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Tuesday 21st March, 2006 
 

 
The Committee will meet at 10.30am in Committee Room 4. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Bankruptcy and Diligence etc. (Scotland) Bill at Stage 1. 

2. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Prisons and Young Offenders Institutions (Scotland) Rules 2006, 
(SSI 2006/94) 

the Smoking, Health and Social Care (Scotland) Act 2005 
(Consequential Amendments) Order 2006, (SSI 2006/95) 

the Police Act 1997 (Criminal Records) (Scotland) Regulations 2006, 
(SSI 2006/96) 

the Police Act 1997 (Criminal Records) (Registration) (Scotland) 
Regulations 2006, (SSI 2006/97) 

the Strathclyde Passenger Transport Area (Variation) Order 2006, 
(SSI 2006/112) 

the Diligence against Earnings (Variation) (Scotland) Regulations 2006, 
(SSI 2006/116) 

the Dairy Produce Quotas (Scotland) Amendment Regulations 2006, 
(SSI 2006/119) 



 

the Provision of Water and Sewerage Services (Reasonable Cost) 
(Scotland) Regulations 2006, (SSI 2006/120)  

the Non-Domestic Rates (Levying) (Scotland) Regulations 2006, 
(SSI 2006/124) 

the Water Environment (Consequential Provisions) (Scotland) Order 
2006, (SSI 2006/127) 

the Waste Management Licensing (Water Environment) (Scotland) 
Regulations 2006, (SSI 2006/128) 

the Planning and Compulsory Purchase Act 2004 (Commencement 
No. 1) (Scotland) Order 2006, (SSI 2006/101) 

the Antisocial Behaviour etc. (Scotland) Act 2004 (Commencement and 
Savings) Amendment Order 2006, (SSI 2006/104). 

3. Draft instruments subject to approval: The Committee will consider the 
following— 

the Joint Inspections (Scotland) Regulations 2006, (SSI 2006/draft). 

4. Instruments subject to annulment: The Committee will consider the following—  

the Serious Organised Crime and Police Act 2005 (Consequential and 
Supplementary Amendments) (Scotland) Order 2006, (SSI 2006/129) 

the Title Conditions (Scotland) Act 2003 (Conservation Bodies) 
Amendment (No. 2) Order 2006, (SSI 2006/130) 

the National Health Service (Dental Charges) (Scotland) Amendment 
Regulations 2006, (SSI 2006/131) 

the Functions of Health Boards (Scotland) Amendment Order 2006, 
(SSI 2006/132) 

the Water Environment (Oil Storage) (Scotland) Regulations 2006, 
(SSI 2006/133) 

the Sight Testing (Examination and Prescription) Amendment 
(Scotland) Regulations 2006, (SSI 2006/134) 

the National Health Service (General Ophthalmic Services) (Scotland) 
Regulations 2006, (SSI 2006/135) 

the National Health Service (Primary Medical Services Performers 
Lists) (Scotland) Amendment Regulations 2006, (SSI 2006/136) 

the National Health Service (General Dental Services) (Scotland) 
Amendment Regulations 2006, (SSI 2006/137) 



 

the National Health Service (Optical Charges and Payments) 
(Scotland) Amendment Regulations 2006, (SSI 2006/138) 

the National Health Service (Service Committees and Tribunal) 
(Scotland) Amendment Regulations 2006, (SSI 2006/139) 

the Children (Protection at Work) (Scotland) Regulations 2006, 
(SSI 2006/140) 

the National Health Service (Charges to Overseas Visitors) (Scotland) 
Amendment Regulations 2006, (SSI 2006/141) 

the National Health Service (Travelling Expenses and Remission of 
Charges) (Scotland) Amendment Regulations 2006, (SSI 2006/142) 

the National Health Service (Pharmaceutical Services) (Scotland) 
Amendment Regulations 2006, (SSI 2006/143) 

the National Waiting Times Centre Board (Scotland) Amendment Order 
2006, (SSI 2006/144) 

the Pesticides (Maximum Residue Levels in Crops, Food and Feeding 
Stuffs) (Scotland) Amendment Regulations 2006, (SSI 2006/151) 

the Gambling Act 2005 (Licensing Authority Policy Statement) 
(Scotland) Regulations 2006, (SSI 2006/154). 

5. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 16) (Scotland) Order 2005 Partial 
Revocation Order 2006, (SSI 2006/145). 

6. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider a draft report. 
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Clerk to the Committee 
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SL/S2/06/10/2 

SUBORDINATE LEGISLATION COMMITTEE 
 

10th Meeting, 2006 (Session 2) 
 

Tuesday 21st March, 2006 
 

Executive Response 
 

Bankruptcy and Diligence (Scotland) Bill at Stage 1 
 
1.  Your letter of 10 March to Paul Allen set out the points which the Committee has 
raised about the provisions of the Bankruptcy and Diligence Etc. (Scotland) Bill (“the 
Bill”). The Executive’s response to the issues raised is set out below.   
 
General Issues 
 
Negative v Affirmative Procedure 
2.  The Committee has invited the Executive to comment generally on the use of 
negative procedure in the Bill in relation to delegated powers where the Committee 
considers affirmative procedure might be more appropriate.   
 
3.  The Executive wishes to reassure the Committee that in respect of each power 
there has been careful consideration as to which type of procedure is more 
appropriate. It may be of assistance to the Committee to note that in selecting the 
appropriate procedure we have proposed affirmative resolution procedure where it 
seems significant policy choices or matters of principle would be decided.  Where it 
is only more minor technical matters that are being decided (especially procedure), 
we have suggested that negative resolution procedure would appear more 
appropriate. These comprise the great majority of the powers, because as a rule we 
try to cover significant policy matters and matters of principle in the Bill itself and 
have them dealt with in secondary legislation only where flexibility to respond to 
changing or unforeseen circumstances is essential to make the legislation work.   
 
4.  These are matters of judgement, of course, and we value the Committee’s views 
on the various powers addressed in its letter. 
  
5.  Where the Committee has raised issues about the choice of procedure for 
specific enabling powers these are answered below. 
 
Regulations v Orders 
6.  We note the Committee’s distinction between a power to make an order or to 
make regulations. At Westminster it used to be asserted that orders were most 
appropriate when the power was to be used to establish a new rule of law whereas 
regulations were more appropriate for filling in the details of a scheme where the 
general principles were set out in the enabling Act. But even that historical distinction 
is disputed (compare Daniel Greenberg, Craies on Legislation, 8th edition, 
paragraph 3.2.7 with Francis Bennion, Statutory Interpretation, 4th edition, sections 
62 and 63). 
 



7.  The significance of any such distinction has faded and whilst the following excerpt 
from Craies relates to Westminster legislation it can equally be applied to 
subordinate legislation made under Acts of the Scottish Parliament- 
 
"But the distinction between regulations and orders, which was never rigid, has 
become very indistinct. In any event, nothing turns on it for practical purposes, 
except that a power to make one kind of instrument is not exercised in the same 
statutory instrument as the power to make another kind of instrument" 
 
8.  In this Bill most of the powers are powers to make regulations. Order making 
powers have been used in cases where there are existing precedents to follow (e.g. 
sections 116(3), 133(2), 134(9) and 186(2) follow the precedent in section 10(6) of 
the Debt Arrangement and Attachment (Scotland) Act 2002 (“the 2002 Act”), which is 
essentially the same power).   
 
9.  The Committee asked specifically about sections 70 (land attachment), 156 
(diligence on the dependence) and 160 (interim attachment). These are powers to 
make regulations so that it is easier to distinguish between the delegated powers in 
these provisions and the powers of a court to make orders which appear throughout 
the provisions on land attachment, diligence on the dependence and interim 
attachment.  It may have been more confusing for a reader of the provisions if these 
delegated powers had been expressed as order making powers. 
 
Henry VIII Powers 
10.  The Executive recognises that the Committee wishes to focus on whether 
powers and procedures are appropriate, rather than defining the term Henry VIII, and 
wishes to support the Committee in that. The Executive is grateful to the Committee 
for providing its own guidance on Henry VIII Powers and can confirm that it agrees 
entirely with the content of that guidance. 
  
Provision of Information    
11.  The Committee has indicated that there has been a lack of information in some 
areas which did not allow it to consider fully the implications of what is being 
proposed. In this regard, the Executive notes that the Committee has indicated that 
more information about certain aspects of the regulation of messengers of court 
would have been useful. The Executive considers that it is vital that, except in 
relation to matters such as the setting of an annual fee which, as described below, is 
a justifiable exception to the rule, the Scottish Civil Enforcement Commission (“the 
Commission”) is entirely independent of Scottish Ministers. The Executive wishes to 
avoid undermining that independence by formulating policy on behalf of the 
Commission,. For that reason it is difficult to anticipate in detail the Commission’s 
future use of powers. Having said that, the Executive has taken care to ensure that 
the Commission’s powers are narrowly drawn so that the scope of what the 
Commission can do by the way of rules, codes of practice and guidance is clear on 
the face of the Bill. Should, however, the Committee wish any further information on 
other aspects of the Bill then we should be happy to provide what further assistance 
we can. 
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Detailed points 
 
PART 1 
Section 1 – Discharge of debtor 
12.  The Executive notes the Committee’s view that the power to prescribe a period 
of automatic discharge, currently subject to affirmative procedure, ought to be 
contained in primary legislation. The Executive accepts that there is an issue here 
and confirms it will give further consideration to whether an amendment at stage 2 
would be appropriate. 
 
Section 5 – Orders relating to disqualification 
13.  The Committee has asked for further clarification on the difference between a 
consolidation law and a procedure that allows disqualification to be extended to other 
individuals in certain circumstances. The Executive notes that there was a lack of 
clarity in paragraph 16 of its prior letter of 10 March 2006 in referring to 
“consolidation” of existing disqualification provisions.  
 
14.  The term “consolidation” with reference to legislative provisions has a technical 
legal meaning. It refers to replacing the existing law on a particular matter with a new 
Act which makes no substantive change to the law but presents the entire area in a 
newly organised structure and in modern and internally consistent language. The 
prior reference to consolidation was not intended to refer to this type of legislative 
act, rather it was intended to refer to a rationalisation of the existing law.  We regret 
any confusion caused.    
 
15.  The Executive notes the Committee’s concern relating to the power at section 5, 
new section 71B(5), which enables the type of persons to whom disqualification can 
be imposed to be altered.  This power is intended to be used to rationalise provisions 
in other legislation which disqualify sequestrated debtors from certain offices. Such a 
rationalisation is necessary in consequence of the change in the Bill to a 1 year 
discharge period from bankruptcy and the introduction of bankruptcy restrictions 
orders and undertakings. As regards the potential for expanding the types of persons 
who might be subject to a disqualification, the power is narrowly drawn so that such 
an extension can only relate to persons subject to bankruptcy restrictions orders or 
undertakings. 
 
16.  This power illustrates that, in crafting delegated powers, the Executive takes 
care to ensure that those powers are appropriately limited and tailored to policy 
needs as opposed to taking wider, more general powers such as for example here, 
extending the disqualification power to all debtors. We might add in conclusion that 
our approach is the same as that followed in section 268 of the Enterprise Act 2002 
in respect of disqualifications and bankruptcy in England and Wales. 
 
Section 17 – Debtor’s home and other heritable property 
17.  The Executive notes the Committee’s view that the extent of the powers in 
subsection (4) requires affirmative procedure to be applied to the use of the powers.  
The Executive accepts that the issue of a debtor’s home is of particular importance 
and confirms it will reconsider whether its choice of negative resolution procedure is 
appropriate in all the circumstances and whether an amendment should be brought 
forward at stage 2 in this regard. 
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Section 18 – Modification of provisions relating to protected trust deeds 
18.  The Committee has referred to the draft regulations to be made under section 
18.  These regulations have been drafted and went out to consultation on 20 January 
2006.  Electronic copies of the consultation paper, draft regulations, and regulatory 
impact assessment can be found here: 
 
http://www.scotland.gov.uk/Consultations/Current/Q/Page/2
 
19.  The Executive is happy to provide printed copies of these documents if that will 
assist the Committee. The consultation closes on 14 April 2006. 
 
20.  In relation to the appropriate type of procedure to be applied to the power in 
section 18, negative resolution procedure has been chosen because it reflects the 
fact that the regulations are about the protected trust deed process and will therefore 
mostly cover procedural and administrative matters. Future revisions to the initial 
regulations (which are currently being consulted on) are likely to be mostly minor and 
technical in nature. The Executive does not consider it appropriate to take up further 
parliamentary time with the affirmative resolution procedure in respect of regulations 
of this kind, particularly as we welcome comments from the Committee and others 
with an interest on the consultation draft. 
 
Section 19 – Modification of composition procedure 
21.  The Committee has asked the Executive to confirm that it will supply draft 
regulations in relation to section 19 before stage 3 of the Bill.  The power is intended 
to be used to ensure the composition procedure remains in step with the protected 
trust deed procedure. The Committee is invited to note the discussion at paragraphs 
4.12 to 4.22 of the protected trust deed consultation document (a link to which is 
attached below at paragraph 18). The Bill itself rationalises the existing procedure for 
composing debt in Schedule 4 to the Bankruptcy (Scotland) Act 1985 (“the 1985 
Act”). This power is therefore in our view a fairly narrow fine-tuning power to amend 
steps in the composition process. There is accordingly no intention or need to use 
the power at the moment.  The Executive would consider whether there was a need 
to use this power when making any future variation of protected trust deeds. 
 
Section 22 – Modification of offences under section 67 of the 1985 Act 
22.  The Executive notes the point the Committee raises about powers which reflect 
the change in the value of money. It wishes to advise the Committee that the powers 
to modify in section 22(4) are not solely intended to be used to reflect economic 
variation but any other relevant circumstance (including social factors) which would 
require an alteration in these amounts.  We suggest that it is not common practice to 
limit such powers expressly to reflect only changes in the Retail Price Index. 
 
23.  Indeed a recent example of a similar provision is section 11(1)(b) of the 2002 
Act which enables the value of a vehicle which is reasonably required by a debtor to 
be exempt from the diligence of attachment to be £1,000 or such other amount as 
prescribed by the Scottish Ministers.  The Executive does not therefore consider the 
approach in the Bill to be different from other legislation. 
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Section 23 – Creditor to provide debt advice and information package 
24.  The Executive considers that the effect of section 23 is that the debt advice and 
information package can be provided to the debtor at any time before a 
sequestration petition is presented, however short. This reflects existing policy in 
relation to provision of the package before attachment, for which see section 10(3)(b) 
of the 2002 Act. However, the Executive considers that sequestration is a 
significantly more serious event for the debtor than any diligence. It intends to 
evaluate use of the package in sequestration, and the power is sought so that if 
appropriate a time period can be prescribed in due course. There is therefore no 
need to provide for a time period on the face of the Bill. 
 
PART 3 
Section 43 – Scottish Civil Enforcement Commission 
25.  The Committee has asked the Executive to explain the reason for choosing 
negative resolution procedure for the power set out in section 43(4). The Executive 
accepts that exercising a power to confer functions on the Commission may in some 
cases be a significant exercise, and confirms that it will give further consideration to 
whether an amendment at stage 2 would be appropriate. 
 
26.  In relation to consultation, the Executive can confirm that, as a matter of good 
administrative practice, substantive regulations made under this power would be 
subject to consultation and therefore it is not necessary to formalise a requirement 
for consultation in the legislation. A duty to consult in every case here would be 
unnecessarily restrictive. For example, the power may be used to make only very 
minor modifications to the Commission’s functions.  
 
Section 47 – Register of messengers of court 
Section 48 – Code of practice 
27.  The Executive notes that the Committee would have preferred more information 
about the code of practice and the register to assist with its scrutiny process. In case 
it is helpful to the Committee, the Executive can advise that the code of practice will 
be likely to cover ethical issues and professional practice issues as necessary. 
However, as mentioned in the general issues section of this letter, the way in which 
the powers to make rules and codes of practice have been constructed reflects the 
inherent impartiality of the Commission which is entirely independent of Scottish 
Ministers. 
 
28.  Section 47 of the Bill is similar to sections 44 and 45 of the Regulation of Care 
(Scotland) Act 2001 which requires the Scottish Social Services Council to maintain 
a register of inter alia social workers. The Council is given a power to make rules in 
relation to an application for registration. That power is not subject to any Ministerial 
control. 
 
29.  The Committee has also asked why the rules about registration and the code of 
practice will be made by the Commission and not Scottish Ministers. This is again 
due to the independent nature of the Commission. Furthermore, this arrangement 
reflects existing provision in section 75 of the Debtors (Scotland) Act 1987 (“the 1987 
Act”) under which the Court of Session rather than the Scottish Ministers is given the 
power to make rules to regulate sheriff officers and messengers-at-arms.  The use of 
this rule making power is subject to advice by the Advisory Council whose remit also 
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includes keeping under review all matters relating to sheriff officers and messengers-
at-arms. Whilst rules of the Court of Session are made by statutory instrument, they 
are not subject to Parliamentary procedure. 
 
30.  The membership of the Commission is reflective of the membership of the 
Advisory Council. It will consist inter alia of a Senator of the College of Justice, a 
sheriff or sheriff principal, an advocate or solicitor, a messenger of court, the Lord 
Lyon King of Arms and the Keeper of the Registers of Scotland. Such persons, as 
well as being best suited to developing the policy relative to regulation of 
messengers of court, will ensure (in light of the duties which will be incumbent upon 
them through section 6 of the Human Rights Act 1998) that the exercise of powers to 
draft a code of practice or rules conforms to general principles of law such as the 
European Convention on Human Rights.  
 
Section 49 – Publication of information in relation to debt collection 
31.  The Executive is asked to provide further information on the code or guidance, 
on why it considers this should not be laid before Parliament and why there is no 
requirement to consult on the face of the Bill. 
 
32.  For the reasons cited above in relation to the independent nature of the 
Commission, the Executive regrets it is not in a position to furnish the Committee 
with the information requested. 
 
33.  In terms of consultation, it is expected the Commission, as well as having 
representation from most or all of the directly interested parties, will consult with 
interested parties. It is not therefore considered necessary to provide a duty on the 
face of the Bill to require the Committee to do so. 
 
34.  So far as laying the code before Parliament is concerned, the Executive accepts 
that there is good reason as to why this would be appropriate and confirms it will 
bring forward an amendment at stage 2 of the Bill to introduce a requirement that the 
code be laid before Parliament.  
 
Section 52 – Appointment of messenger of court 
35.  The Executive is asked to comment on the fact that the rules made under 
section 52(4) will not be incorporated in a statutory instrument.  The Executive can 
advise that this rule making power which enables matters relating to applications for 
messengers of court, including necessary qualifications and examinations to be set 
out, is reflective of the current power to regulate sheriff officers and messengers of 
court contained in section 75 of the 1987 Act.  As mentioned above, that power is 
exercised by the Court of Session and whilst the rules are in the form of a statutory 
instrument, it is not subject to parliamentary procedure.  There is accordingly no 
Ministerial input into the current regime and, in light of the independent quality of the 
Commission, it is not intended to introduce one.  We hope this satisfies the 
Committee’s concerns. 
 
Section 53 – Annual fee 
36.  The Executive is asked to explain the reasoning behind the requirement that the 
Scottish Ministers approve the exercise of the Commission’s power to make rules 
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under subsection (1) requiring every messenger of court holding a commission to 
pay an annual fee to the Commission.   
 
37.  This departure from the general position that the Commission exercise its 
functions independently of the Scottish Ministers is made because, in contrast to 
other functions, the Scottish Ministers have a direct interest in any self-funding 
measures which the Commission invokes since the Commission is to be primarily 
funded from the Scottish consolidated fund. 
 
38.  The Executive does not wish to provide the Commission with an express duty to 
consult on the annual fee because in many cases the change to the fee may be no 
more than an annual uprating or even something even less important such as the 
available methods payments of the fee. As a matter of good practice it is anticipated 
that the Commission, as well as having representation from most or all of the directly 
interested parties, will consult on the exercise of this power. A failure to do in any 
material question may indeed lead to Scottish Ministers not approving the proposed 
fee.  
 
Section 55 – Regulation of messengers of court 
39.  The Executive is asked to comment on the fact that the power to make 
regulations relating to functions of messengers of court is subject to negative 
resolution procedure. The Executive considers the choice of negative resolution 
procedure provides the appropriate balance between ensuring a certain level of 
Parliamentary scrutiny whilst not over burdening the Parliament with regulations 
dealing with what could simply be a minor modification to an existing power.  
 
40.  The Executive is also asked to comment about the lack of an express duty to 
consult before making regulations under this power. The Committee will however 
note that subsection (3) imposes a duty on Scottish Ministers to consult the 
Commission, which is intended to be representative of the persons and bodies with 
an interest. The Committee will also note that the Executive has given a commitment 
at paragraph 1419 of the policy memorandum to prepare a regulatory impact 
assessment (RIA) in support of the regulations intended to be made under this 
power, and it is a requirement to consult on a draft RIA.  
 
Section 56 – Messengers of court’s professional association  
41.  Clarification is requested of the Executive’s reference to the difficulties with 
section 56.  As set out in paragraph 104 of the Bill’s memorandum on delegated 
powers, there are issues of timing which arise on commencement of section 56.  
This is due to the way in which the Commission’s membership will be constituted 
and the fact that consultation in relation to regulations designating a professional 
association is required with the Commission.   
 
42.  The issue is essentially the perceived anomaly between the Commission’s 
membership which comprises a messenger of court nominated by the designated 
profession (paragraph 2(a)(iv) of schedule 2 to the Bill) and the need to consult the 
Commission in section 56 before designating a professional association. The 
Executive is, however, confident that it can address this issue by bringing forward a 
transitory instrument, made under section 202 of the Bill, at the same time as section 
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56 and paragraph 2(a) of schedule 2 are commenced to ensure that there is no 
difficulty in fulfilling the consultation requirement. 
 
Section 62 – Disciplinary committee’s powers 
43.  The Executive notes the Committee’s concern that powers to change a level of 
fine are usually limited on the face of a Bill or subject to affirmative procedure. The 
reason for taking the power is to ensure that the level of fine can be appropriately 
kept under review. The Executive confirms, however, that it will reconsider the power 
in light of the Committee’s concerns with a view to deciding whether an amendment 
to this power is needed at stage 2.  
 
PART 4 
Chapter 2 
Section 70 – Land attachment 
44.  The Executive is asked to comment on the use of the power in section 70(7) and 
why affirmative procedure is not considered appropriate. The reasons for taking the 
power are set out in paragraphs 122 to 127 of the memorandum on delegated 
legislation for the Bill. As explained therein, the issue of the blind period in a 
conveyance of heritable property between the dates of interim report in the property 
registers search and the final report showing the buyer’s new title deed engages a 
number of complex and technical areas of the law.   
 
45.  The Executive considers it imperative that a delegated power is taken to enable 
the period relating to the creation of a land attachment to be altered quickly, to reflect 
any future change in conveyancing practice. This will ensure that the new creditor 
rights afforded by the diligence of land attachment work effectively. Regulations 
made under this section will therefore have an important technical effect, but we 
suggest that no important policy will be delivered by the regulations as opposed to 
the Bill.  What is important in policy terms is having the power in the Bill, rather than 
the use of it in any particular case to ensure the correct alignment between the 
diligence and conveyancing practice. The choice of negative resolution procedure 
provides the Executive with the necessary degree of flexibility to achieve an 
expeditious modification. 
 
Section 79 – Effect of debtor’s death after land attachment 
46.  In relation to the point raised by the Committee the Executive can confirm that 
an Act of Sederunt power has been prescribed because the power in subsection (2) 
deals exclusively with court procedure. When a debtor dies after a land attachment is 
created, the relevant person to deal with the diligence thereafter will depend on 
several factors.  There may be an executor. There may not be an executor and the 
succession may be vacant. Or there may be an heir of provision who inherits the 
attached land by virtue of a destination in title. To deal with all these and other 
permutations in the Bill would unnecessarily complicate the provisions, raises no 
general policy issues, and is therefore considered an appropriate matter for court 
rules. It may be, as the Committee suggests, that the power here is a somewhat 
wider than is commonly seen. We hope that this reply will explain why the power has 
been drafted as it has.   
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Section 81 – Application for warrant to sell attached land 
47.  In response to the point raised, the Executive can advise that the negative 
resolution procedure was chosen to reflect the fact that an alteration in the 
prescribed sum for land attachment is a straightforward objective. The choice of 
negative resolution procedure adopts the same approach as currently applies in 
relation to modifying the level of debt owed to a creditor before the creditor becomes 
a “qualifying creditor” as set out in section 5(4) of the Bankruptcy (Scotland) Act 
1985  and setting the amount of debt which, if demanded and not paid, constitutes a 
debtor being apparently insolvent as in section 7 of that Act, both of which are 
achieved by means of subordinate legislation subject to negative procedure. 
 
Section 86 – Full hearing on application for warrant of sale 
48.  The Executive is asked to comment on the appropriateness of opting for 
negative resolution procedure in respect of regulations prescribed under subsection 
(7). This power relates to modifying the upper limit of the net proceeds of sale of the 
attached land were it to be sold. The Executive has chosen negative resolution 
procedure here because it takes the view that the regulations will make a relatively 
minor alteration to a prescribed amount in the Bill, for instance, to reflect movement 
in the value of money or the value of land. Its view therefore is that summary scrutiny 
will suffice. 
 
Section 97 – Appointed person 
49.  The Executive hopes it is useful to the Committee to clarify that the power in 
section 97(8) cannot be used to modify primary legislation. The appointed person 
referred to is created by the Bill and has no functions under any other Acts.  The 
appointed person is not a permanent post but is appointed, like a judicial factor, on a 
case-by-case basis. The powers in subsection (8)(b) and (c) can only be used to 
remove or modify functions which have been conferred by means of regulations 
made under section 97(8). The Executive hopes, therefore, that this explanation 
addresses the Committee’s concern and that the Committee is satisfied that the 
choice of negative procedure is appropriate. 
 
Section 116 – Interpretation 
50.  The Executive is asked for its comments as to why the power to modify 
definitions in section 116 should be facilitated by means of subordinate legislation 
and why negative procedure is considered appropriate. We can explain that there is 
a need to be able to alter the definition of “decree” and “document of debt” quickly so 
as to ensure that the diligences created or reformed in the Bill continue to be 
effective in respect of all relevant debts. Were the Executive to require to await a 
suitable primary legislation vehicle or to change the procedure to affirmative 
resolution procedure, then there may be a real risk of prejudice to creditor rights. 
 
51.  It may be of interest to the Committee to know that this formula is precedented 
in section 10(6) of the 2002 Act in which the power to modify the terms decree and 
document of debt is subject to negative resolution procedure. 
 
Chapter 3 
Section 117 – Residual attachment 
52.  The Executive is asked to explain why subordinate legislation rather than 
primary legislation is appropriate here. The new diligence of residual attachment is 
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being created to replace the now defunct diligence of adjudication in so far as it 
relates to things not covered by the new diligence of land attachment.  
 
53.  It is the intention of the Executive to make regulations to provide bespoke 
machinery for the residual attachment of property not attachable by other diligences  
so as to achieve as near as possible universal attachability of property. With this in 
mind we have created a basic framework machinery for residual attachment, but 
early on recognised that each type of property likely to be made attachable by 
residual attachment would have individual legal features and was likely to be in a 
complicated and developing area of the law like intellectual property and certain 
types of long term financial instruments. While we hope that the basic framework will 
prove robust and remain basically unamended, we consider that regulations will in all 
likelihood have to amend the basic framework in some respects at least in each set 
of bespoke regulations. The alternative approach of putting everything in primary 
legislation was considered but it would have meant creating several additional 
diligences because of the individual features of the different types of property. This 
approach was therefore rejected for that reason. It was also rejected because in our 
view it would have been premature in that we want to create the various bespoke 
machineries in the light of the experience gained from the operation of the other new 
diligences and having regard for the need and demand for the particular bespoke 
machinery. 
 
54.  In relation to the correct procedure to imposed, the Executive accepts that there 
are issues here and undertakes to reconsider the appropriate form of procedure with 
a view to deciding whether to bring forward an amendment in this regard at stage 2 
of the Bill. 
 
Section 130 – Effect on death of debtor 
55.  The Executive can confirm that the court has been given the power to make an 
Act of Sederunt here because the power relates entirely to procedural matters. Our 
comments above in relation to section 79 apply here given that sections 79 and 130 
are of such similar effect.   
 
Section 133 – Interpretation 
Section 134(Part 5) – Certain decrees and documents of debt to authorise 
inhibition without need for letters of inhibition 
56.  In relation to the points raised about the propriety of using subordinate 
legislation subject to negative procedure, the Executive respectfully refers the 
Committee to its response at paragraphs 50 and 51 above. 
 
Section 135 – Registration of inhibition 
57.  The Executive is asked to clarify why it has conferred powers on Scottish 
Ministers in this section rather than on the Court of Session. The reason for this is 
that the registering and recording of inhibitions is a complex issue. Ministers wish to 
take an active role in ensuring that the schedule and certificates of execution of 
inhibitions are user-friendly, clear and simple enough for use in a public register (the 
Register of Inhibitions), and indeed subject to Parliamentary procedure unlike court 
rules.  
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Section 151 – Litigiosity not to begin before date of registration of notice of 
summons  
58.  We note that the Committee will give this section further consideration. 
 
PART 6 
Section 156 – Diligence on the dependence  
59.  The Executive is asked to comment on why the Scottish Ministers are to be 
given a power in section 15D of the 1987 Act to prescribe any other information to be 
contained in a form of application for a warrant for diligence on the dependence of 
the action given that the form of application is to be prescribed by the court in an Act 
of Sederunt. The reason for this is that it is appropriate for Scottish Ministers to retain 
a role in developing the policy relating to applications but for the court to set out the 
form of application as this is a court matter.  
 
60.  In relation to why the power is drafted as regulations rather than orders, the 
Executive would refer the Committee to its response above at paragraphs 6 to 9 
above. 
 
Section 15H of the 1987 Act – Sum attached by arrestment on the dependence 
61.  The Executive is asked to comment on its choice of procedure in relation to the 
power set out at subsection (2)(b) to prescribe a percentage for the sum relating to 
the maximum amount which can be arrested on the dependence. The Committee 
has advised it considers affirmative procedure to be more appropriate for this power.   
 
62.  The Executive will consider this issue with a view to deciding whether an 
amendment should be brought forward at stage 2. 
 
Section 160 – Interim attachment 
63.  In relation to why the power is drafted as regulations rather than orders, the 
Executive would refer the Committee to its response above at paragraphs 6 to 9 
above. 
 
Section 162 – Meaning of “money” and related expressions 
64.  The Executive is asked to explain why this power requires only negative 
procedure and to comment on the use of open procedure. 
 
65.  Section 162 of the Bill is a power to modify a key definition to ensure continuing 
flexibility of a new diligence. Such a modification is relatively minor in substance and 
as such is appropriately linked to the negative resolution procedure which will still 
provide a measure of Parliamentary scrutiny.  Furthermore, negative procedure has 
the necessary flexibility to enable quick changes to be made to ensure that any new 
form of instrument is captured by money attachment as soon as possible after being 
created. Were it not possible to expedite an instrument to include a new type of 
banking instrument as “money” for the purposes of money attachment then the 
Executive considers there to be a potential risk of unnecessarily hampering creditors’ 
rights. 
 
66.  Our comments on the appropriateness of open procedure are as follows.  Open 
procedure is a seldom used procedure reserved for a particular type of legislation 
which justifies its use due to the width of the powers contained in it. For example, 
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open procedure is used in section 2(2) of the European Communities Act 1972 and 
the Scotland Act 1998, both of which confer particularly wide powers to achieve 
significant constitutional effect. In contrast to these two acts, the power set out in 
section 162 of the Bill is not of constitutional effect.  It is simply a measure to enable 
the scope of the new diligence of money attachment to be altered.  The Executive 
does not therefore consider it to be a provision of the type which would merit the 
application of open procedure. 
 
67.  Moreover, whilst the Executive has some sympathy with the theoretical 
argument for taking a decision as to the appropriate procedure to be applied to a 
delegated power individually, for each and every instrument, on the basis of its 
proposed content, this would raise practical issues in terms of timing and handling.   
 
68.  The Executive considers that the degree of flexibility already provided by more 
conventional enabling powers in primary legislation is sufficient for most purposes.  
For example, the power to make regulations to provide for a debt arrangement 
scheme set out in section 7 of the 2002 Act is specially tailored so as to require the 
first set of regulations (the Debt Arrangement Scheme (Scotland) Regulations 2004) 
made under that power to be subject to the affirmative resolution procedure.  This 
particular construction was chosen because the first set of regulations would set out 
detailed provision for a new scheme.  A link to those regulations is attached below: 
 
 http://www.opsi.gov.uk/legislation/scotland/ssi2004/20040468.htm
 
69.  Given the nature of section 162 in the Bill, the Executive does not consider the 
criteria for either open procedure or a tailored procedure using affirmative resolution 
procedure in the first instance, to have been fulfilled. 
 
Section 172 – Release of money where attachment unduly harsh 
70.  The Executive is asked to comment on the choice of negative procedure for the 
delegated power contained in subsection (4) which enables the Scottish Ministers to 
set a cap for the amount of money which can be released on the grounds of undue 
hardship to the debtor. The Executive does not consider the effect of this power to 
be sufficiently important to merit affirmative procedure. Rather, negative procedure 
provides the appropriate balance between expedition and convenience but at the 
same time enables a summary level of scrutiny to be applied to any instrument made 
under this power. The Committee is invited to note the similar power in section 22(2) 
of the 2002 Act. 
 
Section 184 – Liability for expenses of money attachment 
71.  The Committee has commented that this power ought to be subject to 
affirmative procedure and has asked the Executive to respond.  This power enables 
the Scottish Ministers to modify schedule 3 to the Bill which determines the liability 
for expenses incurred in serving a charge for payment and effecting a money 
attachment. This type of provision is standard and the Executive’s view is that 
negative procedure is apt here because the modification of expense liability in 
diligence is not of sufficient importance so as to merit affirmative resolution 
procedure. The Executive can advise that the use of negative procedure for such 
powers is precedented in section 39 of the 2002 Act which provides Scottish 
Ministers with an identical power in relation to expenses of attachment. 
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Section 192 – Arrestment in execution 
72.  The Committee has suggested that the powers contained in new section 73E(6) 
of the 1987 Act ought to be subject to affirmative procedure. That power provides the 
Scottish Ministers with a power to vary types of accounts and definitions of bank or 
other financial institution, both of which are used in the context of ensuring that 
debtors will be permitted to retain a minimum protected balance where an account 
held with a bank or financial institution is arrested. 
 
73.  This power enables modification of definitions in the Bill. Choosing negative 
procedure is consistent with other provisions in the Bill which also enable 
modification of definitions. This power does not relate to highly detailed matters of 
great importance. Also, as with many of those other provisions, the Executive 
considers it imperative that alteration to these definitions can be achieved 
expeditiously. In the case where types of accounts and institutions require to be 
added to section 192, the protection afforded to a debtor by this provision could be 
compromised leading to unnecessary debtor hardship, were affirmative resolution 
procedure to be applied. If there were a need to remove types of account and 
institutions from section 192 then this would also require to be achieved quickly 
otherwise creditor rights could be unnecessarily affected.  In this context, negative 
resolution procedure provides the required flexibility to ensure that the protection will 
remain effective in light of changing arrangements in financial institutions. 
 
74.  The Executive is also asked to comment whether adding to lists should be 
treated differently to reducing or removing from lists. For the reasons set out above 
relating to debtor and creditor rights the Executive does not think that a 
differentiation would be appropriate. Its view is that this would be unnecessarily 
complex and could lead to an undesirable effect on individual rights. 
 
Section 198 – Information disclosure 
75.  The Committee has indicated that due to the sensitivity of the powers set out in 
section 198, all regulations should be subject to affirmative procedure. The Executive 
would respectfully submit that it is appropriate to apply negative resolution procedure 
to subsequent sets of regulations made under this power, especially as such 
regulations will be of vastly lesser importance that the first set of regulations setting 
up the information disclosure scheme.   
 
76.  This approach is precedented in the above mentioned section 7 of the 2002 Act 
which enables subsequent sets of regulations relating to the debt arrangement 
scheme to be subject to negative procedure. It may assist the Committee to know 
that this power has in fact been used to create a further set of regulations relating to 
the debt arrangement scheme which was minor in comparison to the Debt 
Arrangement Scheme (Scotland) Regulations 2004 and to which the negative 
resolution procedure was aptly applied.  A link to those subsequent regulations is 
provided below: 
 
http://www.opsi.gov.uk/legislation/scotland/ssi2004/20040470.htm
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Section 202 – Ancillary provision 
77.  The Executive is asked to comment on the powers set out in this section.  The 
Executive is pleased that the Committee accepts the need for this type of provision, 
especially the power to make supplementary provision. The wide ranging complexity 
of the Bill and how it interlocks with and will impact on so many other areas of the 
law, means that such a power in this Bill is particularly justified.  The Executive 
recognises, however, that the power is not open ended. 
 
78.  The Executive also recognises that where we have likely specific changes in 
mind, best legislative practice is to take an express power covering the specific 
change in contemplation. The Executive, on further reflection, realises that the 
example given in paragraph 393 of its memorandum on delegated powers in relation 
to the Commission’s name was perhaps not the best example of how the 
supplemental power might be used.  We do not have in mind the likely use of the 
power to change the name of the Commission.  If that were in contemplation, we 
would have (and should have) taken an express power. 
 
79.  The Executive wishes to assure the Committee that it does not intend to suggest 
that this particular power in any way exceeds the scope of this type of power as 
previously advised by the Executive and regrets any misunderstanding which may 
have arisen as a result of previous material provided to the Committee. 
 
80.  The Executive hopes that the information contained in this letter is of assistance 
to the Committee in its consideration of the Bill and would be happy to provide any 
further clarification to the Committee on any point arising if that would be helpful. 
 
Yours sincerely, 
 
 
 
 
ANDY CRAWLEY 
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SUBORDINATE LEGISLATION COMMITTEE 
 

10th Meeting, 2006 (Session 2) 
 

Tuesday 21st March, 2006 
 

Executive Responses 
 

The Prisons and Young Offenders Institutions (Scotland) Rules 2006, 
(SSI 2006/94) 

 
On 14 March 2006 the Committee asked for an explanation of the following matter – 
 

With regard to Rule 165, the Committee noted that there is no specific power 
to amend or revoke any Direction issued under the Rules.  The Committee 
seeks an explanation from the Executive on why there is no such power in the 
Rules. 

 
The Scottish Executive responds as follows – 
 
The Executive does not consider it necessary to include express provision that 
enables Scottish Ministers to amend or revoke Directions given under the Rules.  
The Executive considers that the provisions of section 14 of the Interpretation Act 
1978, when read in conjunction with section 23 of that Act, give Scottish Ministers 
sufficient power to amend or revoke any Direction given under the Rules without 
making express provision to that effect in the Rules. 
 
 

The Smoking, Health and Social Care (Scotland) Act 2005 
(Consequential Amendments) Order 2006, (SSI 2006/95) 

 
On 14 March 2006, the Subordinate Legislation Committee asked the Executive for 
an explanation of the following matter:- 
   

“The Committee notes that the order is made under section 39 of the 2005 
Act. It is a general rule that general powers such as these should not be used 
in preference to specific powers without good reason. The Executive is asked 
to explain why it has chosen to use powers under the 2005 Act as the vires for 
this instrument rather than powers under the Town and Country Planning 
(Scotland) Act 1997, which it would appear were available, and perhaps more 
appropriate for the purpose.”  

 
The Scottish Executive responds as follows:-  
  
It was thought appropriate to make the changes to the relevant Regulations using 
the powers in the 2005 Act because the changes being made are consequential 
upon that Act.  The reason for the amendment to the Regulations is to ensure that 
the policy in the 2005 Act is delivered.  The Executive considers that the powers in 
section 39 of the 2005 Act have been exercised appropriately and as Parliament 
intended.  The Executive is satisfied that the Order is intra vires. 
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The Police Act 1997 (Criminal Records) (Scotland) Regulations 2006, 
(SSI 2006/96) 

 
On 14th March 2006 the Committee asked the Executive for an explanation of the 
following matters:- 
 

In relation to regulations 9 and 17, to explain the purpose and effect of the 
words “for the purposes of section 113B(2)(b)” and the words “for the 
purposes of section 119(3)(7)” respectively, given that these sections appear 
to be simply regulation-making powers; 
 

The Scottish Executive responds as follows: 
 
As regards question (a) the words “for the purposes of section 113B(2)(b)” and for 
the purposes of section 119 (3)(7)” in regulations 9 and 17 respectively are used in 
each case to identify the provisions in the Police Act 1997 to which each regulation 
relates  and to link the regulations to the relevant provisions in the Act.  We are 
slightly confused by Committee’s concerns as the phrase “for the purposes of ….” is 
used commonly in subordinate legislation when an enabling power confers a power 
to prescribe a matter for a particular purpose. 
 
 

The Police Act 1997 (Criminal Records) (Registration) (Scotland) 
Regulations 2006, (SSI 2006/97) 

 
On 14th March the Committee asked the Executive for an explanation of the following 
matters: 
 

The Committee asks the Executive the following questions: 
 
(a) with reference to the definition of “statutory office holder” in regulation 2(1) 
whether this will include persons appointed under Acts of the Scottish 
Parliament; 
(b) with respect to regulations 7 and 10,  to explain the purpose and effect of 
the words “for the purposes of section 120(7)” and the words “for the 
purposes of section 120(3)(ac) respectively given that these sections are 
simply regulation-making powers; and 
(c) also with respect to regulation 7 to explain the reference to “appropriate 
police authority” which does not appear to be a term used in section 120(5). 

 
The Scottish Executive responds as follows: 
 
On question (a), the Executive confirms that this will include persons appointed 
under Acts of the Scottish Parliament. 
 
As regards question (b) we assume the Committee is referring to “for the purposes of 
section 120A(7)” rather than section 120(7). The words “for the purposes of section 
120A(7)” and “for the purposes of section 120(3)(ac)” in regulations 7 and 10 
respectively are used in each case to identify the provisions in the Police Act 1997 to 
which each regulation relates  and to link the regulations to the relevant provisions in 
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the Act. We are slightly confused by Committee’s concerns as the phrase “for the 
purposes of ….” is used commonly in subordinate legislation when an enabling 
power confers a power to prescribe a matter for a particular purpose  
 
In relation to question (c) the Committee is correct to point out that the reference to 
“appropriate police authority” does not appear to be a term used in section 120(5).  
Instead that reference ought to refer to “police authority” and further the relevant 
section should be section 120A(5). We thank the Committee for drawing this to our 
attention however given that regulation 7 clearly refers to section 120A(7) which in 
turn refers to subsection (5) we are satisfied that if required a court would interpret 
the reference to section 120(5) as a reference to section 120A(5). Further we are of 
the view that the word “appropriate” whilst superfluous will not affect the operation of 
the provision as it is quite clear that the police authorities listed in the regulations are 
those prescribed for the purposes of section 120A(7). It is likely that the Regulations 
will be amended at some point in the future and we will take the opportunity at that 
point to correct the reference. 
 
 

The Strathclyde Passenger Transport Area (Variation) Order 2006, 
(SSI 2006/112) 

 
On 14 March the Committee sought an explanation of the following matter: 
 

“The Committee noted that under section 40(6) of the enabling Act, Ministers 
are required to consult before making the Order.  In paragraph 6 of the 
Executive Note, reference is made to the consultation requirement set out in 
section 10(8) of the Transport (Scotland) Act 2005; however, this does not 
appear to be relevant to this instrument. 
 
It is clear to the Committee that consultation was carried out, as this is a 
statutory requirement of the 1994 Act.  However, in accordance with the 
guidance on the drafting of statutory instruments, this fact should have been 
narrated in the preamble to the instrument as it is relevant to the vires of the 
instrument. 
 
The Committee asks the Executive why this was done.” 
 

The Scottish Executive responds as follows : 
 
Section 40(4) of the Local Government etc. (Scotland) Act 1994 provides an order 
making power, amongst others, to designate the passenger transport area of the 
Strathclyde Passenger Transport Authority.  As the Committee have noted, in terms 
of section 40(6) of the 1994 Act before making an Order under subsection (4) there 
is a requirement to consult such persons or bodies as the Scottish Ministers think fit. 
 
The present Order, which amends the original area designation Order - the 
Strathclyde Passenger Transport Area (Designation) Order 1995 (SI 1995/1971) - is 
not made under section 40(4) of the 1994 Act. Rather, the present Order is made 
under the power set out in section 40(8). That provides an express power for the 
Scottish Ministers by Order to vary the passenger transport area of the Authority.  It 
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can be noted, that unlike for an Order under subsection (4), there is no statutory 
requirement for consultation in relation to an Order made under subsection (8). In 
particular subsection (6) is clear that it only applies to an Order under subsection (4) 
and not one under subsection (8). 
 
It is accepted that had the power in section 40(4) been the enabling power for the 
present Order (as read with section 14 of the Interpretation Act 1978 (power to make 
an Order also implying a power to amend or revoke an instrument made under the 
power)), then the consultation requirement under subsection (6) would have been 
attracted. As however this instrument is not made under subsection (4), it is 
considered that it would not be appropriate to narrate a consultation requirement 
under subsection (6) as that requirement does not apply to an Order under 
subsection (8). 
 
As the Committee have noted, the consultation requirement set out in section 10(8) 
of the Transport (Scotland) Act 2005 does not apply to this instrument. This 
erroneous reference was not removed from the Executive Note before it was 
finalised due to an oversight for which the Executive apologise. As set out in 
paragraph 6.2 of the Executive Note the Executive had consulted, on a non-statutory 
basis, on a draft of the instrument as set out in that paragraph. 
 
 

The Diligence against Earnings (Variation) (Scotland) Regulations 2006, 
(SSI 2006/116) 

 
On 14 March the Committee asked the Executive for an explanation of the following 
matter –  
 

“The Committee noted that the Executive has not chosen to revoke the 
Regulations superseded by these Regulations.  It also notes that it is 
considered good practice to clear the statute book of redundant instruments.   

 
The Committee asks the Executive why it did not revoke the previous Regulations” 
 
The Scottish Executive responds as follows: 
 
The Executive can advise that at the time of drafting the 2006 Regulations it 
considered whether it was appropriate to revoke the following sets of Regulations 
(hereafter referred to collectively as “the prior Regulations”): 
 

• The Diligence against Earnings (Variation) (Scotland) Regulations 1995 (SI 
1995/2878), and 

 
• The Diligence against Earnings (Variation) (Scotland) Regulations 2001 (SSI 

2001/408). 
 
Whilst the Executive agrees with the Committee that it is good practice to clear the 
statute book of redundant instruments, its view is that it was not appropriate to 
revoke the prior Regulations as it is not clear that they are entirely redundant for the 
reasons set out below. 
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Firstly, the prior Regulations require to remain in effect in light of sections 49(8), 
53(4) and 63(7) of the Debtors (Scotland) Act 1987 (“the 1987 Act”).  Those sections 
provide that, subject to section 69(1) and (2), regulations made under sections 49(7), 
53(3) and 63(6) of that Act shall not apply in relation to existing diligences against 
earnings unless and until the creditor, debtor or sheriff clerk (as appropriate) has 
intimated the making of the regulations to employers. 
  
By virtue of sections 53(5), 63(8) and 69(1) and (2) of the 1987 Act, employers who 
have not yet received intimation are entitled, but not required, to apply new 
regulations to diligences against earnings before receiving intimation of those new 
regulations. 
 
Given the effect of the provisions of the 1987 Act referred to in paragraph 5 above, it 
is crucial that the prior Regulations remain in force after the commencement of the 
2006 Regulations so that the figures in the prior Regulations have continued legal 
effect in relation to employers to whom the appropriate intimation has not been given 
and who do not exercise their entitlement to apply the 2006 Regulations.   
 
Were the Executive to have revoked the prior Regulations in the 2006 Regulations 
then section 17 of the Interpretation Act 1978 would have applied so as to ensure 
that the prior Regulations remained in force only until the 2006 Regulations came 
into force. 
 
Whilst the Executive appreciates that a revocation could have been made coupled 
with savings provisions to achieve the desired legal result it took the view that such 
provisions would be unnecessarily complex and that the preferred route would be to 
leave the prior Regulations effective. 
 
Secondly, the Executive would draw the Committee’s attention to the fact that this 
approach is consistent with that taken in the 2001 Regulations which did not revoke 
the Diligence against Earnings (Variation) (Scotland) Regulations 1995. 
 
 

The Dairy Produce Quotas (Scotland) Amendment Regulations 2006, 
(SSI 2006/119) 

 
On 14th March the Subordinate Legislation Committee raised a number of points 
with the Executive in relation to the above instrument.  Each of those points is dealt 
with below. 
 

“The Committee noted that these Regulations correct errors in SSI 2005/91 
and have been made available free of charge to all known recipients of the 
original Regulations. It further noted however, that the Executive Note makes 
no comment on whether any person has been disadvantaged by the errors 
and if so, what if anything has been done to put matters right. 
 
The Committee asks the Executive to provide this information; and explain 
why it did not include the information in the Executive Note. 
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The Committee also asks the Executive to confirm with reference to regulation 
7(b), that no penalty will be applied in respect of statements submitted before 
the date when the Regulations come into force” 

 
The Scottish Executive responds as follows: 
 
First question 
The Executive confirms that no-one has been disadvantaged by the errors. No 
purchaser or direct seller received a penalty for failing to supply the relevant 
information or declarations by 14th May, no-one was refused permission to transfer 
quota which was necessary to cover production prior to the date of the transfer and 
no-one was subject to the penalty in regulation 36 before the newly inserted notice 
period expired. No remedial action is therefore required.   
 
The omission of this information from the Executive Note was an oversight and the 
Executive apologies for any inconvenience or confusion caused.   
 
Second question 
These Regulations are made in exercise of the power in section 2(2) of the 
European Communities Act. Schedule 2 to that Act provides that the powers 
conferred by section 2(2) does not include power to make any provision taking effect 
from a date earlier than that of the making of the instrument containing the provision. 
The Executive therefore confirms that no penalty will be applied in respect of 
statements submitted before the date when the Regulations come into force 
 
 

The Provision of Water and Sewerage Services (Reasonable Cost) 
(Scotland) Regulations 2006, (SSI 2006/120)  

 
In your letter of 14 March 2006 to Paul Allen, you reported that the Subordinate 
Legislation Committee requested an explanation of the following matter- 
 

“The Committee is not clear as to the purpose of regulation 3, and is of the 
view that as drafted there is a doubt as to whether or how far the regulation is 
intra vires. 
 
The Committee asks the Executive to explain the policy intention behind the 
drafting of regulation 3.” 

 
The Scottish Executive Environment and Rural Affairs Department responds 
as follows: 
 
The powers under which the Regulations are made allow the Scottish Ministers to 
make Regulations which determine what is a reasonable cost for the purposes of 
section 1 of the Sewerage (Scotland) Act 1968 (“the 1968 Act”) and section 6 of the 
Water (Scotland) Act 1980 (“the 1980 Act”). Ministers’ policy is to use this power to 
define “reasonable cost” for certain types of connections only.    
 
Regulation 3 defines types of connection to which the Regulations do not apply.  
Paragraph (1) provides that for a sewerage connection, the Regulations do not apply 
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to connections which consist only of the construction of a drain or of any element of 
a connection which Scottish Water is required to construct by virtue of a direction 
under sections 56 and 56A of the Water Industry (Scotland) Act 2002 (“the 2002 
Act”). Similarly, paragraph (2) provides that for a water connection under the 1980 
Act, the Regulations do not apply to connections which consist only of the 
construction of a service pipe or of any element of a connection which Scottish 
Water is required to construct by virtue of a direction under sections 56 and 56A of 
the 2002 Act.   
 
The Regulations leave discretion to Scottish Water in relation to connections to 
which the Regulations do not apply, such as connections which consist only of the 
construction of a drain or a service pipe, or of connections to properties that are not 
dwellings. The method set out in the Regulations for determining the “reasonable 
cost” that Scottish Water is required to bear in making a new connection applies to 
connections that require some work to Scottish Water’s networks beyond a drain or a 
service pipe. The purpose of Regulation 3 is to ensure that the method does not 
apply to the specific types of connection it describes.   
 
The Regulations provide an important part of the framework for delivering Ministers’ 
policy, as set out in the Statement of Policy Regarding Charges issued in September 
2005, regarding how the costs of new connections to the water and sewerage 
networks should be divided between Scottish Water and developers. 
 
 

The Non-Domestic Rates (Levying) (Scotland) Regulations 2006, 
(SSI 2006/124) 

 
On 14th March 2006 the Committee asked the Executive – 
 

“To explain why it has chosen not to cite the 2005 instrument by the title given 
in that instrument where it provides that it is to be cited as an Order and not 
Regulations.” 

 
The Scottish Executive responds as follows: 
 
The Executive accepts that there is a mismatch between the citation of the 2005 
instrument and the title of the 2005 instrument. The Executive intends to make and 
lay a fresh set of regulations which will contain the correct reference and revoke 
these Regulations as soon as possible. 
 
 

The Water Environment (Consequential Provisions) (Scotland) Order 
2006, (SSI 2006/127) 

 
In its letter of 14 March to Paul Allen, the Committee requested an explanation of the 
following matter – 
 

“It is a rule that general powers should not be used in preference to specific 
powers without good reason.  In this case, the Committee noted that a 
number of the provisions revoked by the Order were made under other 

7 



SL/S2/06/10/3 

powers that required consultation and were subject to other preconditions as 
well as being subject to affirmative procedure. 
 
The Committee therefore asks the Executive to explain why it chose to use 
the powers under the 2003 Act as the vires for this instrument.” 

 
The Scottish Executive responds as follows: 
 
All of the provisions revoked or amended by these Regulations are purely 
consequential upon measures legislated for elsewhere. Its primary purpose is to 
effect the revocation of the Groundwater Regulations 1998 and measures which 
amend parts of those Regulations. That revocation is foreshadowed in the Water 
Environment (Controlled Activities) (Scotland) Regulations 2005 (which were made 
under the Water Environment and Water Services (Scotland) Act 2003) which now 
assumes the regulatory mantle on matters relating to groundwater pollution. Other 
measures are purely consequential on the repeal of provisions of the Control of 
Pollution Act 1974 which is effected by the Water Environment (Consequential and 
Savings Provisions) (Scotland) Order 2006 which has been laid in draft in 
accordance with the 2003 Act for affirmation by the Parliament. In accordance with 
section 36 of the 2003 Act, provisions which do not amend primary legislation may 
be made subject to annulment.  
 
The Executive considers that the powers in section 37 of the 2003 Act clearly 
envisaged measures of this kind and intended their use for this purpose. 
 
 

The Waste Management Licensing (Water Environment) (Scotland) 
Regulations 2006, (SSI 2006/128) 

 
On 14 March the Committee asked the Executive if it has any proposals for 
consolidation of the principal Regulations. 
 
The Scottish Executive responds as follows: 
 
The modifications contained in the above Regulations were necessary to achieve 
alignment with the full implementation of the Water Environment (Controlled 
Activities) (Scotland) Regulations 2005 and could not be delayed pending a fuller 
review of Waste Management Regulations 1994. However a review of the terms of 
the 1994 Regulations is being proceeded with by stages. Currently, the Executive is 
considering responses to its consultation on the codification of Schedule 3 to the 
1994 Regulations. It is in relation to that part of the 1994 Regulations that most 
amendments have been made to date. It is hoped to bring forward measures which 
will codify those provisions later this year. 
 
The Executive remains committed to continuing its review of the remainder of the 
1994 Regulations. Such a review will however give rise to considerable further work 
and further consultation. 
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The Planning and Compulsory Purchase Act 2004 (Commencement No. 
1) (Scotland) Order 2006, (SSI 2006/101) 

 
On 14 March 2006, the Committee asked the Executive for an explanation of the 
following matters: 
 

“The Committee considers that the commencement is too limited and, for the 
order to have full force and effect, there is a need to commence certain other 
provisions of the Act, if only for the limited purposes for which the other 
provisions contained in the order are commenced. 
The Committee therefore asks the Executive why it has not commenced 
section 90(4) and 117(8).” 

 
The Scottish Executive responds as follows: 
 
The Executive is grateful to the Committee for their comments. The intention is to 
commence those provisions of the Planning and Compulsory Purchase Act 2004 
(“the 2004 Act”) which enables the Scottish Ministers to make rules, regulations or 
orders. While the Executive accept that in this regard sections 90(4) and section 
117(8) might have been commenced for those limited purposes, the Executive does 
not consider it was necessary to do so.  
 
The Executive take the view that in the event of any doubt, under section 13 of the 
Interpretation Act 1978, anticipatory exercise of powers would enable the provisions 
as commenced to have full force and effect. 
 
 

The Antisocial Behaviour etc. (Scotland) Act 2004 (Commencement and 
Savings) Amendment Order 2006, (SSI 2006/104). 

 
On 14 March 2006 the Committee asked the Executive for confirmation as follows:– 
 

“The Committee seeks confirmation from the Executive that all necessary 
consequential changes will be made to the coming into force dates of 
instruments made in exercise of the provisions that will be brought fully into 
force by this Order; otherwise there will be doubt as to whether the 
instruments in question are intra vires.” 

 
The Scottish Executive responds as follows: 
 
Although the instruments made in exercise of the provisions that will be brought fully 
into force by the above Order are in force, they are not capable of having practical 
effect until those provisions are brought fully into force by the Order.  When the 
instruments were made, the powers used to make them had been properly 
commenced for the purpose of making the instruments. Therefore, the Executive 
does not accept that there will be doubt as to whether the instruments in question 
are intra vires. The Executive does not consider that it is necessary to make changes 
to the coming into force dates of the instruments. 
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	On 14th March 2006 the Committee asked the Executive for an explanation of the following matters:- 
	In relation to regulations 9 and 17, to explain the purpose and effect of the words “for the purposes of section 113B(2)(b)” and the words “for the purposes of section 119(3)(7)” respectively, given that these sections appear to be simply regulation-making powers; 
	 
	As regards question (a) the words “for the purposes of section 113B(2)(b)” and for the purposes of section 119 (3)(7)” in regulations 9 and 17 respectively are used in each case to identify the provisions in the Police Act 1997 to which each regulation relates  and to link the regulations to the relevant provisions in the Act.  We are slightly confused by Committee’s concerns as the phrase “for the purposes of ….” is used commonly in subordinate legislation when an enabling power confers a power to prescribe a matter for a particular purpose. 
	On 14th March the Committee asked the Executive for an explanation of the following matters: 
	The Committee asks the Executive the following questions: 
	 
	(a) with reference to the definition of “statutory office holder” in regulation 2(1) whether this will include persons appointed under Acts of the Scottish Parliament; 
	(b) with respect to regulations 7 and 10,  to explain the purpose and effect of the words “for the purposes of section 120(7)” and the words “for the purposes of section 120(3)(ac) respectively given that these sections are simply regulation-making powers; and 
	(c) also with respect to regulation 7 to explain the reference to “appropriate police authority” which does not appear to be a term used in section 120(5). 
	 
	On question (a), the Executive confirms that this will include persons appointed under Acts of the Scottish Parliament. 
	As regards question (b) we assume the Committee is referring to “for the purposes of section 120A(7)” rather than section 120(7). The words “for the purposes of section 120A(7)” and “for the purposes of section 120(3)(ac)” in regulations 7 and 10 respectively are used in each case to identify the provisions in the Police Act 1997 to which each regulation relates  and to link the regulations to the relevant provisions in the Act. We are slightly confused by Committee’s concerns as the phrase “for the purposes of ….” is used commonly in subordinate legislation when an enabling power confers a power to prescribe a matter for a particular purpose  
	 
	In relation to question (c) the Committee is correct to point out that the reference to “appropriate police authority” does not appear to be a term used in section 120(5).  Instead that reference ought to refer to “police authority” and further the relevant section should be section 120A(5). We thank the Committee for drawing this to our attention however given that regulation 7 clearly refers to section 120A(7) which in turn refers to subsection (5) we are satisfied that if required a court would interpret the reference to section 120(5) as a reference to section 120A(5). Further we are of the view that the word “appropriate” whilst superfluous will not affect the operation of the provision as it is quite clear that the police authorities listed in the regulations are those prescribed for the purposes of section 120A(7). It is likely that the Regulations will be amended at some point in the future and we will take the opportunity at that point to correct the reference. 
	On 14 March the Committee sought an explanation of the following matter: 
	 
	Section 40(4) of the Local Government etc. (Scotland) Act 1994 provides an order making power, amongst others, to designate the passenger transport area of the Strathclyde Passenger Transport Authority.  As the Committee have noted, in terms of section 40(6) of the 1994 Act before making an Order under subsection (4) there is a requirement to consult such persons or bodies as the Scottish Ministers think fit. 
	The present Order, which amends the original area designation Order - the Strathclyde Passenger Transport Area (Designation) Order 1995 (SI 1995/1971) - is not made under section 40(4) of the 1994 Act. Rather, the present Order is made under the power set out in section 40(8). That provides an express power for the Scottish Ministers by Order to vary the passenger transport area of the Authority.  It can be noted, that unlike for an Order under subsection (4), there is no statutory requirement for consultation in relation to an Order made under subsection (8). In particular subsection (6) is clear that it only applies to an Order under subsection (4) and not one under subsection (8). 
	It is accepted that had the power in section 40(4) been the enabling power for the present Order (as read with section 14 of the Interpretation Act 1978 (power to make an Order also implying a power to amend or revoke an instrument made under the power)), then the consultation requirement under subsection (6) would have been attracted. As however this instrument is not made under subsection (4), it is considered that it would not be appropriate to narrate a consultation requirement under subsection (6) as that requirement does not apply to an Order under subsection (8). 
	As the Committee have noted, the consultation requirement set out in section 10(8) of the Transport (Scotland) Act 2005 does not apply to this instrument. This erroneous reference was not removed from the Executive Note before it was finalised due to an oversight for which the Executive apologise. As set out in paragraph 6.2 of the Executive Note the Executive had consulted, on a non-statutory basis, on a draft of the instrument as set out in that paragraph. 


