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8th Meeting, 2006 (Session 2) 
 

Tuesday 7th March, 2006 
 

 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Declaration of interests: Members who have yet to declare any relevant 

interests will be invited to do so. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Bankruptcy and Diligence (Scotland) Bill at Stage 1. 

3. Supplementary legislative consent memorandum: The Committee will 
consider the additional power to make subordinate legislation conferred on 
Scottish Ministers in the Legislative and Regulatory Reform Bill. 

4. Legislative consent memorandum: The Committee will consider the powers to 
make subordinate legislation conferred on Scottish Ministers in the Police and 
Justice Bill. 

5. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Charity Test (Specified Bodies) (Scotland) Order 2006, 
(SSI 2006/draft) 

the Further and Higher Education (Scotland) Act 1992 Modification 
Order 2006, (SSI 2006/draft) 

the Protection of Charities Assets (Exemption) (Scotland) Order 2006, 
(SSI 2006/draft). 

 



 

6. Instruments subject to annulment: The Committee will consider the following— 

the Sheep and Goats (Identification and Traceability) (Scotland) 
Regulations 2006, (SSI 2006/73) 

the NHS Education for Scotland Amendment Order 2006, 
(SSI 2006/79) 

the Older Cattle (Disposal) (Scotland) Amendment Regulations 2006, 
(SSI 2006/82) 

the Road Traffic (NHS Charges) Amendment (Scotland) Regulations 
2006, (SSI 2006/84) 

Act of Sederunt (Fees of Shorthand Writers in the Sheriff Court) 
(Amendment) 2006, (SSI 2006/86) 

the Additional Support Needs Tribunals for Scotland (Practice and 
Procedure) Rules 2006, (SSI 2006/88) 

the Police Grant (Scotland) Order 2006, (SSI 2006/91) 

the Non-Domestic Rate (Scotland) Order 2006, (SSI 2006/92). 

7. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Charities and Trustee Investment (Scotland) Act 2005 
(Commencement No. 2) Order 2006, (SSI 2006/74) 

Act of Sederunt (Child Care and Maintenance Rules) Amendment 
(Vulnerable Witnesses (Scotland) Act 2004) 2006, (SSI 2006/75) 

Act of Adjournal (Criminal Procedure Rules Amendment) (Vulnerable 
Witnesses (Scotland) Act 2004) 2006, (SSI 2006/76) 

Act of Sederunt (Rules of the Court of Session Amendment) 
(Miscellaneous) 2006, (SSI 2006/83) 

the Criminal Justice (Scotland) Act 2003 (Commencement No. 7) Order 
2006, (SSI 2006/85) 

Act of Sederunt (Rules of the Court of Session Amendment No. 2) 
(Fees of Shorthand Writers) 2006, (SSI 2006/87) 

the Local Government in Scotland Act 2003 (Commencement No. 3) 
Order 2006, (SSI 2006/89). 

David McLaren 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

8th Meeting, 2006 (Session 2) 
 

Tuesday 7th March, 2006 
 

Executive Response 
 

Bankruptcy and Diligence (Scotland) Bill at Stage 1 
 

1. We refer to the letter of the Subordinate Legislation Committee of 21 February 
2006 to Catherine Hodgson following their consideration of Part 1 of the above Bill, 
seeking explanation of matters raised in the letter. 
 
General Points/Inter-locking and complex nature of insolvency law and 
diligence/Henry VIII Powers 
 
2. Before dealing with the Committee’s points in detail, we would like to make 
one or two general points which will we hope help the Committee generally in its 
consideration of this Bill. 
 
Inter-locking and complex nature of insolvency law and diligence 
 
3. The first point we would like to make is that a whole range of often interlocking 
legal effects  are triggered by a bankruptcy or other insolvency regime like a 
protected trust deed or Debt Arrangement Scheme.  Bankruptcy has traditionally 
been largely set out in primary legislation but the other two regimes are largely set 
out in secondary legislation, although in what they do they are broadly analogous to 
a bankruptcy. 
 
4. Parliament is now being asked to agree to a framework arrangement for a 
new system of debt management and debt relief, which the Executive believes is in 
the public interest.  However, we believe it would be unrealistic and imprudent to 
think that all the detail of such arrangements and schemes should be set out in detail 
in primary legislation.  Rather it should be the framework arrangement that should be 
set out in primary legislation with details dealt with in secondary legislation – and 
where the detail merits it, the secondary legislation instrument should be subject to 
affirmative procedure. 
 
5. There are two key reasons which we would put forward as justifications for 
this approach in relation to this Bill, which we accept might not apply in respect to 
other bills which the committee might have to scrutinise.   The first is that the range 
and complexity of the material covered by this bill is of a different order to that in 
other Bills, and that if all the detail were to be put in the Bill, it would mean that an 
already intimidating document would have to be expanded by a very considerable 
factor. 
 
6. The second key factor and justification is that this Bill is meant to set out the 
framework arrangement for many years.  Therefore we think it is desirable that the 
Executive does not have to come back with primary legislation when an aspect of 



detail has to be changed either because of changing outside circumstances or 
because at the date of the passing of the Bill the behavioural changes caused by 
certain provisions could not be predicted with certainty. 
 
Affirmative and Negative Procedure 
 
7. Given that we think much of the detail of the arrangements should best be set 
out in secondary legislation, the approach followed has been to curtail the enabling 
power as narrowly as possible and to have an affirmative procedure where it is 
thought that a significant question of policy is raised and Parliament should be 
entitled to vote on the issue, bearing in mind that if the instrument is rejected, the 
status quo in the original primary legislation as voted by Parliament remains 
unamended. 
 
Henry VIII Powers 
 
8. With the above considerations in mind, we are puzzled by the Committee’s 
use of the term Henry VIII power.  We think this is misleading.  Such powers are 
often opposed by politicians on principle as they are seen as removing from 
Parliament its chance to scrutinise and vote on changes to the law which should be 
in primary legislation.  We do not want to presume on the Committee but we have 
added as an Appendix to this letter some thoughts on what we think are properly 
described as Henry VIII Clauses and hope this is helpful. 
 
Section 1 
 
9. The power here is one to substitute, for the period of 1 year, a different period.  
It is difficult to argue that this is a Henry VIII power. It has one purpose and one 
purpose only – changing the disqualification period for sequestration.  It is actually a 
pretty narrow power. And its use does not actually result in amendment of section 54 
of the 1985 Act. The correct use of this power would be to have a provision in 
regulations stating “For the purposes of section 54(1) of the 1985 Act, the period 
prescribed is [x] years.” 
 
10. In a sense, this power is little different to a power to prescribe a fee or a form 
or a time limit, although we accept that the period for which a person is sequestrated 
is more important than, say, the level of a fee. But, to reflect that, the regulations 
here are subject to affirmative procedure. If the Parliament does not like the 
proposed period it can reject it. 
 
11. It is we feel a little difficult to ascertain quite what the SLC’s concerns are 
here. It may be that they want there to be express limits on what periods can be 
prescribed (“no less than 6 months and no greater than 2 years”?). The policy 
background is that it is difficult to predict with certainty whether the reduction of the 
bankruptcy period from 3 years to one year is exactly the right level of reduction.   
England and Wales are still evaluating the merits of their parallel reduction effected 
in 2002 and Scottish Ministers might subsequently in the light of experience be 
minded to raise the period again perhaps to two years (but would want to be obliged 
to bring the matter to a vote of the Parliament before effecting the change). 
 



 
Section 5 
 
12. Again, while this power would clearly allow Ministers to amend primary 
legislation, the reasons why they would do so, the circumstances within which they 
would do so and the changes that they would make are pretty fully set out (or as fully 
set as they can be in a provision conferring a power such as this).  And, again, 
anything Ministers want to do here is subject to the approval of the Parliament 
through the use of affirmative procedure. 
 
13. The provisions largely mirror equivalent provisions in the Enterprise Act 2002 
and are there for similar reasons. 
 
14. The aim is to have a degree of cross-border consistency regarding the effects 
of Scottish Bankruptcy Restrictions Orders and Undertakings and ones made under 
the 2002 Act applying to England and Wales.  
 
15. This power is intended to be used to consolidate existing disqualification 
provisions, which are spread out across a whole range of primary and secondary 
enactments.   
 
16. For example: 
 

• Bankrupts are disqualified from acting in the promotion etc. of a limited 
company 

• From engaging in business under another name 
• From being a MP or MSP 
• From being a local authority member 
• From being a member of a Housing Association Board. 

 
17. There are many other examples.  The Committee may want to look at the UK 
Insolvency Service technical manual at: 
 
http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-
36/Chapter25/part4/part_4.htm
 
18. The manual has only partial application to Scotland, but does help to illustrate 
the extent to which the system needs to be fine tuned.  Our view is that this is exactly 
the kind of thing that should be delegated to subordinate legislation, particularly 
where (as here) we are proposing to use affirmative procedure to provide a high 
level of Parliamentary scrutiny. 
 
19. The Committee will also note that the power does not extend to making new 
disqualifications.  The power to remove or amend disqualifications is appropriate for 
two reasons: 
 

• Our policy is to encourage early re-start, and we want to be able to remove 
outdated unnecessary disqualifications that may be lurking in the statutory 
undergrowth; and 

http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-36/Chapter25/part4/part_4.htm
http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-36/Chapter25/part4/part_4.htm


• Most existing disqualifications assume a fixed discharge period (currently 3 
years), but we are moving to a flexible system of 1 to 15 year restrictions.  For 
example, it may be disproportionate to bar someone from holding office as a 
council member for 15 years no matter how ‘culpable’ they were at the time 
they were made bankrupt. 

 
Section 14 
 
20. It is not clear from the letter but we assume the Committee are concerned 
about subsection (3)(b) – new section 5(4C).  This is purely procedural and, if it was 
a court process rather than an administrative process, would not attract any special 
attention.  Indeed, if this was a court process, equivalent provision would be made by 
court rules which are not subject to any parliamentary procedure (see for example 
the current rules relating to petitions for sequestration).  We do not think there is any 
need for a change from negative to affirmative procedure. 
 
21. We are puzzled by the reference to new section 8A(3) which is not a power.  It 
provides for the effect the making of a debtor application has on any relevant 
limitation period.   
 
22. The provision about time limits for applications by limited partnerships simply 
mirrors existing provision in section 8(1) and (2) in relation to petitions for 
sequestration. 
 
Section 17 
 
23. This, again, is not a Henry VIII power as it is quite clear what can or cannot be 
done under it. 
  
24. The reason we have both section 39A(4) and (8) is one of policy.  
 
25. The basic position is that section 39A replicates section 283A of the 
Insolvency Act 1986 (inserted by section 261 of the Enterprise Act 2002).  Our 
powers are marginally wider than the powers in section 283A because it has nothing 
equivalent to subsection (4).  That subsection is there to provide flexibility to cope 
with developments in property law.  
 
26. In general our policy has not been to force the trustee to do anything overt 
such as registering a notice (as the Law Society has suggested should be the case 
in order to ensure that the registers reflect the title position), because we think this 
would make it more difficult and costly to return the property to the debtor. 
 
27. The other powers (subsections (7) and (8)) match the equivalent provisions in 
the Enterprise Act.  In our opinion, subsection (8) is useful if it emerges that there are 
cases where it is clearly onerous to continue to hold onto the home for up to 3 years 
(e.g. there are other assets which will mostly satisfy the creditors’ claims and the 
debtor enters into a substantial income payment agreement under section 32). 
 
28. Similarly there may be circumstances where a longer period ought always to 
be provided for (e.g. it has taken a long time for the trustee to gather the inventory of 



assets so he has little time to deal with the property and the debtor has suitable 
alternative accommodation).  
Section 18 
 
29. The power here already exists in paragraph 5 of schedule 5 to the 1985 Act to 
cover most of this.  Parliament at Westminster accepted that much of the law on 
protected trust deeds as an administrative alternative to sequestration was usefully 
left to subordinate legislation.  We are here shifting more of the schedule into 
subordinate legislation and need to amend the power to cover some of the things 
which are currently set out expressly and some of the other things that will be 
needed as a consequence of the policy on DAS. 
 
Section 19 
 
30. There is here a power to amend paragraphs 4 to 8 of schedule 4 to the 1985 
Act but this is to allow these provisions to match up with the rules relating to 
protected deeds.  It is important that the composition procedure (effectively a post-
sequestration offer to settle with creditors) is similar to the procedure for achieving 
protected status with a trust deed.  The administrative procedure for obtaining 
sufficient approval for a protected trust deed and the level of approval required to 
achieve protected status will be set out in (and be amendable by) regulations.  It is 
therefore appropriate for the same steps in the composition procedure to be similarly 
amendable. 
 
Section 22 
 
31. The power here is already in the 1985 Act.  We are simply amending the £100 
figure to £500 (as a one off credit facility) or £1000 (where the combined total of such 
facilities amounts to this).  For reasons of drafting, the power is taken out of section 
67 but then put back in.  There is nothing to restrict the existing power to “inflation” 
increases and so there is nothing in the repeated version.  In any event, as for 
section 1 of the Bill, the correct use of this power would be to specify in the 
regulations what the prescribed sum is and not to amend the actual terms of section 
67.  This is a common type of provision appearing throughout the statute book. 
 
32. In fact we are not sure what the Committee is concerned about here. Is it 
suggested that the power be limited to increases (and decreases?) to reflect 
movement in the retail prices index.  This would be an unusual provision.  It would 
also ignore the fact that changes in RPI are not necessarily the only factors which 
impact of what level of credit should trigger the notice provision here, failure to 
comply with which is the offence.  
 
Section 23 – Creditor to provide debt advice and information package 
 
33. The short answer to the Committee’s question is that there is no optimum 
period that suits all parties. The drafting mirrors that in the Debt Arrangement and 
Attachment Act 2002, and evaluation of that reform supports not prescribing a 
specific period by which the DAIP must be served. 
 



34. In most cases creditors arrange for sheriff officers to provide a copy of the 
DAIP when they are calling for other purposes, such as serving a charge prior to 
attachment.  Personal service of this kind is considered effective, as the debtor is 
much more likely to take notice of the information in the DAIP.   
 
Yours sincerely, 
 
 
 
Andy Crawley 
 
JD: CJID 2 
 
23 February 2006 



Appendix 
 

“Henry VIII Powers” 
 

1. A Henry VIII power is defined by Craies on Legislation, (8th ed.) at page 15, 
para. 1.2.9, as “a delegated power under which subordinate legislation is enabled to 
amend primary legislation”.  This is actually too broad a definition and would catch 
any and every power in statute to amend primary legislation by subordinate 
legislation.   
 
2. A true Henry VIII power is, as Criaes goes on to explain, one which essentially 
gives Ministers carte blanche.  As an example of such a power, Craies gives section 
157 of the Nationality, Immigration and Asylum Act 2002.  Section 157 reads: 
 
157 Consequential and incidental provision 
 
 (1) The Secretary of State may by order make consequential or incidental 
  provision in connection with a provision of this Act. 
 
 (2) An order under this section may, in particular— 
 
  (a) amend an enactment; 
  (b) modify the effect of an enactment. 
 
 (3) An order under this section must be made by statutory instrument. 
 
 (4) An order under this section which amends an enactment shall not be 
  made  unless a draft has been laid before and approved by resolution 
  of each House of Parliament. 
 
 (5) Any other order under this section shall be subject to annulment 
    pursuant to a resolution of either House of Parliament. 
 
3. Other obvious examples of Henry VIII powers are section 2(2) of the 
European Communities Act 1972 and section 1 of the Deregulation and Contracting 
Out Act 1994. 
 
4. The quite justified dislike by parliamentarians of such powers is due to their 
apparently unlimited nature.  By agreeing to them, Parliament is being asked to give 
the government a wide power which contains little clue as to what might be done 
under it.  But even such powers are subject to unwritten limits.  So, for instance, 
there are “constitutional” enactments which cannot be amended by such a power 
without express power allowing it to do so (see Thoburn v. Sunderland City Council 
[2003] QB 151: examples of such Acts are Magna Carta, the Bill of Rights and the 
Claim of Right, the European Communities Act, the Human Rights Act, the Scotland 
Act etc.). 
 
5. In addition, using such a power to remove, by subordinate legislation, a 
defence from primary statute is regarded as going too far. 
 



6. Against this background, we are not sure that any of the powers mentioned so 
far by the Committee are actually true Henry VIII powers at all. 
 
7. Indeed, we would respectfully argue against the use of the expression “Henry 
VIII power” at all.  It is really a piece of Westminster jargon and is perhaps unhelpful 
in that it may obscure some other concern that may exist about the nature of a 
power. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

8th Meeting, 2006 (Session 2) 
 

Tuesday 7th March, 2006 
 
Supplementary Legislative Consent Memorandum – Legislative and Regulatory 

Reform Bill 
 
Background  
 
1. Supplementary to the memorandum (LCM (S2) 3.1) lodged by Tom McCabe 
Minister for Finance and Public Service Reform, this memorandum details the effects 
of an amendment to the Legislative and Regulatory Reform Bill laid in the UK 
Parliament on 11 January 2006 which would affect the exercise of powers and the 
making of subordinate legislation relating to the implementation of EU obligations 
and for which the Scottish Executive intends to seek the Parliament’s consent by 
way of a Legislative Consent Motion.   
 
Content of the Additional Proposal 
 
Combining Instruments Requiring Different Procedures 
 
2. This amendment to the Legislative and Regulatory Reform Bill incorporates 
an additional clause, enabling Statutory Instruments (SIs), made under s.2(2) of the 
European Communities Act (1972) to be combined with other SIs made under 
different enabling powers.   
 
3. It is already possible for Statutory Instruments (SIs) of the same type, which 
go through the same parliamentary procedure, to be combined into one instrument. 
This proposal would enable provision made under s.2(2) of the European 
Communities Act (ECA) to be combined into the one instrument with provision made 
under different enabling powers requiring different procedure.  Thus provision made 
under s.2(2) could be combined with provision under other enabling powers which 
were subject to a less onerous parliamentary procedure, rather than only those 
which went through the same procedures.  In all cases, however, the combined 
instrument is subject to the more onerous procedure.  Importantly, this means that 
there is no reduction in Parliament’s opportunity to scrutinise any instrument. 
 
4. This proposal links in with Clause 26 in the Legislative and Regulatory Reform 
Bill, described in the original Memorandum (LCM (S2) 3.1). It is currently only 
possible to make regulations under s. 2(2), rather than other forms of secondary 
legislation. Therefore at the moment s. 2(2) regulations cannot be combined in a 
single instrument with e.g. an order made under an enabling power in another Act.  
Clause 26 provides that s. 2(2) could also be used to make orders, schemes and 
rules. 
 
5. It is the view of the Scottish Executive that the net effect of this amendment 
will be to widen the powers available to the Scottish Ministers to implement EU 
obligations more flexibly.  This effect thus fits with the aim described in the original 



Memorandum (LCM (S2) 3.1) on the Legislative and Regulatory Reform Bill.  
Similarly, since this provision relates to sections of the European Communities Act 
1972 that cover a complex mix of reserved and devolved matters under Schedules 4 
and 5 to the Scotland Act 1998, the Scottish Ministers again consider it appropriate 
to pursue these changes by way of a Westminster Bill with the consent of the 
Scottish Parliament through a Legislative Consent Motion. 
 
Financial Implications 
 
6. The direct costs associated with the Bill will be mainly administrative and are 
expected to be minor in Scotland.  The indirect costs associated with the exercise of 
the new power cannot be known with certainty at this stage but are also expected to 
be minor.  The reduction in need for Scottish Statutory Instruments that should result 
might be expected to result in some savings.  
 
Scottish Executive 
February 2006 
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SUBORDINATE LEGISLATION COMMITTEE 
 

8th Meeting, 2006 (Session 2) 
 

Tuesday 7th March, 2006 
 

Legislative Consent Memorandum - Police and Justice Bill 
 

Draft Legislative Consent Motion  
 
1. The draft motion, which will be lodged by the Minister for Justice, is:  
 

“That the Parliament agrees that the UK Parliament should consider those 
provisions of the Police and Justice Bill, introduced in the House of Commons 
on 25 January 2006, which will legislate in devolved areas in respect of the 
abolition of the Police Information Technology Organisation and the 
establishment of the National Policing Improvement Agency, the Justice, 
Community Safety and Custody Inspectorate, and computer misuse, and 
which will alter the executive competence of the Scottish Ministers on 
extradition matters, as laid out in LCM(S2) 4.1.”  
 

Background  
 
2. This memorandum has been lodged by Cathy Jamieson, Minister for Justice, 

under Rule 9B.3.1(a) of the Parliament’s standing orders. The Police and 
Justice Bill was introduced at Westminster on 25 January 2006. The Bill can 
be found at: 

 
 http://www.publications.parliament.uk/pa/cm200506/cmbills/119/2006119.htm  
 
3. The Legislative Consent Motion supports the Partnership Agreement and in 

particular the Scottish Executive’s commitment to work for a Safer Scotland, 
reducing crime and re-offending.  

 
4. Most of the provisions of the Bill relate to England and Wales only. The Bill 

includes a wide range of provisions concerned with Police Reform, Police 
Powers, Reduction of Crime and Anti-Social Behaviour, and the Inspection of 
Justice, Community Safety and Custody Services.  

 
5. The purpose of this memorandum is to outline the terms of the provisions in 

the Bill that are subject to the consent of the Scottish Parliament, by virtue of 
the Sewel Convention, because they apply to Scotland and are for devolved 
purposes, or alter the executive competence of the Scottish Ministers.  

 
6. The relevant provisions relate to the following:  
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a. Abolition of the Police Information Technology Organisation and 
establishment of the National Policing Improvement Agency for 
England and Wales  

b. Her Majesty's Chief Inspector for Justice, Community Safety and 
Custody  

c. Amendments to the Computer Misuse Act 1990  
d. Amendments to the Extradition Act 2003  

 
7. The Bill contains other provisions which extend to Scotland, namely 

amendments to the LCM(S2) 4.1 Session 2, 2006 Aviation Security Act 1982 
to give the police enhanced powers of entry, stop and search at airports. This 
matter is reserved.  

 
Consultation 
 
8. The main provisions of the Bill as they relate to England & Wales were 

foreshadowed in a number of UK Government publications and 
announcements.  

 
9. The majority of the provisions which are the subject of the Legislative Consent 

Motion are consequential to changes to reserved legislation or to legislative 
changes for England and Wales. The other provisions (computer misuse) 
concern a devolved matter but amend UK legislation to implement a UK 
obligation under a European Union Framework Decision. While these 
changes have not been subject to general consultation procedures specific to 
Scotland, both the Association of Chief Police Officers in Scotland and Her 
Majesty's Chief Inspector of Constabulary for Scotland have been consulted 
on the provisions relating to them and have expressed support for them.  

 
Financial Implications 
 
10. The Bill, including specifically the proposed provisions subject to the 

Legislative Consent Motion, is expected to have neutral or marginal cost 
implications in Scotland.  

 
Provisions in the Bill for which Consent is sought 
 
11. The following paragraphs describe the specific provisions for which consent 

of the Scottish Parliament is sought, and provide background on their 
application in Scotland.  
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Abolition of the Police Information Technology Organisation and 
establishment of the National Policing Improvement Agency for England 
and Wales  
 
Clause 1 and Schedule 1: National Policing Improvement Agency  
 
Policy intent 
 
12. To extend to Scotland provisions which abolish the Police Information 

Technology Organisation (PITO); to ensure that the proposed National 
Policing Improvement Agency (NPIA) can provide services to the police in 
Scotland where the Scottish police service agrees; and to ensure that the new 
governance arrangements for the development and provision, on a UK-wide 
basis, of IT systems and specialist police training and support services 
continue to take account of the interests of Scottish police forces and the 
SPSA.  

 
Background 
 
13. The Bill will establish the NPIA as a new body to provide services to the 

police in England and Wales. It will take on the functions previously exercised 
by two existing bodies, which will be abolished: the Central Police Training 
and Development Authority (Centrex), and the Police Information Technology 
Organisation (PITO). Centrex is an English and Welsh body, but, PITO is a 
cross border public authority with responsibility for the development of UK-
wide police IT systems. Its abolition will therefore have direct implications for 
policing in Scotland.  

 
14. The development of IT systems for the Scottish police forces is currently 

shared between PITO, the Association of Chief Police Officers in Scotland 
(ACPOS), the individual forces and the Scottish Police Information Strategy 
(SPIS), which it is proposed will become part of the Scottish Police Services 
Authority (SPSA) under the Police, Public Order and Criminal Justice 
(Scotland) Bill currently before the Scottish Parliament. Arrangements are 
therefore already in place to develop Scotland-wide IT systems and there is 
no need to retain PITO as a Scottish-only body after it is abolished for 
England and Wales. Clause 1(2)(b) of the Bill abolishes PITO across the UK, 
but the commencement provisions at clause 44 provide that the consent of 
the Scottish Ministers is required prior to bringing that provision into force. The 
consent of the Scottish Ministers is also required prior to the commencement 
of the consequential amendments to devolved Scottish legislation in Schedule 
14 resulting from the abolition of PITO.  

 
15. The establishment of NPIA as a body whose principal functions relate only to 

England and Wales, provides an opportunity to clarify the interface between 
the NPIA, the Scottish police forces and the SPSA. However, there will remain 
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a need to allow for some police IT systems to be managed and developed on 
a UK-wide basis. Present examples would include the Police National 
Computer, and Ident 1 which will provide a UK-wide searchable fingerprint 
database.  

 
Services to the Scottish Police Service 
 
16. Paragraph 2(5) of Schedule 1 provides a more general power to enable the 

NPIA to provide services to Scottish police forces and the SPSA where these 
are considered desirable by those bodies. This provision is necessary to allow 
the Scottish Police to make use of NPIA's services, for example, to continue 
the longstanding arrangement whereby Scottish police officers and support 
staff are able to access training provided by Centrex, such as the Strategic 
Command Course and training for scenes of crime officers. But the NPIA will 
not be able to provide any such services to Scottish police bodies without the 
agreement of the body itself, its chief officer or its governing Authority.  

 
Safeguards in the governance arrangements for the NPIA 
 
17. Scottish police forces will not be represented on the board of NPIA, as they 

currently are on the board of PITO. There is therefore a need for the 
legislation to safeguard the interests of Scottish police forces and the SPSA in 
the governance arrangements for NPIA in respect of UK-wide IT systems, and 
to ensure that Scotland continues to be able to influence the development and 
management of such systems where appropriate.  

 
18. Such safeguards are provided by the Bill. Specifically the Bill provides for 

consultation of the Scottish Ministers by the Secretary of State (paragraph 
6(3) of Schedule 1) prior to the setting of strategic priorities of the Agency as 
they will or might affect policing in Scotland. Additionally, the NPIA will be 
required, under paragraph 4(1) of Schedule 1, to consult the SPSA or ACPOS 
before doing anything which will or might relate to Scottish police forces or the 
SPSA. This will mean that the interest of Scottish policing will be maintained 
in respect of systems currently managed by PITO and those which may be 
developed in the future by the NPIA. It will also ensure that Scottish interests 
are taken into account when developing training courses which will or might 
affect Scotland - something not available under existing legislation. Provision 
is also made at paragraphs 49-51 of Schedule 1 in respect of constables from 
Scottish Police forces who may be seconded to the NPIA. Commencement of 
these provisions requires the consent of the Scottish Ministers.  

 
19. Paragraph 46(1) of Schedule 1 gives the Secretary of State the power to 

modify by order the objects, functions and structure of the NPIA. Under 
paragraph 46(6) it is specified that this may include amendment of 
enactments, including those of the Scottish Parliament. As the NPIA is an 
England and Wales body, any such amendments to devolved Scottish 
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legislation are in practice likely to be minor and consequential in nature. 
Nevertheless, there require to be provisions to ensure appropriate 
involvement of Scottish Ministers and/or the Scottish Parliament. Appropriate 
amendments to the Bill will be tabled to provide such involvement, and the 
Legislative Consent Motion seeks the Parliament’s agreement to these 
provisions subject to those amendments being made.  

 
20. The Legislative Consent Motion therefore seeks the Scottish Parliament's 

consent for the abolition of PITO in respect of Scotland and for the 
consequential amendments and repeals to devolved areas of legislation which 
are required as a result of its abolition and the creation of the NPIA. It further 
seeks consent for the governance arrangements to safeguard Scottish 
interests, as described above. 

 
Advantages of using this Bill 
 
21. It would not be possible to achieve the same legislative effect by legislating 

for devolved Scottish interests in the Scottish Parliament. While it would be 
technically possible to abolish PITO for Scotland through Scottish legislation 
coinciding with the Westminster legislation, this would add considerable 
complexity. Furthermore, it would not be possible for Scottish Parliament 
legislation to introduce the very necessary safeguards which will give the 
Scottish Ministers and the Scottish police service an important role in the 
governance of the NPIA's UK-wide developments because the governance 
arrangements for the NPIA (an England & Wales body) can only be set by 
Westminster legislation.  

 
 
Her Majesty's Chief Inspector for Justice, Community Safety and Custody 
 
Schedule 10: The Chief Inspector: consequential amendments  
 
Policy intent  
 
22. To ensure that the new Justice, Community Safety and Custody Inspectorate 

for England and Wales can continue to fulfil those devolved functions in 
Scotland which were previously carried out by Her Majesty’s Inspectorate of 
Constabulary (HMIC) (England & Wales) which is to be subsumed within the 
new organisation.  

 
Background  
 
23. The Bill will create a new Justice, Community Safety and Custody 

Inspectorate for England and Wales. This will combine and replace the five 
existing Inspectorates which cover, respectively, the Police, Crown 
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Prosecution Service, court administration, prisons and probation service, in 
England and Wales.  

 
24. There will be only a small impact on devolved matters in Scotland. This 

concerns the function currently exercised by HMIC (England & Wales), to 
inspect UK-wide bodies such as the Serious Organised Crime Agency, the 
Ministry of Defence Police (MDP) and the Civil Nuclear Constabulary (CNC). 
The functions of these bodies are generally reserved but to the extent that 
they relate to the prevention and detection of crime in a general sense (as 
opposed to eg the defence functions of MDP), they exercise functions in 
devolved areas. By implication, the body which inspects these organisations 
in Scotland also has functions in a devolved area. When, in 2002, the UK 
Police Reform Bill gave these functions in respect of MDP to HMIC (England 
& Wales), the Scottish Parliament gave its consent through a Sewel motion. 

 
25. Whenever HMIC (England & Wales) carries out inspections of the MDP or 

CNC in Scotland, it does so after consulting HMIC for Scotland. The 
Commissioners for Revenue and Customs and the Serious Organised Crime 
Agency are inspected jointly by HMIC (England and Wales) and HMIC for 
Scotland. The same arrangements will apply to the new Inspectorate.  

 
26. The Bill provides that instead of these marginal devolved functions being 

carried out by HMIC (E&W) after consulting HMIC (Scotland) or inspecting 
jointly with HMIC (Scotland), they will in future be carried out by the new 
Justice, Community Safety and Custody Inspectorate (E&W), also after 
consulting HMIC (Scotland) or through a joint inspection with HMIC (Scotland) 
as the case may be.  

 
Advantages of using this Bill 
 
27. This is a minor consequential effect of a substantive change south of the 

border. The devolved Scottish aspects form a very small part of the overall 
functions of the new body, which cannot effectively be carried out in isolation 
from the main, reserved, functions. Legislation at Westminster with the 
Scottish Parliament's consent will ensure that the arrangements for inspecting 
the devolved Scottish functions of these bodies remain compatible with the 
arrangements for inspecting these bodies in respect of their mainstream 
reserved functions.  

 
Amendments to the Computer Misuse Act 1990 
 
Clause 33: Increased penalty etc for offence of unauthorised access to computer 
material  
Clause 34: Unauthorised acts with intent to impair operation of computer, etc  
Clause 35: Making, supplying or obtaining articles for use in computer misuse 
offences  
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Clause 36: Transitional and saving provision  
Clause 43 and Schedules 13 and 14: Amendments and repeals 
 
Policy intent 
 
28. To extend to Scotland changes to the Computer Misuse Act 1990 which will 

meet the UK’s international obligations arising from the EU Framework 
Decision on Attacks Against Information Systems and the Council of Europe 
Convention on Cybercrime.  

 
Background 
 
29. The EU Framework Decision on Attacks against Information systems (24 

February 2005) and the Council of Europe Convention on Cybercrime (made 
at Budapest on 23 November 2001) are Europe-wide responses to the 
increasing severity of the threat from viruses, internet-based fraud and other 
computer-based crime. The UK is a signatory to both and is obliged to 
implement the EU Framework Decision through domestic law by March 2007. 

 
30. The main source of specific law in this area is the Computer Misuse Act 

1990. This Act extends to Scotland and supplements more general Scots 
common law which is also applicable in some instances. The 1990 Act 
requires to be amended - both in Scotland and across the rest of the UK - in 
order to fulfil the UK’s obligations under the EU Framework Decision and its 
commitment to the Council of Europe Convention. The specific changes are:  

 
a. to increase the maximum term of imprisonment for an offence of 

unauthorised access to computer material from 6 months to 2 
years; 

 
b. to clarify that all means of interference with a computer system are 

criminalised – in particular denial of service attacks. This involves 
widening the scope of the existing section 3 offence (unauthorised 
modification of computer material); 

 
c. to increase the maximum term of imprisonment for the amended 

section 3 offence from 5 to 10 years; 
 
d. to criminalise the making available of access data to a computer 

system with the intent to commit offences.  
 
Advantages of using this Bill 
 
31. Although a devolved matter, computer crime is by nature trans-national. For 

this reason, a Law Commission report in 1989 expressed the view that it 
would be desirable that the rules of the criminal law in relation to unauthorised 
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access to computers should be uniform throughout the United Kingdom. That 
remains a desirable objective.  

 
32. The alternative to using this Bill would be to make similar legislative changes 

for Scotland in the Scottish Parliament to fulfil our international obligations. 
However, there would then be one text for the 1990 Act that applied to 
Scotland and another that applied to England, Wales and Northern Ireland. 
This would be less than ideal because of the trans-national nature of the 
problems being addressed.  

 
 
Amendments to the Extradition Act 2003 
 
Clause 39 and Schedule 12: Amendments to the Extradition Act 2003 etc  
 
Policy intent  
 
33. To alter the executive functions of the Scottish Ministers under the Extradition 

Act 2003, in line with amendments being made to the Act to rectify minor 
faults and/or in the light of experience of operating the new legislation.  

 
Background 
 
34. Extradition is reserved and the Extradition Act 2003 applies to the UK as a 

whole. It came into force on 1 January 2004, repealing the previous 
extradition legislation. The 2003 Act set out two completely new legal 
frameworks for extradition, one for countries subject to the European Arrest 
Warrant (Part 1 of the Act) and one for other countries with whom the UK has 
extradition arrangements (Part 2). Part 3 deals with outgoing extradition 
requests from the UK. Since the Act came into force there have been a 
number of court judgements and interpretations of certain provisions of the 
Act (essentially in England and Wales) that have exposed the need for 
amendments. These are to be made in the Police and Justice Bill.  

 
35. Under the Extradition Act certain executive functions in relation to extradition 

have been conferred on the Scottish Ministers. The amendments in the Police 
and Justice Bill are largely of a technical nature and while most do not alter 
the existing powers of Scottish Ministers there are a small number of 
amendments which would, and so would require the consent of the Scottish 
Parliament. These are:-  

 
a. 34.1 amendments to section 70 of the Act to allow Ministers to 

refuse to issue a certificate to initiate extradition proceedings where 
the person whose extradition is requested has been granted leave 
to remain in the UK on humanitarian grounds;  
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b. 34.2 amendments to section 93 of the Act to allow that, where a 
person has consented to his extradition, Ministers need not wait the 
permitted period of 6 weeks (to be amended to 4 weeks) in which 
representations may be made before ordering a person’s 
extradition, and need not consider any representations made after 
the Order is made;  

 
c. 34.3 further amendments to section 93 and the consequential 

insertion of a new section which will introduce restrictions on 
extradition following a request under Part 2 of the 2003 Act where 
the person who is the subject of the request has been transferred to 
the UK from the International Criminal Court to serve a sentence 
imposed by that Court;  

 
d. amendment to section 99 of the Act in order to enable the Scottish 

Ministers to apply to the sheriff of Lothian and Borders instead of 
the High Court for an extension of the 2 month period within which 
they must make a final decision on an extradition request;  

 
e. amendments to section 179 of the Act to modify one of the matters 

Ministers must take into account in dealing with competing 
extradition requests. In the given circumstances, instead of taking 
into account whether the person is alleged to be “unlawfully at large 
after conviction”, Ministers will have to consider simply whether the 
person is alleged “to have been convicted”.  

 
Advantages of using this Bill 
 
36. The Extradition Act is reserved legislation and could not be amended 

separately by the Scottish Parliament. Moreover, if the amendments were not 
applied in respect of functions of the Scottish Ministers, Scotland would not 
benefit from certain desirable refinements to the legislation available in the 
rest of the UK. 

 
 
Commencement and ancillary powers for the Scottish Ministers 
 
37. The Legislative Consent Motion also seeks approval for a number of 

commencement powers and ancillary powers which the Bill will confer on the 
Scottish Ministers. Some of these have been mentioned earlier in this 
memorandum. The commencement powers are in clause 44 and in addition to 
the powers mentioned earlier in relation to the abolition of PITO, the Scottish 
Ministers have the power to commence the relevant provisions that relate to 
the Computer Misuse Act so far as they extend to Scotland (clause 44(4)). 
Scottish Ministers also have power under section 42 to make any 
supplemental, incidental or consequential provision for the purposes of giving 
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effect to the Act if that provision is within devolved competence. Any such 
order would be subject to procedure within the Scottish Parliament by virtue of 
clause 40.  

 
Scottish Executive  
8 February 2006 
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SUBORDINATE LEGISLATION COMMITTEE 
 

8th Meeting, 2006 (Session 2) 
 

Tuesday 7th March, 2006 
 

Executive Responses 
 
 The Charity Test (Specified Bodies) (Scotland) Order 2006, (SSI 
 2006/draft) 

 
The Protection of Charities Assets (Exemption) (Scotland) Order 2006, 
(SSI 2006/draft). 

 
1. In relation to the Charity Test (Specified Bodies) (Scotland) Order 2006 and 
the Protection of Charities Assets (Exemption) (Scotland) Order 2006, the matters 
were debated widely during the passage of the 2005 Act.  Accordingly it was 
considered that further consultation was unnecessary.  
 
2. The power to exempt bodies from section 7 was introduced in response to 
concerns raised by the Communities Committee during the passage of the 2005 Act 
about the possibility that the 5 cultural national collections NDPBs would lose their 
charitable status under the terms of the Act. When the amendment was proposed by 
the Executive it was made clear that the intention was only to exempt the 5 bodies 
now included in the Charity Test (Specified Bodies) (Scotland) Order. At the time all 
the relevant NDPBs were consulted and other stakeholders were aware of the 
proposed exemption. Following concerns raised about the threat to the charitable 
status of further education colleges we considered the Ministerial power of direction 
over these bodies as well as the option of including them in the section 7 exemption 
order. After due consideration it was decided that they should not be included in the 
exemption order but that to allow them to retain charitable status the power of 
direction should be removed. 
 
3. The power to exempt bodies from section 19 was also amended during the 
passage of the 2005 Act, when it was publicly debated and agreed by the 
Communities Committee. The Executive amendment was proposed because it was 
felt inappropriate that public funds invested by Ministers in the bodies now contained 
in the Order should be made liable to transfer to other charitable bodies against the 
wishes of Ministers. The Protection of Charities Assets (Exemption) (Scotland) Order 
comprises the bodies that fall within this category.  
 
4. I hope this provides the Committee with reassurance about the involvement of 
the main organisations in the steps which have led to the laying of these Orders. 
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 The Further and Higher Education (Scotland) Act 1992 Modification 
 Order 2006, (SSI 2006/draft) 
 
On 28 February 2006 the Committee asked the Executive – 
 

(a) when it is intended that section 7 of  the Charities and Trustee 
Investment (Scotland) Act 2005 will be commenced in full; and  
 
(b) why it did not consult more widely in relation to these Orders. 

 
The Scottish Executive responds as follows: 
 
5. The Executive thanks the Committee for these comments on the Orders. 
 
6. Section 7 of the Charities and Trustee Investment (Scotland) Act 2005 (“the 
2005 Act”) is due to come into force on 24th April 2006. 
 
7. As the Committee correctly states, the Executive is not obliged by statute to 
consult.  In relation to the Further and Higher Education (Scotland) Act 1992 
Modification Order 2006, the Executive has nevertheless taken care to ensure that 
this issue was considered prominently prior to the laying of the Order by the current 
Review of Scotland’s Colleges which has been taking place since June 2005, whose 
participants comprise all the main organisations with an interest in the further 
education sector.   These include the Association of Scottish Colleges; the STUC; 
NUS Scotland; Universities Scotland and the Scottish Further and Higher Education 
Funding Council.  All the main interests in the sector have therefore had a key role in 
framing the recommendations to Ministers which led to the Order being laid.  Outwith 
this formal discussion process, there was significant informal dialogue with all our 
key stakeholders in the period up to the laying of the Order and since that date. 
 
8. Beyond that involvement, it was necessary to undertake further, specific 
consultation with the Scottish Further and Higher Education Funding Council, as the 
body responsible for ensuring the sound financial management of the sector.  
Ministers required to be assured that sufficient alternative powers and levers existed 
to deal effectively with a situation where mis-management might occur in a college 
and action required to be taken.  
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