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7th Meeting, 2006 (Session 2) 
 

Tuesday 28th February, 2006 
 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Declaration of interests: Members who have yet to declare any relevant 

interests will be invited to do so. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Bankruptcy and Diligence (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Risk Assessment and Minimisation (Accreditation Scheme) 
(Scotland) Order 2006, (SSI 2006/draft) 
 
the Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) 
Regulations 2006, (SSI 2006/45) 

the TSE (Scotland) Amendment Regulations 2006, (SSI 2006/46) 

the Management of Offenders etc. (Scotland) Act 2005 
(Commencement No.1) Order 2006, (SSI 2006/48). 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Advice and Assistance (Financial Conditions) (Scotland) 
Regulations 2006, (SSI 2006/draft) 

the Charity Test (Specified Bodies) (Scotland) Order 2006, 
(SSI 2006/draft) 



 

the Civil Legal Aid (Financial Conditions) (Scotland) Regulations 2006, 
(SSI 2006/draft) 

the Community Justice Authorities (Establishment, Constitution and 
Proceedings) (Scotland) Order 2006, (SSI 2006/draft) 

the Further and Higher Education (Scotland) Act 1992 Modification 
Order 2006, (SSI 2006/draft) 

the Non-Domestic Rating (Electronic Communications) (Scotland) 
Order 2006, (SSI 2006/draft) 

the Protection of Charities Assets (Exemption) (Scotland) Order 2006, 
(SSI 2006/draft) 

the Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) 
(Amendment) (Scotland) Order 2006, (SSI 2006/draft) 

the Scotland Act 1998 (Transfer of Functions to Scottish Ministers) 
(No.2) Order 2006, (SI 2006/draft) 

the Valuation and Rating (Exempted Classes) (Scotland) Order 2006, 
(SSI 2006/draft) 

the Water Environment (Consequential and Savings Provisions) 
(Scotland) Order 2006, (SSI 2006/draft). 

5. Instruments subject to annulment: The Committee will consider the following— 

the Advice and Assistance (Scotland) Amendment Regulations 2006, 
(SSI 2006/60) 

the Civil Legal Aid (Scotland) Amendment Regulations 2006, 
(SSI 2006/61) 

the Management of Offenders etc. (Scotland) Act 2005 (Designation of 
Partner Bodies) Order 2006, (SSI 2006/63) 

the Housing Revenue Account General Fund Contribution Limits 
(Scotland) Order 2006, (SSI 2006/64) 

the Council Tax (Electronic Communications) (Scotland) Order 2006, 
(SSI 2006/67) 

the Seeds (Fees) (Scotland) Amendment Regulations 2006, 
(SSI 2006/70) 

the Water Services Charges (Billing and Collection) (Scotland) Order 
2006, (SSI 2006/71) 

the Water and Sewerage Charges (Exemption and Reduction) 
(Scotland) Regulations 2006, (SSI 2006/72). 



 

6. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No.17) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/66) 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No.6) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/69). 

 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 
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SL/S2/06/07/2 

SUBORDINATE LEGISLATION COMMITTEE 
 

7th Meeting, 2006 (Session 2) 
 

Tuesday 28th February, 2006 
 

Executive Response 
 

Bankruptcy and Diligence (Scotland) Bill at Stage 1 
 

1. We refer to the letter of the Subordinate Legislation Committee of 21 February 
2006 to Catherine Hodgson following their consideration of Part 1 of the above Bill, 
seeking explanation of matters raised in the letter. 
 
General Points/Inter-locking and complex nature of insolvency law and 
diligence/Henry VIII Powers 
 
2. Before dealing with the Committee’s points in detail, we would like to make 
one or two general points which will we hope help the Committee generally in its 
consideration of this Bill. 
 
Inter-locking and complex nature of insolvency law and diligence 
 
3. The first point we would like to make is that a whole range of often interlocking 
legal effects  are triggered by a bankruptcy or other insolvency regime like a 
protected trust deed or Debt Arrangement Scheme.  Bankruptcy has traditionally 
been largely set out in primary legislation but the other two regimes are largely set 
out in secondary legislation, although in what they do they are broadly analogous to 
a bankruptcy. 
 
4. Parliament is now being asked to agree to a framework arrangement for a 
new system of debt management and debt relief, which the Executive believes is in 
the public interest.  However, we believe it would be unrealistic and imprudent to 
think that all the detail of such arrangements and schemes should be set out in detail 
in primary legislation.  Rather it should be the framework arrangement that should be 
set out in primary legislation with details dealt with in secondary legislation – and 
where the detail merits it, the secondary legislation instrument should be subject to 
affirmative procedure. 
 
5. There are two key reasons which we would put forward as justifications for 
this approach in relation to this Bill, which we accept might not apply in respect to 
other bills which the committee might have to scrutinise.   The first is that the range 
and complexity of the material covered by this bill is of a different order to that in 
other Bills, and that if all the detail were to be put in the Bill, it would mean that an 
already intimidating document would have to be expanded by a very considerable 
factor. 
 
6. The second key factor and justification is that this Bill is meant to set out the 
framework arrangement for many years.  Therefore we think it is desirable that the 
Executive does not have to come back with primary legislation when an aspect of 



detail has to be changed either because of changing outside circumstances or 
because at the date of the passing of the Bill the behavioural changes caused by 
certain provisions could not be predicted with certainty. 
 
Affirmative and Negative Procedure 
 
7. Given that we think much of the detail of the arrangements should best be set 
out in secondary legislation, the approach followed has been to curtail the enabling 
power as narrowly as possible and to have an affirmative procedure where it is 
thought that a significant question of policy is raised and Parliament should be 
entitled to vote on the issue, bearing in mind that if the instrument is rejected, the 
status quo in the original primary legislation as voted by Parliament remains 
unamended. 
 
Henry VIII Powers 
 
8. With the above considerations in mind, we are puzzled by the Committee’s 
use of the term Henry VIII power.  We think this is misleading.  Such powers are 
often opposed by politicians on principle as they are seen as removing from 
Parliament its chance to scrutinise and vote on changes to the law which should be 
in primary legislation.  We do not want to presume on the Committee but we have 
added as an Appendix to this letter some thoughts on what we think are properly 
described as Henry VIII Clauses and hope this is helpful. 
 
Section 1 
 
9. The power here is one to substitute, for the period of 1 year, a different period.  
It is difficult to argue that this is a Henry VIII power. It has one purpose and one 
purpose only – changing the disqualification period for sequestration.  It is actually a 
pretty narrow power. And its use does not actually result in amendment of section 54 
of the 1985 Act. The correct use of this power would be to have a provision in 
regulations stating “For the purposes of section 54(1) of the 1985 Act, the period 
prescribed is [x] years.” 
 
10. In a sense, this power is little different to a power to prescribe a fee or a form 
or a time limit, although we accept that the period for which a person is sequestrated 
is more important than, say, the level of a fee. But, to reflect that, the regulations 
here are subject to affirmative procedure. If the Parliament does not like the 
proposed period it can reject it. 
 
11. It is we feel a little difficult to ascertain quite what the SLC’s concerns are 
here. It may be that they want there to be express limits on what periods can be 
prescribed (“no less than 6 months and no greater than 2 years”?). The policy 
background is that it is difficult to predict with certainty whether the reduction of the 
bankruptcy period from 3 years to one year is exactly the right level of reduction.   
England and Wales are still evaluating the merits of their parallel reduction effected 
in 2002 and Scottish Ministers might subsequently in the light of experience be 
minded to raise the period again perhaps to two years (but would want to be obliged 
to bring the matter to a vote of the Parliament before effecting the change). 
 



 
Section 5 
 
12. Again, while this power would clearly allow Ministers to amend primary 
legislation, the reasons why they would do so, the circumstances within which they 
would do so and the changes that they would make are pretty fully set out (or as fully 
set as they can be in a provision conferring a power such as this).  And, again, 
anything Ministers want to do here is subject to the approval of the Parliament 
through the use of affirmative procedure. 
 
13. The provisions largely mirror equivalent provisions in the Enterprise Act 2002 
and are there for similar reasons. 
 
14. The aim is to have a degree of cross-border consistency regarding the effects 
of Scottish Bankruptcy Restrictions Orders and Undertakings and ones made under 
the 2002 Act applying to England and Wales.  
 
15. This power is intended to be used to consolidate existing disqualification 
provisions, which are spread out across a whole range of primary and secondary 
enactments.   
 
16. For example: 
 

• Bankrupts are disqualified from acting in the promotion etc. of a limited 
company 

• From engaging in business under another name 
• From being a MP or MSP 
• From being a local authority member 
• From being a member of a Housing Association Board. 

 
17. There are many other examples.  The Committee may want to look at the UK 
Insolvency Service technical manual at: 
 
http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-
36/Chapter25/part4/part_4.htm
 
18. The manual has only partial application to Scotland, but does help to illustrate 
the extent to which the system needs to be fine tuned.  Our view is that this is exactly 
the kind of thing that should be delegated to subordinate legislation, particularly 
where (as here) we are proposing to use affirmative procedure to provide a high 
level of Parliamentary scrutiny. 
 
19. The Committee will also note that the power does not extend to making new 
disqualifications.  The power to remove or amend disqualifications is appropriate for 
two reasons: 
 

• Our policy is to encourage early re-start, and we want to be able to remove 
outdated unnecessary disqualifications that may be lurking in the statutory 
undergrowth; and 

http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-36/Chapter25/part4/part_4.htm
http://www.insolvency.gov.uk/freedomofinformation/technical/techmanvol1/Ch25-36/Chapter25/part4/part_4.htm


• Most existing disqualifications assume a fixed discharge period (currently 3 
years), but we are moving to a flexible system of 1 to 15 year restrictions.  For 
example, it may be disproportionate to bar someone from holding office as a 
council member for 15 years no matter how ‘culpable’ they were at the time 
they were made bankrupt. 

 
Section 14 
 
20. It is not clear from the letter but we assume the Committee are concerned 
about subsection (3)(b) – new section 5(4C).  This is purely procedural and, if it was 
a court process rather than an administrative process, would not attract any special 
attention.  Indeed, if this was a court process, equivalent provision would be made by 
court rules which are not subject to any parliamentary procedure (see for example 
the current rules relating to petitions for sequestration).  We do not think there is any 
need for a change from negative to affirmative procedure. 
 
21. We are puzzled by the reference to new section 8A(3) which is not a power.  It 
provides for the effect the making of a debtor application has on any relevant 
limitation period.   
 
22. The provision about time limits for applications by limited partnerships simply 
mirrors existing provision in section 8(1) and (2) in relation to petitions for 
sequestration. 
 
Section 17 
 
23. This, again, is not a Henry VIII power as it is quite clear what can or cannot be 
done under it. 
  
24. The reason we have both section 39A(4) and (8) is one of policy.  
 
25. The basic position is that section 39A replicates section 283A of the 
Insolvency Act 1986 (inserted by section 261 of the Enterprise Act 2002).  Our 
powers are marginally wider than the powers in section 283A because it has nothing 
equivalent to subsection (4).  That subsection is there to provide flexibility to cope 
with developments in property law.  
 
26. In general our policy has not been to force the trustee to do anything overt 
such as registering a notice (as the Law Society has suggested should be the case 
in order to ensure that the registers reflect the title position), because we think this 
would make it more difficult and costly to return the property to the debtor. 
 
27. The other powers (subsections (7) and (8)) match the equivalent provisions in 
the Enterprise Act.  In our opinion, subsection (8) is useful if it emerges that there are 
cases where it is clearly onerous to continue to hold onto the home for up to 3 years 
(e.g. there are other assets which will mostly satisfy the creditors’ claims and the 
debtor enters into a substantial income payment agreement under section 32). 
 
28. Similarly there may be circumstances where a longer period ought always to 
be provided for (e.g. it has taken a long time for the trustee to gather the inventory of 



assets so he has little time to deal with the property and the debtor has suitable 
alternative accommodation).  
Section 18 
 
29. The power here already exists in paragraph 5 of schedule 5 to the 1985 Act to 
cover most of this.  Parliament at Westminster accepted that much of the law on 
protected trust deeds as an administrative alternative to sequestration was usefully 
left to subordinate legislation.  We are here shifting more of the schedule into 
subordinate legislation and need to amend the power to cover some of the things 
which are currently set out expressly and some of the other things that will be 
needed as a consequence of the policy on DAS. 
 
Section 19 
 
30. There is here a power to amend paragraphs 4 to 8 of schedule 4 to the 1985 
Act but this is to allow these provisions to match up with the rules relating to 
protected deeds.  It is important that the composition procedure (effectively a post-
sequestration offer to settle with creditors) is similar to the procedure for achieving 
protected status with a trust deed.  The administrative procedure for obtaining 
sufficient approval for a protected trust deed and the level of approval required to 
achieve protected status will be set out in (and be amendable by) regulations.  It is 
therefore appropriate for the same steps in the composition procedure to be similarly 
amendable. 
 
Section 22 
 
31. The power here is already in the 1985 Act.  We are simply amending the £100 
figure to £500 (as a one off credit facility) or £1000 (where the combined total of such 
facilities amounts to this).  For reasons of drafting, the power is taken out of section 
67 but then put back in.  There is nothing to restrict the existing power to “inflation” 
increases and so there is nothing in the repeated version.  In any event, as for 
section 1 of the Bill, the correct use of this power would be to specify in the 
regulations what the prescribed sum is and not to amend the actual terms of section 
67.  This is a common type of provision appearing throughout the statute book. 
 
32. In fact we are not sure what the Committee is concerned about here. Is it 
suggested that the power be limited to increases (and decreases?) to reflect 
movement in the retail prices index.  This would be an unusual provision.  It would 
also ignore the fact that changes in RPI are not necessarily the only factors which 
impact of what level of credit should trigger the notice provision here, failure to 
comply with which is the offence.  
 
Section 23 – Creditor to provide debt advice and information package 
 
33. The short answer to the Committee’s question is that there is no optimum 
period that suits all parties. The drafting mirrors that in the Debt Arrangement and 
Attachment Act 2002, and evaluation of that reform supports not prescribing a 
specific period by which the DAIP must be served. 
 



34. In most cases creditors arrange for sheriff officers to provide a copy of the 
DAIP when they are calling for other purposes, such as serving a charge prior to 
attachment.  Personal service of this kind is considered effective, as the debtor is 
much more likely to take notice of the information in the DAIP.   
 
Yours sincerely, 
 
 
 
Andy Crawley 
 
JD: CJID 2 
 
23 February 2006 



Appendix 
 

“Henry VIII Powers” 
 

1. A Henry VIII power is defined by Craies on Legislation, (8th ed.) at page 15, 
para. 1.2.9, as “a delegated power under which subordinate legislation is enabled to 
amend primary legislation”.  This is actually too broad a definition and would catch 
any and every power in statute to amend primary legislation by subordinate 
legislation.   
 
2. A true Henry VIII power is, as Criaes goes on to explain, one which essentially 
gives Ministers carte blanche.  As an example of such a power, Craies gives section 
157 of the Nationality, Immigration and Asylum Act 2002.  Section 157 reads: 
 
157 Consequential and incidental provision 
 
 (1) The Secretary of State may by order make consequential or incidental 
  provision in connection with a provision of this Act. 
 
 (2) An order under this section may, in particular— 
 
  (a) amend an enactment; 
  (b) modify the effect of an enactment. 
 
 (3) An order under this section must be made by statutory instrument. 
 
 (4) An order under this section which amends an enactment shall not be 
  made  unless a draft has been laid before and approved by resolution 
  of each House of Parliament. 
 
 (5) Any other order under this section shall be subject to annulment 
    pursuant to a resolution of either House of Parliament. 
 
3. Other obvious examples of Henry VIII powers are section 2(2) of the 
European Communities Act 1972 and section 1 of the Deregulation and Contracting 
Out Act 1994. 
 
4. The quite justified dislike by parliamentarians of such powers is due to their 
apparently unlimited nature.  By agreeing to them, Parliament is being asked to give 
the government a wide power which contains little clue as to what might be done 
under it.  But even such powers are subject to unwritten limits.  So, for instance, 
there are “constitutional” enactments which cannot be amended by such a power 
without express power allowing it to do so (see Thoburn v. Sunderland City Council 
[2003] QB 151: examples of such Acts are Magna Carta, the Bill of Rights and the 
Claim of Right, the European Communities Act, the Human Rights Act, the Scotland 
Act etc.). 
 
5. In addition, using such a power to remove, by subordinate legislation, a 
defence from primary statute is regarded as going too far. 
 



6. Against this background, we are not sure that any of the powers mentioned so 
far by the Committee are actually true Henry VIII powers at all. 
 
7. Indeed, we would respectfully argue against the use of the expression “Henry 
VIII power” at all.  It is really a piece of Westminster jargon and is perhaps unhelpful 
in that it may obscure some other concern that may exist about the nature of a 
power. 



SL/S2/06/07/3 

SUBORDINATE LEGISLATION COMMITTEE 
 

7th Meeting, 2006 (Session 2) 
 

Tuesday 28th February, 2006 
 

Executive Responses 
 
 
 The Risk Assessment And Minimisation (Accreditation Scheme) 
 (Scotland) Order 2006 (SSI 2006/draft) 
 
On 21 February 2006 the Committee asked for an explanation of the following 
matter:- 
 
 1. The Committee notes that articles 5(6) and 7(10) of the draft Order require 
 either the Authority or an accreditation committee to notify decisions to the 
 applicant within a prescribed time limit.  In contrast to articles 5(2), 7(3) and 
 16(4), articles 5(6) and 7(10) do not impose an express obligation on the 
 Authority or committee to give reasons for the decisions in question.  The 
 Committee therefore asks whether the Order ought not to be consistent in this 
 respect and, while acknowledging that express provision is not perhaps 
 strictly necessary, believes it would be more helpful to the reader. 
 
The Scottish Executive responds as follows:- 
 
1. The Committee correctly notes that certain of the decisions mentioned in the 
draft Order carry an express requirement to specify reasons.  (Article 15(3) can be 
added to this list.)  No such express requirement is made in the two instances 
identified by the committee.  Certain other decision making powers are also not 
accompanied by an express requirement to state reasons: for example, the power of 
suspension under article 8 or that of imposing a period of disqualification under 
article 7(9).   
 
2. However, the Executive is of the view that, as a matter of good administrative 
practice, the decision making powers provided for the Authority and its committees 
ought in every case to be exercised in such a way that it is clear, amongst other 
things, what reasons have been relied upon in coming to the particular conclusion.  
To this extent, the “decision” should have as an integral part of it the reasons which 
gave rise to the conclusion at the heart of the decision.   
 
3. Draft guidance currently being considered by the Authority will make this clear.   
 
4. It may be that a reader may consider that consistency would be greater if 
there were a general provision to give reasons for every decision, or if this were 
stated at each relevant point throughout the Order.  However, the Executive 
considers that this would render the Order unduly cumbersome and, for the reason 
given in the paragraph above, the Executive does not consider that it is necessary to 
do so. 



 The Foot-and-Mouth Disease (Slaughter and Vaccination)(Scotland) 
 Regulations 2006 (SSI 2006/45) 
  
On 21 February 2006, the Subordinate Legislation Committee, having considered 
the above instrument, sought an explanation of the following matters:-  
   

1. confirmation that in regulation 7(b) “the 1978 Order” which is not 
defined is intended to refer to the Order cited in subparagraph (a);   

 
2. clarification of the purpose of regulations 8(2)(a) and 9(1)(a)(i), 
particularly  where they state “in exercise of their powers under Schedule 3, 
paragraph 3(1) of the Act”; 

 
3.  clarification as to why regulation 9, which imposes a duty on Ministers 
to slaughter animals in certain circumstances, should be subject to regulation 
8, which confers power on Ministers to slaughter animals to implement a 
preventive eradication programme; 

 
4. an explanation as to why the definition of “separate production units” 
contained in article 12(1) of the Order is applied as that definition does not 
apply to infected premises and it is not clear how sub-paragraph (d) of that 
article will apply in context.  

  
The Scottish Executive responds as follows:-  
  
 The Executive welcomes the opportunity to provide clarification in relation to the 
matters raised in the Committee’s letter. 
 
First question 
 
1. The Executive confirms that in regulation 7(b) “the 1978 Order” which is not 
defined refers to the Order cited in subparagraph (a). 
 
Second question 
 
2. Regulations 8(2)(a) and  9(1)(a)(i) make provision as to slaughter of animals as 
part of a programme of preventive eradication, and in response to confirmed cases, 
respectively. The Animal Health Act 1981, Schedule 3, paragraph 3(1) gives the 
Scottish Ministers power to slaughter certain animals in certain circumstances.  
 
3. Whilst it is recognised that a different approach could have been followed, it was 
intended not to duplicate the powers in Schedule 3, paragraph 3(1) in the 
Regulations. Instead, the Regulations provide a sign-post to the existing powers of 
slaughter contained in Schedule 3, paragraph 3(1) of the 1981 Act. In addition, 
regulation 8(2)(b) and (c) provide power to slaughter those other animals for which a 
power of slaughter is needed but not provided by Schedule 3, paragraph 3(1); and 
regulation 9(1)(a) imposes a duty to slaughter both animals which can be 
slaughtered under Schedule 3, paragraph 3(1) and those other animals for which a 
duty to slaughter is needed. 
 



Third question 
 
4. Regulation 9 (duty to slaughter animals in certain circumstances) should be 
expressed as being subject to regulation 10 (exemption from slaughter) – it appears 
that an error has crept in during the drafting process. The Executive is grateful to the 
Committee for drawing this matter to its attention. It is not considered that the error 
will lead to any practical difficulties in interpretation in the meantime, and the 
Executive will bring forward an amendment at the next convenient opportunity. 
 
Fourth question 
 
5.  Regulation 10 provides for exemption from slaughter under regulation 9, and 
under regulation 8 insofar as animals on the separate production units will not come 
into the categories listed in regulation 8(2)(a), (b) and (c).  
 
6. The definition in Article 12 (1) of the Order seeks to address the situation where a 
premises (typically owned or managed by one individual, recorded at one address) is 
physically made up of one or more operational units (farms), as defined in Article 12 
(1)(a)-(d). These units may be so effectively separated (geographically and/or by 
management practices) that, in disease control terms, it is safe to regard them as 
separate premises.  The premises can then be said to consist of one or more units 
where disease is actually present, and one or more “free” units where the disease is 
not present and unlikely to be transmitted. The determination of “free” units would be 
made on advice from the Chief Veterinary Officer (Scotland). Slaughter must take 
place on the units where the disease is present but the free units are eligible for 
exemption from slaughter.   
 
7. In the context of a disease outbreak these separate production units will be 
subject to significant veterinary investigation and consideration before the Chief 
Veterinary Officer (Scotland) is satisfied that it is safe to allow the exemption.  It is 
therefore considered that in practice no confusion will arise in the operation of this 
article. 



 The TSE (Scotland) Amendment Regulations 2006, (SSI 2006/46) 
  
On 21 February 2006, the Subordinate Legislation Committee, having considered 
the above instrument sought further information on the following matters:-  
   

1. Firstly, the Committee noted that this instrument is the 6th substantive 
amendment to the 2002 Regulations, but the Executive has decided not to 
consolidate the Regulations.  The Committee therefore asks whether the 
Executive has any plans to consolidate the 2002 Regulations (as has been 
done in England and Wales).   
 
2. The Committee noted that at regulation 5(3), inserting a new paragraph 
7 into Schedule 6A to the 2002 Regulations, the words “proceed with a notice” 
are used.  The Committee was unclear as to whether it is the service of the 
notice to which reference is intended or action under the notice (that is 
slaughter or killing animals), and asked the Executive to clarify.    
 
3. The Committee noted that, unlike the English Regulations, paragraph 
(c) of regulation 5(3) does not allow for the possibility of the withdrawal of an 
application for review and asked the Executive for an explanation.   
 
4. The Committee noted that regulation 5(7) substitutes a new Part IV in 
Schedule 6A.  In paragraphs (2) and (3) of the Notes it was not clear to the 
Committee what purpose is served by sub-paragraphs (b) standing the 
provisions of sub-paragraph (c) of each paragraph.  Both sub-paragraph (b) 
and sub-paragraph (c) seemed to do the same thing but in different words.  
The Committee therefore asked the Executive for an explanation. 
 

The Scottish Executive responds as follows:-  
  
1. The Executive welcomes the opportunity to provide an explanation of the 
matters raised in the Committee’s letter. 
 
The first question 
 
2. The provisions of the TSE (Scotland) Regulations 2002 cover areas which are 
within the remit of both SEERAD and the Food Standards Agency.  Consolidation of 
the 2002 Regulations was considered earlier this year.  When considering 
consolidation, the need to change the provisions regarding compensation in scrapie 
cases was taken into account, as was the fact that the Regulations had  been 
amended on a number of occasions.  Whilst, in light of the need to prioritise other 
legislative commitments, it has not been possible to match the timetable for 
consolidation set in England and Wales, it is intended that a consolidation exercise 
will be undertaken in the course of 2006.   
 
The second question 
 
3. The phrase “proceed with a notice” in the new regulation 7 is intended to refer 
to proceeding with the action proposed in the notice.  The Executive thanks the 



Committee for pointing out this possible ambiguity, which will be clarified in the next 
set of TSE Regulations.   
 
The third question 
 
4. The Executive considers that “does not intend to proceed with a review” in 
sub-paragraph (a) of the new regulation 7 covers the withdrawal of a request for 
review as well as a stated intention not to proceed with a review.  This is because a 
person who has initiated the review process, but subsequently withdraws from the 
process, does not intend to proceed with a review. 
 
The fourth question 
 
5. Sub-paragraphs (2)(b) and (3)(b) give a right to obtain a valuation because 
they provide that a valuation may be obtained by the owner of an animal, if that 
person believes the fixed rate of compensation to be unreasonable, or the Scottish 
Ministers, if they believe it to be excessive.  Sub-paragraphs (2)(c) and (3)(c) 
allocate responsibility for meeting the costs of valuation.  Obtaining a valuation gives 
rise to 2 separate fees; one payable to the President of the Institute of Auctioneers 
and Appraisers in Scotland for nominating a valuer and one payable to the valuer for 
the valuation itself.  Sub-paragraphs (2)(c) and (3)(c) make it clear that the person 
obtaining the valuation shall be responsible for meeting both fees.  The Executive 
notes that there is an element of duplication and that the reference to expense in 
sub-paragraphs (2)(b) and (3)(b) is unnecessary.     



 The Management of Offenders Etc (Scotland) Act 2005 (Commencement 
 No. 1) Order 2006 (SSI 2006/48) 
 
On 21 February 2006 the Committee asked for an explanation of the following 
matter:- 
 
 1. The Executive is asked to explain why the Order does not (partially) 
 commence section 15(5) of the 2005 Act in so far as it inserts subsection (4) 
 of section 3AA into the 1993 Act. The Committee asks this given the 
 relevance of that subsection to the power to prescribe conditions conferred by 
 section 12AA commenced by the Order by virtue of the partial 
 commencement of section 15(10) of the 2005 Act. 
 
The Scottish Executive responds as follows:- 
 
5. As the Committee will be aware section 15(5) of the 2005 Act introduces a 
new section, 3AA, which is to be inserted into the 1993 Act and which will confer a 
power on the Scottish Ministers to release certain prisoners on licence once they 
have served not less than the period of their sentence specified in section 3AA(2). 
 
6. The Management of Offenders etc. (Scotland) Act 2005 (Commencement No. 
1) Order 2006 does not commence the provisions of section 15(5) and does not 
therefore insert this new section into the 1993 Act.  In the Executive’s view therefore 
it is not necessary to commence the provisions of section 3AA(4) which specify 
considerations that the Scottish Ministers must have regard to when exercising the 
power to release prisoners on licence.  In the Executive’s view the need to 
commence section 3AA(4) will arise when Scottish Ministers have the power to 
release the prisoners on licence under section 3AA(1). 
 
7. Section 15(10) of the Act introduces a new section 12AA which will be 
inserted into the 1993 Act and which makes provision for conditions that must be 
imposed on any prisoner released on licence under section 3AA.  In terms of section 
12AA(1) the prisoner must be released subject to “the standard conditions” which 
are, by virtue of section 12AA(3), conditions prescribed by Order made by the 
Scottish Ministers.  It is considered appropriate that the Scottish Ministers should 
prescribe the “standard conditions” in advance of the power to release prisoners on 
licence being commenced so that it will be generally known what these standard 
conditions are.  It is for that reason that it was considered necessary to commence 
the provisions of section 15(10) in advance of the new power conferred by section 
3AA(1) being commenced, but only for the purpose of enabling Ministers to prescribe 
conditions as “standard conditions”. 
 
8. The Executive would not agree that it is necessary to commence any of the 
provisions introduced by section 15(5) in advance of the power being conferred on 
the Scottish Ministers to release the relevant prisoners on licence in terms of new 
section 3AA(1) of the 1993 Act. 
 
The Executive does accept however that it would have been possible to commence 
the provisions of section 3AA(4) to ensure that in prescribing the standard conditions 
Scottish Ministers have regard to the considerations specified in section 3AA(4).  



However the Executive does not consider that it is necessary to do so and Scottish 
Ministers can have regard to these considerations in advance of section 3AA(4) 
being commenced. 
 
 
 
 


	SL_S2_06_07_A - Agenda(REV).doc
	SL_S2_06_07_2 - Bill response.doc
	8. With the above considerations in mind, we are puzzled by the Committee’s use of the term Henry VIII power.  We think this is misleading.  Such powers are often opposed by politicians on principle as they are seen as removing from Parliament its chance to scrutinise and vote on changes to the law which should be in primary legislation.  We do not want to presume on the Committee but we have added as an Appendix to this letter some thoughts on what we think are properly described as Henry VIII Clauses and hope this is helpful. 
	9. The power here is one to substitute, for the period of 1 year, a different period.  It is difficult to argue that this is a Henry VIII power. It has one purpose and one purpose only – changing the disqualification period for sequestration.  It is actually a pretty narrow power. And its use does not actually result in amendment of section 54 of the 1985 Act. The correct use of this power would be to have a provision in regulations stating “For the purposes of section 54(1) of the 1985 Act, the period prescribed is [x] years.” 
	 
	10. In a sense, this power is little different to a power to prescribe a fee or a form or a time limit, although we accept that the period for which a person is sequestrated is more important than, say, the level of a fee. But, to reflect that, the regulations here are subject to affirmative procedure. If the Parliament does not like the proposed period it can reject it. 
	11. It is we feel a little difficult to ascertain quite what the SLC’s concerns are here. It may be that they want there to be express limits on what periods can be prescribed (“no less than 6 months and no greater than 2 years”?). The policy background is that it is difficult to predict with certainty whether the reduction of the bankruptcy period from 3 years to one year is exactly the right level of reduction.   England and Wales are still evaluating the merits of their parallel reduction effected in 2002 and Scottish Ministers might subsequently in the light of experience be minded to raise the period again perhaps to two years (but would want to be obliged to bring the matter to a vote of the Parliament before effecting the change). 
	12. Again, while this power would clearly allow Ministers to amend primary legislation, the reasons why they would do so, the circumstances within which they would do so and the changes that they would make are pretty fully set out (or as fully set as they can be in a provision conferring a power such as this).  And, again, anything Ministers want to do here is subject to the approval of the Parliament through the use of affirmative procedure. 
	13. The provisions largely mirror equivalent provisions in the Enterprise Act 2002 and are there for similar reasons. 
	 
	14. The aim is to have a degree of cross-border consistency regarding the effects of Scottish Bankruptcy Restrictions Orders and Undertakings and ones made under the 2002 Act applying to England and Wales.  
	20. It is not clear from the letter but we assume the Committee are concerned about subsection (3)(b) – new section 5(4C).  This is purely procedural and, if it was a court process rather than an administrative process, would not attract any special attention.  Indeed, if this was a court process, equivalent provision would be made by court rules which are not subject to any parliamentary procedure (see for example the current rules relating to petitions for sequestration).  We do not think there is any need for a change from negative to affirmative procedure. 
	21. We are puzzled by the reference to new section 8A(3) which is not a power.  It provides for the effect the making of a debtor application has on any relevant limitation period.   
	22. The provision about time limits for applications by limited partnerships simply mirrors existing provision in section 8(1) and (2) in relation to petitions for sequestration. 
	23. This, again, is not a Henry VIII power as it is quite clear what can or cannot be done under it. 
	  
	24. The reason we have both section 39A(4) and (8) is one of policy.  
	 
	25. The basic position is that section 39A replicates section 283A of the Insolvency Act 1986 (inserted by section 261 of the Enterprise Act 2002).  Our powers are marginally wider than the powers in section 283A because it has nothing equivalent to subsection (4).  That subsection is there to provide flexibility to cope with developments in property law.  
	 
	27. The other powers (subsections (7) and (8)) match the equivalent provisions in the Enterprise Act.  In our opinion, subsection (8) is useful if it emerges that there are cases where it is clearly onerous to continue to hold onto the home for up to 3 years (e.g. there are other assets which will mostly satisfy the creditors’ claims and the debtor enters into a substantial income payment agreement under section 32). 
	 
	28. Similarly there may be circumstances where a longer period ought always to be provided for (e.g. it has taken a long time for the trustee to gather the inventory of assets so he has little time to deal with the property and the debtor has suitable alternative accommodation).  
	29. The power here already exists in paragraph 5 of schedule 5 to the 1985 Act to cover most of this.  Parliament at Westminster accepted that much of the law on protected trust deeds as an administrative alternative to sequestration was usefully left to subordinate legislation.  We are here shifting more of the schedule into subordinate legislation and need to amend the power to cover some of the things which are currently set out expressly and some of the other things that will be needed as a consequence of the policy on DAS. 
	 
	30. There is here a power to amend paragraphs 4 to 8 of schedule 4 to the 1985 Act but this is to allow these provisions to match up with the rules relating to protected deeds.  It is important that the composition procedure (effectively a post-sequestration offer to settle with creditors) is similar to the procedure for achieving protected status with a trust deed.  The administrative procedure for obtaining sufficient approval for a protected trust deed and the level of approval required to achieve protected status will be set out in (and be amendable by) regulations.  It is therefore appropriate for the same steps in the composition procedure to be similarly amendable. 
	31. The power here is already in the 1985 Act.  We are simply amending the £100 figure to £500 (as a one off credit facility) or £1000 (where the combined total of such facilities amounts to this).  For reasons of drafting, the power is taken out of section 67 but then put back in.  There is nothing to restrict the existing power to “inflation” increases and so there is nothing in the repeated version.  In any event, as for section 1 of the Bill, the correct use of this power would be to specify in the regulations what the prescribed sum is and not to amend the actual terms of section 67.  This is a common type of provision appearing throughout the statute book. 
	32. In fact we are not sure what the Committee is concerned about here. Is it suggested that the power be limited to increases (and decreases?) to reflect movement in the retail prices index.  This would be an unusual provision.  It would also ignore the fact that changes in RPI are not necessarily the only factors which impact of what level of credit should trigger the notice provision here, failure to comply with which is the offence.  
	1. A Henry VIII power is defined by Craies on Legislation, (8th ed.) at page 15, para. 1.2.9, as “a delegated power under which subordinate legislation is enabled to amend primary legislation”.  This is actually too broad a definition and would catch any and every power in statute to amend primary legislation by subordinate legislation.   
	2. A true Henry VIII power is, as Criaes goes on to explain, one which essentially gives Ministers carte blanche.  As an example of such a power, Craies gives section 157 of the Nationality, Immigration and Asylum Act 2002.  Section 157 reads: 
	3. Other obvious examples of Henry VIII powers are section 2(2) of the European Communities Act 1972 and section 1 of the Deregulation and Contracting Out Act 1994. 
	4. The quite justified dislike by parliamentarians of such powers is due to their apparently unlimited nature.  By agreeing to them, Parliament is being asked to give the government a wide power which contains little clue as to what might be done under it.  But even such powers are subject to unwritten limits.  So, for instance, there are “constitutional” enactments which cannot be amended by such a power without express power allowing it to do so (see Thoburn v. Sunderland City Council [2003] QB 151: examples of such Acts are Magna Carta, the Bill of Rights and the Claim of Right, the European Communities Act, the Human Rights Act, the Scotland Act etc.). 
	5. In addition, using such a power to remove, by subordinate legislation, a defence from primary statute is regarded as going too far. 
	6. Against this background, we are not sure that any of the powers mentioned so far by the Committee are actually true Henry VIII powers at all. 
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	1. The Committee correctly notes that certain of the decisions mentioned in the draft Order carry an express requirement to specify reasons.  (Article 15(3) can be added to this list.)  No such express requirement is made in the two instances identified by the committee.  Certain other decision making powers are also not accompanied by an express requirement to state reasons: for example, the power of suspension under article 8 or that of imposing a period of disqualification under article 7(9).   
	2. However, the Executive is of the view that, as a matter of good administrative practice, the decision making powers provided for the Authority and its committees ought in every case to be exercised in such a way that it is clear, amongst other things, what reasons have been relied upon in coming to the particular conclusion.  To this extent, the “decision” should have as an integral part of it the reasons which gave rise to the conclusion at the heart of the decision.   
	3. Draft guidance currently being considered by the Authority will make this clear.   
	4. It may be that a reader may consider that consistency would be greater if there were a general provision to give reasons for every decision, or if this were stated at each relevant point throughout the Order.  However, the Executive considers that this would render the Order unduly cumbersome and, for the reason given in the paragraph above, the Executive does not consider that it is necessary to do so. 
	5. As the Committee will be aware section 15(5) of the 2005 Act introduces a new section, 3AA, which is to be inserted into the 1993 Act and which will confer a power on the Scottish Ministers to release certain prisoners on licence once they have served not less than the period of their sentence specified in section 3AA(2). 
	6. The Management of Offenders etc. (Scotland) Act 2005 (Commencement No. 1) Order 2006 does not commence the provisions of section 15(5) and does not therefore insert this new section into the 1993 Act.  In the Executive’s view therefore it is not necessary to commence the provisions of section 3AA(4) which specify considerations that the Scottish Ministers must have regard to when exercising the power to release prisoners on licence.  In the Executive’s view the need to commence section 3AA(4) will arise when Scottish Ministers have the power to release the prisoners on licence under section 3AA(1). 
	7. Section 15(10) of the Act introduces a new section 12AA which will be inserted into the 1993 Act and which makes provision for conditions that must be imposed on any prisoner released on licence under section 3AA.  In terms of section 12AA(1) the prisoner must be released subject to “the standard conditions” which are, by virtue of section 12AA(3), conditions prescribed by Order made by the Scottish Ministers.  It is considered appropriate that the Scottish Ministers should prescribe the “standard conditions” in advance of the power to release prisoners on licence being commenced so that it will be generally known what these standard conditions are.  It is for that reason that it was considered necessary to commence the provisions of section 15(10) in advance of the new power conferred by section 3AA(1) being commenced, but only for the purpose of enabling Ministers to prescribe conditions as “standard conditions”. 
	8. The Executive would not agree that it is necessary to commence any of the provisions introduced by section 15(5) in advance of the power being conferred on the Scottish Ministers to release the relevant prisoners on licence in terms of new section 3AA(1) of the 1993 Act. 
	 


