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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

6th Meeting, 2006 (Session 2) 
 

Tuesday 21st February, 2006 
 
The Committee will meet at 10.30am in Committee Room 3. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Local Electoral Administration and Registration Services (Scotland) Bill 
at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Bankruptcy and Diligence (Scotland) Bill at Stage 1. 

3. Legislative consent memorandum:  The Committee will consider the powers to 
make subordinate legislation conferred on Scottish Ministers in the Legislative 
and Regulatory Reform Bill. 

4. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Police Grant (Variation) (Scotland) Order 2006, (SSI 2006/39) 

the National Health Service (Constitution of Health Boards) (Scotland) 
Amendment Order 2006, (SSI 2006/32). 
 

5. Draft instruments subject to approval: The Committee will consider the 
following— 

the Risk Assessment and Minimisation (Accreditation Scheme) 
(Scotland) Order 2006, (SSI 2006/draft). 

6. Instruments subject to annulment: The Committee will consider the following— 



 

the Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) 
Regulations 2006, (SSI 2006/45) 

the TSE (Scotland) Amendment Regulations 2006, (SSI 2006/46) 

the Perth (Pilotage Powers) Order 2006, (SSI 2006/49) 

the Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 
2006, (SSI 2006/51) 

the Solway Firth Regulated Fishery (Scotland) Order 2006, 
(SSI 2006/57) 

the Inshore Fishing (Prohibtion of Fishing for Cockles) (Scotland) Order 
2006, (SSI 2006/58). 

7. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Radioactivity in Sheep) 
Partial Revocation (Scotland) Order 2006, (SSI 2006/52). 

8. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Foot-and-Mouth Disease (Scotland) Order 2006, (SSI 2006/44) 

the Smoking, Health and Social Care (Scotland) Act 2005 
(Commencement No.3) Order 2006, (SSI 2006/47) 

the Management of Offenders etc. (Scotland) Act 2005 
(Commencement No.1) Order 2006, (SSI 2006/48) 

the Water Environment and Water Services (Scotland) Act 2003 
(Commencement No.4) Order 2006, (SSI 2006/55) 

the Vulnerable Witnesses (Scotland) Act 2004 (Commencement No. 3, 
Savings and Transitional Provisions) Order 2006, (SSI 2006/59). 

9. Inquiry into the regulatory framework in Scotland (in private):  The 
Committee will consider correspondence received from the Scottish Executive in 
relation to its draft report. 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

6th Meeting, 2006 (Session 2) 
 

Tuesday 21st February, 2006 
 

Executive Response 
 

Local Electoral Administration and Registration Services Bill 
 
Your letter of 7 February to Catherine Hodgson asked for the Executive’s response 
on a number of further points raised by the Committee during its last meeting.   
 
Our response is as follows:  
 
Section 1 – Setting of performance standards 
 
The Committee considered that there should be a degree of Parliamentary scrutiny 
involved in the performance standards for returning officers produced under section 
1 of the Bill given that there is an element of compulsion and direction within them. 
 
The intention behind the introduction of performance standards is to ensure 
consistency of performance in electoral administration across all elections by means 
of UK-wide standards and guidance.  Whilst this does not preclude any variation to 
take account of specific requirements in relation to local government elections in 
Scotland, the aim is to retain this consistency as far as possible.   
 
The Committee has noted that there is an element of direction in relation to the 
standards.  As this relates to the production of reports against these performance 
standards rather than the standards themselves, we think it important to underline 
that any assessment of these reports prepared by Ministers is not done with the 
intention of producing league tables or “naming and shaming” returning officers.  We 
note that the Committee has recognised that the standards of performance are more 
administrative in nature rather than legislative. 
 
We mentioned in our first response that the provision of these performance 
standards is part of the culture of performance improvement in delivery of services 
by local authorities.  We would consider that the setting of performance standards 
under sections 1 and 2 of the Bill is akin to the performance standards set by Audit 
Scotland/Accounts Commission under sections 1 and 2 of the Local Government Act 
1992.  These attract no Parliamentary scrutiny.  In terms of these provisions, all that 
is required is that the direction is published to bring it to the attention of the public 
and that a copy is sent to any relevant body on whom the direction imposes duties.   
 
Section 4 – Access to election documents 
 
The Committee has asked for further details of the kind of restrictions that would 
apply to the use of information and under what sort of circumstances these would be 
applied. This was in order to determine whether these factors should be included on 
the face of the Bill.  We would reiterate the point made in our earlier reply that the 



intention behind the use of such restrictions is to limit the use of such information to 
electoral or related purposes.  It is not therefore possible to provide a comprehensive 
list of circumstances, as these may evolve over time.  
 
A similar approach can be seen in Schedule 2 to the Representation of the People 
Act 1983.  Regulations made in accordance with this Schedule may set out which 
persons and organisations are entitled access to the full electoral register and for 
which purpose. Paragraph 11(1), in particular, provides that Regulations may be 
made which impose prohibitions or restrictions relating, inter alia, to the use of 
information which can be made by persons to whom a copy of the full register has 
been supplied.  No specific examples of the purpose behind such a prohibition or 
restriction are provided. 
 
Section 6 – Access to election documents: supplementary 
 
The lists mentioned in subsections (6) to (9) (the marked copy of the register, the 
marked copy of the list of proxies, the marked copy of the postal voters list and the 
completed corresponding number list) are lists that are prepared and utilised during 
the conduct of a local election.  As such, it will be necessary for the local government 
election rules to provide for these lists.  The local government election rules are 
made by subordinate legislation (currently under s.42 of the Representation of the 
People Act 1983 but in future under s.3 of the Local Governance (Scotland) Act 
2004).  Sections 4 to 6 of this Bill provide a separate regulation-making power to 
control access by third parties to those lists.  The purpose of section 6(6) to (10) is to 
cross-refer to those lists within this Bill – subsection (10) is not intended to confer a 
new order-making power on the Scottish Ministers.  The subsections are necessary 
because the lists are not defined in primary legislation but are to be provided for in 
the local government election rules. 
 
We note, however, that you feel these subsections would benefit from clarification.  
We are happy to look at the provisions again and, once we have done so, will bring 
forward any amendments that may be required to clarify matters. 
 
Section 9 - Code of practice on attendance of observers at elections etc. 
 
We note that the Committee remains unconvinced by our argument that the 
administrative nature of the content and the need for flexibility in the light of 
experience indicates that a code of practice for observers would be more appropriate 
rather than legislation.  
 
As with performance standards, the intention is to ensure consistency of practice 
across all elections by means of UK-wide standards and guidance.  Legislation 
already provides for those who can attend the poll and count, and it is intended that 
the Bill will build on these provisions with the code putting in place the administrative 
and procedural mechanisms to allow individuals and organisations to attend.  Whilst 
not stated in the provisions themselves, the content of the code would be drawn up 
following consultation with other bodies such as the Electoral Commission, the 
professional associations representing returning officers and electoral administrators 
and other organisations with an interest in elections.  We also anticipate, on grounds 



of consistency, that it would closely follow the code drawn up by the Commission for 
elections elsewhere in the UK. 
 
Given the administrative nature of the content and the fact that the code will only be 
drawn up following consultation with interested parties, we remain of the view that it 
is more appropriate for this to be in the form of a code of practice than legislation. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

6th Meeting, 2006 (Session 2) 
 

Tuesday 21st February, 2006 
 

Executive Responses 
 
 

The Police Grant (Variation) (Scotland) Order 2006, (SSI 2006/39) 

On 7 February 2006, the Subordinate Legislation Committee, having considered the 
above instrument, sought an explanation of the following matters:-  
   

1. The Committee asked for further explanation as to why the Orders for the 
years prior to 2005-06 could not have been made earlier. 

 
2. The Committee also noted that the Order was made on 26 January but 

was not laid before Parliament until 1 February and requested an 
explanation of the delay in laying the instrument. 

  
The Scottish Executive responds as follows:-  
  
First question 
 
1. The Orders for the years prior to 2005-06 were not made earlier due to an 
administrative oversight.  The Executive did not previously appreciate the need for 
the re-determination of the orders to reflect changes to the grant payments already 
determined.  Once the need for this was appreciated, the Executive considered it 
important to resolve the position as quickly as possible through the composite order 
to ensure that the relevant grant orders reflected the payments that were actually 
made.  Steps have been taken to ensure that this does not happen for future years, 
and the Executive will endeavour to ensure that re-determinations are undertaken in 
the relevant grant year.  However, throughout this period correct financial procedures 
were followed, and it is considered that this is a technical matter which will have no 
impact on past or present police funding. 
 
Second question 
 
2. The Order was made by the Minister on Thursday 26 January and passed 
back to Police Division 1 on Friday 27 January.  It is Executive practice for a Report 
which accompanies such an Order to be signed at the same time as the Order is 
made by the Minister.  The Head of Police Division 1 of the Justice Department was 
absent sick on Friday 27 and Monday 30 January, but signed the Report to the Order 
at the first available opportunity thereafter, on Tuesday 31 January.  All relevant 
documentation was passed to the SSI clerks that same day.  The SSI clerks 
prepared the Order and the Report for laying before the Parliament the following day.   
 



3. The Executive appreciates that such an Order should be laid as soon as 
possible after it has been made.  On this occasion, the soonest possible opportunity 
for laying was Wednesday 1 February. 



The National Health Service (Constitution of Health Boards) (Scotland) 
Amendment Order 2006, (SSI 2006/32) 

 
1. On 7 February 2006 the Committee requested an explanation of the following 
matters which are answered below. 
 
2. “The Committee noted that this Order is made under section 2(1) of the 
National Health Service (Scotland) Act 1978 (“the Act”), providing for Health Boards 
to be constituted by order.  The Committee notes that this section does not make 
provision in relation to the dissolution of such Boards.  The Committee therefore 
requests an explanation from the Executive of the vires of article 2(1), and in 
particular its views as to whether subsections (3) and (4) of section 2 might have 
been the more appropriate power.” 
 
3. The Executive acknowledges that section 2(1) of the National Health Service 
(Scotland) Act 1978 does not explicitly make provision for the dissolution of Health 
Boards..  The Committee will note that Argyll and Clyde Health Board, and the other 
Health Boards in Scotland are constituted by the National Health Service 
(Constitution of Health Boards) (Scotland) Order 1974 (“the 1974 Order”).  The 
present Order amends that Order in exercise of the Scottish Ministers powers under 
sections 2(1)(a)  105(6) and (7) of the Act. 
 
4. Section 2(1)(a) of the Act provides that the Scottish Ministers shall by order 
constitute boards for such areas as they may by order determine and that those 
boards should be called Health Boards.  Section 105(6) of the Act provides that 
where under any provision of the Act power to make an order may be exercisable, 
that provision includes power to vary or revoke the order.  The provisions of section 
105(6), therefore, confer on Scottish Ministers the vires to vary the 1974 Order 
constituting Health Boards.  Consequently they have the power to omit the reference 
in the Schedule to the 1974 Order to “Argyll and Clyde Health Board”.  
Section 105(7) provides that any power conferred by the Act to make orders shall 
include power to make such supplementary, and consequential, provision as appear 
to the Scottish Ministers to be expedient.  The Executive considers that the provision 
in the present Order dissolving Argyll and Clyde Health Board is consequential on 
the variation of the 1974 Order to remove the entry regarding the Board. 
 
5.   In terms of section 2(2) of the Act, the order or orders made under section 2(1)(a) 
determining the areas for which health boards are constituted is to be separate from 
the order or orders constituting those boards. The areas for which the health boards 
are constituted were determined by The National Health Service (Determination of 
Areas of Health Boards) (Scotland) Order 1974 (“the Area Order determination”).  In 
the Executive’s view the 1978 Act gives primacy to the Area Order determination of 
what are the areas for which Health Boards are to be constituted rather than to the 
constitution of the Health Boards for those areas because 
 

(a) section 2(2) requires the Area Order to be separate from the 
Constitution Order; 
 



(b) section 2(2) requires the Scottish Ministers, before making the Area 
Order, to consult “such bodies and organisations as appear to him to be 
concerned”; 
 
(c) the Area Order is subject to negative resolution procedure by virtue of 
section 102(2) whereas the Constitution Order is not.  It is as though the 
Constitution Order is merely ancillary or consequential upon the Area Order; 
 
(d)  this is supported by the fact that the Constitution Order expressly 
provides in Article 3 that “There is hereby constituted for each of the areas set 
out in the Schedule to [the Area Order] a Health Board…” 

 
 
6. In the Executive’s view the present order is therefore a technical measure to 
amend the 1974 Order to omit the entry relating to Argyll & Clyde Health Board.  In 
addition to the present Order the Scottish Ministers have laid before the Scottish 
Parliament the National Health Service (Variation of the Areas of Greater Glasgow 
and Highland Health Boards) (Scotland) Order 2006 (SSI 2006/33), in exercise of the 
powers conferred by sections 2(3) and (4) of the Act.  SS1 2006/33 followed a public 
consultation process, as required by section 2(3) of the Act.  It terminates the 
functions of Argyll & Clyde Health Board for the area for which it is constituted and 
transfers those functions to existing Boards.  SSI 2006/33 contains the necessary 
provisions for the transfer of employees and of property and liabilities consequent on 
the termination of the functions of the Board. 
 
7. “With regard to the specific terms of section 105(4) of the parent Act, the 
Executive is asked for an explanation of why it has chosen not to lay the Order 
before the Parliament as it appears to the Committee that section 105(4) provides an 
exemption from negative procedure only for orders constituting a  Health Board”.  
 
8. The Executive explains that section 105(2) of the Act provides that a Statutory 
Instrument made under the Act is subject to annulment by the Scottish Parliament.  
This is, however, subject to the provisions of subsections (3) and (4).  Subsection (4) 
provides that the negative procedure prescribed by subsection (2) does not apply to 
an order made under section 2(1) constituting a health board.  Accordingly, an order 
constituting a health board is not subject to Parliamentary procedure and for the 
reasons given above the Executive’s view is that section 2(1) and section 105(6) and 
(7) provide sufficient vires for the present Order. 
 
9. Section 105(6) provides that where under any provision of the Act a power to 
make an order may be exercisable that provision includes power to vary or revoke 
the order by subsequent order, made in the like manner and subject to the same 
provisions.  This means that any order which varies an order constituting a health 
board is not subject to Parliamentary procedure.  As I have indicated, the Area Order 
determination SSI 2006/33 is, however, subject to negative procedure. 
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