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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

4th Meeting, 2006 (Session 2) 
 

Tuesday 31st January, 2006 
 
The Committee will meet at 10.30am in Committee Room 2. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Human Tissue (Scotland) Bill as amended at Stage 2. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Local Electoral Administration and Registration Services (Scotland) Bill 
at Stage 1. 

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the National Bus Travel Concession Scheme for Older and Disabled 
Persons (Scotland) Order 2006, (SSI 2006/draft). 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Budget (Scotland) Act 2005 Amendment (No.2) Order 2006, 
(SSI 2006/draft). 

5. Instruments subject to approval: The Committee will consider the following— 

the Local Government Finance (Scotland) Order 2006, (SSI 2006/29). 

6. Instruments subject to annulment: The Committee will consider the following— 

the Electricity (Applications for Consent) Amendment (Scotland) 
Regulations 2006, (SSI 2006/18) 



 

the Ethical Standards in Public Life etc. (Scotland) Act 2000 (Codes of 
Conduct for Members of certain Scottish Public Authorities) Order 
2006, (SSI 2006/26) 

the Potatoes Originating in Egypt (Scotland) Amendment Regulations 
2006, (SSI 2006/27) 

the Private Landlord Registration (Information and Fees) (Scotland) 
Amendment Regulations 2006, (SSI 2006/28). 

7. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Crofting Counties Agricultural Grants (Scotland) Scheme 2006, 
(SSI 2006/24). 

8. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Environmental Assessment (Scotland) Act 2005 (Commencement 
and Savings) Order 2006, (SSI 2006/19). 

9. Executive correspondence:  The Committee will consider further information 
requested from the Executive in relation to the following instruments it considered 
and reported on at its meeting of 24 January 2006— 

the Older Cattle (Disposal) (Scotland) Regulations 2006, (SSI 2006/4) 

the Prisons and Young Offenders Institutions (Scotland) Amendment 
Rules 2006, (SSI 2006/5). 

10. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider its draft report. 



 

The following papers are relevant to this meeting: 
 
Agenda Items 1 - 9
 
Legal brief (Private) – to follow SL/S2/06/04/1 
 
Agenda Item 1 
 
Executive response – to follow SL/S2/06/04/2 
 
Agenda Item 2 
 
Bill, accompanying documents and delegated powers 
memorandum (circulated to Members only) 

 

 
Agenda Item 3 
 
Executive response SL/S2/06/04/3 
 
Agenda Items 4 - 8 
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 9 
 
Executive correspondence SL/S2/06/04/4 
 
Agenda Item 10 
 
Draft report (Private) – to follow SL/S2/06/04/5 
Response from Executive (Private) – to follow SL/S2/06/04/6 
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SUBORDINATE LEGISLATION COMMITTEE 
 

4th Meeting, 2006 (Session 2) 
 

Tuesday 31st January, 2006 
 

Executive Response 
 
 

The National Bus Travel Concession Scheme for Older and Disabled 
Persons (Scotland) Order 2006, (SSI 2006/draft) 

 
On 24th January 2006 the Committee asked the Executive for an explanation of the 
following matter: 
 

“In relation to article 7, it was not clear to the Committee whether an operator 
can decide not to enter the Scheme.  The Executive is asked for clarification.” 

 
The Scottish Executive responds as follows: 
 
1. In terms of article 7, the Scottish Ministers are given the power to admit 
certain operators to the Scheme.  This should be read together with article 8 which 
goes on to provide that, where the Scottish Ministers admit an operator to the 
Scheme, they shall issue a notice of admission to the operator requiring them to 
provide travel concessions in accordance with the Scheme.  This is specifically 
envisaged by the enabling power in the Transport (Scotland) Act 2005 (asp 12).  
Section 40 (4)(c) of the 2005 Act provides that the scheme (as contained in the 
order) must include provision “requiring or enabling operators of eligible services to 
provide travel concessions”.   
 
2. If the Scottish Ministers refuse to admit an operator to the Scheme then the 
operator has the opportunity to appeal against that decision within 56 days 
(article 8(3)).  Also, an operator may seek to withdraw from the Scheme provided 
that they give the Scottish Ministers 56 days notice in writing of their intention to 
withdraw (article 9(1)).   On receiving such a notice, the Scottish Ministers may serve 
the operator with a compulsory participation notice requiring the operator to 
participate in the Scheme (article 9(2)).  An operator who is served with a 
compulsory participation notice may then appeal against that notice within 56 days of 
service (article 9(4)). 
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SUBORDINATE LEGISLATION COMMITTEE 
 

4th Meeting, 2006 (Session 2) 
 

Tuesday 31st January, 2006 
 

Executive Correspondence 
 
 

The Older Cattle (Disposal) (Scotland) Regulations 2006 (SSI 2006/4) 
  
On 24 January 2006, the Subordinate Legislation Committee, having considered the 
above instrument and the Executive’s response to its letter of 17 January  2006, 
sought further information on the following matters:-  
   

1. Firstly, in relation to regulation 10; under section 2(2) of the European 
Communities Act 1972 it is open to create offences that are triable either 
summarily or on indictment. Paragraph 7 of Schedule 2 to the Criminal 
Procedure (Consequential Provisions) Act 1995 states that in those 
circumstances the maximum penalty that may be imposed in exercise of the 
power in question is the statutory maximum, not the standard scale. 
 
2. Given that the instrument is already in force, the Committee believes 
strongly that the Executive should amend the Regulation at the earliest 
opportunity in order to avoid any confusion. In this regard, the Committee 
would welcome some indication of the timescale of any amendment.  
 
3. Secondly, in relation to the breach of the 21 day rule; the Committee 
seeks further clarification from the Executive on why the instrument was not 
laid before the Christmas recess, at the same time as the English instrument. 

 
 
The Scottish Executive responds as follows:-  
  
The Executive welcomes the opportunity to provide further information on the 
matters raised in the Committee’s letter. 
 
The first question 
 
After considering the Committee’s further helpful comments, the Executive will bring 
forward an amendment.  The drafting process for an amending instrument has 
commenced, with a view to laying it by the end of February 2006.  It is not 
considered that there could be confusion as to the intention or legal effect of the 
limitation on the penalty provision meantime.    
 
The second question 
 
As the Executive advised in its letter of 19 January, the instrument could not be 
finalised until the amending EU Regulation was published in the Official Journal.  
The instrument had to come into force on 23 January and should have been laid by 



Thursday 15 December if the 21 day rule was to be met before the Scottish 
Parliament.  Unfortunately, the Regulation was not published until Thursday 22 
December 2005.  All instruments to be laid before the Christmas recess had to be 
with the Parliament by noon on Friday 23 December.  While it may have been 
possible to complete the drafting of the instrument and have it made and laid by 
then, the shortage of time gave rise to a number of practical difficulties.  It was 
considered that rushing consideration of the EU legislation and the final stages of the 
drafting process was not justified.  The Executive also took into account the fact that 
laying the instrument after the recess would still leave almost two weeks between 
laying and coming into force.  The industry was already aware of the fact that the 
legislation was to come into force on 23 January because guidance was sent out on 
19 December 2005. 



The Prisons and Young Offenders Institutions (Scotland) Amendment 
Rules 2006 (SSI 2006/5) 

 
On 24 January 2006 the Committee sought clarification as to why the Executive did 
not consider that an Executive Note should accompany this instrument. 
 
The Scottish Executive responds as follows: 
 
The Executive’s practice is to provide Executive Notes to accompany Scottish 
Statutory Instruments unless in its view it would clearly superfluous to do so.  In 
particular, an Executive Note would not be supplied in cases where the terms of the 
instrument are simple or straight forward and the purpose of the instrument is clear.  
The Executive remains of the view, set out in its response to the Committee dated 
18 January 2006, that the effect of this instrument is fully explained in the 
Explanatory Note and the purpose of the instrument is clear.  Consequently the 
Executive remains of the view that an Executive Note is not required in this case. 
 
On this occasion the Executive wrote to the Clerk to the Committee on 11 January 
2006, at the same time as the Instrument was laid.  The purpose of the letter was to 
explain to the Committee why the Executive had concluded that it would not be 
appropriate on this occasion to consolidate the principal Rules, the Prisons and 
Young Offenders Institutions (Scotland) Rules 1994, notwithstanding the fact that the 
principal Rules have been amended on a number of occasions.  It was considered 
that it might also be helpful to the Committee to offer some background information 
regarding the nature of the change being made to explain why the amendment 
should not be delayed until the Executive is in a position to proceed with 
consolidation of the principal Rules.  This would, of course, have been an alternative 
to proceeding with consolidation now.  The Executive does not consider that this 
issue, which specifically relates to consolidation of the Rules, would be relevant for 
the purposes of an Executive Note. 
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