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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2006 (Session 2) 
 

Tuesday 24th January, 2006 
 
The Committee will meet at 10.30am in Committee Room 5. 
 
1. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following bill— 

Scottish Commissioner for Human Rights Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Human Tissue (Scotland) Bill as amended at Stage 2. 

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Public Contracts (Scotland) Regulations 2006, (SSI 2006/1) 

the Utilities Contracts (Scotland) Regulations 2006, (SSI 2006/2) 

the Food Hygiene (Scotland) Regulations 2006, (SSI 2006/3) 

the Older Cattle (Disposal) (Scotland) Regulations 2006, (SSI 2006/4) 

the Prisons and Young Offenders Institutions (Scotland) Amendment 
Rules 2006, (SSI 2006/5). 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Transfer of Functions from the Strathclyde Passenger Transport 
Authority and the Strathclyde Passenger Transport Executive to the 
West of Scotland Transport Partnership Order 2006, (SSI 2006/draft) 



 

the National Bus Travel Concession Scheme for Older and Disabled 
Persons (Scotland) Order 2006, (SSI 2006/draft). 

5. Instruments subject to annulment: The Committee will consider the following— 

the Bail Conditions (Methods of Monitoring Compliance and 
Specification of Devices) (Scotland) Regulations 2006, (SSI 2006/7) 

the Restriction of Liberty Order (Scotland) Regulations 2006, 
(SSI 2006/8) 

the Mental Health (Recall or Variation of Removal Order) (Scotland) 
Regulations 2006, (SSI 2006/11) 

the Mental Health (Form of Documents) (Scotland) Regulations 2006, 
(SSI 2006/12) 

the Intensive Support and Monitoring (Scotland) Regulations 2006, 
(SSI 2006/15) 

the Feeding Stuffs (Scotland) Amendment and the Feeding Stuffs 
(Sampling and Analysis) Amendment (Scotland) Regulations 2006, 
(SSI 2006/16). 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Housing (Scotland) Act 2006 (Commencement No.1) Order 2006, 
(SSI 2006/14). 

7. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider its draft report. 



 

The following papers are relevant to this meeting: 
 
Agenda Items 1 - 6
 
Legal brief (Private) – to follow SL/S2/06/03/1 
 
Agenda Item 1 
 
Delegated powers memorandum SL/S2/06/03/2 
Bill and accompanying documents (circulated to Members only)  
 
Agenda Item 2 
 
Delegated powers memorandum – to follow SL/S2/06/03/3 
Bill as amended at Stage 2 (circulated to Members only)  
 
Agenda Item 3 
 
Executive responses SL/S2/06/03/4 
 
Agenda Items 4 to 6 
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 7 
 
Draft report option paper (Private) – to follow SL/S2/06/03/5 
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SUBORDINATE LEGISLATION COMMITTEE 
 

3rd Meeting, 2006 (Session 2) 
 

Tuesday 24th January, 2006 
 

Delegated Powers Memorandum 
 

Scottish Commissioner for Human Rights Bill at Stage 1 
 
Purpose 
1. As required under Rule 9.4A, this Memorandum has been prepared by the 
Scottish Executive to accompany the Scottish Commissioner for Human Rights Bill, 
introduced in the Scottish Parliament on 7 October 2005. It details the provisions in the 
Bill that confer powers to make subordinate legislation. It describes the persons upon 
whom the powers are conferred, the form in which the powers are to be exercised, the 
parliamentary procedure to which the powers are to be subject and why it is considered 
necessary to delegate the powers.  It does not form any part of the Bill and has not 
been endorsed by the Parliament. 
 
2. A Policy Memorandum, Explanatory Note and Financial Memorandum are printed 
separately as SP Bill 48–PM and SP Bill 48–EN. 
 
Background to the Bill 
3. The Bill seeks to support the aims set out in the Policy Memorandum by creating 
the office of the Scottish Commissioner for Human Rights. The Bill aims to continue the 
process of establishing a culture of respect for human rights in Scotland that started 
with the creation of the Scottish Parliament itself. The responsibilities of the 
Commissioner will include promotion, education and awareness raising on human rights 
issues, monitoring and reporting in relation to human rights law and practice and 
investigating general human rights issues in relation to public policy. The Bill confers 
upon the Commissioner powers to assist him or her in investigating and monitoring, in 
taking evidence, requiring information, making interventions in civil court cases and 
entering places of detention in support of inquiries. 
 
Delegated powers 
 
Section 6(6)(d) Restrictions as to scope of inquiry 
 
Power conferred on: Her Majesty 
Power exercisable by: Order in Council 
Parliamentary Procedure: Draft of the Order must be laid before and 
 approved by resolution of the Parliament 
 
4. Section 6(6)(d) confers upon Her Majesty the power to specify international 
conventions, treaties or other international instruments in addition to those already 



specified in those subsections for the purposes of subsections (2)(b) and (5)(a) of 
section 6. The effect of any such addition would be to empower the Commissioner to 
conduct an inquiry into whether the human rights specified in such added conventions, 
treaties or instruments are being respected by a particular Scottish public authority or at 
a particular institution. 
 
Justification for taking this power 
5. In general, the Commissioner’s power under section 6 of the Bill to conduct 
inquiries will not allow him to inquire into the policies and practices of a particular 
Scottish public authority or institution. This is because such inquiries are intended to be 
generic and/or sectoral in nature. However, it is wished to enable the Commissioner to 
participate in monitoring of UK compliance with international human rights instruments 
as part of arrangements agreed between the UK and the relevant international 
institutions. This is because such an institution might wish the Commissioner to carry 
out compliance monitoring on its behalf instead of, or in addition to, monitoring by the 
institution itself. 
 
6. At present such monitoring is conducted under the United Nations Convention 
Against Torture and the European Convention for the Prevention of Torture. Both of 
those are already specified in section 6(6) of the Bill, and so the Commissioner would 
be able to conduct inquiries as part of monitoring compliance with those conventions. 
However, it is possible that the UK might in future ratify other international instruments 
that have similar monitoring mechanisms, and that it might be wished for the 
Commissioner to have a role in monitoring compliance with those instruments. The 
power in section 6(6)(d) would allow the Commissioner to conduct inquiries as part of 
monitoring compliance with such other instruments. 
 
7. It would have been possible to give the power to specify additional international 
instruments to the Scottish Ministers. However, the Commissioner is to be independent, 
and be seen to be independent, from the Scottish Executive and Ministers. Section 
6(6)(d) therefore confers the exercise of this power on Her Majesty, with parliamentary 
scrutiny being delivered through the requirement for any draft Order to be approved by 
the Parliament. This is felt to be in keeping with international best practice on the 
accountability of national human rights institutions. Since exercise of the power will 
effectively extend the Commissioner’s powers, affirmative procedure is considered 
appropriate. 
 
Section 11(7) – Power to intervene 
 
Power conferred on: The Lords of Council and Session 
Power exercised by: Act of Sederunt under section 5 of the Court 
 of Session Act 1988 
Parliamentary procedure: None 
 
8. Section 11 would allow the Commissioner to intervene in civil cases with the leave 
of the court or by the invitation of the court. Section 11(7) provides that procedures for 



any such intervention, including the particular form that any submission by the 
Commissioner should take, may be prescribed by Act of Sederunt. 
 
Justification for taking this power 
9. The ability to intervene in civil proceedings is seen as a significant power of the 
Commissioner. While such an ability might anyway exist as being implicit in the 
Commissioner’s functions, the absence of an explicit intervention power in the case of 
the Northern Ireland Human Rights Commission resulted in the NIHRC being refused 
leave to intervene in a particular case. The NIHRC then raised legal proceedings, which 
eventually went to the House of Lords, to assert its power to intervene (in which it was 
successful). It is therefore thought appropriate to make explicit provision in the Bill to 
enable intervention by the Scottish Commissioner. Acts of Sederunt are the normal 
means by which procedural rules regulating various civil legal procedures in Scotland 
are laid down, and so are the appropriate means for prescribing any procedures that 
may be thought necessary to govern how the Commissioner would exercise his or her 
power of intervention in particular kinds of proceedings. As is the usual practice any 
such Act of Sederunt will not be subject to parliamentary procedure. 
 
Section 19 – Short title and commencement 
 
Power conferred on: Her Majesty 
Power exercisable by: Order in Council 
Parliamentary procedure:  None 
 
10. Section 19 provides for Her Majesty by Order in Council to appoint a day when the 
provisions of the Bill shall come into force. Such an Order may appoint different days for 
different purposes and include such transitional provision as Her Majesty considers 
necessary or expedient in connection with the coming into force of the provisions. 
 
Justification for taking this power 
11. This power is required to ensure effective commencement of the Bill and to ensure 
that nothing in this Bill, when enacted, shall affect any legal proceedings already 
commenced, or any application made to the court, before the Act comes into operation. 
It was thought inappropriate to confer the power on the Scottish Ministers because of 
the need to ensure independence from the Executive (see paragraph 7 above). As is 
the usual practice any such commencement orders will not be subject to parliamentary 
procedure. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

3rd Meeting, 2006 (Session 2) 
 

Tuesday 24th January, 2006 
 

Delegated Powers Memorandum 
 

Human Tissue (Scotland) Bill as amended at Stage 2 
 
PURPOSE 

This supplementary memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders. to assist 
consideration by the Subordinate Legislation Committee in accordance with Rule 9.7.9.  
It addresses changes to provisions of the Human Tissue (Scotland) Bill conferring 
power to make subordinate legislation and the inclusion of new powers as a result of 
amendments at Stage 2 of the Bill.  It describes the purpose of each additional provision 
and explains why the matter is to be left to subordinate legislation.  

In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be 
required for the regulations, balancing the need for the appropriate level of scrutiny with 
the need to avoid using up parliamentary time unnecessarily.  Affirmative procedure is 
used where the order or regulation making powers allow for the modification of any 
enactment or where there is significant public interest.  Negative resolution procedure is 
used otherwise. 

Section 15 – Restrictions on transplants involving live donor 

Relevant provision:  Subsections (3), (3A) and (3B) 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Affirmative resolution procedure of the Scottish 
Parliament.  

Section 15(3) of the Bill gives the Scottish Ministers powers by regulations to provide 
that no offence is committed under sections 15(1)(b) or 15(2)(b) where the requirements 
of section 15(3) are met. The Bill, as introduced, provided that such regulations were 
subject to negative resolution procedure. However, following comments received from 
the Subordinate Legislation Committee, it was agreed that in view of the public interest 
in the subject matter, the regulations under this provision merited the more detailed 
scrutiny afforded by affirmative resolution procedure. Section 53(3) of the Bill was 
therefore amended at Stage 2 to provide that regulations made under this provision are 
subject to affirmative resolution procedure.  



Two new subsections, (3A) and (3B), were inserted into section 15 of the Bill at stage 2. 
The new section 15(3A) gives Scottish Ministers powers by regulations to set out the 
requirements that must be satisfied in order to ensure that no offence is committed 
under:  

• section 15(1)(a) (in relation to the removal of an organ, part of an organ or 
any tissue from the body of a living child intending that it be used for 
transplantation);  

• section 15(1)(c) (in relation to the removal of any tissue from the body of a 
living adult with incapacity intending that it be used for transplantation);  

• section 15(2)(a) (in relation to the use for transplantation of an organ, part of 
an organ or any tissue which has come from the body of a living child); or 

• section 15(2)(c) (in relation to the use for transplantation of any tissue which 
has come from the body of a living adult with incapacity) 

where a person removes or uses regenerative tissue.  

The requirements are that Scottish Ministers are satisfied that no reward has been or is 
to be given in contravention of the provisions of section 17 (prohibition of commercial 
dealings in parts of a human body for transplantation) and that Scottish Ministers are 
satisfied that such other requirements or conditions as may be specified in the 
regulations are complied with. 

The new section 15(3B) gives Scottish Ministers powers by regulations to set out the  
requirements that must be satisfied in order to ensure that no offence is committed 
under: 

• section 15(1)(a) (in relation to the removal of an organ, part of an organ or 
any tissue from the body of  a living child intending that it be used for 
transplantation); 

• section 15(1)(b) (in relation to the removal of an organ or part of an organ 
from the body of a living adult intending that it be used for transplantation); 

• section 15(2)(a) (in relation to the use for transplantation of an organ, part of 
an organ or any tissue which has come from the body of a living child); or  

• section 15(2)(b) (in relation to the use for transplantation of an organ or part 
of an organ which has come from the body of a living adult) 

where a person removes or uses an organ or part of an organ which is as described in 
section 15(3C) (i.e. it is necessarily removed from a child or an adult with incapacity 
during a domino organ transplant operation and is in turn intended to be used for 
transplantation in respect of another living person).  

The requirements are that Scottish Ministers are satisfied that no reward has been or is 
to be given in contravention of the provisions of section 17 and that Scottish Ministers 



are satisfied that such other requirements or conditions as may be specified in the 
regulations are complied with. 

It is considered to be more appropriate for the detailed provisions on this matter to be 
confined to subordinate legislation as requirements or conditions may change over time. 
In view of the public interest in the subject matter, the regulations made under these 
new subsections will be subject to affirmative procedure (by virtue of the insertion of 
section 53(3)(b)).  

Section 15(4) was amended at Stage 2 so as to provide that regulations made under 
section 15(3), 15(3A) and 15(3B) must include provision as to appeals against decisions 
made in relation to matters which fall to be decided under the regulations. This provision 
already applied to regulations made under section 15(3), but the section was amended 
to include sections 15(3A) and 15(3B) as it is considered appropriate that regulations 
under these subsections contain appeals against decisions, in the same way that the 
legislation allows for appeals in relation to subsection (3).  

New section 15A – Meaning of adult with incapacity for purposes of section 
15(1)(c) and (2)(c) 

Relevant provision:  Subsection (2). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.   

Section 15A(2) is a new provision, introduced at stage 2, which gives Scottish Ministers 
powers to prescribe in regulations the form in which a certificate under new section 
15A(1) is to be issued.  

Section 15A(1) provides that the meaning of “adult with incapacity” for the purposes of 
section 15(1)(c) and (2)(c) is a person who, in the opinion of Scottish Ministers, is an 
adult who is incapable in relation to a decision about the removal of regenerative tissue 
from the adult for transplantation and in respect of whom a certificate has been issued 
by Scottish Ministers in accordance with section 15A(2) that they are of this opinion.  

Section 15A(2) also provides that the certificate is to specify the period during which it is 
in force, although that period must not exceed one year from the date of the certificate. 
This is in accordance with the timescales for certificates signed by medical practitioners 
under Part 5 of the Adults with Incapacity (Scotland) Act 2000. 

Subordinate legislation is considered more appropriate for this kind of detail than 
primary legislation. This is especially the case in respect of this power as the forms in 
which a certificate is to be issued may require to be updated from time to time. It is 



considered appropriate to make these regulations subject to negative resolution 
procedure to provide a degree of flexibility for responding to changes over time. 

Section 16 – Records, Information etc.: removal and use of parts of human bodies 
for transplantation etc. 

Relevant provision:  Subsections (1)(a) and (b). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.  

The powers in sections 16(1)(a) and (b) were amended at stage 2 to extend the scope 
of regulations made under these provisions so that they may apply to the maintenance 
of records and the making of specified information available in relation to the removal, 
use and retention for section 3(1) purposes of parts removed from the bodies of living 
persons, as well as deceased persons. 

It is considered more appropriate for detailed provisions on this matter to be confined to 
subordinate legislation as the persons who may maintain such records or provide such 
information (or any specified authority to which information is to be provided) may 
change over time. It is believed that the negative resolution procedure remains 
appropriate in respect of the extended powers in this section. 

Section 36 – Notice under section 33(2) or 35(2)(a): further provision 

Relevant provision:  Subsection (2)(c). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Order made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.  

Section 36(2)(c) was amended at stage 2 to enable Scottish Ministers to specify by 
order the manager of a university for the purposes of sections 33(2) and 35(2)(a) in 
terms of receipt of fiscal notices. In terms of those provisions, the “manager of an 
establishment” is a person who has received written notification from the procurator 
fiscal that an organ or tissue removed from the body of a deceased person is no longer 
required for fiscal purposes and can therefore be used for specified purposes.  

The effect of this amendment is that for the purposes of section 33(2) or 35(2)(a), the 
manager of an establishment which is a university (or any other establishment which is 
not a health service hospital) will be the person or holder of such post as Scottish 
Ministers may specify by order under section 36(2)(c). 



It is considered to be more appropriate for these provisions to be confined to 
subordinate legislation as the establishments in which such activities may be 
undertaken may change over time. The use of subordinate legislation will allow 
changing circumstances to be taken into account. It is believed that the negative 
resolution procedure remains appropriate in respect of the regulation making powers 
under section 36(2)(c). 

Section 47 – Power to prescribe forms and descriptions of persons who may act 
as a witness 

Relevant provision:  Subsection (a) and (aa). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.  

Section 47(a) was amended at stage 2 following comments from the Subordinate 
Legislation Committee as to whether it would be mandatory for forms to be used when 
they are prescribed under this provision or whether their use would be optional. Section 
47(a) was amended and a new section 47(aa) inserted at stage 2 to distinguish the 
circumstances in which the form prescribed under this provision will or will not be 
mandatory.  

Subordinate legislation is considered more appropriate for this sort of detail than 
primary legislation. This is especially the case here as the forms in which authorisation 
may be provided may require to be updated from time to time. It is believed that the 
negative resolution procedure remains appropriate in respect of the regulation making 
powers under section 47. 

Section 48 – Amendment of the Anatomy Act 1984 

Relevant provision:  Subsection (9) – inserts new section 6A(1A) in 
Anatomy Act 1984. 

Power conferred on:  The Scottish Ministers. 
Power exercisable by: Order made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.  

Section 48(9) of the legislation inserts a new section 6A(1A) into the Anatomy Act 1984. 
This gives Scottish Ministers the power to specify persons responsible for the operation 
or control of specified museums by order.  

The effect of this new power is that sections 6A(2)(c), (2B)(e), (2D)(d) and (2E)(d) will 
not apply to a specified person responsible for the operation or control of a specified 
museum. This means that these specified persons will not be required to be authorised, 
through a licence granted by Scottish Ministers, for the public display of a part of a body 



which has been used for anatomical examination under section 6A(2), of an anatomical 
specimen under section 6A(2B), or of a body or part of a body which has been used 
outwith scotland for anatomical examination or examination which has the 
characteristics of anatomical examination under section 6A(2D) or (2E).  

The Executive considers that in order to exempt bona fide museums from the licensing 
requirement the best way to achieve this is by specifying  the person responsible for the 
operation and control of each relevant museum by name in subordinate legislation. The 
negative resolution procedure is considered appropriate for the maintaining and 
amending the list, which may require to be updated periodically. 

Section 48 – Amendment of the Anatomy Act 1984 

Relevant provision:  Subsections (12)(b) and 12(c) 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish 
Parliament.  

Section 48(12)(b) of the Bill amends the existing regulation making powers under 
section 8 of the 1984 Act so that it applies to parts of bodies, the possession of  which is 
authorised under section 5(5) of the 1984 Act. 

This provision was amended at stage 2 to include reference to bodies as well as body 
parts. This extends the provision to include bodies, in line with the stage 2 amendment 
which allows the possession of bodies, as well as parts of bodies, under section 5(5).   

Section 48(12)(c) of the Bill amends existing regulation making powers under section 8 
of the 1984 Act by extending the scope of this regulation making power to include a 
reference new section 6A(3), which grants the Scottish Ministers powers to grant a 
licence to a person to publicly display a body part if Ministers think it desirable to do so 
in the interests of teaching or studying, or training in or researching into, the gross 
structure of the human body.   

This provision was amended at stage 2 to include reference to bodies as well as body 
parts. This extends the provision to include bodies, in line with the stage 2 amendment 
which allows the display of bodies, as well as parts of bodies.   

It is believed that the negative resolution procedure remains appropriate in respect of 
these regulation making powers. 
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Executive Responses 
 
 
The Public Contracts (Scotland) Regulations 2006, (SSI 2006/1) 
 
On 17th January 2006, the Committee asked the Executive for an explanation of the 
following matter: 
 

“2. In relation to regulation 8(5)(a) the Committee asks for clarification of 
whether it was intended that the 137,000 euro threshold only applies where 
offers are sought by Schedule 1 entities and the Secretary of State for 
Defence as opposed to it applying where offers are sought by Schedule 1 
entities or the Secretary of State for Defence. 
 
3. Also in relation to this regulation, the Committee asks for an 
explanation of the origin of the threshold amounts specified which do not 
appear to correspond with the figures specified in the Directive.” 
 

 
The Scottish Executive responds as follows: 
 
1. As regards the first question, the intention is that the threshold should apply 
where offers are being sought by either Schedule 1 entities or the Secretary of State 
for Defence. We would accept that the use of “or” rather than “and” may have 
provided greater clarity in this respect, but we do not consider that the true meaning 
of the Regulation is obscured by virtue of the drafting adopted. 
 
2. As regards the second question, Article 7 of the Directive 2004/18/EC of 31 
March 2004 specified the following thresholds: 

o €162,000 for supply and service contracts awarded by Schedule 1 bodies 
o €249,000 for supply and service contracts awarded by non-Schedule 1 bodies 
o €6,242,000 for public works contracts. 
 

3. Article 2 of Commission Regulation (EC) No. 1874/2004 of 28 October 2004 
amended these figures to: 

o €154,000 for supply and service contracts awarded by Schedule 1 bodies 
o €236,000 for supply and service contracts awarded by non-Schedule 1 bodies 
o €5,923,000 for public works contracts. 
 

4. Article 2 of Commission Regulation (EC) No. 2083/2005 of 19 December 
2005 further amended these figures to: 

o €137,000 for supply and service contracts awarded by Schedule 1 bodies 
o €211,000 for supply and service contracts awarded by non-Schedule 1 bodies 
o €5,278,000 for public works contracts. 



 
5. These final figures correspond with the figures that appear in regulation 8 of 
the SSI.  Copies of the amending Commission Regulations are attached (see 
Annex), with apologies for the omission in not making these available with the 
Instrument.  The Commission Regulations have effect only in relation to these 
thresholds, and regulation 8 therefore correctly implements Community law. 



The Utilities Contracts (Scotland) Regulations 2006, (SSI 2006/2) 
On 17 January 2006, the Committee asked the Executive for an explanation of the 
following matter: 
 

“In relation to calculation of the threshold figures in regulation 11(2), the 
Committee asks for an explanation of the origin of the amounts specified 
which do not appear to correspond with the figures specified in the Directive.” 
 

The Scottish Executive responds as follows: 
 
1. Article 16 of Directive 2004/17/EC of 31 March 2004 specified the following 
thresholds: 

o €499,000 in the case of supply and service contracts 
o €6,242,000 in the case of works contracts. 
 

2.  Article 1 of Commission Regulation (EC) No. 1874/2004 of 28 October 2004 
amended Article 16 of Directive 2004/17/EC, substituting the above figures with: 

o €473,000 in the case of supply and service contracts 
o €5,923,000 in the case of works contracts. 
 

3. Subsequently, Article 1 of Commission Regulation (EC) No. 2083/2005 of 19 
December 2005 amended these figures again (with effect from 1 January 2006) to: 

o €422,000 in the case of supply and service contracts 
o €5,278,000 in the case of works contracts. 
 

4. These final figures correspond with the figures that appear in regulation 11(2) 
of the SSI.  Copies of the amending Commission Regulations are attached (see 
Annex), with apologies for the omission in not making these available with the 
Instrument.  The Commission Regulations have effect only in relation to these 
thresholds, and regulation 11(2) therefore correctly implements Community law. 



The Food Hygiene (Scotland) Regulations 2006, (SSI 2006/3) 
 
In its letter of 17 January to Catherine Hodgson, the Committee commented as 
follows- 
 

“The Committee requests an explanation of the legal basis of regulation 24, 
given that it provides for a code of practice to be issued by the Scottish 
Ministers that has legislative effect.  In relation to this matter, the Committee is 
mindful of the restriction in paragraph 1(c) of Schedule 2 to the enabling power 
and asks for further explanation.” 

 
The Food Standards Agency responds as follows: 
 
The power taken to issue a code of practice relates to the guidance of enforcement 
authorities under the Regulations and is not a power to legislate of new.  It is 
envisaged that a code will demonstrate best practice in the enforcement of the 
Regulations rather than in any way add to or otherwise alter the effect of the 
Regulations.  The power to direct authorities in regulation 24(2) is consistent with the 
description in paragraph 1(2) of Schedule 2 to the European Communities Act 1972. 



The Older Cattle (Disposal) (Scotland) Regulations 2006, (SSI 2006/4) 
 
On 17 January 2006, the Subordinate Legislation Committee, having considered the 
above instrument, sought an explanation of the following matters:-  
   
1. Clarification as to why there is a reference to “the standard scale” in regulation 
10(a), given that that regulation relates to an offence triable either summarily or on 
indictment. 
 
2. Clarification of the effect of the wording of regulation 9(1), in relation 
particularly to regulations 5(4) and 7(2).  In particular, the Committee asked whether 
it is intended that breaches of these provisions should be a criminal offence and 
asked whether it is intended that breach of a notice under regulation 7 should be an 
offence, as it is the Committee’s view that this has not been achieved. 
 
3. The reason the term “operator” has been used in the Schedule to the 
Regulations, given that the definitions provision and regulation 4 employ the term 
“occupier”. 
 
4. The reason for a different approach being adopted to the drafting of these 
regulations from those laid before the UK Parliament.  In this regard, the Committee 
considered that the style of the English Regulations was to be preferred as it avoided 
the difficulties noted in their letter. 
  
5. Finally, the Committee noted that the English regulations did not breach the 
21 day rule and therefore asked why it was necessary for the Scottish regulations to 
breach this rule.  
  
The Scottish Executive responds as follows:-  
  
1. The Executive welcomes the opportunity to provide clarification in relation to 
the matters raised in the Committee’s letter. 
 
The first question 
 
2. Regulation 10 specifies the penalties which may be imposed on a person 
guilty of an offence under the Regulations.  This approach was adopted in view of 
the phrasing of the limits on the power in section 2(2) of the European Communities 
Act 1972, which is limited by a reference to the standard scale (paragraph 1(1)(d)).  
In the event that the statutory maximum were to be raised, the vires under the 1972 
Act would not be exceeded.   
 
The second question 
 
3. Regulation 9(1) makes it an offence to contravene or fail to comply with any 
provision of the Regulations. The Executive is grateful to the Committee for drawing 
to its attention the unintended consequences of this provision in relation to 
regulations 5(4) and 7(2). In the circumstances, the Executive intends to bring 
forward an amending Regulation in early course to rectify the position. The Executive 
considers that failure to comply with a notice served under the Regulations would be 



a failure to comply with a provision of the Regulations, namely regulation 7(1), and is 
therefore an offence.  
 
The third question 
 
4. The Schedule to the Regulations makes reference to Commission Regulation 
(EC) No 716/96 so as to require an “occupier” to comply with certain provisions of 
the Community Regulation – those provisions are identified by article number in the 
left hand column of the table in the Schedule, whilst the right hand column of the 
table describes the subject matter of each article of the Commission Regulation. The 
Executive notes that the term “operator” has been used in the Schedule in place of 
“occupier” and is grateful to the Committee for bringing this error to their attention. 
Whilst unfortunate, it is not considered that this error is likely to raise real difficulties 
in interpretation. Nevertheless, the Executive will take steps to rectify the position in 
the amending Regulations.  
 
The fourth question 
 
5. The approach to drafting the Regulations and the equivalent English 
Regulations is broadly similar but not the same. Certain differences (such as for 
example the specific provision relating to a Scottish partnership in regulation 9(2)) 
are necessary as a result of differences between the Scottish and English legal 
systems. Others simply reflect minor differences in approach by the person drafting 
the Regulations. Whilst the Executive considers that it may be desirable that 
legislation implementing EU obligations is where possible drafted in a broadly similar 
manner both north and south of the border, it is considered that it is the effect of the 
instrument which is of greatest importance.  
 
The fifth question 
 
6. Both the Regulations and the English Regulations required to be made to a 
very tight timescale as the Commission Regulation which they implement 
(2109/2005) was not published until 22 December 2005. However, in contrast to the 
position in Scotland, at Westminster the period of the Christmas recess counts 
towards the 21 day period. Therefore, whilst both instruments were made at about 
the same time and come into force on the same date (23 January 2006), the English 
Regulations were able to meet the 21 day rule. 



The Prisons and Young Offenders Institutions (Scotland) Amendment Rules 
2006, (SSI 2006/5) 
 
On 17 January 2006 the Committee asked the Executive why no formal Executive 
Note was provided with this instrument. 
 
The Scottish Executive responds as follows: 
 
The Executive does not consider it necessary to provide a separate Executive Note 
where the Explanatory Note provides all of the information that would be included in 
an Executive Note.  In this case the effect of the instrument is fully explained in the 
Explanatory Note and in the Executive’s view nothing further would be added in an 
Executive Note.  Consequently the Executive considered it unnecessary to provide 
an Executive Note. 
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