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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2006 (Session 2) 
 

Tuesday 17th January, 2006 
 
The Committee will meet at 10.30am in Committee Room 6. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive to points raised on the following bill— 

Animal Health and Welfare (Scotland) Bill at Stage 1. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Joint Inspection of Children’s Services and Inspection of Social Work 
Services (Scotland) Bill as amended at Stage 2. 

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Prohibition of Smoking in Certain Premises (Scotland) Regulations 
2006, (SSI 2006/draft) 

the Road User Charging (Penalty Charges) (Scotland) Regulations 
2005, (SSI 2005/652) 

the Road User Charging Schemes (Keeping of Accounts and Relevant 
Expenses) (Scotland) Regulations 2005, (SSI 2005/654) 

the M77 (Malletsheugh) (Speed Limit) (Scotland) Regulations 2005, 
(SSI 2005/655) 

the Smoking, Health and Social Care (Scotland) Act 2005 
(Commencement No.2) Order 2005, (SSI 2005/642) 

the Charities and Trustee Investment (Scotland) Act 2005 
(Commencement No.1) Order 2005, (SSI 2005/644). 



 

4. Instruments subject to annulment: The Committee will consider the following— 

the Public Contracts (Scotland) Regulations 2006, (SSI 2006/1) 

the Utilities Contracts (Scotland) Regulations 2006, (SSI 2006/2) 

the Food Hygiene (Scotland) Regulations 2006, (SSI 2006/3) 

the Older Cattle (Disposal) (Scotland) Regulations 2006, (SSI 2006/4) 

the Prisons and Young Offenders Institutions (Scotland) Amendment 
Rules 2006, (SSI 2006/5). 

5. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No.12) (Scotland) Order 2005 Revocation 
Order 2006, (SSI 2006/6). 

6. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will consider its draft report. 



 

The following papers are relevant to this meeting: 
 
Agenda Items 1 - 4
 
Legal brief (Private) – to follow SL/S2/06/02/1 
 
Agenda Item 1 
 
Executive response SL/S2/06/02/2 
 
Agenda Item 2 
 
Delegated powers memorandum SL/S2/06/02/3 
Bill as amended at Stage 2 (circulated to Members only)  
 
Agenda Item 3 
 
Executive responses SL/S2/06/02/4 
 
Agenda Items 4 and 5 
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 4 
 
Correspondence from the Scottish Prison Service on SSI 2006/5 SL/S2/06/02/5 
 
Agenda Item 6 
 
Draft report options paper (Private) – to follow SL/S2/06/02/6 
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SUBORDINATE LEGISLATION COMMITTEE 

 
2nd Meeting, 2006 (Session 2) 

 
Tuesday 17th January, 2006 

 
Executive Response 

 
Animal Health and Welfare (Scotland) Bill at Stage 1 

 
On 10 January 2006, having considered the Animal Health and Welfare (Scotland) 
Bill and the information provided by the Executive by letter of 5 January, the 
Subordinate Legislation Committee sought further explanation of a number of 
matters. The substance of the Committee’s request for an explanation in relation to 
each matter and the Scottish Executive’s response is set out below.  
 
General - Use of the emergency affirmative 28 day procedure 
 
The Committee sought clarification of the reasons for the Executive’s use of the 
emergency affirmative 28 day procedure at each of the instances that it is used in 
the Bill, and specifically why this procedure was considered appropriate rather than 
the alternative annulment procedure.   
 
The Scottish Executive responds as follows – 
 
The emergency affirmative 28 day procedure is specified in relation to four sections 
of the Bill (sections 1, 2, 3 and 8), each of which make provision for dealing with fast 
spreading disease. The reason for specifying this procedure is the same in each 
case – namely, to allow the Scottish Ministers to react swiftly to a fast spreading 
disease whilst at the same time providing for full parliamentary scrutiny of the use of 
these powers.  
 
Thus, in section 1, the emergency affirmative 28 day procedure is stipulated in 
relation to the power to specify additional diseases and to specify animals, birds or 
amphibians which may be slaughtered. Were a new disease to emerge, action may 
require to be taken urgently but (given the possible implications of the use of the 
power) it is considered appropriate that there be proper parliamentary scrutiny of the 
measures taken. In section 2, the emergency affirmative 28 day procedure is 
specified in relation to the power to specify additional diseases so as to allow 
animals and birds to be slaughtered under section 2(4). Again, it may be necessary 
to take action urgently but it is also important to have proper parliamentary scrutiny. 
In section 3, the emergency affirmative 28 day procedure is specified in relation to 
power to issue biosecurity codes at a time of a Schedule 2B disease outbreak or 
other emergency. Such action may be urgently necessary because, for example, in 
the course of an outbreak new factors in relation to the spread of a disease have 
emerged which are not addressed by existing biosecurity codes. In section 8, the 
emergency affirmative 28 day procedure is stipulated for the power to specify 
additional diseases in Schedule 2B so as to criminalise deliberate infection, and 
enable the making of an emergency biosecurity order in relation to that disease 
(under section 3). If a new disease emerges and there is a danger that it will be 



 

spread by deliberate infection of animals then steps may need to be taken under this 
provision urgently. Nevertheless, there should be proper parliamentary scrutiny, 
even if necessity dictates that that scrutiny may not be able to take place until after 
the measures are in force. 
 
The Executive took the view that the procedure proposed achieves the right balance 
between legislative preparedness to deal with an unexpected or unknown 
animal/bird disease emergency, and the need for parliamentary scrutiny. The 
Executive acknowledges that the Parliament would be able to undertake some 
parliamentary scrutiny were the relevant instruments made subject to annulment in 
pursuance of a resolution of the Scottish Parliament (Class 5 negative procedure). 
However, given that these powers will be used to tackle fast spreading diseases, the 
urgency of the situation will often necessitate breach of the 21 day rule. 
Nevertheless, in light of the Committee’s comments, the Executive will give 
consideration to bringing forward an amendment to this effect.  
 
Section 18 – Mutilation  
 
Noted. 
 
Section 34 – Animal Welfare codes 
 
The Committee sought confirmation as to how the Executive intends to revoke a 
code. 
 
The Scottish Executive responds as follows – 
 
Section 34 makes provision as to animal welfare codes. As these codes contain only 
guidance, they are not statutory instruments. It is clear that in the case of a statutory 
instrument, power to make the instrument includes power to revoke it. However, 
whilst this might be implied in the case of a power to make a code, the position is not 
clear. Accordingly, section 34(5) has been included to put the matter beyond doubt. 
 
The power to revoke a code will normally be used when an existing code is replaced 
by a new code. Nevertheless, it is acknowledged that as currently drafted it is not 
clear that the power to revoke will attract the same procedure and the Executive will 
give consideration to bringing forward a suitable amendment. Thank you for bringing 
this to our attention. 
 
The Executive hopes that this information is of assistance to the Committee in its 
consideration of the Bill. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

2nd Meeting, 2006 (Session 2) 
 

Tuesday 17th January, 2006 
 

Supplementary Memorandum on Delegated Powers 
 

Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Bill as amended at Stage 2 

Purpose 

1. This Memorandum has been prepared by the Scottish Executive to assist the 
Subordinate Legislation Committee in its consideration, of the Joint Inspection of 
Children’s Services and Inspection of Social Work Services (Scotland) Bill.  Stage 2 
of the Bill was on 21st December 2005 when a number of amendments were made.  
This Memorandum describes provisions in the Bill conferring power to make 
subordinate legislation which were either introduced to the Bill or amended at Stage 
2.  The Memorandum supplements the Executive’s Memorandum to the Subordinate 
Legislation Committee on the Bill as introduced.  Reference may also be made to the 
correspondence from the Committee to the Executive dated 8th and 15th November 
2005 and the Scottish Executive’s responses dated 11th November and 1st 
December 2005.  

Background to the Bill 

2. Part 1 of the Bill makes provision to enable inspection of children’s services 
jointly by any two or more persons or bodies listed in section 1(6) of the Bill or 
directed to participate under section 2(1). 

3. Part 2 of the Bill makes provision to enable inspection of social work services. 

4. Part 3 of the Bill makes provision in relation to regulations and orders made 
under the Bill, interpretation and other general matters. 

5. A fuller description of the background to the Bill and the policy considerations is 
given in paragraphs 2 to 10 of the Memorandum on the Bill as introduced. 



PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

PART 1 – CHILDREN’S SERVICES; AND PART 2 – SOCIAL WORK SERVICES 

Section 3(1) - power to make regulations for the purpose of a joint inspection 

Section 5(3) – power to make regulations for the exercise of functions under 
section 5(1) of the Bill 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure: Draft regulations to be laid and approved by 

affirmative resolution of the Scottish 
Parliament. 

6. Following correspondence with the Committee the Executive undertook to 
introduce amendments at Stage 2 to specify on the face of the Bill the maximum 
possible penalty applicable to an offence created under regulations made under 
section 3(1) or 5(3).   

7. The Bill was duly amended at stage 2 so that section 3(1)(f) and 5(3)(g) now 
provide that only offences punishable on summary conviction by a fine not exceeding 
level 4 on the standard scale may be created in the regulations made under these 
sections. 

PART 3 – GENERAL 

Section 7 – Interpretation 

8. Section 7 of the Bill as introduced defined “social work services functions” as 
such functions of a local authority as are prescribed by regulations. 

9. In correspondence with the Executive the Committee expressed its concern 
that this provision had been left to subordinate legislation.  In response, the 
Executive undertook to bring forward an amendment at Stage 2 to include the 
definition on the face of the Bill. 

10. The Bill was duly amended at stage 2 and the definition of social work services 
functions is now stated to be the functions under the enactments specified in section 
7(2). 

Section 7(3) – power to amend list of enactments in section 7(2) 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure: Draft regulations to be laid and approved by 

affirmative resolution of the Scottish Parliament 



11. As indicated in correspondence with the Committee the amendment at Stage 2 
putting the definition of social work services functions on the face of the Bill also 
included a power to amend the list of enactments by subordinate legislation.   

Reason for taking power 
12. It is considered that the statutory basis for relevant local authority functions will 
develop in the future and this power will allow the definition of “social work services 
functions” to be kept in line with such developments.  This will ensure that the 
coverage of Part 2 inspections can be readily kept in line with developments in the 
social work services field. 

Reason for choice of procedure 
13. It is considered that since amendment of the list of enactments in section 7(2) 
will involve amendment of primary legislation the power should be subject to 
affirmative resolution procedure. 

New Section 8A – Ancillary Provision 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

except where the order adds to, replaces or 
omits any part of the text of an Act in which 
case draft order to be laid and approved by 
affirmative resolution of the Scottish 
Parliament. 

14. In correspondence with the Executive, the Committee queried the lack of 
provision for transitional and consequential provision to be made by subordinate 
legislation. 

15. The Executive considered this further and concluded that there was no need for 
a power to make transitional provision but that it may be necessary to make further 
supplementary, incidental or consequential provision. 

16. The Bill was therefore amended at stage 2 to include a power to make such 
provision by subordinate legislation. 

Reason for taking power 
17. This power allows the Scottish Ministers to make provision for purely ancillary 
matters which may arise following the enactment of the Bill without having to have 
recourse to primary legislation.  The scope of the power is restricted in two respects.  
Firstly, it can only be used to make provisions which are incidental, supplemental or 
consequential. In addition those provisions must be for the purposes of, in 
consequence of or for giving fuller effect to the existing provisions of the Bill. 

18. The Bill contains in section 8 some consequential amendments and repeals 
which have been identified as necessary.  Since introduction two further 



consequential amendments have been identified and these were included in the Bill 
by amendment at Stage 2.   It is considered that there may be further such 
amendments and the inclusion of this new provision will allow these to be made 
without having to have recourse to primary legislation. 

Reason for choice of procedure 
19. It is considered that given the inherent limits on the scope of the power 
negative resolution procedure is appropriate for orders which do not alter the text of 
primary legislation.  Affirmative procedure is considered appropriate where the 
provision is altering primary legislation. 

Section 6 – regulations and orders 

20. This section makes provision in relation to regulations and orders made under 
the Bill.  It was amended at stage 2 to take account of the amendments to the Bill 
which provide in relation to order and regulation making powers. 

21. The amendments to section 6 are as follows:- 

• Section 6(3) is amended to provided that all orders under the Bill are 
subject to negative resolution procedure.  The exception is orders made 
under the new ancillary provision which add to, replace or omit any part of 
the text of an Act. 

22. Section 6(4) is amended to provide that all regulations and ancillary provision 
orders which add to, replace or omit any part of the text of an Act are subject to draft 
affirmative procedure. 
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Executive Responses 
 

The Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006, 
(SSI 2006/draft) 
 
On 10th January 2006 the Committee requested an explanation of the following 
matter.  
 

“The Committee notes that, in relation to the terms “designated hotel bedroom”, 
“designated laboratory room”, “designated room” and “detention or interview 
room” in regulation 1(2), substantive legislative requirements appear to be 
included in a definition regulation provision.  The Committee asks the Executive 
for an explanation as to why these requirements have not been included as 
substantive legislative provisions.” 

 
The Scottish Executive responds as follows- 
 
2. In drafting the Prohibition of Smoking in Certain Premises (Scotland) 
Regulations 2006, the Executive’s intention was to aid the reader by providing at 
Schedule 1 a single list of premises which would be no-smoking premises and, at 
Schedule 2, a list of those premises or parts of premises which would be excluded 
from the Schedule 1 list. The alternative to this approach would have been to draft 
the Regulations such that its Schedules 1 and 2 were substantially more detailed 
and complex.   The former approach, which in the Executive’s view better aided the 
reader, was preferred. 
 
3. The Executive considers that, in the circumstances of these draft Regulations, 
there is no legal effect to having chosen the former drafting style over the latter, and 
that the interpretation of the exemptions specified in Schedule 2 to the Regulations is 
clear and unaffected.
 



The Road User Charging (Penalty Charges) (Scotland) Regulations 2005, 
(SSI 2005/652) 
 
On 10 January 2006 the Committee asked the Executive for an explanation of the 
following matters. 
 
2.The Committee asks the Executive to explain the drafting of regulation 8(1), and 
asks whether it should read “purpose specified in section 56(2)(a)” rather than 
“purpose of” that section. 
 
3.The Committee also seeks an explanation for the vires for regulation 10(6) and the 
provisions relating to the contents of a vehicle contained in regulations 11 and 13. 
The Committee noted that regulation 12 makes no reference to the contents of a 
vehicle.  The Committee asks if this deliberate. 
 
4.The Committee also asks the Executive to explain why regulation 13(3) is not 
drafted as a provision to be included in a charging scheme as it seems to be 
inconsistent with the other provisions of regulation 13 and with the enabling powers. 
 
5.Finally, the Committee seeks confirmation from the Executive as to whether any 
progress has been made with the regulations referred to in regulation 13. 
 
The Scottish Executive responds as follows 
 
1.  We agree that the wording proposed by the Committee may be more appropriate 
however we consider that it is clear from the existing drafting what the purpose is. 
 
2.  We are of the view that section 81(2) provides the vires for regulation 10(6) and 
the other provisions relating to the contents of a vehicle contained in regulations 11 
and 13. There is no reference in regulation 12 to contents of a vehicle as it is not 
current policy that a charge be made in this regard. 
 
3. Whilst regulation 13(3) could have been drafted in the manner suggested by the 
Committee it is something which will have had to be included in a charging scheme 
and is more relevant to section 64. 
 
4. It is intended that the regulations referred to in regulation 13 will be in place prior 
to any charging scheme coming into force. 
 



The Road User Charging Schemes (Keeping of Accounts and Relevant 
Expenses) (Scotland) Regulations 2005, (SSI 2005/654) 
 
On 10 January 2006 the Committee asked the Executive for an explanation of the 
following matters. 
 
2. The Committee asks the Executive why it was thought necessary to define “net 
proceeds” and by extension “relevant expenses” when the former term does not 
appear in the Regulations and the definition simply repeats the definition in the 
enabling power. 
 
3.The Committee also asks why the Executive considered it necessary to include a 
definition of “charging authority” when the definition simply refers the reader to the 
definition of that term in the parent Act. 
 
4.The Committee seeks clarification of the drafting of regulation 3, which appears to 
repeat the obligation imposed by the parent Act. 
 
5. The Committee notes that the relevant provision in paragraph 4 of schedule 1 to 
the Act includes a reference to joint accounts by charging authorities for which the 
Regulations do not appear to make provision. The Committee asks if this is 
deliberate. 
 
6.Although the Regulations do not directly make provision to this effect, it appears 
from the Explanatory Note that the Executive may intend the references to 
enactments etc in the definition of “proper accounting practices” in regulation 2 to 
have ambulatory effect.  The Committee seeks confirmation of whether this is the 
intention and if so, which provision authorises such provision. 
 
7. Finally, the Committee asks the Executive to explain the purpose of regulation 
4(1). 
 
The Scottish Executive responds as follows: 
 
1. The term “net proceeds” is used in regulation 3(a). The term “net proceeds” is 
defined only for the purpose of Schedule 1 of the parent Act and therefore express 
provision is needed in order that the term in these regulations attracts the same 
meaning as that contained in the Schedule of the parent Act.  The definition of net 
proceeds contains the term “relevant expenses” and regulation 4(1) determines what 
expenses are relevant expenses         
 
2.  The reason for  including the definition of “charging authority” was to ensure that 
the definition, which applies only to Part 3 of the Act, would apply to these 
regulations. 
 
3. Regulation 3 follows the general lay out but does not repeat the obligation 
imposed by the parent Act. In general regulation 3 requires that the accounts must 
be kept, prepared and published in accordance with proper accounting practices as 
defined in regulation 2. 
 



4. The Regulations focus on what is required for a single charging authority. There 
are no joint schemes currently in place and if a joint scheme is proposed we may 
seek to amend the regulations. 
 
5. We confirm that the intention is that the definition of “proper accounting practices” 
should have ambulatory effect. The reason being that we would not want to amend 
the regulations for each change in proper accounting practices. We consider that the 
power contained in section 81(2) is sufficiently wide to allow for this. 
 
6. Regulation 4(1) determines relevant expenses as all of the expenses incurred by a 
charging authority in making and operating the scheme. 



The M77 (Malletsheugh) (Speed Limit) (Scotland) Regulations 2005, 
(SSI 2005/655) 
 
1. On 10 January the Committee sought an explanation of the following matter: 
 

“2. The Committee asks for an explanation of the purpose of regulation 
1(2) and, in particular, the reference to “regulation 1(1)” in that paragraph 
given that paragraph (1) is a citation provision and does not refer to a “special 
road”. 
 
3. The Committee notes that paragraph (2) appears to be an 
interpretation provision relevant to the whole of the Regulations and asks why, 
if this so, the heading to regulation 1 is “Citation” rather than “Citation and 
interpretation”. 
 
4. Finally, the Committee asks the Executive to explain why, given that 
breach of regulation 3 is a criminal offence for which the penalty is provided in 
the parent Act, no information to this effect, together with a note of the current 
maximum penalty, is included in the Explanatory Note.”. 
 

First and Second Matters 
 
2. The Committee is correct that regulation 1(2) is intended to be an 
interpretation provision.  Accordingly the heading to regulation 1 should have been 
“Citation and interpretation”. 
 
3. The Committee have noted that in regulation 1(2) there is an apparent 
reference back to regulation 1(1).  As the Committee note that paragraph is a citation 
provision and does not refer to the special road.  In this instrument the reference to 
the special road is not in regulation 1(1) but unfortunately an erroneous cross 
reference was used inadvertently by following an earlier precedent for the exercise of 
this power where the cross reference was correctly stated as regulation 1(1). 
 
4. Given the terms of the substantive provisions of the Regulations, including the 
correct cross-reference being made in regulation 2, the Executive consider that for 
this Order the special road affected is sufficiently identified.  Accordingly it is 
considered that the instrument achieves its effect even with the erroneous cross 
reference. 
 
Third Matter 
 
5. Unfortunately no reference was made to the criminal offence and the penalty 
for that in the Explanatory Note by oversight from following an earlier precedent. 
 
6. The Executive accordingly apologises for each of these oversights. 



The Smoking, Health and Social Care (Scotland) Act 2005 (Commencement 
No.2) Order 2005, (SSI 2005/642) 
 
On 10th January 2006 the Committee requested an explanation of the following 
matters- 
 

“Subsections (4) and (5), to which subsections (6) and (8) relate, have not 
been commenced by the Order.  The Committee asks the Executive to 
explain why these subsections  have not been commenced, if only for the 
purpose of making regulations. 

 
2. The Committee noted that article 2 does not include a reference to the Act 
containing the sections to be brought into force by the Order. 
 
3. The Committee also asks the Executive to explain why a reference to 
subsection (4) of the enabling power has been omitted from the preamble. 
 
The Scottish Executive responds as follows:  
 
4. The Executive thanks the Committee for its letter.   
 
5. In relation to the first question, the Executive accepts that subsections (4) and 
(5) of section 4, to which subsections (6) and (8) relate, should have been 
commenced by the Order along with subsections (6) and (8), if only for the purpose 
of making regulations.  In fact, the power under section 4(8) will not be exercised by 
Scottish Ministers before 26th March, when the remaining provisions of sections 1 to 
10 of the parent Act are due to come into force.  The power under section 4(6) is 
used in the Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006 
(S.S.I. 2006/Draft).  While this elaborates on terms used in subsections (4) and (5), 
neither section 4(6) nor (8) will have practical effect before 26th March. 
 
6. In relation to the second point, the Executive accepts that article 2 should 
have included a reference to the Act.  However, the Executive’s view is that the 
omission of such a reference is not fatal as the Act to which the provision is intended 
to refer can be clearly construed from the Order.  
 
7. In relation to the third question, the Executive accepts that it is normal practice 
to refer to a provision such as section 43(4) when making a commencement order 
which appoints different days for the coming into force of a different sections of the 
parent Act.  However, while accepting that it may have been ideal to refer to section 
43(4) the Executive would draw attention to the following three points: - 
 

• the power to make the commencement order is contained in section 43(3) of 
the parent Act which was cited in the preamble.  Section 43(4) is merely an 
ancillary provision. It extends the power in section 43(3) to enable different 
days to be appointed for different purposes.  It is not a stand-alone power.  
Accordingly it is not strictly necessary to include it in the preamble and in one 
view it might be appropriately relegated to a footnote. 

 



• the Executive considers that if it is necessary to refer to section 43(4) in the 
preamble this is achieved by the inclusion of the words “and all other powers 
enabling them in that behalf” in the preamble to the order. 

 
• the Executive wishes to make it clear that the fact that section 43(4) was not 

expressly cited does not invalidate the commencement order.  There is no law 
which provides that an instrument is only valid if all the powers under which it 
is made are cited in the preamble. 

 
8. Further, in relation to that third question, the Executive notes that, whilst the 
Committee has previously indicated that it is a rule of good practice that all relevant 
powers should be cited and reports the instrument on the grounds of failure to follow 
proper legislative practice, it has nevertheless accepted that the inclusion of 
subsection (4) is not strictly necessary. 
 
9. Notwithstanding the Executive’s above response, the Executive advises that, 
to put the matter beyond any doubt, it will make a further Commencement Order 
immediately to bring into force section 4 of the Smoking etc Act, in so far as it is not 
already in force.  The remaining Part 1 provisions, in so far as those provisions are 
not already in force, are then due to come into force at 6am on 26th March 2006.



The Charities and Trustee Investment (Scotland) Act 2005 (Commencement 
No.1) Order 2005, (SSI 2005/644) 
 
1. On 10 January 2006 the Subordinate Legislation Committee considered the 
above instrument and noted that although the Explanatory Note states that all the 
order and regulation making powers in the Act are brought into force by the Order, 
section 99, which contains an order-making power, is not commenced.  
 
The Scottish Executive responds as follows: 
 
1. The Executive is grateful to the Committee for drawing this matter to its 
attention.  It was intended to include the section in this commencement order.  It will 
now be included in the next Commencement Order.  There are no plans at present 
to make legislation under this provision. 
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HEADQUARTERS 
Calton House 
5 Redheughs Rigg 
EDINBURGH EH12 9HW 
 
Directorate of Corporate Services 
Director:  Rachel Gwyon 

 
 
         11 January 2006 
 
Clerk to Subordinate Legislation Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 
Dear Ms Cooper 
 
THE PRISONS AND YOUNG OFFENDERS’ INSTITUTIONS (SCOTLAND) 
RULES 1994 
 
I am writing to offer you some background and further information on a Statutory 
Instrument which Ministers are laying before Parliament to amend the above Rules.  
The purpose of the amendment is to increase the period of short (home) leave that 
may be granted to a prisoner, in terms of Rule 120, from 3 nights to 7 nights. 
 
In May 2004 the Minister for Justice announced a package of measures to improve 
prison conditions and make more effective use of custody following Lord Bonomy’s 
judgment in the Napier case.  As part of this package Ms Jamieson announced that 
Ministers had agreed to enhance home leave arrangements for low risk long-term 
prisoners nearing the end of their sentences.  I am pleased to attach the news 
release that accompanies the laying of the Statutory Instrument.  This explains its 
purpose and outlines the considerable progress that has been made since the 
Minister’s announcement 18 months ago.  Following on from the physical 
improvements which have been made to the prison estate, and the passage of the 
Management of Offenders Act with its focus on reducing re-offending, the time is 
now right to put in place the arrangements for enhanced home leave.    
 
We are conscious that the 1994 Rules have been amended on a number of 
occasions and that the Committee may wish to understand what work is underway 
on consolidation.  The Scottish Prison Service (SPS) and the Office of the Solicitor to 
the Scottish Executive (OSSE) are working on a consolidation of the Rules but have 
not yet been able to complete the task – not least because of the work involved in 
the court cases following the Napier judgement and other legal challenges raised on 
behalf of prisoners.   
 
A consolidation of the Rules will require the existing Rules to be renumbered.  We 
have had some concern about confusion arising if certain of the Rules are 



renumbered, for example the current Rule 80 which deals with the removal of 
prisoners from association.  The numbering of these Rules is well known to prisoners 
and any change may give rise to apprehension by prisoners (at least in the short 
term) that we had changed the Rules rather than just renumbered them.   A change 
to rule numbers would also require us to amend certain forms and paperwork 
commonly used within prisons.  We are working to resolve these and other practical 
issues and to identify the best way to ensure the Rules are consolidated on a regular 
basis. 
 
I hope this is helpful. 
 
Yours sincerely 
 
RACHEL GWYON 
Director of Corporate Services  

SYO00306 
An Agency of the Scottish Executive Justice Department 



Making more effective use of Custody 
 

In May 2004 the Minister for Justice announced a package of measures to improve 
prison conditions and make more effective use of custody following Lord Bonomy’s 
Judgement in the Napier case.  These measures included: 
 

• additional investment in the prison estate to help eradicate slopping out; 
• the creation of an additional 200 places in rapid build units on existing SPS 

sites; 
• the use of electronic tagging to reduce remands;  and 
• enhanced arrangements for home leave for prisoners nearing the end of their 

sentences. 
 

Considerable progress has been made since the Minister’s announcement 18 
months ago.  SPS ended slopping out in HMP Barlinnie in July 2004 after more than 
100 years and at HMP Edinburgh in June 2005 after more than 80 years.  SPS’s 
redevelopment of HMYOI Polmont continues and slopping out is planned to end 
there in 2006.  New accommodation has also now been opened in HMP Glenochil. 
 
SPS has reduced the number of places without access to night sanitation, from 
1,905 in 2001 to 375 in 2006.  This now means that 94% of all prisoner places have 
access to night sanitation.  No prisoner now shares a cell in slopping out conditions.  
 
The quick build accommodation at HMP Castle Huntly and HM Institution Cornton 
Vale have also been completed and are now occupied.  In total this represents an 
investment of approximately £260m in Scotland’s prisons since the conclusion of the 
Prisons’ Estates Review in 2002. 
 
Following on from the physical improvements which have been made to the Prison 
Estate and to promote the most effective use of custody, enhanced arrangements for 
home leave for prisoners at the end of their sentences are being put in place.  This 
will mean an increase in the maximum period of home leave from 3 to 7 days.  
Prior to prisoners being eligible to participate in these arrangements they will, as at 
present, have to meet a number of defined criteria and be subject to a rigorous risk 
assessment.  Only those prisoners who are deemed to be a low risk will be allowed 
to participate. 
As well as helping to address the issues arising from Lord Bonomy’s judgment there 
are some additional benefits arising from these arrangements: 

• it will assist in maintaining family relationships, which is widely considered to 
be of great value in reducing re-offending; 

• all long-term prisoners should have an allocated social worker from the area 
they are returning to. Increased home leave gives a potential of more frequent 
contact with these social workers pre-liberation;  and 

• it will also help offenders build links with other services in their home area, 
which will support their re-integration back into the community.  
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Tony Cameron (Chief Executive of the Scottish Prison Service) said, “I am pleased 
with the progress that we have made in delivering the commitments made by the 
Minister in her announcement in May 2004.  We have made considerable progress 
to realising our vision of a prison estate that is fit for purpose for the 21st century.  
After a great deal of preparatory work we are now in a position to implement further 
reforms in making more effective use of our prisons through these enhanced 
arrangements for home leave.  
 
Tom Fox 
Head of Communications 
Scottish Prison Service 
Tel: 0131 244 8463 
Fax: 0131 244 8648 

Note to News Editors  
 
1. The Justice Minister announced the package of measures to reform prison 

conditions in response to PQ S2W-08152 answered on 12 May 2004. 
 
2. Enhanced home leave makes provision for prisoners to spend up to a maximum 

7 days at a time at home preparing for release. 
 
3. All prisoners will be subject to strict license conditions and can be returned to 

custody at any time. 
 
4. This initiative will effect a maximum of 6% of the prison population. 
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