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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

1st Meeting, 2006 (Session 2) 
 

Tuesday 10th January, 2006 
 
The Committee will meet at 10.30am in Committee Room 5. 
 
1. Item in private: The Committee will consider whether to take agenda item 7 and 

all future considerations of its draft inquiry report in private. 

2. Delegated powers scrutiny: The Committee will consider a response from the 
Executive to points raised on the following bill— 

Animal Health and Welfare (Scotland) Bill at Stage 1.

3. Legislative consent memorandum:  The Committee will consider the powers to 
make subordinate legislation conferred on Scottish Ministers in the Health Bill. 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

the Prohibition of Smoking in Certain Premises (Scotland) Regulations 
2006, (SSI 2006/draft). 

5. Instruments subject to annulment: The Committee will consider the following— 

the Road User Charging (Liability for Charges) (Scotland) Regulations 
2005, (SSI 2005/651) 

the Road User Charging (Penalty Charges) (Scotland) Regulations 
2005, (SSI 2005/652) 

the Transport of Animals (Cleansing and Disinfection) (Scotland) 
Regulations 2005, (SSI 2005/653) 

the Road User Charging Schemes (Keeping of Accounts and Relevant 
Expenses) (Scotland) Regulations 2005, (SSI 2005/654) 



 
 

the M77 (Malletsheugh) (Speed Limit) (Scotland) Regulations 2005, 
(SSI 2005/655) 

the Criminal Legal Aid (Scotland) (Fees) Amendment (No.3) 
Regulations 2005, (SSI 2005/656) 

the Marriage (Approval of Places) (Scotland) Amendment Regulations 
2005, (SSI 2005/657). 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

the Smoking, Health and Social Care (Scotland) Act 2005 
(Commencement No.2) Order 2005, (SSI 2005/642) 

the Adoption and Children Act 2002 (Commencement No.1) (Scotland) 
Order 2005, (SSI 2005/643) 

the Charities and Trustee Investment (Scotland) Act 2005 
(Commencement No.1) Order 2005, (SSI 2005/644) 

Act of Sederunt (Ordinary Cause, Summary Application, Summary 
Cause and Small Claim Rules) Amendment (Miscellaneous) 2005, 
(SSI 2005/648) 

Act of Sederunt (Rules of the Court of Session Amendment No.10) 
(Proceeds of Crime: External Requests and Orders etc.) 2005, 
(SSI 2005/663). 

7. Inquiry into the regulatory framework in Scotland: The Committee will 
consider a draft report. 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 

 



 
 

The following papers are relevant to this meeting: 
 
Agenda Items 2 - 6
 
Legal brief (Private) – to follow SL/S2/06/01/1 
 
Agenda Item 2 
 
Executive response SL/S2/06/01/2 
 
Agenda Item 3 
 
Legislative consent memorandum and draft motion SL/S2/06/01/3 
Relevant amendments SL/S2/06/01/4 
 
Agenda Items 4 - 6 
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 7 
 
Draft report (Private) SL/S2/06/01/5 
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SUBORDINATE LEGISLATION COMMITTEE 
 

1st Meeting, 2006 (Session 2) 
 

Tuesday 10th January, 2006 
 

Executive Response 
 

Animal Health and Welfare (Scotland) Bill at Stage 1 
  
1. On 22 December 2005, having considered the Animal Health and Welfare 
(Scotland) Bill, the Subordinate Legislation Committee sought explanation of a 
number of matters. The substance of the Committee’s request for an explanation in 
relation to each matter and the Scottish Executive’s response is set out below.  
 
General - Use of the emergency affirmative 28 day procedure 
 
The Committee sought clarification of the reasons for the Executive’s use of the 
emergency affirmative 28 day procedure at each of the instances that it is used in 
the Bill.  The Executive was also asked to comment on the Committee’s concerns in 
relation to this type of procedure. 
 
The Scottish Executive responds as follows – 
 
2. The Executive’s actions in the event of an outbreak of a fast spreading animal 
or bird disease will be strongly influenced by advice from veterinary and other 
scientific experts.  The experiences of such disease outbreaks, types of which are 
set out in Schedule 2B to the 1981 Act (inserted by section 8 of the Bill), provide 
powerful evidence that swift action to contain the disease is paramount in preventing 
serious consequences for many more animals/birds, possibly humans, and the 
country in general.  These experiences should be seen not only in a Scottish or GB 
context, but more widely as evidenced by the examples given in Chapter 2 of the 
initial consultation document on the animal health aspects of the Bill (Animal Disease 
Control: Proposals for Legislation in Scotland; February 2003). 
 
3. Veterinary advice is that Scotland is likely to be affected again – at some point - 
by one or more of the serious diseases mentioned in section 8 of the Bill.  There is 
also the possibility that a particular virus strain could mutate, or a new animal/bird 
disease develop, and that it could spread quickly and widely, again not just to 
animals/birds but also possibly having human health consequences. 
 
4. For example, diseases such as Hendra and Nipah both had limited but serious 
consequences when they occurred in Australia and the Far East.  Hendra virus was 
first isolated in 1994 from specimens obtained during an outbreak of respiratory and 
neurological disease in horses and humans in Hendra, a suburb of Brisbane, 
Australia.  Nipah virus is related but not identical to Hendra virus.  Nipah virus was 
initially isolated in 1999 from an outbreak of encephalitis and respiratory illness 
among adult men in Malaysia and Singapore.  Both diseases caused serious 
illnesses and deaths in both humans and animals.  Whilst it seems very unlikely that 
either of these diseases could occur in Scotland, their sudden and unforeseen 



 

appearance in Australia and the Far East in the 1990s illustrates that it is impossible 
to foretell the emergence of new diseases. 
 
5. The Executive therefore considers that the parliamentary procedure which 
applies to the four sections of the Bill (sections 1, 2, 3 and 8) which make provision 
for dealing with fast spreading disease should be such as to allow the swift 
introduction of measures where necessary. Without this ability it may not be possible 
to prevent, or quickly contain, a fast spreading disease. At the same time, given the 
importance of the measures involved (particularly the economic and social effects on 
individual farmers and farming communities), the Executive recognises that there 
should be full parliamentary scrutiny of the use of these powers.  
 
6. The emergency affirmative 28 day procedure allows action to be taken swiftly 
by the Executive, but at the same time provides for full parliamentary scrutiny of the 
measures.  The Executive therefore considers that the procedure proposed achieves 
the right balance between legislative preparedness to deal with an unexpected or 
unknown animal/bird disease emergency, and the need for parliamentary scrutiny.  
 
7. In a particular case, should Parliament determine that the powers have not 
been used appropriately it would be open to Parliament to refuse to affirm a relevant 
order and the measures would then fall. Were this to happen, in the Executive’s 
opinion, it would not then be appropriate for the Executive to make another order in 
the same terms based on the same factual circumstances. 
 
8. On the issue of parliamentary time, the Executive notes that the powers sought 
are expected to be used infrequently (for example, the last major disease outbreak in 
Scotland was the foot-and-mouth disease outbreak in 2001). Therefore, it is 
considered that there will not be a significant impact in terms of use of parliamentary 
time overall, and that where the emergency affirmative 28 day procedure applies, the 
use of parliamentary time is appropriate to ensure proper parliamentary scrutiny.  
 
Section 1 – Slaughter for preventing spread of disease 
 
The Committee noted that, in relation to an order prescribing the amount of 
compensation to be paid for animals slaughtered, the delegated powers 
memorandum suggests that having no parliamentary procedure is in keeping with 
the provisions of the Animal Health Act 1981 but that the Bill and the 1981 Act are 
also inconsistent regarding the methods of determining compensation. The 
Committee sought clarification as to why such orders will not be laid before the 
Parliament. 
 
The Scottish Executive responds as follows – 
 
9. The Committee raised concerns in relation to the fact that there is no 
parliamentary procedure for orders made under paragraph 8 of Schedule 3A (i.e. 
orders dealing with compensation for animals that are compulsorily slaughtered 
using Schedule 3A powers). 
 
10. As noted in paragraph 12 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation cannot be determined until the exact 

 



 

circumstances of a particular disease outbreak are known.  The Executive has 
followed the general scheme of the Animal Health Act 1981 in having no 
parliamentary procedure for such orders. However, in the light of the Committee’s 
comments and given the expected detail that the order would include, the Executive 
would propose to bring forward an amendment at Stage 2 to provide for a negative 
procedure to apply to such orders. 
 
Section 2 – Slaughter of treated animals 
 
The Committee asked why orders fixing the level of compensation under section 
16B(6) of the 1981 Act (inserted by section 2 of the Bill) are not required to be laid 
before the Scottish Parliament. 
 
The Scottish Executive responds as follows – 
 
11. Section 16B of the 1981 Act (inserted by section 2 of the Bill) contains power to 
slaughter vaccinated animals for the purposes of securing disease free status. 
Section 16B(6) provides power to fix the level of compensation payable for animals 
slaughtered under section 16B (i.e. orders dealing with compensation for vaccinated 
animals that are later slaughtered for the purpose of securing (or contributing to the 
securing of) disease free status). 
 
12. As noted in paragraph 16 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation cannot be determined until the exact 
circumstances of a particular disease outbreak are known.  Therefore, it is 
appropriate to have an order making power for determining the level of 
compensation at the time of an outbreak. In drafting section 16B(6) of the 1981 Act 
(which provides power to make an order fixing the level of compensation), the 
Executive has followed the general scheme of  the Animal Health Act 1981 in having 
no parliamentary procedure for such orders. Nevertheless, in the light of the 
Committee’s comments, the Executive would propose to bring forward an 
amendment at Stage 2 to provide for negative procedure to apply to such orders. 
 
Section 3 – Biosecurity codes 
 
The Committee considered that there could be confusion over whether breaking 
biosecurity codes issued under this section constitutes a criminal offence and that 
there should be more distinction drawn between guidance and mandatory 
requirements.  In that context, the Committee sought clarification in relation to this 
provision. 
 
The Scottish Executive responds as follows – 
 
13. The Executive considers that confusion is unlikely to arise because guidance 
on biosecurity measures and mandatory requirements will either form separate 
codes or separate parts of a single biosecurity code.  There would thus be a clear 
distinction between that part of the code which constitutes guidance and that part 
which takes the form of mandatory requirements. 
 

 



 

14. It is intended that, once the Bill has received Royal Assent, discussions will 
take place with the industries concerned on those mandatory biosecurity 
requirements which are proposed. That discussion would include the species to 
which the intended requirement would apply and the specific circumstances in which 
it would apply (for example, in case of a disease outbreak or formally announced 
significantly increased risk of disease occurring).  
 
Section 5 – Animal gatherings 
 
The Committee sought clarification in relation to whether an animal gathering could 
include a domestic setting; sought the Executive’s views in relation to creating a duty 
rather than a power for appeals; and sought clarification whether it would be possible 
by virtue of section 84 of the 1981 Act to provide for fees to be charged. 
 
The Scottish Executive responds as follows – 
 
15. The Executive does not intend, as a matter of course, to license gatherings in a 
domestic setting.  The emphasis would be on sheep and cattle gatherings where 
diseases can spread quickly.  But circumstances could arise, for example, where the 
State Veterinary Service judge there is a significant risk of Avian Influenza, in which 
domestic premises may require a licence for a show of captive bred British birds, etc. 
 
16. The Executive’s view in relation to creating a duty rather than a power of appeal 
(sub-section (5)(g)) is that this is not necessary or desirable.  As currently drafted, 
the order making power provides general powers in connection with the licensing of 
animal gatherings including the possibility of the inclusion of provision for appeals in 
connection with licences.  To require every order made under this power to make 
provision in connection with appeals would be unworkable as the power could be 
used to revoke a previous order, make amendments to a previous order, or for 
isolated provision such as specifying the application procedure.  The Executive is 
mindful of its obligations under the Scotland Act and the Human Rights Act and, 
therefore, where a right of appeal is required such a right will be provided.  This 
could take the form of a separate order making only provision for such a right of 
appeal, incorporated into a more general order or through administrative means 
coupled with judicial review.  The exact form and nature of any appeal is still to be 
fully considered. 
 
17. Whilst it is acknowledged that section 84 of the 1981 Act could be construed as 
providing power to provide for fees to be charged for licences issued under section 
5, it is not the Executive’s  policy to charge fees for licences issued under section 5.   
 
Section 8 – Specified diseases 
 
The Committee questioned why the emergency affirmative 28 day procedure was 
considered appropriate for what may be long-term measures, such as the specified 
diseases at section 8 of the Bill.  
 
The Scottish Executive responds as follows – 
 

 



 

18. The Executive is concerned about the possible deliberate spread of an infection 
during an epidemic, for example, for reasons of fraud, and to allow prompt action in 
the case of bio-terrorism.  Clearly if the latter were to occur the disease agent might 
be entirely novel, even the result of genetic engineering, and so the Executive 
believe it necessary to have powers to take prompt action to deal with any deliberate 
attempts to infect susceptible animals.  The provision of an emergency affirmative 28 
day procedure for the order making power should be seen in the above context. 
Whilst allowing action to be taken quickly, the 28 day procedure also provides for 
appropriate parliamentary scrutiny and, provided the order is approved, its provisions 
will remain in force for as long as is required. 
 
Section 10 – Livestock genotypes: specification, breeding and slaughter 
 
The Committee noted that section 36V obliges Scottish Ministers to pay 
compensation for livestock slaughtered and property destroyed in accordance with a 
restriction notice and that the amount is to be specified by order. The Committee was 
concerned that this provision is not subject to any parliamentary procedure and 
sought comment from the Executive. 
 
The Scottish Executive responds as follows – 
 
19. As noted in paragraph 33 of the Memorandum on Delegated Powers, the 
appropriate level(s) of compensation for action taken in the exercise of the powers 
set down in sections 36R and 36T will only be determined when the exact 
circumstances of a particular disease outbreak are known.  The Executive has 
followed the general scheme of the Animal Health Act 1981 in having no 
parliamentary procedure for such orders. Nevertheless, in light of the Committee’s 
comments, the Executive would propose to bring forward an amendment at Stage 2 
to provide for negative procedure to apply to such orders given the expected detail 
that the order would include. 
 
Section 18 – Mutilation  
 
The Committee asked why the regulation making power to allow Ministers to permit 
certain procedures to be carried out is not subject to a statutory duty to consult as it 
is in clause 5 of the Animal Welfare Bill (which contains similar provision in relation to 
England and Wales).   
 
The Scottish Executive responds as follows – 
 
20. The Executive considers that, as a matter of good administrative practice, 
regulations made under this power would be subject to consultation and that it is not 
necessary to formalise a requirement for consultation in the legislation. 
Nevertheless, if the Committee considers it desirable to follow the English model 
then the Executive would be prepared to bring forward a suitable amendment at 
Stage 2. 
 
 
 
 

 



 

Section 23 – Provision for securing welfare 
 
The Committee sought clarification as to why the Executive sought to use secondary 
legislation to the extent which it has done in this section. 
 
The Scottish Executive responds as follows – 
 
21. The Executive considers that provision for securing the welfare of animals will 
necessarily involve a relatively high level of detail. For example, in specifying general 
requirements such as the requirement that an animal is adequately protected from 
the elements; and in specific requirements such as that a horse has an adequate 
size of stable and access to drinking water. In addition, it is likely that in most cases 
different detailed provision will be made for different types of animal. So, for 
example, there will be separate rules as to the steps which require to be taken to 
secure the welfare of a horse and that of a dog. Further, it is likely that there will be 
not infrequent changes to the legislation as scientific understanding, animal welfare 
standards and veterinary advice develop and change. If the rules were contained in 
primary legislation, this could lead to a need to amend that primary legislation on a 
regular basis. 
 
22. In consequence, it is considered that the use of primary legislation to make the 
detailed rules themselves would be inappropriate in this case. However, the section 
circumscribes those matters on which rules may be made by secondary legislation 
and provides for Parliamentary scrutiny of the secondary legislation by draft 
affirmative procedure.  
 
Section 24 – Licensing etc. of activities involving animals  
 
The Committee sought comments on the different approach as to the creation of 
offences relating to activities involving animals as between the Animal Welfare Bill 
currently passing through Westminster and  the Animal Health and Welfare Bill. 
 
The Scottish Executive responds as follows – 
 
23. It is considered that the approach adopted in the Animal Welfare Bill  - which 
specifies that failure to register or (as the case may be) obtain a licence is an offence 
– is less flexible than that adopted by the Executive which allows offences tailored to 
the particular requirements of the regulations to be created in secondary legislation. 
However, in practice it is considered that there may be little difference as to the 
outcome achieved by the two different approaches. 
 
Section 25 – Prohibition on keeping certain animals 
 
The Committee sought clarification as to why the Executive had taken such a wide 
power at section 25(1) of the Bill. 
 
The Scottish Executive responds as follows – 
 
24. The purpose of this provision is to allow the Scottish Ministers to make 
secondary legislation to prohibit the keeping on domestic or other premises of certain 

 



 

types of animal for which it is difficult to provide adequate care outwith specialised 
facilities (such as zoos and wildlife parks). Currently, the only limitation on the use of 
the power is that it must be for the purposes of securing the welfare of animals. It is 
considered that the use of the power could be further limited so as to require the 
Scottish Ministers to “have regard to the likelihood of adequate care being available 
in the type of premises concerned” before making such an order. This would help to 
ensure that the power could not at some future date be used inappropriately. 
 
Section 33 – Animal Welfare bodies 
 
The Committee sought information on how the Executive envisages that the 
delegated powers contained in section 33 will be used. 
 
The Scottish Executive responds as follows – 
 
25. Section 33(1) provides power to make Regulations to establish Animal Welfare 
bodies, and to make provision as to their establishment and operation.  This would 
allow the Scottish Ministers to establish and fund an advisory body such as the 
Companion Animal Welfare Council (currently a non-statutory body).  Ministers of the 
Crown already enjoy a similar power.  
  
26. Section 33(2) provides power to make provisions to facilitate and improve co-
ordination among animal welfare bodies and would allow the Scottish Ministers to 
ensure that working relations between animal welfare bodies are compatible.  For 
example, this could be used to establish a system to provide a framework for and 
allow information to be exchanged between one animal welfare body and another in 
order that their work is better coordinated.   
 
Section 34 – Animal Welfare codes 
 
The Committee sought confirmation as to how the Executive plans to have regard to 
the consultation responses on a code, and as to how the power to revoke a code will 
be exercised. 
 
The Scottish Executive responds as follows – 
 
27. The Executive considers that the consultation process is a useful tool for 
obtaining feedback on the proposed contents of a code. Not only should a code 
provide a sound system for securing animal welfare, but it should also set out means 
of doing so which are practical and which have the least possible impact on owners’ 
economic and other interests consistent with achieving their objectives.  
 
28. Draft codes will be developed in discussion with the appropriate industry body 
and other parties with an interest in animal welfare.  Many codes are already in wide 
use and these will form the basis of new documents.  However, the opportunity will 
be taken to update, strengthen and improve where necessary.  Veterinary advice will 
be sought from the SVS and veterinary organisations.  The aim will be to produce 
draft codes which have widespread support, not just from the industry body, but from 
a wide range of interested organisations.  Once the draft has been agreed it will be 
issued for formal consultation.  This would be at least for a 12 week period.  

 



 

Comments on the detail of the code will be examined and considered.  Where 
appropriate changes would be made before the code is made and Parliamentary 
approval sought using the affirmative procedure.   
 
29. The power to revoke will normally be used when an existing code is replaced 
by a new code. 
 
30. The Executive hopes that this information is of assistance to the Committee in 
its consideration of the Bill, and would welcome the opportunity to provide any 
necessary further clarification. 
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Legislative Consent Memorandum 
 

Health Bill 
 
Background 
 
1. The Health Bill, which was introduced in the House of Commons on 27th 
October 2005, introduces a number of health improvement and social care 
measures.  The proposed legislative consent motion will seek the consent of the 
Scottish Parliament to the UK Parliament legislating in devolved areas to enable 
Scottish Ministers, through regulations, to amend the current supervisory 
requirements on community pharmacists laid down in the NHS (Scotland) Act 1978.  
It will also seek consent to the UK Parliament legislating, again in a devolved area, in 
respect of the scheme to recover NHS costs in cases of personal injury 
compensation, to amend (i) section 153 of the Health and Social Care (Community 
Health and Standards) Act 2003 (“the 2003 Act”) to extend the powers of Scottish 
Ministers to make regulations prescribing the circumstances in which the amount 
recovered is to be reduced in proportion to any reduction in the compensation 
payable due to contributory negligence, to cases where a claim is settled in any 
manner and not just where there is a judicial award, extra-judicial settlement or 
settlement by a mediation of a prescribed nature and (ii) section 150(7) of the 2003 
Act to update certain terminology which has changed in consequence of the Primary 
Medical Services (Scotland) Act 2004.  The motion will seek the Parliament’s 
consent to the UK Parliament legislating to include in the Bill the conferral on the 
Scottish Ministers of certain powers consequential on the amendments in devolved 
areas, and to alter the executive competence of the Scottish Ministers to enforce 
certain provisions in the Medicines Act.  These provisions will be made by 
Government amendment to the Health Bill. 
 
2. The consequential powers conferred on the Scottish Ministers may be used 
(subject to procedure in the Scottish Parliament) to amend devolved law, for 
devolved purposes, when the Bill is amended to re-introduce the proposed devolved 
provisions in relation to pharmacy services and NHS cost recovery.   
 
3. Scottish Ministers will make the Commencement Orders in respect of the 
amendment to section 17S of the National Health Service (Scotland) Act 1978 and 
the amendments to sections 150(7) and 153 of the 2003 Act for Scotland. 
 
Summary of the Bill and its Policy Objectives 
 
4. Some of the main provisions contained in the Bill are reserved and will extend 
to Scotland including the supervision of the management and use of controlled 
drugs.  Other major provisions are devolved, but will not extend to Scotland.  These 



 

relate, among other things, to the prohibition of smoking in certain premises, places 
and vehicles and to the prevention and control of health care associated infections.  
 
5. The text of the Health Bill can be found at:  
http://www.publications.parliament.uk/pa/cm200506/cmbills/069/2006069.htm
 
(1) Developing the Range of NHS Pharmacy Services   
 
6. The provisions to be included in the Health Bill in the area of NHS pharmacy 
services will be legislation in a devolved area.  The Executive considers that it is 
appropriate to proceed by means of a UK Bill and a legislative consent motion in this 
instance because there are no appropriate Scottish Bills planned to allow the 
measures to be introduced within the required timeframe.  The measures relating to 
NHS pharmacy services and enforcement of the Medicines Act in Scotland will 
complement certain sections of the Smoking, Health and Social Care (Scotland) Act 
2005.  That Act inserts new provisions into the NHS (Scotland) Act 1978 to introduce 
a new community pharmacy contract in Scotland, to be phased in from 1 April 2006. 
 
7. The provisions in the Health Bill relating to NHS pharmacy services are minor, 
technical provisions.  They will enable Scottish Ministers, through regulations, to 
amend the supervisory requirements laid down in the NHS (Scotland) Act 1978 to 
allow pharmacists in Scotland who provide NHS services under a Pharmaceutical 
Care Services (PCS) contract to delegate certain tasks to other trained pharmacy 
staff.  It will be for Scottish Ministers to decide if they wish to invoke the power to 
make regulations and for the Scottish Parliament to exercise control over the use of 
the power.  Without such an enabling amendment those pharmacists who provide 
NHS services under a PCS contract would be required to continue working under the 
current more stringent legislative requirements. 
 
8. Alongside the proposed changes to the supervisory requirements on 
community pharmacists, section 108 of the Medicines Act 1968 is to be amended to 
provide for the enforcement of a new record keeping requirement.  A permanent 
record is to be kept in every pharmacy identifying the responsible pharmacist at any 
given time.  The record will have to be available for inspection and failure to keep 
such a record will be a criminal offence.   
 
9. Section 109 of the Medicines Act 1968 provides for enforcement of the Act in 
Scotland by reference to certain provisions in section 108.  Although section 109 
itself is not changing, Scottish Ministers’ executive competence is affected by the 
change to section 108.   
 
10. The Bill will also impose other duties on the responsible pharmacist, but some 
of these duties will be enforceable by the Pharmaceutical Societies instead of by the 
Secretary of State in England and Wales by virtue of section 108 of the Medicines 
Act, and the Scottish Ministers by virtue of section 109.   Enforcement in these 
circumstances will be by means of professional regulation and through provisions to 
be made in the NHS Pharmaceutical Services Regulations in England and Wales, 
and the corresponding Regulations in Scotland.  A power is to be conferred on the 
Secretary of State (but not the Scottish Ministers) to make regulations to provide that 
the duty of enforcement in sections 108(1) and 109(1) of the Medicines Act shall not 
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apply to the enforcement of these other duties on the responsible pharmacist which 
are not enforceable by the Secretary of State/the Scottish Ministers. 
 
Background 
 
11. The subject matter of the Medicines Act 1968 is reserved in terms of Schedule 
5 to the Scotland Act 1998.  The Medicines Act regulates all activities in relation to 
the manufacture, importation, sale by retail or wholesale, prescribing, dispensing and 
administration of medicines.  The Act requires that the business of the retail sale and 
supply of medicines through pharmacies must be under the “personal control” of a 
pharmacist i.e. that medicines, other than general sale list medicines (which can be 
bought from outlets such as supermarkets), may only be supplied under the 
supervision of a pharmacist.    
 
12. However, NHS legislation is devolved.  Provisions in the Smoking, Health and 
Social Care (Scotland) Act 2005 will repeal and replace section 28(2) of the NHS 
(Scotland) Act 1978 by a new section 17S.  This new section requires that all NHS 
pharmaceutical care services provided under a PCS contract will be provided by, or 
under the supervision of, a registered pharmacist.   
 
13. Section 17S does not provide a regulation-making power to allow 
arrangements to be made for the dispensing of medicines by persons other than 
registered pharmacists.  This means that NHS pharmacists in Scotland will be tied to 
their premises at a time when they are looking to expand the range of services they 
can provide for the NHS.  The new contractual framework for NHS community 
pharmacy in Scotland (expected to be phased in from 1st April 2006) places greater 
emphasis on the provision of a wider range of quality services within and outside the 
pharmacy.  Pharmacists will need to work in different ways to deliver these services: 
they will need to be given the scope to delegate some of their current duties to other 
trained pharmacy staff.   
 
Consultation  
 
14. In 2005, each of the four UK Health Departments consulted on proposals for 
making better use of the pharmacy workforce.  The consultations put forward options 
for changing the current statutory requirements on pharmacists and pharmacies in 
relation to the preparation, dispensing, supply and sale of medicines.  The proposals 
included the idea of replacing the requirement that a pharmacist remain at all times 
in direct “personal control”  of his/her pharmacy with the concept of a “responsible 
pharmacist” who could be absent from the pharmacy for brief periods whilst retaining 
responsibility.  In addition, a new requirement to keep a detailed, daily record of the 
responsible pharmacist was proposed.  The consultation made clear that the 
proposed changes would not be mandatory: pharmacists who wished to do so would 
be able to take up the greater freedoms offered at a pace which would support the 
development of local health care services and suit their individual pharmacy 
business needs.  
 
15. In Scotland, a total of 67 responses were received.  The majority of 
respondents welcomed the proposed changes in the legislation which would 

 



 

continue to safeguard the public while giving pharmacists greater flexibility and the 
freedom to use the skills and training of pharmacy staff to deliver services.  
 
Proposal 
 
16. It is proposed to amend section 17S of the NHS (Scotland) Act 1978 (see 
paragraph 12) to provide for a regulation-making power to allow for the dispensing of 
medicines by persons other than registered pharmacists.  This amendment will bring 
the NHS Act into line with the proposed changes to the supervisory requirements in 
the Medicines Act 1968. 
 
17. The proposed amendment to section 17S will enable Scottish Ministers, 
through regulations, to allow pharmacists in Scotland who provide NHS services 
under a PCS contract to delegate certain tasks to other trained pharmacy staff.  It will 
be for Scottish Ministers to decide if they wish to invoke the power to make 
regulations and for the Scottish Parliament to exercise control over the use of the 
power.  Without such an enabling amendment, those pharmacists who provide NHS 
services under a PCS contract would be required to continue working under the 
current, more stringent, legislative requirements.  
 
Enforcement of the Medicines Act in Scotland 
 
Background 
 
18. Although the Medicines Act 1968 is reserved, responsibility for enforcement of 
the Act in Scotland is devolved to Scottish Ministers.  This reflects the different 
criminal justice system in Scotland and recognises that some enforcement actions 
involve agencies such as Scottish Local Authorities and the Royal Pharmaceutical 
Society of Great Britain (RPSGB).   

 
19. Traditionally the Enforcement Group of the UK Medicines and Healthcare 
products Regulatory Agency (MHRA) had responsibility for Medicines Act 
enforcement work in Scotland.  Since May 2000 they have been authorised by 
Scottish Ministers to continue to enforce the Medicines Act in Scotland.   
 
Proposal  
 
20. Section 108 of the Medicines Act (which in effect sets out enforcement 
provisions for Great Britain) is to be amended to provide for enforcement of a new 
record keeping requirement.  This is necessary because as part of the package of 
reforms a permanent record is to be kept in every pharmacy identifying the 
responsible pharmacist at any given time.  The record will have to be available for 
inspection and failure to keep such a record will be a criminal offence.  
 
21. Section 109 provides for enforcement of the Act in Scotland by reference to 
certain provisions in section 108.  Although section 109 itself is not being amended, 
Scottish Ministers’ executive competence is affected by the change to section 108 in 
respect of the new record-keeping requirement. The consent of the Scottish 
Parliament is sought so that Scottish Ministers can exercise this new enforcement 
provision 

 



 

 
22. The Bill will also impose other duties on the responsible pharmacist, but some 
of these duties will be enforceable by the Pharmaceutical Societies instead of by the 
Secretary of State in England and Wales by virtue of section 108 of the Medicines 
Act, and the Scottish Ministers by virtue of section 109.   Enforcement in these 
circumstances will be by means of professional regulation and through provisions to 
be made in the NHS Pharmaceutical Services Regulations in England and Wales, 
and the corresponding Regulations in Scotland.  A power is to be conferred on the 
Secretary of State (but not the Scottish Ministers) to make regulations to provide that 
the duty of enforcement in sections 108(1) and 109(1) of the Medicines Act shall not 
apply to the enforcement of these other duties on the responsible pharmacist which 
are not enforceable by the Secretary of State/the Scottish Ministers. 
 
Financial Implications 
 
23. There are approximately 1150 community pharmacies in Scotland providing 
NHS pharmaceutical services.  NHSScotland community pharmacy remuneration 
costs are in the region of £115 million each year i.e. the cost of the overall national 
service and locally negotiated services such as advisory services to care homes.   
 
24. The proposals can help secure improvements in NHS value for money in the 
provision of community pharmacy services.  For example, using pharmacists’ skills 
and knowledge to help relieve burdens on GPs, freeing up their time to concentrate 
on the healthcare services that only they can deliver. 
 
(2) Recovery of NHS Costs in Cases of Personal Injury Compensation 
 
25. The amendments to the Health Bill proposed in relation to NHS costs recovery 
constitute legislation in a devolved area:   
 

• Section 153 of the 2003 Act will be amended to address the issue of 
contributory negligence raised during the consultation and which will apply to 
the Scheme as it will be administered in Scotland, England and Wales.   

 
• A minor amendment is also required to section 150(7), again within Part 3 of 

the 2003 Act, as a consequence of the provisions within the Primary Medical 
Services (Scotland) Act 2004 (“the 2004 Act”).   

 
Background 
 
26. Following a consultation in 2002, the Scottish Parliament supported the GB-
wide proposal to extend the current Road Traffic Accident scheme to allow for the 
recovery of NHS costs in all cases where personal injury compensation is paid.  The 
legislative framework for the extended scheme is contained in Part 3 of, the 2003 Act 
and is explained in greater detail in the Sewel memorandum at:  
 http://www.scotland.gov.uk/Topics/Government/Sewel/SessionTwo . 
 
27. The 2003 Act received Royal Assent on 20th November 2003 but the 
introduction of the NHS Costs Recovery Scheme has been postponed three times – 
from 1st April 2004 until 1st November 2004 at the request of the Department for 

 

http://www.scotland.gov.uk/Topics/Government/Sewel/SessionTwo


 

Work and Pensions (DWP) following publication of the final report on the review of 
Employers’ Liability Compulsory Insurance (ELCI) in December 2003; again from 1st 
November 2004 until 1st April 2005 for administrative reasons within the Department 
of Health (DH), in particular new procedures to scrutinise regulatory proposals that 
have cost implications for businesses; and lastly from 1st April 2005 to October 2006 
as a result of issues raised in the responses to the consultation exercises on the 
draft regulations for the Scheme, which were undertaken simultaneously by the 
Scottish Executive and Department of Health between September and December 
2004. 
 
28. Contributory Negligence – During the consultation exercise, DWP and other 
key stakeholders expressed concern about proposals within the regulations to deal 
only through the courts or by an approved form of mediation in cases of contributory 
negligence (i.e. where the compensation payment made to the injured person is 
reduced to reflect his/her personal responsibility for the accident and the NHS 
charges payable would be reduced accordingly).  DWP felt this policy would increase 
costs, especially in smaller claims, and could be seen as undermining the work 
currently underway by DWP to streamline lower value ELCI claims.  These views 
were shared by other respondents to the consultation, particularly as arrangements 
for resolving personal injury claims had changed significantly since the 2003 Act was 
first drafted. 
 
29. Insurers would prefer a mechanism that promotes speedy and economic pre-
action settlement of claims.  Such a mechanism would also avoid the mediation 
process proposed in the regulations which could be seen as impractical in the vast 
majority of straightforward, low-value personal injury claims that, in practice, are 
almost invariably resolved by global offers and settlements. 
 
30. Section 150(7) Amendment – In addition to the amendment to section 153 of 
the 2003 Act, a minor amendment is required to section 150(7), also within Part 3 of 
the 2003 Act, as a consequence of the provisions within the 2004 Act.  Section 
150(7) of the 2003 Act excludes general medical services or personal medical 
services provided at a hospital from being treatment in respect of which recovery of 
NHS costs can be made.  Following the 2004 Act, the references to the section 
under which services of that type are provided, and the name of the services 
themselves, are no longer correct.   
 
Proposal 
 
31. The proposed amendment to section 153 of the 2003 Act will remove 
reference to “mediation” and instead provide a more general enabling power, 
exercisable by Scottish Ministers, to make regulations prescribing the circumstances 
in which the amount recovered is to be reduced in proportion to any reduction in the 
compensation payable due to contributory negligence, in cases where a claim is 
settled in any manner.  The proposed amendment to section 150(7) of the 2003 Act 
will correct the references to those services for which NHS costs are recoverable.  
 
32. DH has looked at various ways of doing this but has opted to amend the 2003 
Act through the Health Bill.  As there are no appropriate Scottish Bills planned to 
allow the introduction of the scheme, GB-wide, by October 2006, the Executive is 

 



 

seeking the consent of the Scottish Parliament to allow the necessary amendments 
to sections 150(7) and 153 of the 2003 Act, as they affect Scotland, to be made in 
the Health Bill.   
 
Financial Implications 
 
33. The Scheme when introduced will replace the existing Road Traffic Accident 
Scheme.  DH has estimated that, once fully bedded in, the extended Scheme will 
recover in total around £250 million a year for the NHS, which means that 
NHSScotland’s share could be around £18m to £25m (based on Scotland’s share 
being between 7% and 10% of the total).   
 
34. It is impossible to estimate reliably what the effect will be on NHS costs 
recovery when contributory negligence is taken into account in settling claims, as 
there are no useful figures available for the number of personal injury compensation 
claims where it is a factor.  Notwithstanding, it is reasonable to assume that even 
with a substantial reduction in the costs that NHSScotland can recover, the wider 
policy implications, including increased adherence to health and safety standards in 
the workplace, seem sufficiently compelling to justify the amendment. 
 

 
DRAFT LEGISLATIVE CONSENT MOTION  

 
Motion:  “That the Parliament agrees that the UK Parliament should consider the 
relevant provisions of the Health Bill, introduced in the House of Commons on 27th 
October 2005, which will legislate in devolved areas in respect of supervisory 
requirements on community pharmacists and recovery of NHS costs in cases of 
personal injury compensation; which will include the powers consequential on these 
amendments; and which will alter the executive competence of the Scottish Ministers 
to enforce certain provisions in the Medicines Act.” 
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STANDING COMMITTEE E

HEALTH BILL

Caroline Flint
1

Clause 33, page 28, line 26, at end insert—

‘(2) In section 17S of the National Health Service (Scotland) Act 1978 (c.29)
(eligibility to be contractor under pharmaceutical care services contract), after
subsection (1) insert—

“(1A) In such circumstances, and subject to such conditions, as may be
prescribed, subsection (1) has effect with the omission of the words from
“who undertakes” to the end.”.’

Caroline Flint
2

Clause 75, page 57, line 37, at end insert—

‘( ) No statutory instrument containing an order under section 76(3A) which amends
or repeals any provision of an Act or an Act of the Scottish Parliament may be
made by the Scottish Ministers unless a draft of the instrument has been laid before,
and approved by a resolution of, the Scottish Parliament.

( ) Otherwise, a statutory instrument containing an order under section 76(3A) is to be
subject to annulment in pursuance of a resolution of the Scottish Parliament.’.

Caroline Flint
3

Clause 76, page 58, line 10, at end insert—

‘(3A) The Scottish Ministers may by order make—
(a) such supplementary, incidental or consequential provision, or
(b) such transitory, transitional or saving provision,

as they consider appropriate for the general purposes, or any particular purposes,
of the provisions specified in subsection (3B) or in consequence of, or for giving
full effect to, any of those provisions.

(3B) Those provisions are—
(a) section 33(2),
(b) so far as extending to Scotland, section 70 and paragraph 53 of Schedule 8.

(3C) An order under subsection (3A) may not include any provision which would be
outside the legislative competence of the Scottish Parliament if it were included in
an Act of that Parliament.
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Health Bill, continued
(3D) An order under subsection (3) may not include any provision which it would be

competent for the Scottish Ministers to make in an order under subsection (3A).’.

Caroline Flint
4

Clause 76, page 58, line 11, after ‘(3)’ insert ‘or (3A)’.

Caroline Flint
5

Clause 79, page 59, line 5, leave out first ‘and’ and insert ‘to’.

Caroline Flint
6

Clause 79, page 59, line 7, at end insert—

‘( ) The following provisions come into force on such day as the Scottish Ministers
may by order appoint—

(a) section 33(2), and
(b) so far as extending to Scotland—

(i) section 70,
(ii) paragraph 53 of Schedule 8, and

(iii) section 76(1) so far as relating to that paragraph.’.

Caroline Flint
7

Clause 80, page 60, line 6, leave out from ‘Act’ to ‘has’ in line 7

Caroline Flint
8

Clause 80, page 60, line 9, leave out subsection (5)
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	1. The Health Bill, which was introduced in the House of Commons on 27th October 2005, introduces a number of health improvement and social care measures.  The proposed legislative consent motion will seek the consent of the Scottish Parliament to the UK Parliament legislating in devolved areas to enable Scottish Ministers, through regulations, to amend the current supervisory requirements on community pharmacists laid down in the NHS (Scotland) Act 1978.  It will also seek consent to the UK Parliament legislating, again in a devolved area, in respect of the scheme to recover NHS costs in cases of personal injury compensation, to amend (i) section 153 of the Health and Social Care (Community Health and Standards) Act 2003 (“the 2003 Act”) to extend the powers of Scottish Ministers to make regulations prescribing the circumstances in which the amount recovered is to be reduced in proportion to any reduction in the compensation payable due to contributory negligence, to cases where a claim is settled in any manner and not just where there is a judicial award, extra-judicial settlement or settlement by a mediation of a prescribed nature and (ii) section 150(7) of the 2003 Act to update certain terminology which has changed in consequence of the Primary Medical Services (Scotland) Act 2004.  The motion will seek the Parliament’s consent to the UK Parliament legislating to include in the Bill the conferral on the Scottish Ministers of certain powers consequential on the amendments in devolved areas, and to alter the executive competence of the Scottish Ministers to enforce certain provisions in the Medicines Act.  These provisions will be made by Government amendment to the Health Bill. 
	2. The consequential powers conferred on the Scottish Ministers may be used (subject to procedure in the Scottish Parliament) to amend devolved law, for devolved purposes, when the Bill is amended to re-introduce the proposed devolved provisions in relation to pharmacy services and NHS cost recovery.   
	3. Scottish Ministers will make the Commencement Orders in respect of the amendment to section 17S of the National Health Service (Scotland) Act 1978 and the amendments to sections 150(7) and 153 of the 2003 Act for Scotland. 
	4. Some of the main provisions contained in the Bill are reserved and will extend to Scotland including the supervision of the management and use of controlled drugs.  Other major provisions are devolved, but will not extend to Scotland.  These relate, among other things, to the prohibition of smoking in certain premises, places and vehicles and to the prevention and control of health care associated infections.  
	5. The text of the Health Bill can be found at:  
	6. The provisions to be included in the Health Bill in the area of NHS pharmacy services will be legislation in a devolved area.  The Executive considers that it is appropriate to proceed by means of a UK Bill and a legislative consent motion in this instance because there are no appropriate Scottish Bills planned to allow the measures to be introduced within the required timeframe.  The measures relating to NHS pharmacy services and enforcement of the Medicines Act in Scotland will complement certain sections of the Smoking, Health and Social Care (Scotland) Act 2005.  That Act inserts new provisions into the NHS (Scotland) Act 1978 to introduce a new community pharmacy contract in Scotland, to be phased in from 1 April 2006. 
	7. The provisions in the Health Bill relating to NHS pharmacy services are minor, technical provisions.  They will enable Scottish Ministers, through regulations, to amend the supervisory requirements laid down in the NHS (Scotland) Act 1978 to allow pharmacists in Scotland who provide NHS services under a Pharmaceutical Care Services (PCS) contract to delegate certain tasks to other trained pharmacy staff.  It will be for Scottish Ministers to decide if they wish to invoke the power to make regulations and for the Scottish Parliament to exercise control over the use of the power.  Without such an enabling amendment those pharmacists who provide NHS services under a PCS contract would be required to continue working under the current more stringent legislative requirements. 
	8. Alongside the proposed changes to the supervisory requirements on community pharmacists, section 108 of the Medicines Act 1968 is to be amended to provide for the enforcement of a new record keeping requirement.  A permanent record is to be kept in every pharmacy identifying the responsible pharmacist at any given time.  The record will have to be available for inspection and failure to keep such a record will be a criminal offence.   
	9. Section 109 of the Medicines Act 1968 provides for enforcement of the Act in Scotland by reference to certain provisions in section 108.  Although section 109 itself is not changing, Scottish Ministers’ executive competence is affected by the change to section 108.   
	10. The Bill will also impose other duties on the responsible pharmacist, but some of these duties will be enforceable by the Pharmaceutical Societies instead of by the Secretary of State in England and Wales by virtue of section 108 of the Medicines Act, and the Scottish Ministers by virtue of section 109.   Enforcement in these circumstances will be by means of professional regulation and through provisions to be made in the NHS Pharmaceutical Services Regulations in England and Wales, and the corresponding Regulations in Scotland.  A power is to be conferred on the Secretary of State (but not the Scottish Ministers) to make regulations to provide that the duty of enforcement in sections 108(1) and 109(1) of the Medicines Act shall not apply to the enforcement of these other duties on the responsible pharmacist which are not enforceable by the Secretary of State/the Scottish Ministers. 
	11. The subject matter of the Medicines Act 1968 is reserved in terms of Schedule 5 to the Scotland Act 1998.  The Medicines Act regulates all activities in relation to the manufacture, importation, sale by retail or wholesale, prescribing, dispensing and administration of medicines.  The Act requires that the business of the retail sale and supply of medicines through pharmacies must be under the “personal control” of a pharmacist i.e. that medicines, other than general sale list medicines (which can be bought from outlets such as supermarkets), may only be supplied under the supervision of a pharmacist.    
	12. However, NHS legislation is devolved.  Provisions in the Smoking, Health and Social Care (Scotland) Act 2005 will repeal and replace section 28(2) of the NHS (Scotland) Act 1978 by a new section 17S.  This new section requires that all NHS pharmaceutical care services provided under a PCS contract will be provided by, or under the supervision of, a registered pharmacist.   
	13. Section 17S does not provide a regulation-making power to allow arrangements to be made for the dispensing of medicines by persons other than registered pharmacists.  This means that NHS pharmacists in Scotland will be tied to their premises at a time when they are looking to expand the range of services they can provide for the NHS.  The new contractual framework for NHS community pharmacy in Scotland (expected to be phased in from 1st April 2006) places greater emphasis on the provision of a wider range of quality services within and outside the pharmacy.  Pharmacists will need to work in different ways to deliver these services: they will need to be given the scope to delegate some of their current duties to other trained pharmacy staff.   
	14. In 2005, each of the four UK Health Departments consulted on proposals for making better use of the pharmacy workforce.  The consultations put forward options for changing the current statutory requirements on pharmacists and pharmacies in relation to the preparation, dispensing, supply and sale of medicines.  The proposals included the idea of replacing the requirement that a pharmacist remain at all times in direct “personal control”  of his/her pharmacy with the concept of a “responsible pharmacist” who could be absent from the pharmacy for brief periods whilst retaining responsibility.  In addition, a new requirement to keep a detailed, daily record of the responsible pharmacist was proposed.  The consultation made clear that the proposed changes would not be mandatory: pharmacists who wished to do so would be able to take up the greater freedoms offered at a pace which would support the development of local health care services and suit their individual pharmacy business needs.  
	15. In Scotland, a total of 67 responses were received.  The majority of respondents welcomed the proposed changes in the legislation which would continue to safeguard the public while giving pharmacists greater flexibility and the freedom to use the skills and training of pharmacy staff to deliver services.  
	16. It is proposed to amend section 17S of the NHS (Scotland) Act 1978 (see paragraph 12) to provide for a regulation-making power to allow for the dispensing of medicines by persons other than registered pharmacists.  This amendment will bring the NHS Act into line with the proposed changes to the supervisory requirements in the Medicines Act 1968. 
	17. The proposed amendment to section 17S will enable Scottish Ministers, through regulations, to allow pharmacists in Scotland who provide NHS services under a PCS contract to delegate certain tasks to other trained pharmacy staff.  It will be for Scottish Ministers to decide if they wish to invoke the power to make regulations and for the Scottish Parliament to exercise control over the use of the power.  Without such an enabling amendment, those pharmacists who provide NHS services under a PCS contract would be required to continue working under the current, more stringent, legislative requirements.  
	18. Although the Medicines Act 1968 is reserved, responsibility for enforcement of the Act in Scotland is devolved to Scottish Ministers.  This reflects the different criminal justice system in Scotland and recognises that some enforcement actions involve agencies such as Scottish Local Authorities and the Royal Pharmaceutical Society of Great Britain (RPSGB).   
	19. Traditionally the Enforcement Group of the UK Medicines and Healthcare products Regulatory Agency (MHRA) had responsibility for Medicines Act enforcement work in Scotland.  Since May 2000 they have been authorised by Scottish Ministers to continue to enforce the Medicines Act in Scotland.   
	20. Section 108 of the Medicines Act (which in effect sets out enforcement provisions for Great Britain) is to be amended to provide for enforcement of a new record keeping requirement.  This is necessary because as part of the package of reforms a permanent record is to be kept in every pharmacy identifying the responsible pharmacist at any given time.  The record will have to be available for inspection and failure to keep such a record will be a criminal offence.  
	21. Section 109 provides for enforcement of the Act in Scotland by reference to certain provisions in section 108.  Although section 109 itself is not being amended, Scottish Ministers’ executive competence is affected by the change to section 108 in respect of the new record-keeping requirement. The consent of the Scottish Parliament is sought so that Scottish Ministers can exercise this new enforcement provision 
	22. The Bill will also impose other duties on the responsible pharmacist, but some of these duties will be enforceable by the Pharmaceutical Societies instead of by the Secretary of State in England and Wales by virtue of section 108 of the Medicines Act, and the Scottish Ministers by virtue of section 109.   Enforcement in these circumstances will be by means of professional regulation and through provisions to be made in the NHS Pharmaceutical Services Regulations in England and Wales, and the corresponding Regulations in Scotland.  A power is to be conferred on the Secretary of State (but not the Scottish Ministers) to make regulations to provide that the duty of enforcement in sections 108(1) and 109(1) of the Medicines Act shall not apply to the enforcement of these other duties on the responsible pharmacist which are not enforceable by the Secretary of State/the Scottish Ministers. 
	23. There are approximately 1150 community pharmacies in Scotland providing NHS pharmaceutical services.  NHSScotland community pharmacy remuneration costs are in the region of £115 million each year i.e. the cost of the overall national service and locally negotiated services such as advisory services to care homes.   
	24. The proposals can help secure improvements in NHS value for money in the provision of community pharmacy services.  For example, using pharmacists’ skills and knowledge to help relieve burdens on GPs, freeing up their time to concentrate on the healthcare services that only they can deliver. 
	25. The amendments to the Health Bill proposed in relation to NHS costs recovery constitute legislation in a devolved area:   
	 
	 Section 153 of the 2003 Act will be amended to address the issue of contributory negligence raised during the consultation and which will apply to the Scheme as it will be administered in Scotland, England and Wales.   
	 
	 A minor amendment is also required to section 150(7), again within Part 3 of the 2003 Act, as a consequence of the provisions within the Primary Medical Services (Scotland) Act 2004 (“the 2004 Act”).   
	26. Following a consultation in 2002, the Scottish Parliament supported the GB-wide proposal to extend the current Road Traffic Accident scheme to allow for the recovery of NHS costs in all cases where personal injury compensation is paid.  The legislative framework for the extended scheme is contained in Part 3 of, the 2003 Act and is explained in greater detail in the Sewel memorandum at:  
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	27. The 2003 Act received Royal Assent on 20th November 2003 but the introduction of the NHS Costs Recovery Scheme has been postponed three times – from 1st April 2004 until 1st November 2004 at the request of the Department for Work and Pensions (DWP) following publication of the final report on the review of Employers’ Liability Compulsory Insurance (ELCI) in December 2003; again from 1st November 2004 until 1st April 2005 for administrative reasons within the Department of Health (DH), in particular new procedures to scrutinise regulatory proposals that have cost implications for businesses; and lastly from 1st April 2005 to October 2006 as a result of issues raised in the responses to the consultation exercises on the draft regulations for the Scheme, which were undertaken simultaneously by the Scottish Executive and Department of Health between September and December 2004. 
	28. Contributory Negligence – During the consultation exercise, DWP and other key stakeholders expressed concern about proposals within the regulations to deal only through the courts or by an approved form of mediation in cases of contributory negligence (i.e. where the compensation payment made to the injured person is reduced to reflect his/her personal responsibility for the accident and the NHS charges payable would be reduced accordingly).  DWP felt this policy would increase costs, especially in smaller claims, and could be seen as undermining the work currently underway by DWP to streamline lower value ELCI claims.  These views were shared by other respondents to the consultation, particularly as arrangements for resolving personal injury claims had changed significantly since the 2003 Act was first drafted. 
	29. Insurers would prefer a mechanism that promotes speedy and economic pre-action settlement of claims.  Such a mechanism would also avoid the mediation process proposed in the regulations which could be seen as impractical in the vast majority of straightforward, low-value personal injury claims that, in practice, are almost invariably resolved by global offers and settlements. 
	30. Section 150(7) Amendment – In addition to the amendment to section 153 of the 2003 Act, a minor amendment is required to section 150(7), also within Part 3 of the 2003 Act, as a consequence of the provisions within the 2004 Act.  Section 150(7) of the 2003 Act excludes general medical services or personal medical services provided at a hospital from being treatment in respect of which recovery of NHS costs can be made.  Following the 2004 Act, the references to the section under which services of that type are provided, and the name of the services themselves, are no longer correct.   
	31. The proposed amendment to section 153 of the 2003 Act will remove reference to “mediation” and instead provide a more general enabling power, exercisable by Scottish Ministers, to make regulations prescribing the circumstances in which the amount recovered is to be reduced in proportion to any reduction in the compensation payable due to contributory negligence, in cases where a claim is settled in any manner.  The proposed amendment to section 150(7) of the 2003 Act will correct the references to those services for which NHS costs are recoverable.  
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