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Ministerial Powers of Direction - Scotland’s Colleges 
 

On Monday 20 February 2006 the Scottish Executive placed an Order in the 
Scottish Parliament that relinquished the powers Ministers held to give 
directions to boards of management of further education colleges. The Order 
modifies primary legislation – the Further and Higher Education (Scotland) Act 
1992. 
 
The Scottish Executive claims that it was forced into laying this Order because 
of the incompatibility of Ministerial powers of direction with the new Charities 
legislation.  Section 7 of the Charities and Trustees Investment (Scotland) Act 
2005 states that a body would not meet the charity test if its constitution 
expressly permits the Scottish Ministers or a Minister of the Crown to direct or 
otherwise control its activities. 
 
Background 
 
There are 43 further education colleges in Scotland.  Of these 39 are 
“incorporated” under the Further and Higher Education (Scotland) Act 1992; 
two are maintained by education authorities; and two are run by private trusts. 
 
Ministers have powers to intervene in the affairs of incorporated colleges.  In 
particular the 1992 Act gives Ministers powers to: 
• Establish, merge or close colleges 
• Change the name of a college 
• Issue a direction to a college board of a general or specific nature which 

must be complied with 
• Remove any or all members of a college board where there has been 

mismanagement, and then appoint new members. 
 
College Funding and Charitable Status 

Incorporated colleges receive the vast majority of their funding from the 
Scottish Executive, through the Scottish Further and Higher Education 
Funding Council.  For the financial year 2006/07 that budget is £601,689,000. 



 
 

All incorporated colleges are charities. Charitable status allows colleges to 
benefit from tax exemptions, and apply for funding from various organisations 
or charitable funds. The Scottish Executive estimates that charitable status is 
worth £20million a year to the college sector. This in effect means that 
charitable status is only worth 3.32% of colleges’ budget. This is compared to 
the universities sector which receives around 40-45% of its funding from the 
public purse. 
 
Use of the Ministerial Powers of Direction 
 
Ministerial powers of direction are used at present to provide criteria for the 
disimbursement by colleges of bursaries and Educational Maintenance 
Allowances to students. The Scottish Executive states that these powers are 
currently the most efficient way of administering these funds. Removing 
Ministerial powers of direction means finding an alternative process to allocate 
bursaries and maintenance allowances which is likely to be complex and more 
time consuming. 
 
It is the case that in recent years Ministerial powers have not been used to 
remove any or all members of a college board where there has been 
mismanagement. The STUC does not believe that this is reason enough to 
relinquish these powers at this stage. It is the clear belief of the STUC that 
Ministerial powers of intervention could and should have been used in a 
number of recent situations in colleges, for example in Moray College, 
Motherwell College, and in the Central College of Commerce. In addition, 
when under the Scottish Office, trade unions believe the Secretary of State 
should have intervened in a situation in Borders College. 
 
Staff in colleges are deeply concerned at the steps taken to give up these 
powers.  For them the Ministerial powers act as a final safety net to protect 
staff and students from poor governance and mismanagement by college 
boards. The STUC believes that the lack of use of these powers does not 
mean that they have not had an effect. Their very existence may have had 
bearing on boards in deterring them from taking certain actions. The existence 
of the Ministerial powers of direct intervention really defines the relationship 
between colleges and the Scottish Executive, emphasising that colleges do 
not operate in a vacuum, they are delivering a key public education and 
learning service for Scotland. 
 
The STUC believes that the 1992 Act is weak enough when it comes to 
further education. The Act requires colleges to have a student member of the 
Board of Management nominated by the students’ association. This is an 
issue that not all colleges are yet fully compliant with, as not all colleges have 
students’ associations from which to nominate a student. Further weakening 
the Act by removing Ministerial powers of intervention is not something that 
staff employed in colleges wish to contemplate. 
 
 
 



 
 

Lifelong Learning Service for Scotland 
 
Whilst the STUC accepts that charitable status is helpful to colleges in terms 
of tax breaks and the ability to seek additional funding, the STUC is clear that 
colleges are delivering a core public service of lifelong learning to all the 
people in Scotland. Colleges quite rightly receive substantial levels of public 
funding to deliver on the Scottish Executive’s lifelong learning strategy to 
ensure a smart successful Scotland, to take forward the Scottish Executive’s 
key schools-colleges liaison strategy, all in an efficient and effective manner. 
Colleges must deliver and respond to key Scottish Executive strategies 
including Smart Successful Scotland, the Efficient Government initiative, 
schools-colleges liaison, Fresh Talent, adult literacy and numeracy strategies, 
English for Speakers of Other Languages, and the considerable work to 
support people who are far from the labour market. Ministerial powers 
represent an important tool in the accountability and governance of the 
college sector, and for protecting the public accountability of colleges. 
 
Consultation - Review of Scotland’s Colleges 
 
The STUC is deeply alarmed and disappointed that the Order was laid in the 
Scottish Parliament without meaningful consultation with all stakeholders 
including staff, unions, students, and employers. The decision is all the more 
disappointing given that trade unions, along with all other stakeholders in the 
sector are currently involved in an in-depth review with the Scottish Executive 
of Scotland’s colleges. The Accountability and Governance working group of 
the Review reached a clear decision in September 2005 that it was preferable 
to keep both charitable status and the Ministerial powers. The Review’s Core 
Group confirmed this position at its meeting on 6 October 2005. It was the 
understanding of the STUC representatives on the Core Group that if this 
could not be achieved the Core Group would be recalled to revisit the issue.  
This did not happen and the Core Group’s next meeting was the day following 
the laying of the Order. 
 
Replacing Ministerial Powers of Intervention? 
 
The STUC is aware that the Further and Adult Education Department of the 
Scottish Executive would have preferred to retain Ministerial powers of 
intervention, as stated in a briefing paper to the Review of Scotland’s Colleges 
Accountability and Governance Working Group in September 2005. On 28 
February 2006, the Further and Adult Education Department attempted to set 
out the powers that it feels will remain if Ministerial powers of intervention are 
relinquished. 
 
The Office of the Scottish Charities Regulator (OSCR) clearly has substantial 
powers over charitable bodies. However, the STUC fears that these powers 
only cover the charitable activity of colleges, not its wider work, the vast 
majority of which is funded through the public purse. 
 
The Scottish Executive has cited the powers that reside with the Scottish 
Funding Council, through the Further and Higher Education (Scotland) Act 



 
 

2005. The STUC accepts that the Funding Council does have considerable 
powers in terms of financial management of colleges. However, it has severe 
doubts that the Funding Council has clout in terms of governance and 
management of colleges. Only last year the Scottish Funding Council 
attempted to refresh its “Financial Memorandum” with Scotland’s colleges.  
The STUC welcomed this opportunity to broaden the scope of the 
memorandum to reflect the wider responsibilities of colleges to address issues 
of governance and accountability. Unfortunately, following a consultation 
period the Scottish Funding Council back tracked from its original proposals, 
and the Financial Memorandum remains.  
 
The STUC very much values its positive relationship with the Scottish Funding 
Council, however, we do get a strong sense from the Council that it does not 
have the appetite to intervene in colleges should any issues or difficulties 
arise. 
 
Process for Removing Ministerial Powers of Intervention 
 
The STUC is not clear that the Scottish Executive is entitled to amend primary 
legislation through order. STUC affiliate, the Educational Institute of Scotland, 
is already seeking legal advice on six specific questions in relation to this 
process.   
 
Student Perspective 
 
The STUC is liaising closely with the National Union of Students on this issue, 
and shares the NUS view that the powers represent an important tool in the 
accountability and governance of the college sector, and for protecting the 
public accountability of colleges.    Ministerial powers of direction are the basis 
from which every further education student support policy is based.  Any 
change to ministerial direction would result in great confusion and many 
retrospective changes to complex and important student support frameworks. 
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