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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

33rd Meeting, 2005 (Session 2) 
 

Tuesday 29th November, 2005 
 
The Committee will meet at 10.30am in Committee Room 3. 
 
1. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following bill— 

Council Tax Abolition and Service Tax Introduction (Scotland) Bill at 
Stage 1 

and may take evidence from Tommy Sheridan MSP, member in charge of the bill. 

2. Delegated powers scrutiny: The Committee will consider the delegated powers 
provisions in the following bill— 

Police, Public Order and Criminal Justice (Scotland) Bill at Stage 1.

3. Executive responses: The Committee will consider responses from the 
Executive to points raised on the following— 

the Private Landlord Registration (Information and Fees) (Scotland) 
Regulations 2005, (SSI 2005/558) 

   
the Firefighters’ Pension Scheme Amendment (Scotland) Order 2005, 
(SSI 2005/566) 

 
the Registration of Independent Schools (Scotland) Regulations 2005, 
(SSI 2005/571) 

 
the Civil Partnership Act 2004 (Modification of Subordinate Legislation) 
Order 2005, (SSI 2005/572) 
 
the Antisocial Behaviour etc. (Scotland) (Commencement and Savings) 
Amendment Order 2005, (SSI 2005/553). 

 



 
 

4. Instruments subject to approval: The Committee will consider the following— 

the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No.17) (Scotland) Order 2005, 
(SSI 2005/585). 

5. Instruments subject to annulment: The Committee will consider the following— 

Act of Sederunt (Fees of Sheriff Officers) 2005, (SSI 2005/583) 

the Criminal Legal Aid (Scotland) (Fees) Amendment (No.2) 
Regulations 2005, (SSI 2005/584) 

the Bovine Products (Restriction on Placing on the Market) (Scotland) 
(No.2) Regulations 2005, (SSI 2005/586) 

the Mobility and Access Committee for Scotland Amendment 
Regulations 2005, (SSI 2005/589) 

the Protection of Water Against Agricultural Nitrate Pollution (Scotland) 
Amendment Regulations 2005, (SSI 2005/593). 

6. Instruments not laid before the Parliament: The Committee will consider the 
following— 

Act of Sederunt (Fees of Messengers-at-Arms) 2005, (SSI 2005/582) 

the Diseases of Animals (Approved Disinfectants) Amendment (No.2) 
(Scotland) Order 2005, (SSI 2005/587) 

the Vulnerable Witnesses (Scotland) Act 2004 (Commencement No.2, 
Saving and Transitional Provisions) Order 2005, (SSI 2005/590) 

the Education (Recognised Bodies) Amendment (Scotland) Order 
2005, (SSI 2005/591) 

the Education (Listed Bodies) (Scotland) Amendment (No.2) Order 
2005, (SSI 2005/592). 

7. Inquiry into the regulatory framework in Scotland (in private): The 
Committee will discuss oral evidence heard in relation to its inquiry into the 
regulatory framework in Scotland. 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 
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SUBORDINATE LEGISLATION COMMITTEE 
 

33rd Meeting, 2005 (Session 2) 
 

Tuesday 29th November, 2005 
 

Delegated Powers Memorandum 
 

Police, Public Order and Criminal Justice (Scotland) Bill at Stage 1 

Purpose 
1. This memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.4A of the Parliament’s Standing Orders, in relation to the 
Police, Public Order and Criminal Justice (Scotland) Bill.  It describes the purpose of 
each of the subordinate legislation provisions in the Bill and outlines the reasons for 
seeking the proposed powers. This memorandum should be read in conjunction with 
the Explanatory Notes and Policy Memorandum for the Bill. 

Outline of Bill provisions 
2. The Bill progresses a range of policies designed to improve police 
effectiveness and enhance community safety, including some specific commitments 
from A Partnership for a Better Scotland.  Most of the topics were the subject of the 
consultation paper, Supporting Police, Protecting Communities: Proposals for 
legislation with additional consultation in Complaints Against the Police in Scotland: A 
Consultation Paper and Fireworks Regulations 2004: Consultation on proposals to 
tackle the anti-social use of fireworks through the regulation of use and supply. 

3. The Bill is divided into 4 Parts and in summary provides for: 

• the establishment of a new Scottish Police Services Authority (the Authority) 
to provide the common police services currently provided by the Scottish 
Police College, the Scottish Criminal Records Office, the Scottish Police 
Information Strategy and the 4 forensic science laboratories.  The Authority 
will also maintain the Scottish Crime and Drug Enforcement Agency (the 
Agency) which will replace the Scottish Drug Enforcement Agency (SDEA); 

• the establishment of a new Police Complaints Commissioner for Scotland; 

• clarification that an allowance can be made to special constables in respect of 
services given; 

• Her Majesty’s Inspectorate of Constabulary to recruit more widely; 

• the introduction of football banning orders; 

• reform of the law on public processions; 

• amendments to the law on knives and offensive weapons; 

• police powers of search and arrest in relation to fireworks possession 
offences; 

• police powers to require persons to give their date and place of birth; 

• police powers to take fingerprints to verify identity; 



 

• the introduction of mandatory drug testing and referral for arrested persons; 
and 

• the introduction of a system of statutory incentives for providing evidence for 
use against others. 

 
Rationale for subordinate legislation 
4. The Bill contains a number of delegated powers provisions which are 
explained in more detail below. In deciding whether these provisions should be 
specified on the face of the Bill or left to subordinate legislation, the Scottish 
Executive has carefully considered the importance of the each matter against the 
need to: 

• ensure sufficient flexibility to respond to changing circumstances and to make 
changes quickly in the light of experience without the need for primary 
legislation; and 

• allow detailed administrative arrangements to be kept up to date within the 
basic structures and principles set out in the primary legislation. 

5. In addition to the powers outlined below the Bill also contains a number of 
direction making powers.  It is considered that these are of an executive rather than 
legislative nature and as such they are not detailed in this memorandum. 

General subordinate legislation provision 
6. Section 93 contains the general subordinate legislation provisions and 
provides that all powers to make orders or regulations are exercisable by statutory 
instrument. Subsection (2) allows different provisions to be made for different 
purposes and permits the powers to be used to make supplementary, incidental, 
consequential, transitory, transitional or saving provisions. Subsection (3) provides 
that all of these powers are subject to negative resolution procedure, except for 
orders made under sections 19(1) and 22(1) and paragraph 6(8) of  schedule 2 and, 
in certain circumstances, sections 86(1) and 92(1), which are subject to the 
affirmative procedure, and the commencement provisions where no procedure is 
required. 

Delegated powers 

Section 19(1) – power to modify powers of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

7. Section 18 of the Bill sets out the powers of the Agency and enables it to act 
in support of Scottish or other UK police forces or the law enforcement agencies as 
listed in section 17 if requested to do so by a chief constable or any of the bodies 
specified.  Provision is also made to allow the Agency to co-operate with other 
bodies, including overseas agencies and to provide assistance in response to 
requests made by a government or other body outwith the UK.  Section 2 of the Bill 
sets out the functions of the Agency one of which is the prevention and detection of 

 



 

serious organised crime, however, section 18(2) provides the Agency with powers to 
carry out activities relating to less serious crime if it is carried out for the purposes of 
their other functions. 

8. Section 19(1) confers a power on the Scottish Ministers allowing them to 
modify by order section 18 to add, remove or amend the powers of the Agency. 
Before exercising such a power the Scottish Ministers are required to consult the 
Authority, the Director of the Agency and persons whom the Scottish Ministers 
consider represent the interests of chief constables of police forces and police bodies 
(section 19(2)). 

9. This power is considered necessary and appropriate to enable Scottish 
Ministers to ensure that the Agency has the necessary ability to respond to new and 
emerging circumstances. Organised criminals use sophisticated and ever changing 
tactics, including spontaneous activity to pursue their agendas.  The power therefore 
provides the necessary flexibility to deal with changing circumstances without 
requiring further primary legislation. The power is subject to affirmative resolution 
procedure which is considered to provide the appropriate degree of parliamentary 
scrutiny where primary legislation is being amended and will allow the opportunity for 
parliamentary debate in respect of any such modification of the Agency’s powers.  

Section 21(1) – Regulations relating to the Agency  
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

10. Section 12 provides that the Agency will consist of a Director, Deputy Director, 
police members and support staff members.  Police members are appointed in 
accordance with paragraph 6 of schedule 2, and will fall into 2 broad categories; 
those who are seconded from Scottish police forces and those who are recruited 
directly by the Agency.  Both categories of police members will be subject to terms 
and conditions as determined by the Authority and will not be subject to any 
regulations made under section 26 of the Police (Scotland) Act 1967 which provide 
for a number of matters including qualification for appointment, promotion, rank, 
conduct and efficiency, pay, leave and allowances.  

11. Section 21(1) gives Scottish Ministers power to make regulations as to the 
government and administration of the Agency and conditions of service with the 
Agency.  Subsection (2) lists a number of matters which the regulations may make 
provision for.  These provisions are similar to those in section 26 of the 1967 Act. 
Subsection (3) provides that any regulations may authorise Scottish Ministers, the 
Authority or the Director of the Agency to make provision about specified matters and 
subsection (4) permits the regulations to confer discretionary powers on these 
persons and also permits delegation of functions conferred on persons by the 
regulations.   

12. Subsection (5) provides that any regulations made must provide that a police 
member is allowed at least 52 days per year when not on duty and subsection (7) 

 



 

prohibits appointments for a fixed term except where someone is above the rank of 
superintendent. Subsection (6) allows any regulations in respect of pay and 
allowances to be made with retrospective effect to cover circumstances where pay 
awards require to be backdated.  These provisions are all similar to those contained 
in section 26 of the 1967 Act.   

13. Due to the detailed technical and administrative nature of the material that will 
be included in these regulations and the need to have flexibility to amend at regular 
intervals, it is not thought appropriate to incorporate these matters in the Bill. The 
regulations will be subject to negative resolution procedure which follows the 
procedure for regulations made under section 26 of the 1967 Act. This procedure is 
thought to provide the appropriate degree of parliamentary scrutiny as the 
regulations will be uncontroversial in nature and will relate to administrative and 
technical details. 

Section 22(1) – power to amend the list of police support services 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

14. Section 3 places a duty on the new Authority to provide police support 
services.  These police support services are listed in subsection (2) of that section 
and cover the services currently provided by the Scottish Police College, the Scottish 
Criminal Records Office, the Scottish Police Information Strategy and the planned 
new national forensic science service. It is possible that in the future it will be 
desirable for the Authority to provide additional support services on a national basis 
where this would further improve police efficiency or indeed that one of the current 
services will no longer be considered necessary. 

15. This issue was discussed in the consultation paper Supporting Police, 
Protecting Communities: Proposals for legislation, which pointed out that the ability 
to respond to changing demands and to facilitate the transfer of suitable existing 
services as appropriate is an important consideration with respect to improving 
support services in Scotland and freeing resources for front line policing.  
Accordingly the consultation paper proposed, at para 2.35, that the legislation should 
include an enabling provision to allow additional functions to be added or indeed 
removed from the new body.  Of the 27 respondents who commented on this 
proposal, 25 agreed that this flexibility should indeed be built into the legislation. 

16. Accordingly section 22(1) provides an order making power for Scottish 
Ministers to modify section 3(2) of the Bill, which defines the police support services 
which the Authority is under a duty to provide. By including this power it will allow the 
Authority to develop and keep abreast of changes in modern police services without 
requiring further primary legislation. We recognise of course that this is a significant 
and important power which should only be exercised after careful consultation with 
interested parties and proper parliamentary scrutiny.  Section 22(2) accordingly 
provides that before making an order under this section the Scottish Ministers must 
consult the Authority, persons whom they consider represent the interests of unitary 
police authorities and joint police boards, and such other persons as they consider 

 



 

appropriate.  The order is subject to affirmative resolution procedure to allow for 
parliamentary debate to take place as is appropriate when a power of this nature is 
being exercised. 

Section 23(1) – power to require the use of police support services 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

17. This section enables the Scottish Ministers by regulations to require police 
forces or such of them as are specified in the regulations, to use such police support 
services as are specified in the regulations. This power can only be exercised if the 
Scottish Ministers consider that it would be in the interests of the efficiency or 
effectiveness of the police to do so (subsection (2)) and in considering whether to 
exercise this power the Scottish Ministers  must have regard to the role of the police 
within the criminal justice system. 

18. This provision is similar to that contained section 36(2) of the Police 
(Scotland) Act 1967 in respect of the Scottish Ministers’ powers to direct all police 
forces to use specified facilities or services. In practice no regulations have been 
made under the power in section 36(2) of the 1967 Act, however it is considered that 
where police support services are provided on a national basis, it is appropriate that 
Ministers should have the power, subject to consultation with interested parties, to 
require some or all police forces in Scotland to use the police support services in 
question.  In practice, and on the basis of experience of the similar power in the 1967 
Act, it is not expected that the power would need to be used other than as a last 
resort, since the development of additional police support services on a national 
basis would be the subject of a thorough consultation process with police forces and 
other interested parties before they were rolled out. 

19. The power to make such regulations is subject to negative resolution 
procedure.  This mirrors the procedure in the 1967 Act and is thought to provide the 
appropriate degree of parliamentary scrutiny for this provision given that extensive 
consultation that will have taken place prior to the power being exercised. 

Section 32(3) – power to prescribe exceptions from notifying complainer of the 
outcome and action to be taken following a complaint handling review 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

20. Section 32(2)(a) requires the Police Complaints Commissioner for Scotland 
(the Commissioner), to keep the complainer informed of the conclusions the 
Commissioner has reached and any actions the Commissioner proposes to take 
after reviewing a complaint which has been referred to the Commissioner.  Section 
32(3) gives Ministers the power to prescribe exceptions from the duty to notify 
complainers of the outcome and actions to be taken, as a result of a complaint 
handling review.   

 



 

21. The regulations under this section can only prescribe exceptions from 
providing information to a complainer about the conclusions or proposed action 
which the Commissioner has reached after reviewing a complaint if this information 
may be used in criminal proceedings, for detecting or preventing crime, or if its 
disclosure would be detrimental to national security. The regulations will also enable 
Ministers to prescribe exemptions from the duty to provide the complainer with 
information if they consider to do so is justified on proportionality grounds or is in the 
public interest.   

22. Given the administrative and detailed nature of these provisions it is thought 
to be more appropriate to specify the detail of the exceptions in regulations rather 
than on the face of the Bill.  This power will also provide the flexibility for Ministers to 
change the nature of any exceptions, or add further exceptions from the duty 
imposed on the Commissioner in section 32(2), if this becomes necessary in the 
future.   

23. We consider that the negative resolution procedure provides the appropriate 
level of parliamentary scrutiny for any regulations made under this section in light of 
the limited nature of the enabling power and the administrative nature of the 
provision.  

Section 33 – power to make regulations in relation to the discontinuation of a 
complaint handling review 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

24. Section 33 enables the Commissioner to discontinue a complaint handling 
review in certain circumstances.  If these circumstances arise, the Commissioner will 
be under a duty to discontinue the review of that complaint. There are three separate 
regulation making powers in this section. 

25. Section 33(2) gives Ministers the power to make regulations which specify 
descriptions of complaints which require the Commissioner to discontinue a 
complaint handling review. There will be circumstances when it will not be 
appropriate for a review of a complaint to continue.  A complainer could make 
complaints of a vexatious nature or allegations of a criminal nature may come to light 
which the Commissioner does not have jurisdiction to deal with.  It is important that 
the Commissioner knows exactly when to discontinue a review of a complaint.   

26. Sections 33(4)(b) and (c) allow Ministers to set out in regulations the types of 
directions which the Commissioner can give to an appropriate authority if a complaint 
handling review has to be discontinued, or to specify what steps the Commissioner 
can take following the discontinuation of this process.  

27. It is considered to be more appropriate to specify the detail of the 
circumstances when Commissioner must discontinue a review of complaint, the 
steps which the Commissioner can take and the directions which the Commissioner 

 



 

can give to appropriate authorities if this situation arises, in regulations rather than 
putting this detail in the Bill.  A regulation making power provides more flexibility to 
specify additional circumstances in which the review of a complaint should be 
discontinued.  This power will also enable Ministers to change the nature of the 
directions that will be available to the Commissioner or to amend the steps which the 
Commissioner can take if required to discontinue the review of a complaint.   

28. Regulations made under this section will be subject to negative resolution 
procedure. Since the parameters for these regulations are set out in the section 33 
and the regulations will be administrative in nature it is appropriate that the 
provisions should be subject to the negative resolution procedure.  

Section 36(3) – power to prescribe exceptions from notifying complainer about 
the outcome, findings and action to be taken following the reconsideration of a 
complaint 
Power conferred on: the Scottish Ministers 
Power exercisable by:  regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

29. If the Commissioner has directed an appropriate authority to reconsider a 
complaint, section 36(2) places a duty on that authority to keep the complainer 
informed of any findings which have been reached, what action is proposed and the 
outcome of this action after reconsidering a complaint.  If the Commissioner 
supervises the reconsideration of any complaint, the Commissioner will be under a 
duty to provide this information to the complainer.  Section 36(3) applies section 
32(3) to the duties imposed on the Commissioner and an appropriate authority by 
section 36.  By virtue of section 32(3), the Ministers are given the power to prescribe 
exceptions from the duty to notify complainers of the findings, outcome and actions 
to be taken, after a complaint has been reconsidered. 

30. Regulations under this section can only prescribe exceptions from providing 
information to complainer about the conclusions or proposed action which are to be 
taken at the end of the reconsideration of a complaint, if such information may be 
used in criminal proceedings, for detecting or preventing crime, or if its disclosure 
would be detrimental to national security. The regulations will also enable Ministers 
to prescribe exemptions from the duty to provide the complainer with information if 
they consider to do so is justified on proportionality grounds or is in the public 
interest. 

31. It considered to be more appropriate to specify the detail of the exceptions 
from the duty imposed on the Commissioner and appropriate authorities by section 
36(2) in regulations rather than in the Bill.  This power will also provide the flexibility 
for Ministers to change the nature of any exceptions, or add further exceptions from 
the duty imposed on the Commissioner and appropriate authorities in section 36(2), 
if this becomes necessary in the future.   

32. We consider that the negative resolution procedure provides the appropriate 
level of parliamentary scrutiny for any regulations made under this section in light of 

 



 

the limited nature of the enabling power and the administrative nature of the 
provision. 

Section 37 – power to require or permit Commissioner to discontinue 
reconsideration in particular circumstances 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament 

33. Section 37 enables the Commissioner to discontinue the reconsideration of a 
complaint if certain circumstances arise.  If these circumstances do arise, the 
Commissioner will be under a duty to discontinue the review of that complaint.  
There are three separate regulation making powers in this section similar to those in 
section 33. 

34. Section 37(1) gives Ministers the power to make regulations which specify 
descriptions of complaints which require the Commissioner to discontinue the 
reconsideration of a complaint, if that complaint falls within such a description.  There 
will be circumstances when it will not be appropriate for a reconsideration process to 
continue.  A complainer could make complaints of a vexatious nature or allegations 
of a criminal nature may come to light which the Commissioner does not have 
jurisdiction to investigate.  It is important that the Commissioner knows exactly when 
to discontinue a review of a complaint.   

35. Sections 37(3)(c) and (d) allow Ministers to set out in regulations the types of 
directions which the Commissioner can give to an appropriate authority if the 
reconsideration of a complaint has to be discontinued, or to specify what steps the 
Commissioner can take following the discontinuation of this process.  

36. It is more appropriate to specify the detail of the circumstances when the 
Commissioner must discontinue the reconsideration of a complaint, the steps which 
the Commissioner can take and the directions which can be given to appropriate 
authorities if this situation arises, in regulations rather than in the Bill in view of the 
detailed nature of the provisions which will be required.  A regulation making power 
also provides more flexibility to specify additional circumstances in which the review 
of a complaint should be discontinued.  This power will also enable Ministers to 
change the nature of the directions that will be available to the Commissioner or to 
amend the steps which the Commissioner can take if required to discontinue the 
review of a complaint.   

37. Regulations made under this section will be subject to negative resolution 
procedure. Since the parameters for these regulations are clearly set out in the 
section 37(3) it seems appropriate that the detailed provisions should be subject to 
the negative resolution procedure.  

 
 

 



 

Section 41(1) – power to require the giving of information to the Commissioner 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

38. Section 41(1) gives Ministers the power to make regulations setting out the 
circumstances in which documents or information specified or described in those 
regulations should be provided to the Commissioner by appropriate authorities. 

39. In order to carry out his functions the Commissioner will, from time to time, 
need to have access to information held by an appropriate authority.  This is likely to 
include material such as files and papers relating to complaints referred to the 
Commissioner or internal guidance on complaints handling.   Police forces also 
handle a large amount of potentially sensitive information in relation to criminal 
investigations.  It will therefore be important to have clarity over the types of 
information that must be provided to the Commissioner and to set out the procedures 
for providing how information is to be given to the Commissioner so that a consistent 
approach is adopted.  

40. Specifying the type of information that the Commissioner will require and how 
this information should be provided in regulations is more flexible than containing this 
detail in primary legislation.  Using subordinate legislation will enable changes to be 
made to the type of information that should be given to the Commissioner if this 
becomes necessary.  If it becomes apparent that it is necessary to change the 
manner in which an appropriate authority should provide information, or certain types 
of information, to the Commissioner, it will be easier to make such procedural 
changes in regulations.    

41. We have provided for negative resolution procedure to apply since the 
regulations will deal with detailed points of procedure and in the circumstances we 
consider this will provide the appropriate level of parliamentary scrutiny.  It is not 
envisaged that the type of information that should be given to the Commissioner, or 
how this information should be given, will be controversial. 

Section 46 – Power to amend the definition of “relevant service” in section 38A 
of the Police (Scotland) Act 1967 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

42. This section provides the Scottish Ministers with an order making power to 
amend subsection (1) of section 38A of the Police (Scotland) Act 1967.  Section 38A 
provides that any service that a constable is engaged on outside the constable’s 
force which is listed in subsection (1) is  “relevant service” for the purposes of section 
38A.  The significance of this sort of service being regarded as relevant service is 
that the constable’s pay and pension rights are preserved at the end of the relevant 
service.  The constable is also entitled to be promoted in the constable’s police force 
as if serving in that force. 

 



 

43. Section 46 of the Bill inserts a new section 38B into the 1967 Act which allows 
Scottish Ministers to add, remove or amend the list of types of outside service which 
will be regarded as relevant service.  This will allow Ministers to take account of 
service in any organisation or body which may be created in the future and in respect 
of which it is considered appropriate for constables to be covered by the “relevant 
service” rights.  Over the last few years a number of such bodies have been created 
which have resulted in amendments to section 38A, for example, service in relation 
to the Proceeds of Crime (Scotland) Act 2002, service with the National Criminal 
Intelligence Service, service as a member of staff of the Serious Organised Crime 
Agency and service with the Independent Police Complaints Commission.  It will also 
allow for descriptions of service to be removed or amended where they are no longer 
relevant or where a name change of an organisation has taken place. 

44. The power includes a consequential power to amend section 38A.  For 
example, when a new type of relevant service is added, it will be necessary to 
consider in each case the  application of subsections (3), (4), (5) and (6) of section 
38A to the new type of service and amend these subsections accordingly.  

45. It is considered that negative resolution procedure is appropriate given the 
limited nature of the power and that it relates to technical matters concerning the 
status and pay and pension rights of constables on secondment from their home 
force. 

Section 51(2)(b) – power to prescribe a football match as a regulated football 
match 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

46. Under section 49 of the Bill, a football banning order has the effect of 
prohibiting a person from attending regulated football matches in the United Kingdom 
and requires them to report at a police station and surrender their passport in 
connection with regulated matches outside the United Kingdom.  Section 51(2) and 
(3) defines what is meant by a regulated football match.  This covers domestic 
matches within Scotland, England and Wales involving specified clubs and 
international matches involving those clubs and the national teams. 

47. Section 51(2)(b) provides the Scottish Ministers with an order making power 
to prescribe individual matches as regulated matches for the purposes of the football 
banning order legislation. 

48. This will enable Ministers to, where necessary, ensure that specific matches 
are covered by the football banning order legislation.  For example, any UEFA Cup 
Final, Champions Cup Final or similar match to be held in Scotland may not include 
any Scottish or UK team but there is still a chance that people subject to Scottish 
football banning orders may attempt to attend the match.  In such cases it could be 
justifiable to extend the banning orders to automatically cover such matches as well 
and this power will provide the necessary flexibility to do so.  It is considered that 

 



 

negative resolution procedure is appropriate as decisions to extend the coverage of 
football banning orders to certain specific games will be uncontroversial. 

Section 51(4) – power to amend the description of regulated football matches 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

49. As noted above, under section 49 of the Bill, a football banning order has the 
effect of prohibiting a person from attending regulated football matches in the United 
Kingdom and requires them to report at a police station and surrender their passport 
in connection with regulated matches outside the United Kingdom.  Section 51(2) 
and (3) defines what is meant by a regulated football match.  This covers domestic 
matches within Scotland, England and Wales involving specified clubs and 
international matches involving those clubs and the national teams.  

50. Section 51(4) provides the Scottish Ministers with an order making power to 
amend the definition of regulated football match by either adding to the descriptions 
of football match, amending an existing description or removing an existing 
description.   

51. This will enable the Scottish Ministers to amend where necessary the list of 
matches which are regulated for the purposes of the football banning order 
legislation, without requiring new primary legislation.  Once banning orders are 
established it may become apparent that the list of regulated matches should be 
changed.  For example, it may be found that non-regulated matches involving clubs 
in certain competitions are related to significant amounts of disorder.  In these cases 
it could be justifiable to extend the banning orders to automatically cover these 
matches as well.  Alternatively, it may be found that matches involving clubs in 
certain competitions that are regulated and subject to banning orders are not actually 
related to any significant amount of disorder.  In these cases, it could be justifiable to 
remove these matches from the list of regulated matches. Further, the description of 
regulated football matches might also require to be changed to reflect any reforms 
that may be made to the various football leagues and associations. It is considered 
that negative resolution procedure is appropriate as decisions to extend the 
automatic coverage of football banning orders to other games or remove it from 
some games already covered will be uncontroversial.  The equivalent power in the 
legislation in England and Wales is also subject to negative resolution procedure 
(section 14(2) and 22A(4) of the Football Spectators Act 1989).  

Section 55(1)(b) – power to prescribe additional people that the court must 
send a copy of an FBO 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

52. Section 55(1) provides that where a football banning order is made the court 
must ensure that the person against whom the order is made, the enforcing authority 

 



 

and the police station at which the person is to report initially all receive a copy of the 
order.  In addition, where the person is detained in custody, the person in whose 
custody the person is detained must also receive a copy of the order.  Section 
55(1)(b) provides Ministers with power to prescribe by order other people that the 
copy football banning order should be sent to.  Whilst it is considered that section 55 
covers all those who have an interest in knowing that an FBO has been imposed the 
power to add to the list will provide flexibility for the future should it become apparent 
that there are other people who have an interest in knowing that an FBO has been 
made. As this relates to matters of procedural detail rather than substantive issues, it 
is considered that negative resolution procedure is appropriate  

Section 58(1) – power to designate external tournaments for the purposes of 
the control period 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

53. This section provides Ministers with an order making power to designate an 
external tournament for the purposes of section 58(1).  Section 58(1) provides that a 
notice under section 57(4) may not require a person to report or surrender their 
passport except in the control period for a regulated football match outside the 
United Kingdom or a designated external tournament that includes a regulated 
football matches.  The “control period” is defined for the purposes of regulated 
football matches outside the United Kingdom as meaning the period five days before 
the match and ending when the match is finished.  This will be the standard control 
period that would apply to most matches outside the United Kingdom.  However in 
the event of a significant international tournament involving regulated football 
matches it is considered more appropriate for the control period to last for the whole 
of the time that the tournament takes place.  This will ensure that persons subject to 
banning orders can be prevented from attending the whole tournament rather than 
just the games in that tournament which involve the national team. 

54. It is envisaged that the power will be used in circumstances where the 
external tournament is of sufficient importance to justify this (e.g. the World cup and 
the European Championships) and there is a need to prevent known troublemakers 
from attending the whole tournament even if the team they support is not playing 
until later on in the tournament or is knocked out early.   The equivalent power for 
England and Wales in section 14(6) of the 1989 Act is subject to negative resolution 
procedure and has, to date, been used to prescribe the European Championships 
and the World Cup.  Given the purpose of the power and its limited nature (the 
external tournament must be one involving regulated football matches) it is 
considered that negative resolution procedure is appropriate  

Section 65(2) – power to modify the definition of the enforcing authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

 



 

55. Under section 65, the enforcing authority is the chief constable for Strathclyde.  
The enforcing authority is responsible for determining the requirements that are 
necessary to give effect to a football banning order and for deciding whether a 
person requires to surrender their passport in connection with a match outside the 
United Kingdom (see section 57).  The enforcing authority is also responsible for 
deciding whether it is appropriate to exempt a person from the requirement to 
surrender their passport (section 60).  The enforcing authority will be a civilian unit 
within Strathclyde Police to ensure that it has strong links to the police forces who 
will be concerned with the day to day operation of banning orders.  The Bill therefore 
provides for the Chief Constable for Strathclyde to be the enforcing authority.  

56. Section 65(2) provides Ministers with an order making power to modify the 
definition of the enforcing authority so as to appoint a different body or person as the 
enforcing authority for the purposes of football banning orders.  It is considered 
appropriate to be able to do this, without the need to resort to primary legislation to 
allow for flexibility in the future should it become clear in the light of experience that it 
is appropriate for the functions to be carried out by a different person.  It is 
considered that negative resolution procedure is appropriate on the basis that this 
power is essentially concerned with changes to the administration of the scheme 
rather than a fundamental change to the way in which the scheme operates. 

Section 66 – power to specify exempt processions 
New section 62(11B)(b) of the Civic Government (Scotland) Act 1982 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

57. Section 66(5) of the Bill amends section 62 of the Civic Government 
(Scotland) Act 1982 (“the 1982 Act”) so that all organisations are required to give 
notice to local authorities and the police of their intention to hold a procession.  
Section 66(8) of the Bill inserts new section 62(11B)(b) into the 1982 Act which 
provides Ministers with an order making power to exempt processions of a certain 
description from the notification requirements set out in section 62 of the 1982 Act.   

58. This order making power is necessary as there may be future processions 
which are held on a regular basis which are of a small size or nature that the 
Ministers consider that it is not necessary for the organisers to notify the local 
authority and the police of this event.  It is considered appropriate to provide the 
Ministers with this order making power as it gives them flexibility to quickly revoke an 
order which makes a particular procession exempt from the notification 
requirements, if the Ministers consider that notice of this type of procession should 
be given to the local authority and the police. Negative resolution procedure is 
appropriate on the basis that any processions which will be made exempt from the 
notification requirements will be of an uncontroversial nature. 

Section 74(7) – power to specify approved device for taking fingerprints 
New section 13(8) of the Criminal Procedure (Scotland) Act 1995 

 



 

Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

59. Section 74(7) inserts a new section 13(8) into the Criminal Procedure 
(Scotland) Act 1995 which will give Ministers the power to approve by order devices 
which can be used to take fingerprints in order to verify the identity of someone 
suspected of having committed an offence. 

60. Section 74(2) gives the police the power to take the fingerprints of someone 
they suspect of having committed an offence in order to verify that person’s identity.  
It is important that devices used for this purpose are reliable and technically sound.  
Requiring that such devices must be approved by Scottish Ministers before they can 
be used ensures that this will be the case.  It is appropriate that such a device can 
be approved by order because as technology evolves, it may be that different 
devices will become available for use by the police.  Giving the Ministers an order 
making power to approve such a device gives them the flexibility to approve a 
number of devices, or revoke a device which is will be taken out of operation, without 
the need to bring forward primary legislation. 

61. This order making power is not subject to any parliamentary procedure as it is 
not considered necessary that approval for a fingerprinting device requires to be 
scrutinised by Parliament.  This is consistent with section 18(7B) of the Criminal 
Procedure (Scotland) Act 1995 which provides that the Ministers can approve a 
device by order for taking fingerprints and other images under section 18 of that Act.  
Such an order is not subject to any parliamentary procedure.   

Section 75 – power to prescribe police areas 
New section 20A(3)(c) of the Criminal Procedure (Scotland) Act 1995 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

62. Section 75 inserts new section 20A into the Criminal Procedure (Scotland) Act 
1995 so that a person who has been arrested can be tested for a relevant class A 
drug. New section 20A(3)(c) provides that a person can only be tested for the 
presence of a relevant class A drug if the police station which that person is brought 
to after their arrest is located in an area which is prescribed by the Scottish Ministers.  
This order making power is subject to negative resolution procedure. 

63. It is considered appropriate to give the Scottish Ministers the power to 
prescribe the areas in which drug testing can take place, rather than specify these 
areas in the Bill, as this will enable the provisions to be piloted in a number of police 
areas.  In addition, a number of measures will need to be put in place in each police 
area before the drug testing provisions can become operational in that area.  Giving 
the Scottish Ministers the power to prescribe these areas will also allow a phased 
approach to be applied to implementation of the provisions. 

 



 

64. We consider that the negative resolution procedure is appropriate for any 
regulations made under this new section 20A(3)(c), given the limited nature of the 
enabling power.  Prescribing the area in which the provisions will become operational 
is not thought to be controversial. 

Section 75 – power to amend lists of relevant offences and class A drugs 
New section 20B(9) of the Criminal Procedure (Scotland) Act 1995 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative procedure of the Scottish Parliament 

65. As noted above, section 75 inserts new sections 20A and 20B into the 
Criminal Procedure (Scotland) Act 1995.  New section 20A(3)(d) of that Act provides 
that a person can be tested for a relevant class A drug if they are arrested under 
suspicion of committing a relevant offence, or if a senior police officer has grounds 
for suspecting that the misuse of a relevant class A drug caused or contributed to the 
offence which that person was arrested under suspicion of committing.  Section 
20A(8) identifies the list of relevant offences. This provision also sets out that the 
relevant class A drugs which the police can test for are cocaine and diamorphine.   

66. New section 20B(9) confers an order making power on Scottish Ministers to 
modify section 20A(8).  Section 20B(9)(a) enables Ministers to make an order which 
adds to or removes an offence to or from the list of relevant offences in new section 
20A(8). Section 20B(9)(b) allows Ministers to make an order which adds to or 
removes any substance, preparation or product to the list of Class A drugs described 
in section 20A(8) (but only substances, preparations or products which are defined 
as a Class A drug in the Misuse of Drugs Act 1971).  

67. The offences which have been designated as relevant offences in new section 
20A(8) are those which research shows are most closely linked with the misuse of 
cocaine and diamorphine. This research into which crimes are associated with the 
misuse of these class A drugs will continue and will be regularly evaluated when the 
sections 75 to 82 of the Bill come into operation.  If evidence suggests that additional 
crimes are linked to the misuse of cocaine or diamorphine, or that any of the existing 
relevant offences in section 20A(8) no longer show a link with such drug misuse, it 
will be necessary to amend the definition of a relevant offence in section 20A(8).  

68. It may also be necessary to amend the list of relevant class A drugs if 
research shows that the misuse of other class A drugs is closely linked with certain 
acquisitive offences.  It is also possible that the types or classifications of class A 
drugs may change and  it may become apparent that there are additional index 
offences for which we would want to test for drugs.  Providing the Scottish Ministers 
with an order making power to amend section 20A(8) will give them the flexibility to 
make any future changes expediently rather than having to rely on bringing forward 
primary legislation.  This flexibility and ability to make changes expediently is 
important in trying to ensure that those who misuse class A drugs attend an 
assessment into their drug misuse in order to reduce the crime rate in Scotland.   

 



 

69. It is considered that evidence to support any changes to the list of relevant 
offences or class A drugs in section 20A(8) should be open to full parliamentary 
scrutiny and as such it is considered that the order-making power should be subject 
to affirmative resolution procedure.    

Section 76(1)(b) – power to prescribe police areas 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

70. We consider that this power is superfluous given the inclusion of a similar 
power in new section 20A (3)(a) of the 1995 Act ( inserted by section 75).  
Accordingly we will seek to remove this provision by amendment at Stage 2. 

Section 82 – power to make regulations prescribing experience and 
qualifications for a suitably qualified person 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

71. Section 76(2) provides any person who tests positive for a relevant class A 
drug will be required to attend a mandatory assessment into their drug misuse.  
Section 76(3) specifies that a drug assessment is an appointment with a suitably 
qualified person, known as a drugs assessor. Section 82 defines a “suitably qualified 
person” as a person who has such qualifications or experience as are prescribed by 
regulations made by the Scottish Ministers. 

72. It is more flexible to prescribe the detail of the experience and qualifications 
for being a drugs assessor rather that putting this information in primary legislation. A 
list of qualifications or experience will also need to be regularly amended to take 
account of new qualifications or courses which are made available to people working 
in drug misuse field.  It will be easier to detail any new qualifications in regulations 
rather that having to bring forward primary legislation.  It is considered that negative 
resolution procedure provides the appropriate level of scrutiny on the basis that the 
content of the regulations is unlikely to be controversial. 

Section 86 – power to make procedure in relation to review of sentence and 
appeal against a decision in a review of sentence 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish 
Parliament 

73. This section gives the Scottish Ministers power by order to make provision for 
the procedure in relation to sentence review and appeal against a decision in a 
sentence review under section 84 of the Bill. 

 



 

74. By virtue of subsection (2)(a) the order may apply with modifications the 
provisions on appeal from solemn proceedings in Part VIII of the Criminal Procedure 
(Scotland) Act 1995 and,  by virtue of subsection (2)(b), the order may also modify 
that Part of the 1995 Act.  If the order modifies the 1995 Act it will be subject to 
affirmative procedure, otherwise it is subject to negative resolution procedure. 

75. This power allows the Scottish Ministers to provide for a tailor-made 
procedure for the new sentence review proceedings under section 84.  It allows the 
Scottish Ministers to apply the provisions in relation to appeal against sentence 
under the 1995 Act, but to modify those provisions to take account of the differences 
between sentence review and appeal against sentence in order to provide for an 
effective sentence review procedure.  Additionally, the power allows Ministers to 
amend the 1995 Act where appropriate to take account of sentence review and the 
possibility of appeal against sentence review. 

76. It is considered that the provision to be contained in such an order will be of 
administrative and procedural detail which is more appropriate for subordinate 
legislation.  However, where it may be necessary to amend the 1995 Act to take 
account of these procedures, we consider that affirmative procedure provides the 
appropriate level of parliamentary scrutiny. 

Section 92 – Ancillary provision 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish 
Parliament 

77. This section provides that the Scottish Ministers may by order make such 
supplemental, incidental, consequential, transitory, transitional or saving provisions 
that they consider necessary for the purposes of, or in connection with, the Bill.  
Subsection (2) provides that such an order may modify any enactment. 

78. This provision is considered to be necessary to allow flexibility if further 
changes are found to be necessary as a result of the provisions in the Bill.  Whilst 
some modifications have been identified in preparation for the Bill it may be that 
there are others which will be required.  Part 1 of the Bill, for example, makes some 
changes to the Police (Scotland) Act 1967 and it is possible that not all of the 
consequences have been identified. The power whilst potentially wide is limited to 
the extent that it can only be used if the Scottish Ministers consider it necessary or 
expedient for the purposes of, or in consequence of the provisions of the Bill. 

79. Where any such order amends primary legislation it will be subject to 
affirmative procedure and otherwise it will be subject to negative resolution 
procedure.  It is submitted that this provides the appropriate level of parliamentary 
scrutiny for the powers conferred. 

 
 

 



 

Section 94 – Commencement 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

80. This section provides that with the exception of sections 89, 90, 92, 93, 94 or 
95 the provisions of the Bill will come into force by order made by the Scottish 
Ministers.  As is the usual practice any such commencement orders will not be 
subject to parliamentary procedure. 

Schedule 1 paragraph 3(8) – power to amend maximum number of members of 
the Authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

81. Schedule 1 paragraph 3 provides for the Scottish Ministers to appoint 
members of the Authority. Paragraph 3(4) provides that the Authority is to consist of 
not more than 10 members, including a convener and at least two members (not 
including the convener) from each of three separate categories as defined in sub-
paragraph (3).  These are police force members, police authority members and lay 
members.  In practice, this means that the board must comprise a convener and 
between six and nine other members. 

82. These arrangements seem sensible, practical and appropriate, and have a 
certain amount of flexibility built into them however it is considered appropriate that 
there should be power to amend the total number of board members if this proves 
necessary in the light of experience without requiring further primary legislation.  
Paragraph 3(8) accordingly provides power for Scottish Ministers to amend by order 
the maximum number of board members specified in subsection (4). Subsection (9) 
provides that before making such an order the Scottish Ministers must consult the 
Authority, persons whom they consider represent the interests of unitary police 
authorities and joint boards, and persons whom they consider represent the interests 
of chief constable in Scotland.   

83. The order is subject to negative resolution procedure which is considered 
appropriate as it is administrative in nature relating to the efficient functioning of the 
Authority. Further it will have been preceded by an extensive process of consultation 
with key stakeholders who will be best placed to consider if an adjustment to 
numbers is required and as a result any changes are likely to be uncontroversial. 

Schedule 2, paragraph 1(4) – power to make regulations as regards the 
Director of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

 



 

84. Section 12 provides that the Agency must have a Director appointed in 
accordance with paragraph 1 of schedule 2. Paragraph 1 provides that the first 
Director of the Agency will be the existing Director of the SDEA when the provisions 
come into force.  It is envisaged that subsequent Directors will be appointed in a 
similar way to the rules governing the appointments of chief constables and other 
senior officers under sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 
1(4)(b) of schedule 2 gives Scottish Ministers the necessary power to determine any 
requirements that must be satisfied in respect of this appointment. 

85. These powers have been included in subordinate legislation as it would not be 
appropriate to put such detailed provision on the face of the Bill.  Further as the 
requirements for these posts may change over time the power will provide the 
necessary flexibility to deal with changing circumstances. The power is subject to 
negative resolution procedure which we consider to be an appropriate level of 
scrutiny for administrative matters relating to qualifications for appointment such as 
this. 

Schedule 2, paragraph 1(7) – power to amend rank of the Director of the 
Authority 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

86. The current Director of the SDEA holds the rank of Deputy Chief Constable 
(DCC), and anyone eligible to apply for a DCC post is eligible to apply for the post of 
Director of the SDEA.  Paragraph 1(6) of schedule 2 provides that the Director of the 
new Agency will also hold the rank of DCC in a police force in Scotland. 

87. The power at paragraph 1(7) enables Scottish Ministers to substitute another 
rank for the rank of DCC. For example the work of the Agency may be subject to 
expansion and the rank of DCC may no longer be considered an appropriate rank for 
the post of Director. Equally changes in police rank structure may require an 
amendment to the Director rank to reflect these changes. It is therefore considered 
that this power is necessary to ensure flexibility in the future and avoid the need for 
primary legislation should it be required to change the rank of the post of Director. 

88. It is considered that negative resolution procedure is appropriate on the basis 
that this will be an uncontroversial administrative change which is limited in nature. 

Schedule 2 paragraph (2)(2)(b) – power to make regulations as regards the 
Deputy Director of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

89. Section 12 provides that the Agency must have Deputy Director appointed 
under paragraph 2 of schedule 2. As with Directors (other than the first) it is 
envisaged that the post of Deputy Director will be appointed in a similar way to the 

 



 

rules governing the appointments of Chief Constables and other senior officers under 
sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 2(2)(b) of schedule 2 
gives Scottish Ministers the necessary power to determine any requirements that 
must be satisfied in respect of this appointment in a similar manner to the power they 
have in respect of the Director. 

90. It is appropriate to have these powers in subordinate legislation as it would 
not be appropriate to put such detailed provision on the face of the Bill.  Further as 
the requirements for these posts may change over time the power will provide the 
necessary flexibility to deal with changing circumstances. The power is subject to 
negative resolution procedure which we consider to be an appropriate level of 
scrutiny for administrative matters relating to qualifications for appointment such as 
this. 

Schedule 2 paragraph 2(5) – power to amend rank of Deputy Director of the 
Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

91. Paragraph 2(5) of schedule 2 provides that the Deputy Director of the Agency 
will hold the rank of ACC in a police force in Scotland and anyone eligible to apply for 
an ACC post will be eligible to apply for the post of Deputy Director. 

92. The power at paragraph 2(6) enables Scottish Ministers to amend the rank of 
ACC for another rank in a similar manner to the power to amend the rank of the 
Director.  As with the provisions in relation to the Director it is considered that this 
power is necessary to provide flexibility to adapt to changes in the future and that 
negative resolution procedure is appropriate for this limited power. 

Schedule 2 paragraph 6(8) – power to apply provisions of Police (Scotland) Act 
1967 to police members of the Agency 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

93. As explained above police members of the Agency will either be seconded 
from other police forces or directly recruited.  Those police members who are directly 
recruited will be engaged on a period of relevant service under section 38A(1) of the 
Police (Scotland) Act 1967 and section 38(3AA) of the 1967 Act (as inserted by 
schedule 5 of the Bill) provides that they will continue to be constables and be 
treated for relevant enactments as constables of their own police force.  The relevant 
enactments are sections 17(1), (4),(5) and (7A) and 43 of the 1967 Act which relate 
to certain duties of constables and the offence of impersonating a constable.  This 
mirrors the position for officers currently on central service with the existing common 
police services as provided for in section 38 of the 1967 Act. 

 



 

94. Whilst those police members who are directly recruited will have all the 
powers and privileges of a police constable and will be subject to regulations made 
under section 21 they are not deemed to be on relevant service nor are they  
constables of a police force for certain purposes like those who are seconded.  As 
the 1967 Act stands many of the provisions apply to constables of a police force and 
accordingly they do not apply to those who are directly recruited. Similarly it is not 
possible to provide that for certain purposes they will be treated as constables of 
their own force, simply because they do not have a force to belong to. 

95. The power for the Agency to recruit directly is new as currently the SDEA can 
only recruit police officers on secondment from Scottish police forces.  Whilst 
schedule 5 lists a number of amendments to the 1967 Act as a result of the new 
provisions in respect of those seconded to the Agency it may be necessary in the 
future to apply with modifications some of the provisions of the 1967 Act to those 
who are directly recruited.  The modifications required will not necessarily all become 
apparent until detailed administrative arrangements surrounding those who are 
directly recruited have been finalised and further may require to be amended in the 
light of experience as the power to recruit directly is new.  Accordingly, paragraph 
6(8) of schedule 2 provides a power for Scottish Ministers to apply the provisions of 
the 1967 Act with modifications to those police members of the Agency who have 
been directly recruited this allowing the necessary modification to be made if 
required. The power is subject to affirmative procedure which we consider 
appropriate in these circumstances where primary legislation is being amended. 

Schedule 3 paragraph 2(1) – power to make staff transfer order 
Power conferred on: Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

96. As explained above the new Authority will be responsible for providing all of 
the services currently provided by the Scottish Police College, the Scottish Criminal 
Records Office, the Scottish Police Information Strategy and the 4 forensic science 
laboratories.  It will also be responsible for establishing and maintaining the Scottish 
Crime and Drug Enforcement Agency (the Agency) which will replace the SDEA.  To 
ensure a seamless transition from the existing services to the new Authority, the 
intention is that all of the staff currently employed by these services will transfer to 
the new Authority and be employed by the Authority when it comes into being 
(currently planned for 1 April 2007). 

97. Paragraph 2(1) of schedule 3 to the Bill  provides a power for the Scottish 
Ministers to make a staff transfer order to pave the way for all of the staff of the 
existing  services, including police officers serving with them on secondment or on 
central service, to transfer to the new Authority and, where appropriate, the Agency.  
The transfer order may also make provision requiring a police authority or joint police 
board whose support staff or constables are to be transferred to the Authority to 
make an appropriate staff transfer scheme (paragraph 2(4)) and requiring the 
Scottish Ministers to make a transfer scheme in respect of constables moving from 
central to relevant service. 

 



 

98. Paragraph 3 of schedule 3 provides that before making a staff transfer order 
the Scottish Ministers must consult the Authority and the Director of the Agency (if 
the order includes provision transferring police officers or support staff to the 
Agency).  If the order includes provision relating to support staff currently employed 
by police authorities or joint police boards, then the same requirement to consult the 
Authority and, if appropriate, the Director of the Agency is placed on the police 
authority or joint board in question. 

99. Given the level of detail that will be involved it is thought appropriate that the 
provisions of the transfer order should be included in subordinate rather than primary 
legislation.  It is also thought appropriate that those bodies involved in the transfer 
should be responsible for the finer details and as such we have provided that the 
transfer order may make provision requiring transfer schemes.  Provisions in respect 
of the effect of the order on existing contracts of employment are contained on the 
face of the Bill to offer persons the appropriate level of protection. 

100. The transfer order is subject to negative resolution procedure which is 
thought to be the appropriate level of parliamentary scrutiny for detailed 
administrative matters such as this which are subject to extensive consultation. 
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On 22nd November 2005 the Subordinate Legislation Committee asked the Executive 
the following questions in relation to the above instrument –  
 

• The effect of the word “should” in regulation 2(2) is unclear. The Executive is 
asked to explain the effect of this provision, particularly in light of subsection 
(4). 
 

• The Committee asks the Executive to clarify whether the requirement in 
paragraph 3 of Schedule 1 is intended to be subject to section 4 of the 
Rehabilitation of Offenders Act 1974 and that applicants will not have to 
disclose spent convictions under that Act. 
 

• It is not clear to the Committee what the “other legal requirements” in 
paragraph 4 of Schedule 1 are intended to be.   
 

• Similarly, in paragraph 5 it is not clear to the Committee what is meant by “the 
identity” of any other owner or what particulars would have to be supplied.   
 

• The Committee asks for clarification of what is meant by the phrase “where 
the applicant has been declared under section 83(1)(c)” as there is no 
mention in that section of any declaration. 

 
The Scottish Executive responds as follows: 
 
1. The intention of the provision in regulation 2(2) is to permit a relevant person, 
where applicable, to indicate that certain elements of the prescribed information are 
not relevant.  If a relevant person does so in the knowledge that such a statement is 
incorrect, then section 83(4) will apply as the relevant person has failed to provide 
information.  If that person does not indicate that information is not relevant then the 
relevant person remains under an obligation to provide the information.  Accordingly 
section 83(4) would also apply. 
 
2. The Executive confirms that there is no intention to include spent convictions 
in the information that must be disclosed.  Section 4(3) of the 1974 Act is relevant in 
that regard.  
 
3. In paragraph 4 of Schedule 1, the phrase “other legal requirements” is 
intended to indicate the range of requirements in the Housing Acts, the Rent Acts 
and other legislation which already affect the letting of houses.  The Executive will 



provide applicants with a statement of relevant requirements.  The Executive 
publishes information on these matters on its “Better Renting” website1 and has 
published good practice guidance for landlords2 which clearly identifies those 
elements of good practice that are legal requirements. 
 
4. In paragraph 5 of Schedule 1, the intention is that “identity” requires a 
statement as to the name of the person and any other information necessary to 
identify the person.  The other joint owners should also register and the purpose is to 
be able to link them together.  Linked to that is the information listed in (a) and (b) of 
paragraph 5.  
 
5. The phrase “where the applicant has been declared under section 83(1)(c)”, 
as it appears in Schedule 2, refers to any person who is included in an application of 
a relevant person because of the requirement at section 83(1)(c).  We accept that it 
may have been more appropriate to repeat the wording used in that section 
(“specified”) but we consider that the provision is clear in that specifying the person 
under section 83(1)(c) amounts to a declaration to the registration authority as to the 
identity of the applicant’s agent.  The purpose of this provision is to limit the discount 
to those agents who only act for one owner in relation to one house – in other words, 
arrangements which are in the main non-professional family arrangements where the 
owner is not interested in or capable of carrying out management. 
 

                                                 
1 www.betterrentingscotland.com  
2 National Core Standards and Good Practice for Private Landlords and for Local Accreditation Schemes; 
Communities Scotland 2004 

http://www.betterrentingscotland.com/


The Firefighters’ Pension Scheme Amendment (Scotland) Order 2005, 
(SSI 2005/566) 

 
Thank you for your letter of 22 November advising that the Committee had that day 
considered this instrument and asking the Executive what plans, if any, it has to 
amend the Firefighters’ Pension Scheme to take account of civil partnerships. 
 
2. The position is that the amendments to this Scheme resulting from the Civil 
Partnership Act 2004 are being effected in terms of a United Kingdom instrument 
made under section 259 of that Act namely the Firefighters' Pension Scheme (Civil 
Partnership Amendments) (England and Scotland) Order 2005 (SI 2005/3228) which 
was made on 22 November and is due to come into force on 5 December.  
 
3. I should explain that the reason these amendments have not been effected in 
terms of a Scottish Instrument is that there are doubts as to whether to do so would 
have been within vires.  Powers in relation to this Scheme under section 26 of the 
Fire Services Act 1947 were executively devolved in terms of the Scotland Act 1988 
(Transfer of Functions to the Scottish Ministers etc) Order 1999 (S.I 1999/1750).  
Section 26 of the Fire Services Act has been amended in terms of section 256 and 
schedule 1 of the Civil Partnership Act to add surviving civil partners to the list of 
potential beneficiaries under the Scheme. It is thought that the executive devolution 
in terms of S.I 1999/1750 does not extend to this amendment. Consideration is being 
given to the making of an order under section 63 of the Scotland Act to rectify the 
position in this respect but in the meantime it was considered appropriate for these 
amendments to be effected on the basis set out above. 
 
4. I trust that this sufficiently explains the position of the Executive and I am 
grateful to the Committee for raising this point. 
 



The Registration of Independent Schools (Scotland) Regulations 2005, 
(SSI 2005/571) 

 
On 22nd November 2005, the Subordinate Legislation Committee, having 
considered the above instrument, sought an explanation of the following matters- 
 

“1. The Committee observes that the Regulations do not appear to reflect 
the enabling power at section 98(3) of the Education (Scotland) Act 1980, 
which obliges Ministers to prescribe information to be supplied to the 
Registrar by the proprietors of independent schools and the manner in which 
it is to be provided.  In particular the Committee would ask the Executive to 
provide an explanation of the vires of regulation 4. 
 
2. The Committee also asks for an explanation of the omission of a 
provision reflecting subsection (c) of 98(3) as it appears to the Committee that 
the requirements of this sub-section are mandatory.” 
 

The Scottish Executive responds as follows:- 
 

1. In response to the Committee’s observation, it may be helpful to set out 
briefly the scheme of these Regulations, which are made in exercise of 
powers conferred by section 98(3) and 98A(2) of the Education (Scotland) Act 
1980, as those sections are amended by the School Education (Ministerial 
Powers and Independent Schools) (Scotland) Act 2004.  In doing so we would 
also refer to the School Education (Ministerial Powers and Independent 
Schools) (Scotland) Act 2004 (Commencement No. 2 and Transitional 
Provisions) Order 2005 (SSI 2005/570) which, too, was considered by the 
Committee on 22nd November.  
 
Section 98A is concerned with applications for registration by persons 
proposing to carry on an independent school, and 98A(2) requires those 
applications to be in such form and to include such information as Ministers, 
by regulations, prescribe. 
 
Section 98(3) requires Scottish Ministers to make regulations in relation to 
[established] registered schools and for such regulations to prescribe the 
information to be provided to the Registrar and the manner in which it is to be 
furnished, requiring notification of changes in particulars, and dealing also 
with incidental matters.  In that regard section 98(3)(a) is amended by the 
2004 Act (in terms of Schedule 1, paragraph 1(2), introduced by section 8(1)) 
so that the reference to proprietors of “independent” schools is replaced by a 
reference to the proprietors of “registered” schools. 
 
So far as the substantive provisions are concerned, regulation 3, dealing with 
applications for registration of independent schools, is drafted under reference 
to the powers conferred by section 98A(2). 
 
 Regulation 5, dealing with annual returns, is drafted under reference to the 
powers conferred by section 98(3). 
 



Regulation 4, in relation to which in particular the Committee has requested 
an explanation as to vires, is concerned with the notification to the Registrar of 
changes to certain particulars, requiring them to be notified within a period of 
one month. Again, that regulation has been drafted under reference to the 
regulation making provision contained within section 98(3).  Insofar as 
section 98(3) requires regulations to be made requiring notification to the 
Registrar of any changes in particulars and dealing with such incidental 
matters as Ministers deem expedient, and that being the subject matter of 
regulation 4, it is considered that both that regulation and the regulations as a 
whole are within vires. 
 
2.  In regard to the omission of a provision reflecting subsection (c) of 98(3) 
we have anticipated the repeal of section 98(3)(c) in terms of Schedule 2 to 
the 2004 Act, introduced by section 8(2) of that Act. 
 

We hope that this explanation on the points raised is helpful to the Committee. 



The Civil Partnership Act 2004 (Modification of Subordinate Legislation) 
Order 2005, (SSI 2005/572) 

 
In its letter of 22 November 2005 the Subordinate Legislation Committee sought an 
explanation from the Executive of the following matters.   
 

“2. The Committee notes that the enabling power for this instrument is 
section 259 of the Civil Partnership Act 2004.  The Committee asks the 
Executive for further information as to why it chose to use this power rather 
than the power at section 255 of the Act given that section 255 is a specific 
rather than general power.   
 
3. The Committee asks the Executive to confirm whether this instrument 
is intended to encompass all the amendments to subordinate legislation 
currently identified as necessary and that are not being dealt with in some 
other way.   
 
4. In relation to the preamble the Committee asks the Executive to explain 
why there is no reference to section 259(4) of the enabling Act as it would 
appear to be relevant to the order.   
 
5. In relation to the amendments made in Articles 3 and 4 to the 
Cremation (Scotland) Regulations 1935 the Executive is asked is clarify why 
no amendment has been made to Form G.   
 
6. The Committee also asks the Executive to confirm whether in relation 
to the amendments made to the Scottish Parliamentary Pensions Scheme in 
Articles 26 to 30 the omission of an amendment to Article N2(a) is intentional.   
 
7. The Committee would ask for confirmation that the wording of Article 
48 in relation to the amendment to the Education Maintenance Allowances 
(Scotland) Regulations 2004 is correct.   
 
8. On a final point the Committee officials noted that word “(Scotland)” 
does not appear in either the title to the instrument or the citation provision in 
Article 1 and draws this to the attention of the Executive.” 
 

The Executive responds as follows. 
 
1. The power at section 255 of the Act is specifically to amend enactments relating to 
pensions.  It is acknowledged that it could have been used in relation to the Scottish 
Parliamentary Pensions Scheme.  However given the generic nature of the 
instrument and the wide ranging powers conferred by section 259 of the 2004 Act we 
are satisfied that the powers we have used are sufficient for the purposes of the 
instrument.   
 
2. This instrument is intended to encompass all the amendments to subordinate 
legislation currently identified as necessary that are not being dealt with in some 
other way.  There are however a number of other instruments that are dealing with 
amendments to subordinate legislation in specific subject areas.  This instrument 



should not therefore be regarded in any way as the sole vehicle for modification of 
subordinate legislation in relation to civil partnerships.   
 
3. The Executive notes that there should have been a reference to 259(4) of the 
enabling Act as it is relevant to the order.  However given the powers cited, and the 
reference to Scottish Ministers using all other powers enabling them in that behalf, 
we are satisfied that this does not in any way affect the validity of the instrument.   
 
4. In relation to the amendments made in Articles 3 and 4 to the Cremation 
(Scotland) Regulations 1935 generally headings are not regarded as part of the 
instrument and therefore are not amended.  However we note the Committee’s point 
on this matter and for the sake of consistency we will take the next available 
opportunity to make the relevant amendments. 
 
5. With regard to point 6, we are satisfied that the amendments we have made to 
Article 28 are sufficient for the purposes required here.   
 
6. We note the Committee’s point in relation to the wording of Article 48.  An 
omission has been made here and we will take the earliest opportunity to rectify this. 
 
7. We note the Committee’s point that the word “(Scotland)” does not appear in 
either the title to the instrument or the citation provision in Article 1.  We 
acknowledge that this is an administrative error but are again satisfied that this does 
not in any way affect the validity of the instrument. 
 



The Antisocial Behaviour etc. (Scotland) (Commencement and Savings) 
Amendment Order 2005, (SSI 2005/553) 

 
1. On 22nd November 2005 the Subordinate Legislation Committee considered 
the above instrument and asked for assurance that the Executive will address its 
concern in relation to missing words in the Order. 
 
2. The Executive is grateful to the Committee for drawing this matter to its 
attention.  As the Committee has noted, the footnote is correct and will assist, if 
necessary, any person reading the Order.  Also, the Executive has checked the SSI 
volume for 2004 and noted that there are no other instruments with a similar title in 
that year3.  The original commencement order is the only commencement order for 
the 2004 Act.    
 
3. The Executive does not consider that the validity of the amendment is 
affected by the error identified by the Committee. Steps are being taken to issue a 
correction slip to ensure that the versions published on the official OPSI website and 
the official printed volume are correct. 
 

                                                 
3 The search produced SSI 2004/420 and SSI 2004/455 as the only instruments in 2004 with “Antisocial Behaviour” in the title. 
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	1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 9.4A of the Parliament’s Standing Orders, in relation to the Police, Public Order and Criminal Justice (Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the reasons for seeking the proposed powers. This memorandum should be read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 
	2. The Bill progresses a range of policies designed to improve police effectiveness and enhance community safety, including some specific commitments from A Partnership for a Better Scotland.  Most of the topics were the subject of the consultation paper, Supporting Police, Protecting Communities: Proposals for legislation with additional consultation in Complaints Against the Police in Scotland: A Consultation Paper and Fireworks Regulations 2004: Consultation on proposals to tackle the anti-social use of fireworks through the regulation of use and supply. 
	3. The Bill is divided into 4 Parts and in summary provides for: 
	4. The Bill contains a number of delegated powers provisions which are explained in more detail below. In deciding whether these provisions should be specified on the face of the Bill or left to subordinate legislation, the Scottish Executive has carefully considered the importance of the each matter against the need to: 
	5. In addition to the powers outlined below the Bill also contains a number of direction making powers.  It is considered that these are of an executive rather than legislative nature and as such they are not detailed in this memorandum. 
	6. Section 93 contains the general subordinate legislation provisions and provides that all powers to make orders or regulations are exercisable by statutory instrument. Subsection (2) allows different provisions to be made for different purposes and permits the powers to be used to make supplementary, incidental, consequential, transitory, transitional or saving provisions. Subsection (3) provides that all of these powers are subject to negative resolution procedure, except for orders made under sections 19(1) and 22(1) and paragraph 6(8) of  schedule 2 and, in certain circumstances, sections 86(1) and 92(1), which are subject to the affirmative procedure, and the commencement provisions where no procedure is required. 
	7. Section 18 of the Bill sets out the powers of the Agency and enables it to act in support of Scottish or other UK police forces or the law enforcement agencies as listed in section 17 if requested to do so by a chief constable or any of the bodies specified.  Provision is also made to allow the Agency to co-operate with other bodies, including overseas agencies and to provide assistance in response to requests made by a government or other body outwith the UK.  Section 2 of the Bill sets out the functions of the Agency one of which is the prevention and detection of serious organised crime, however, section 18(2) provides the Agency with powers to carry out activities relating to less serious crime if it is carried out for the purposes of their other functions. 
	8. Section 19(1) confers a power on the Scottish Ministers allowing them to modify by order section 18 to add, remove or amend the powers of the Agency. Before exercising such a power the Scottish Ministers are required to consult the Authority, the Director of the Agency and persons whom the Scottish Ministers consider represent the interests of chief constables of police forces and police bodies (section 19(2)). 
	9. This power is considered necessary and appropriate to enable Scottish Ministers to ensure that the Agency has the necessary ability to respond to new and emerging circumstances. Organised criminals use sophisticated and ever changing tactics, including spontaneous activity to pursue their agendas.  The power therefore provides the necessary flexibility to deal with changing circumstances without requiring further primary legislation. The power is subject to affirmative resolution procedure which is considered to provide the appropriate degree of parliamentary scrutiny where primary legislation is being amended and will allow the opportunity for parliamentary debate in respect of any such modification of the Agency’s powers.  
	10. Section 12 provides that the Agency will consist of a Director, Deputy Director, police members and support staff members.  Police members are appointed in accordance with paragraph 6 of schedule 2, and will fall into 2 broad categories; those who are seconded from Scottish police forces and those who are recruited directly by the Agency.  Both categories of police members will be subject to terms and conditions as determined by the Authority and will not be subject to any regulations made under section 26 of the Police (Scotland) Act 1967 which provide for a number of matters including qualification for appointment, promotion, rank, conduct and efficiency, pay, leave and allowances.  
	11. Section 21(1) gives Scottish Ministers power to make regulations as to the government and administration of the Agency and conditions of service with the Agency.  Subsection (2) lists a number of matters which the regulations may make provision for.  These provisions are similar to those in section 26 of the 1967 Act. Subsection (3) provides that any regulations may authorise Scottish Ministers, the Authority or the Director of the Agency to make provision about specified matters and subsection (4) permits the regulations to confer discretionary powers on these persons and also permits delegation of functions conferred on persons by the regulations.   
	12. Subsection (5) provides that any regulations made must provide that a police member is allowed at least 52 days per year when not on duty and subsection (7) prohibits appointments for a fixed term except where someone is above the rank of superintendent. Subsection (6) allows any regulations in respect of pay and allowances to be made with retrospective effect to cover circumstances where pay awards require to be backdated.  These provisions are all similar to those contained in section 26 of the 1967 Act.   
	13. Due to the detailed technical and administrative nature of the material that will be included in these regulations and the need to have flexibility to amend at regular intervals, it is not thought appropriate to incorporate these matters in the Bill. The regulations will be subject to negative resolution procedure which follows the procedure for regulations made under section 26 of the 1967 Act. This procedure is thought to provide the appropriate degree of parliamentary scrutiny as the regulations will be uncontroversial in nature and will relate to administrative and technical details. 
	14. Section 3 places a duty on the new Authority to provide police support services.  These police support services are listed in subsection (2) of that section and cover the services currently provided by the Scottish Police College, the Scottish Criminal Records Office, the Scottish Police Information Strategy and the planned new national forensic science service. It is possible that in the future it will be desirable for the Authority to provide additional support services on a national basis where this would further improve police efficiency or indeed that one of the current services will no longer be considered necessary. 
	15. This issue was discussed in the consultation paper Supporting Police, Protecting Communities: Proposals for legislation, which pointed out that the ability to respond to changing demands and to facilitate the transfer of suitable existing services as appropriate is an important consideration with respect to improving support services in Scotland and freeing resources for front line policing.  Accordingly the consultation paper proposed, at para 2.35, that the legislation should include an enabling provision to allow additional functions to be added or indeed removed from the new body.  Of the 27 respondents who commented on this proposal, 25 agreed that this flexibility should indeed be built into the legislation. 
	16. Accordingly section 22(1) provides an order making power for Scottish Ministers to modify section 3(2) of the Bill, which defines the police support services which the Authority is under a duty to provide. By including this power it will allow the Authority to develop and keep abreast of changes in modern police services without requiring further primary legislation. We recognise of course that this is a significant and important power which should only be exercised after careful consultation with interested parties and proper parliamentary scrutiny.  Section 22(2) accordingly provides that before making an order under this section the Scottish Ministers must consult the Authority, persons whom they consider represent the interests of unitary police authorities and joint police boards, and such other persons as they consider appropriate.  The order is subject to affirmative resolution procedure to allow for parliamentary debate to take place as is appropriate when a power of this nature is being exercised. 
	17. This section enables the Scottish Ministers by regulations to require police forces or such of them as are specified in the regulations, to use such police support services as are specified in the regulations. This power can only be exercised if the Scottish Ministers consider that it would be in the interests of the efficiency or effectiveness of the police to do so (subsection (2)) and in considering whether to exercise this power the Scottish Ministers  must have regard to the role of the police within the criminal justice system. 
	18. This provision is similar to that contained section 36(2) of the Police (Scotland) Act 1967 in respect of the Scottish Ministers’ powers to direct all police forces to use specified facilities or services. In practice no regulations have been made under the power in section 36(2) of the 1967 Act, however it is considered that where police support services are provided on a national basis, it is appropriate that Ministers should have the power, subject to consultation with interested parties, to require some or all police forces in Scotland to use the police support services in question.  In practice, and on the basis of experience of the similar power in the 1967 Act, it is not expected that the power would need to be used other than as a last resort, since the development of additional police support services on a national basis would be the subject of a thorough consultation process with police forces and other interested parties before they were rolled out. 
	19. The power to make such regulations is subject to negative resolution procedure.  This mirrors the procedure in the 1967 Act and is thought to provide the appropriate degree of parliamentary scrutiny for this provision given that extensive consultation that will have taken place prior to the power being exercised. 
	20. Section 32(2)(a) requires the Police Complaints Commissioner for Scotland (the Commissioner), to keep the complainer informed of the conclusions the Commissioner has reached and any actions the Commissioner proposes to take after reviewing a complaint which has been referred to the Commissioner.  Section 32(3) gives Ministers the power to prescribe exceptions from the duty to notify complainers of the outcome and actions to be taken, as a result of a complaint handling review.   
	21. The regulations under this section can only prescribe exceptions from providing information to a complainer about the conclusions or proposed action which the Commissioner has reached after reviewing a complaint if this information may be used in criminal proceedings, for detecting or preventing crime, or if its disclosure would be detrimental to national security. The regulations will also enable Ministers to prescribe exemptions from the duty to provide the complainer with information if they consider to do so is justified on proportionality grounds or is in the public interest.   
	22. Given the administrative and detailed nature of these provisions it is thought to be more appropriate to specify the detail of the exceptions in regulations rather than on the face of the Bill.  This power will also provide the flexibility for Ministers to change the nature of any exceptions, or add further exceptions from the duty imposed on the Commissioner in section 32(2), if this becomes necessary in the future.   
	23. We consider that the negative resolution procedure provides the appropriate level of parliamentary scrutiny for any regulations made under this section in light of the limited nature of the enabling power and the administrative nature of the provision.  
	24. Section 33 enables the Commissioner to discontinue a complaint handling review in certain circumstances.  If these circumstances arise, the Commissioner will be under a duty to discontinue the review of that complaint. There are three separate regulation making powers in this section. 
	25. Section 33(2) gives Ministers the power to make regulations which specify descriptions of complaints which require the Commissioner to discontinue a complaint handling review. There will be circumstances when it will not be appropriate for a review of a complaint to continue.  A complainer could make complaints of a vexatious nature or allegations of a criminal nature may come to light which the Commissioner does not have jurisdiction to deal with.  It is important that the Commissioner knows exactly when to discontinue a review of a complaint.   
	26. Sections 33(4)(b) and (c) allow Ministers to set out in regulations the types of directions which the Commissioner can give to an appropriate authority if a complaint handling review has to be discontinued, or to specify what steps the Commissioner can take following the discontinuation of this process.  
	27. It is considered to be more appropriate to specify the detail of the circumstances when Commissioner must discontinue a review of complaint, the steps which the Commissioner can take and the directions which the Commissioner can give to appropriate authorities if this situation arises, in regulations rather than putting this detail in the Bill.  A regulation making power provides more flexibility to specify additional circumstances in which the review of a complaint should be discontinued.  This power will also enable Ministers to change the nature of the directions that will be available to the Commissioner or to amend the steps which the Commissioner can take if required to discontinue the review of a complaint.   
	28. Regulations made under this section will be subject to negative resolution procedure. Since the parameters for these regulations are set out in the section 33 and the regulations will be administrative in nature it is appropriate that the provisions should be subject to the negative resolution procedure.  
	29. If the Commissioner has directed an appropriate authority to reconsider a complaint, section 36(2) places a duty on that authority to keep the complainer informed of any findings which have been reached, what action is proposed and the outcome of this action after reconsidering a complaint.  If the Commissioner supervises the reconsideration of any complaint, the Commissioner will be under a duty to provide this information to the complainer.  Section 36(3) applies section 32(3) to the duties imposed on the Commissioner and an appropriate authority by section 36.  By virtue of section 32(3), the Ministers are given the power to prescribe exceptions from the duty to notify complainers of the findings, outcome and actions to be taken, after a complaint has been reconsidered. 
	30. Regulations under this section can only prescribe exceptions from providing information to complainer about the conclusions or proposed action which are to be taken at the end of the reconsideration of a complaint, if such information may be used in criminal proceedings, for detecting or preventing crime, or if its disclosure would be detrimental to national security. The regulations will also enable Ministers to prescribe exemptions from the duty to provide the complainer with information if they consider to do so is justified on proportionality grounds or is in the public interest. 
	31. It considered to be more appropriate to specify the detail of the exceptions from the duty imposed on the Commissioner and appropriate authorities by section 36(2) in regulations rather than in the Bill.  This power will also provide the flexibility for Ministers to change the nature of any exceptions, or add further exceptions from the duty imposed on the Commissioner and appropriate authorities in section 36(2), if this becomes necessary in the future.   
	32. We consider that the negative resolution procedure provides the appropriate level of parliamentary scrutiny for any regulations made under this section in light of the limited nature of the enabling power and the administrative nature of the provision. 
	33. Section 37 enables the Commissioner to discontinue the reconsideration of a complaint if certain circumstances arise.  If these circumstances do arise, the Commissioner will be under a duty to discontinue the review of that complaint.  There are three separate regulation making powers in this section similar to those in section 33. 
	34. Section 37(1) gives Ministers the power to make regulations which specify descriptions of complaints which require the Commissioner to discontinue the reconsideration of a complaint, if that complaint falls within such a description.  There will be circumstances when it will not be appropriate for a reconsideration process to continue.  A complainer could make complaints of a vexatious nature or allegations of a criminal nature may come to light which the Commissioner does not have jurisdiction to investigate.  It is important that the Commissioner knows exactly when to discontinue a review of a complaint.   
	35. Sections 37(3)(c) and (d) allow Ministers to set out in regulations the types of directions which the Commissioner can give to an appropriate authority if the reconsideration of a complaint has to be discontinued, or to specify what steps the Commissioner can take following the discontinuation of this process.  
	36. It is more appropriate to specify the detail of the circumstances when the Commissioner must discontinue the reconsideration of a complaint, the steps which the Commissioner can take and the directions which can be given to appropriate authorities if this situation arises, in regulations rather than in the Bill in view of the detailed nature of the provisions which will be required.  A regulation making power also provides more flexibility to specify additional circumstances in which the review of a complaint should be discontinued.  This power will also enable Ministers to change the nature of the directions that will be available to the Commissioner or to amend the steps which the Commissioner can take if required to discontinue the review of a complaint.   
	37. Regulations made under this section will be subject to negative resolution procedure. Since the parameters for these regulations are clearly set out in the section 37(3) it seems appropriate that the detailed provisions should be subject to the negative resolution procedure.  
	38. Section 41(1) gives Ministers the power to make regulations setting out the circumstances in which documents or information specified or described in those regulations should be provided to the Commissioner by appropriate authorities. 
	39. In order to carry out his functions the Commissioner will, from time to time, need to have access to information held by an appropriate authority.  This is likely to include material such as files and papers relating to complaints referred to the Commissioner or internal guidance on complaints handling.   Police forces also handle a large amount of potentially sensitive information in relation to criminal investigations.  It will therefore be important to have clarity over the types of information that must be provided to the Commissioner and to set out the procedures for providing how information is to be given to the Commissioner so that a consistent approach is adopted.  
	40. Specifying the type of information that the Commissioner will require and how this information should be provided in regulations is more flexible than containing this detail in primary legislation.  Using subordinate legislation will enable changes to be made to the type of information that should be given to the Commissioner if this becomes necessary.  If it becomes apparent that it is necessary to change the manner in which an appropriate authority should provide information, or certain types of information, to the Commissioner, it will be easier to make such procedural changes in regulations.    
	41. We have provided for negative resolution procedure to apply since the regulations will deal with detailed points of procedure and in the circumstances we consider this will provide the appropriate level of parliamentary scrutiny.  It is not envisaged that the type of information that should be given to the Commissioner, or how this information should be given, will be controversial. 
	42. This section provides the Scottish Ministers with an order making power to amend subsection (1) of section 38A of the Police (Scotland) Act 1967.  Section 38A provides that any service that a constable is engaged on outside the constable’s force which is listed in subsection (1) is  “relevant service” for the purposes of section 38A.  The significance of this sort of service being regarded as relevant service is that the constable’s pay and pension rights are preserved at the end of the relevant service.  The constable is also entitled to be promoted in the constable’s police force as if serving in that force. 
	43. Section 46 of the Bill inserts a new section 38B into the 1967 Act which allows Scottish Ministers to add, remove or amend the list of types of outside service which will be regarded as relevant service.  This will allow Ministers to take account of service in any organisation or body which may be created in the future and in respect of which it is considered appropriate for constables to be covered by the “relevant service” rights.  Over the last few years a number of such bodies have been created which have resulted in amendments to section 38A, for example, service in relation to the Proceeds of Crime (Scotland) Act 2002, service with the National Criminal Intelligence Service, service as a member of staff of the Serious Organised Crime Agency and service with the Independent Police Complaints Commission.  It will also allow for descriptions of service to be removed or amended where they are no longer relevant or where a name change of an organisation has taken place. 
	44. The power includes a consequential power to amend section 38A.  For example, when a new type of relevant service is added, it will be necessary to consider in each case the  application of subsections (3), (4), (5) and (6) of section 38A to the new type of service and amend these subsections accordingly.  
	45. It is considered that negative resolution procedure is appropriate given the limited nature of the power and that it relates to technical matters concerning the status and pay and pension rights of constables on secondment from their home force. 
	46. Under section 49 of the Bill, a football banning order has the effect of prohibiting a person from attending regulated football matches in the United Kingdom and requires them to report at a police station and surrender their passport in connection with regulated matches outside the United Kingdom.  Section 51(2) and (3) defines what is meant by a regulated football match.  This covers domestic matches within Scotland, England and Wales involving specified clubs and international matches involving those clubs and the national teams. 
	47. Section 51(2)(b) provides the Scottish Ministers with an order making power to prescribe individual matches as regulated matches for the purposes of the football banning order legislation. 
	48. This will enable Ministers to, where necessary, ensure that specific matches are covered by the football banning order legislation.  For example, any UEFA Cup Final, Champions Cup Final or similar match to be held in Scotland may not include any Scottish or UK team but there is still a chance that people subject to Scottish football banning orders may attempt to attend the match.  In such cases it could be justifiable to extend the banning orders to automatically cover such matches as well and this power will provide the necessary flexibility to do so.  It is considered that negative resolution procedure is appropriate as decisions to extend the coverage of football banning orders to certain specific games will be uncontroversial. 
	49. As noted above, under section 49 of the Bill, a football banning order has the effect of prohibiting a person from attending regulated football matches in the United Kingdom and requires them to report at a police station and surrender their passport in connection with regulated matches outside the United Kingdom.  Section 51(2) and (3) defines what is meant by a regulated football match.  This covers domestic matches within Scotland, England and Wales involving specified clubs and international matches involving those clubs and the national teams.  
	50. Section 51(4) provides the Scottish Ministers with an order making power to amend the definition of regulated football match by either adding to the descriptions of football match, amending an existing description or removing an existing description.   
	51. This will enable the Scottish Ministers to amend where necessary the list of matches which are regulated for the purposes of the football banning order legislation, without requiring new primary legislation.  Once banning orders are established it may become apparent that the list of regulated matches should be changed.  For example, it may be found that non-regulated matches involving clubs in certain competitions are related to significant amounts of disorder.  In these cases it could be justifiable to extend the banning orders to automatically cover these matches as well.  Alternatively, it may be found that matches involving clubs in certain competitions that are regulated and subject to banning orders are not actually related to any significant amount of disorder.  In these cases, it could be justifiable to remove these matches from the list of regulated matches. Further, the description of regulated football matches might also require to be changed to reflect any reforms that may be made to the various football leagues and associations. It is considered that negative resolution procedure is appropriate as decisions to extend the automatic coverage of football banning orders to other games or remove it from some games already covered will be uncontroversial.  The equivalent power in the legislation in England and Wales is also subject to negative resolution procedure (section 14(2) and 22A(4) of the Football Spectators Act 1989).  
	52. Section 55(1) provides that where a football banning order is made the court must ensure that the person against whom the order is made, the enforcing authority and the police station at which the person is to report initially all receive a copy of the order.  In addition, where the person is detained in custody, the person in whose custody the person is detained must also receive a copy of the order.  Section 55(1)(b) provides Ministers with power to prescribe by order other people that the copy football banning order should be sent to.  Whilst it is considered that section 55 covers all those who have an interest in knowing that an FBO has been imposed the power to add to the list will provide flexibility for the future should it become apparent that there are other people who have an interest in knowing that an FBO has been made. As this relates to matters of procedural detail rather than substantive issues, it is considered that negative resolution procedure is appropriate  
	53. This section provides Ministers with an order making power to designate an external tournament for the purposes of section 58(1).  Section 58(1) provides that a notice under section 57(4) may not require a person to report or surrender their passport except in the control period for a regulated football match outside the United Kingdom or a designated external tournament that includes a regulated football matches.  The “control period” is defined for the purposes of regulated football matches outside the United Kingdom as meaning the period five days before the match and ending when the match is finished.  This will be the standard control period that would apply to most matches outside the United Kingdom.  However in the event of a significant international tournament involving regulated football matches it is considered more appropriate for the control period to last for the whole of the time that the tournament takes place.  This will ensure that persons subject to banning orders can be prevented from attending the whole tournament rather than just the games in that tournament which involve the national team. 
	54. It is envisaged that the power will be used in circumstances where the external tournament is of sufficient importance to justify this (e.g. the World cup and the European Championships) and there is a need to prevent known troublemakers from attending the whole tournament even if the team they support is not playing until later on in the tournament or is knocked out early.   The equivalent power for England and Wales in section 14(6) of the 1989 Act is subject to negative resolution procedure and has, to date, been used to prescribe the European Championships and the World Cup.  Given the purpose of the power and its limited nature (the external tournament must be one involving regulated football matches) it is considered that negative resolution procedure is appropriate  
	55. Under section 65, the enforcing authority is the chief constable for Strathclyde.  The enforcing authority is responsible for determining the requirements that are necessary to give effect to a football banning order and for deciding whether a person requires to surrender their passport in connection with a match outside the United Kingdom (see section 57).  The enforcing authority is also responsible for deciding whether it is appropriate to exempt a person from the requirement to surrender their passport (section 60).  The enforcing authority will be a civilian unit within Strathclyde Police to ensure that it has strong links to the police forces who will be concerned with the day to day operation of banning orders.  The Bill therefore provides for the Chief Constable for Strathclyde to be the enforcing authority.  
	56. Section 65(2) provides Ministers with an order making power to modify the definition of the enforcing authority so as to appoint a different body or person as the enforcing authority for the purposes of football banning orders.  It is considered appropriate to be able to do this, without the need to resort to primary legislation to allow for flexibility in the future should it become clear in the light of experience that it is appropriate for the functions to be carried out by a different person.  It is considered that negative resolution procedure is appropriate on the basis that this power is essentially concerned with changes to the administration of the scheme rather than a fundamental change to the way in which the scheme operates. 
	57. Section 66(5) of the Bill amends section 62 of the Civic Government (Scotland) Act 1982 (“the 1982 Act”) so that all organisations are required to give notice to local authorities and the police of their intention to hold a procession.  Section 66(8) of the Bill inserts new section 62(11B)(b) into the 1982 Act which provides Ministers with an order making power to exempt processions of a certain description from the notification requirements set out in section 62 of the 1982 Act.   
	58. This order making power is necessary as there may be future processions which are held on a regular basis which are of a small size or nature that the Ministers consider that it is not necessary for the organisers to notify the local authority and the police of this event.  It is considered appropriate to provide the Ministers with this order making power as it gives them flexibility to quickly revoke an order which makes a particular procession exempt from the notification requirements, if the Ministers consider that notice of this type of procession should be given to the local authority and the police. Negative resolution procedure is appropriate on the basis that any processions which will be made exempt from the notification requirements will be of an uncontroversial nature. 
	59. Section 74(7) inserts a new section 13(8) into the Criminal Procedure (Scotland) Act 1995 which will give Ministers the power to approve by order devices which can be used to take fingerprints in order to verify the identity of someone suspected of having committed an offence. 
	60. Section 74(2) gives the police the power to take the fingerprints of someone they suspect of having committed an offence in order to verify that person’s identity.  It is important that devices used for this purpose are reliable and technically sound.  Requiring that such devices must be approved by Scottish Ministers before they can be used ensures that this will be the case.  It is appropriate that such a device can be approved by order because as technology evolves, it may be that different devices will become available for use by the police.  Giving the Ministers an order making power to approve such a device gives them the flexibility to approve a number of devices, or revoke a device which is will be taken out of operation, without the need to bring forward primary legislation. 
	61. This order making power is not subject to any parliamentary procedure as it is not considered necessary that approval for a fingerprinting device requires to be scrutinised by Parliament.  This is consistent with section 18(7B) of the Criminal Procedure (Scotland) Act 1995 which provides that the Ministers can approve a device by order for taking fingerprints and other images under section 18 of that Act.  Such an order is not subject to any parliamentary procedure.   
	62. Section 75 inserts new section 20A into the Criminal Procedure (Scotland) Act 1995 so that a person who has been arrested can be tested for a relevant class A drug. New section 20A(3)(c) provides that a person can only be tested for the presence of a relevant class A drug if the police station which that person is brought to after their arrest is located in an area which is prescribed by the Scottish Ministers.  This order making power is subject to negative resolution procedure. 
	63. It is considered appropriate to give the Scottish Ministers the power to prescribe the areas in which drug testing can take place, rather than specify these areas in the Bill, as this will enable the provisions to be piloted in a number of police areas.  In addition, a number of measures will need to be put in place in each police area before the drug testing provisions can become operational in that area.  Giving the Scottish Ministers the power to prescribe these areas will also allow a phased approach to be applied to implementation of the provisions. 
	64. We consider that the negative resolution procedure is appropriate for any regulations made under this new section 20A(3)(c), given the limited nature of the enabling power.  Prescribing the area in which the provisions will become operational is not thought to be controversial. 
	65. As noted above, section 75 inserts new sections 20A and 20B into the Criminal Procedure (Scotland) Act 1995.  New section 20A(3)(d) of that Act provides that a person can be tested for a relevant class A drug if they are arrested under suspicion of committing a relevant offence, or if a senior police officer has grounds for suspecting that the misuse of a relevant class A drug caused or contributed to the offence which that person was arrested under suspicion of committing.  Section 20A(8) identifies the list of relevant offences. This provision also sets out that the relevant class A drugs which the police can test for are cocaine and diamorphine.   
	66. New section 20B(9) confers an order making power on Scottish Ministers to modify section 20A(8).  Section 20B(9)(a) enables Ministers to make an order which adds to or removes an offence to or from the list of relevant offences in new section 20A(8). Section 20B(9)(b) allows Ministers to make an order which adds to or removes any substance, preparation or product to the list of Class A drugs described in section 20A(8) (but only substances, preparations or products which are defined as a Class A drug in the Misuse of Drugs Act 1971).  
	67. The offences which have been designated as relevant offences in new section 20A(8) are those which research shows are most closely linked with the misuse of cocaine and diamorphine. This research into which crimes are associated with the misuse of these class A drugs will continue and will be regularly evaluated when the sections 75 to 82 of the Bill come into operation.  If evidence suggests that additional crimes are linked to the misuse of cocaine or diamorphine, or that any of the existing relevant offences in section 20A(8) no longer show a link with such drug misuse, it will be necessary to amend the definition of a relevant offence in section 20A(8).  
	68. It may also be necessary to amend the list of relevant class A drugs if research shows that the misuse of other class A drugs is closely linked with certain acquisitive offences.  It is also possible that the types or classifications of class A drugs may change and  it may become apparent that there are additional index offences for which we would want to test for drugs.  Providing the Scottish Ministers with an order making power to amend section 20A(8) will give them the flexibility to make any future changes expediently rather than having to rely on bringing forward primary legislation.  This flexibility and ability to make changes expediently is important in trying to ensure that those who misuse class A drugs attend an assessment into their drug misuse in order to reduce the crime rate in Scotland.   
	69. It is considered that evidence to support any changes to the list of relevant offences or class A drugs in section 20A(8) should be open to full parliamentary scrutiny and as such it is considered that the order-making power should be subject to affirmative resolution procedure.    
	70. We consider that this power is superfluous given the inclusion of a similar power in new section 20A (3)(a) of the 1995 Act ( inserted by section 75).  Accordingly we will seek to remove this provision by amendment at Stage 2. 
	71. Section 76(2) provides any person who tests positive for a relevant class A drug will be required to attend a mandatory assessment into their drug misuse.  Section 76(3) specifies that a drug assessment is an appointment with a suitably qualified person, known as a drugs assessor. Section 82 defines a “suitably qualified person” as a person who has such qualifications or experience as are prescribed by regulations made by the Scottish Ministers. 
	72. It is more flexible to prescribe the detail of the experience and qualifications for being a drugs assessor rather that putting this information in primary legislation. A list of qualifications or experience will also need to be regularly amended to take account of new qualifications or courses which are made available to people working in drug misuse field.  It will be easier to detail any new qualifications in regulations rather that having to bring forward primary legislation.  It is considered that negative resolution procedure provides the appropriate level of scrutiny on the basis that the content of the regulations is unlikely to be controversial. 
	73. This section gives the Scottish Ministers power by order to make provision for the procedure in relation to sentence review and appeal against a decision in a sentence review under section 84 of the Bill. 
	74. By virtue of subsection (2)(a) the order may apply with modifications the provisions on appeal from solemn proceedings in Part VIII of the Criminal Procedure (Scotland) Act 1995 and,  by virtue of subsection (2)(b), the order may also modify that Part of the 1995 Act.  If the order modifies the 1995 Act it will be subject to affirmative procedure, otherwise it is subject to negative resolution procedure. 
	75. This power allows the Scottish Ministers to provide for a tailor-made procedure for the new sentence review proceedings under section 84.  It allows the Scottish Ministers to apply the provisions in relation to appeal against sentence under the 1995 Act, but to modify those provisions to take account of the differences between sentence review and appeal against sentence in order to provide for an effective sentence review procedure.  Additionally, the power allows Ministers to amend the 1995 Act where appropriate to take account of sentence review and the possibility of appeal against sentence review. 
	76. It is considered that the provision to be contained in such an order will be of administrative and procedural detail which is more appropriate for subordinate legislation.  However, where it may be necessary to amend the 1995 Act to take account of these procedures, we consider that affirmative procedure provides the appropriate level of parliamentary scrutiny. 
	77. This section provides that the Scottish Ministers may by order make such supplemental, incidental, consequential, transitory, transitional or saving provisions that they consider necessary for the purposes of, or in connection with, the Bill.  Subsection (2) provides that such an order may modify any enactment. 
	78. This provision is considered to be necessary to allow flexibility if further changes are found to be necessary as a result of the provisions in the Bill.  Whilst some modifications have been identified in preparation for the Bill it may be that there are others which will be required.  Part 1 of the Bill, for example, makes some changes to the Police (Scotland) Act 1967 and it is possible that not all of the consequences have been identified. The power whilst potentially wide is limited to the extent that it can only be used if the Scottish Ministers consider it necessary or expedient for the purposes of, or in consequence of the provisions of the Bill. 
	79. Where any such order amends primary legislation it will be subject to affirmative procedure and otherwise it will be subject to negative resolution procedure.  It is submitted that this provides the appropriate level of parliamentary scrutiny for the powers conferred. 
	80. This section provides that with the exception of sections 89, 90, 92, 93, 94 or 95 the provisions of the Bill will come into force by order made by the Scottish Ministers.  As is the usual practice any such commencement orders will not be subject to parliamentary procedure. 
	81. Schedule 1 paragraph 3 provides for the Scottish Ministers to appoint members of the Authority. Paragraph 3(4) provides that the Authority is to consist of not more than 10 members, including a convener and at least two members (not including the convener) from each of three separate categories as defined in sub-paragraph (3).  These are police force members, police authority members and lay members.  In practice, this means that the board must comprise a convener and between six and nine other members. 
	82. These arrangements seem sensible, practical and appropriate, and have a certain amount of flexibility built into them however it is considered appropriate that there should be power to amend the total number of board members if this proves necessary in the light of experience without requiring further primary legislation.  Paragraph 3(8) accordingly provides power for Scottish Ministers to amend by order the maximum number of board members specified in subsection (4). Subsection (9) provides that before making such an order the Scottish Ministers must consult the Authority, persons whom they consider represent the interests of unitary police authorities and joint boards, and persons whom they consider represent the interests of chief constable in Scotland.   
	83. The order is subject to negative resolution procedure which is considered appropriate as it is administrative in nature relating to the efficient functioning of the Authority. Further it will have been preceded by an extensive process of consultation with key stakeholders who will be best placed to consider if an adjustment to numbers is required and as a result any changes are likely to be uncontroversial. 
	84. Section 12 provides that the Agency must have a Director appointed in accordance with paragraph 1 of schedule 2. Paragraph 1 provides that the first Director of the Agency will be the existing Director of the SDEA when the provisions come into force.  It is envisaged that subsequent Directors will be appointed in a similar way to the rules governing the appointments of chief constables and other senior officers under sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 1(4)(b) of schedule 2 gives Scottish Ministers the necessary power to determine any requirements that must be satisfied in respect of this appointment. 
	85. These powers have been included in subordinate legislation as it would not be appropriate to put such detailed provision on the face of the Bill.  Further as the requirements for these posts may change over time the power will provide the necessary flexibility to deal with changing circumstances. The power is subject to negative resolution procedure which we consider to be an appropriate level of scrutiny for administrative matters relating to qualifications for appointment such as this. 
	86. The current Director of the SDEA holds the rank of Deputy Chief Constable (DCC), and anyone eligible to apply for a DCC post is eligible to apply for the post of Director of the SDEA.  Paragraph 1(6) of schedule 2 provides that the Director of the new Agency will also hold the rank of DCC in a police force in Scotland. 
	87. The power at paragraph 1(7) enables Scottish Ministers to substitute another rank for the rank of DCC. For example the work of the Agency may be subject to expansion and the rank of DCC may no longer be considered an appropriate rank for the post of Director. Equally changes in police rank structure may require an amendment to the Director rank to reflect these changes. It is therefore considered that this power is necessary to ensure flexibility in the future and avoid the need for primary legislation should it be required to change the rank of the post of Director. 
	88. It is considered that negative resolution procedure is appropriate on the basis that this will be an uncontroversial administrative change which is limited in nature. 
	89. Section 12 provides that the Agency must have Deputy Director appointed under paragraph 2 of schedule 2. As with Directors (other than the first) it is envisaged that the post of Deputy Director will be appointed in a similar way to the rules governing the appointments of Chief Constables and other senior officers under sections 4 and 5 of the Police (Scotland) Act 1967.  Paragraph 2(2)(b) of schedule 2 gives Scottish Ministers the necessary power to determine any requirements that must be satisfied in respect of this appointment in a similar manner to the power they have in respect of the Director. 
	90. It is appropriate to have these powers in subordinate legislation as it would not be appropriate to put such detailed provision on the face of the Bill.  Further as the requirements for these posts may change over time the power will provide the necessary flexibility to deal with changing circumstances. The power is subject to negative resolution procedure which we consider to be an appropriate level of scrutiny for administrative matters relating to qualifications for appointment such as this. 
	91. Paragraph 2(5) of schedule 2 provides that the Deputy Director of the Agency will hold the rank of ACC in a police force in Scotland and anyone eligible to apply for an ACC post will be eligible to apply for the post of Deputy Director. 
	92. The power at paragraph 2(6) enables Scottish Ministers to amend the rank of ACC for another rank in a similar manner to the power to amend the rank of the Director.  As with the provisions in relation to the Director it is considered that this power is necessary to provide flexibility to adapt to changes in the future and that negative resolution procedure is appropriate for this limited power. 
	93. As explained above police members of the Agency will either be seconded from other police forces or directly recruited.  Those police members who are directly recruited will be engaged on a period of relevant service under section 38A(1) of the Police (Scotland) Act 1967 and section 38(3AA) of the 1967 Act (as inserted by schedule 5 of the Bill) provides that they will continue to be constables and be treated for relevant enactments as constables of their own police force.  The relevant enactments are sections 17(1), (4),(5) and (7A) and 43 of the 1967 Act which relate to certain duties of constables and the offence of impersonating a constable.  This mirrors the position for officers currently on central service with the existing common police services as provided for in section 38 of the 1967 Act. 
	94. Whilst those police members who are directly recruited will have all the powers and privileges of a police constable and will be subject to regulations made under section 21 they are not deemed to be on relevant service nor are they  constables of a police force for certain purposes like those who are seconded.  As the 1967 Act stands many of the provisions apply to constables of a police force and accordingly they do not apply to those who are directly recruited. Similarly it is not possible to provide that for certain purposes they will be treated as constables of their own force, simply because they do not have a force to belong to. 
	95. The power for the Agency to recruit directly is new as currently the SDEA can only recruit police officers on secondment from Scottish police forces.  Whilst schedule 5 lists a number of amendments to the 1967 Act as a result of the new provisions in respect of those seconded to the Agency it may be necessary in the future to apply with modifications some of the provisions of the 1967 Act to those who are directly recruited.  The modifications required will not necessarily all become apparent until detailed administrative arrangements surrounding those who are directly recruited have been finalised and further may require to be amended in the light of experience as the power to recruit directly is new.  Accordingly, paragraph 6(8) of schedule 2 provides a power for Scottish Ministers to apply the provisions of the 1967 Act with modifications to those police members of the Agency who have been directly recruited this allowing the necessary modification to be made if required. The power is subject to affirmative procedure which we consider appropriate in these circumstances where primary legislation is being amended. 
	96. As explained above the new Authority will be responsible for providing all of the services currently provided by the Scottish Police College, the Scottish Criminal Records Office, the Scottish Police Information Strategy and the 4 forensic science laboratories.  It will also be responsible for establishing and maintaining the Scottish Crime and Drug Enforcement Agency (the Agency) which will replace the SDEA.  To ensure a seamless transition from the existing services to the new Authority, the intention is that all of the staff currently employed by these services will transfer to the new Authority and be employed by the Authority when it comes into being (currently planned for 1 April 2007). 
	97. Paragraph 2(1) of schedule 3 to the Bill  provides a power for the Scottish Ministers to make a staff transfer order to pave the way for all of the staff of the existing  services, including police officers serving with them on secondment or on central service, to transfer to the new Authority and, where appropriate, the Agency.  The transfer order may also make provision requiring a police authority or joint police board whose support staff or constables are to be transferred to the Authority to make an appropriate staff transfer scheme (paragraph 2(4)) and requiring the Scottish Ministers to make a transfer scheme in respect of constables moving from central to relevant service. 
	98. Paragraph 3 of schedule 3 provides that before making a staff transfer order the Scottish Ministers must consult the Authority and the Director of the Agency (if the order includes provision transferring police officers or support staff to the Agency).  If the order includes provision relating to support staff currently employed by police authorities or joint police boards, then the same requirement to consult the Authority and, if appropriate, the Director of the Agency is placed on the police authority or joint board in question. 
	99. Given the level of detail that will be involved it is thought appropriate that the provisions of the transfer order should be included in subordinate rather than primary legislation.  It is also thought appropriate that those bodies involved in the transfer should be responsible for the finer details and as such we have provided that the transfer order may make provision requiring transfer schemes.  Provisions in respect of the effect of the order on existing contracts of employment are contained on the face of the Bill to offer persons the appropriate level of protection. 
	100. The transfer order is subject to negative resolution procedure which is thought to be the appropriate level of parliamentary scrutiny for detailed administrative matters such as this which are subject to extensive consultation. 
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	The Scottish Executive responds as follows: 
	1. The intention of the provision in regulation 2(2) is to permit a relevant person, where applicable, to indicate that certain elements of the prescribed information are not relevant.  If a relevant person does so in the knowledge that such a statement is incorrect, then section 83(4) will apply as the relevant person has failed to provide information.  If that person does not indicate that information is not relevant then the relevant person remains under an obligation to provide the information.  Accordingly section 83(4) would also apply. 
	2. The Executive confirms that there is no intention to include spent convictions in the information that must be disclosed.  Section 4(3) of the 1974 Act is relevant in that regard.  
	3. In paragraph 4 of Schedule 1, the phrase “other legal requirements” is intended to indicate the range of requirements in the Housing Acts, the Rent Acts and other legislation which already affect the letting of houses.  The Executive will provide applicants with a statement of relevant requirements.  The Executive publishes information on these matters on its “Better Renting” website  and has published good practice guidance for landlords  which clearly identifies those elements of good practice that are legal requirements. 
	4. In paragraph 5 of Schedule 1, the intention is that “identity” requires a statement as to the name of the person and any other information necessary to identify the person.  The other joint owners should also register and the purpose is to be able to link them together.  Linked to that is the information listed in (a) and (b) of paragraph 5.  
	5. The phrase “where the applicant has been declared under section 83(1)(c)”, as it appears in Schedule 2, refers to any person who is included in an application of a relevant person because of the requirement at section 83(1)(c).  We accept that it may have been more appropriate to repeat the wording used in that section (“specified”) but we consider that the provision is clear in that specifying the person under section 83(1)(c) amounts to a declaration to the registration authority as to the identity of the applicant’s agent.  The purpose of this provision is to limit the discount to those agents who only act for one owner in relation to one house – in other words, arrangements which are in the main non-professional family arrangements where the owner is not interested in or capable of carrying out management. 


