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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA  
 

14th Meeting, 2005 (Session 2) 
 

Tuesday 3rd May, 2005 
 
The Committee will meet at 10.30am in Committee Room 5. 
 
1. Delegated powers scrutiny: The Committee will consider a response from the 

Executive on the delegated powers provisions in the following Bill — 
 
  Environmental Assessment (Scotland) Bill at Stage 1. 
 
2. Delegated powers scrutiny: The Committee will consider the delegated powers 

provisions in the following Bill— 

Management of Offenders (Scotland) Bill at Stage 1. 

3. Executive responses: The Committee will consider a response from the 
Executive to points raised on the following — 

 
the Food Labelling Amendment (Scotland) Regulations 2005, 
(SSI 2005/222). 
 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

 
the Water Environment (Controlled Activities) (Scotland) Regulations 
2005, (SSI 2005/draft). 

 
5. Instruments subject to annulment: The Committee will consider the following— 

 
the Horse Passports (Scotland) Regulations 2005, (SSI 2005/223) 
 
the Land Management Contracts (Menu Scheme) (Scotland) 
Regulations 2005, (SSI 2005/225).   
 

6. Instruments not subject to Parliamentary procedure: The Committee will 
consider the following— 



 

 

 
the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 2) (Scotland) Revocation Order 2005, 
(SSI 2005/227) 
 
the Food Protection (Emergency Prohibitions) (Amnesic Shellfish 
Poisoning) (West Coast) (No. 11) (Scotland) Order 2004 Revocation 
Order 2005, (SSI 2005/228). 

 
7. Instruments not laid before the Parliament: The Committee will consider the 

following— 

the Emergency Workers (Scotland) Act 2005 (Commencement) Order 
2005, (SSI 2005/229) 

the Water Environment and Water Services (Scotland) Act 2003 
(Commencement No. 2) Order 2005, (SSI 2005/235). 

8. Draft Work Programme: The Committee will consider its draft work programme 
to summer recess 2005. 

 
 

Ruth Cooper 
Clerk to the Committee 

Tel: 0131 348 5212 
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The following papers are relevant to this meeting: 
 
Agenda Items 1-7 
 
Legal Brief (Private) – to follow SL/S2/05/14/1 
 
Agenda Item 1 
 
Executive response SL/S2/05/14/2 
 
Agenda Item 2 
 
Delegated powers memorandum SL/S2/05/14/3 
Copy of the Bill and accompanying documents (circulated to 
Members only) 

 

 
Agenda Item 3 
 
Executive response SL/S2/05/14/4 
 
Agenda Items 4-7 
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 8 
 
Draft work programme SL/S2/05/14/5 
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SUBORDINATE LEGISLATION COMMITTEE 
 

14th Meeting, 2005 (Session 2) 
 

Tuesday 3rd May, 2005 
 

Executive Response 
 
 
ENVIRONMENTAL ASSESSMENT (SCOTLAND) BILL AT STAGE 1 
 
In its letter of 26 April 2005 to Catherine Hodgson the Subordinate Legislation 
Committee commented as follows - 
 
“Henry VIII” powers at sections 5(5), 6(2), 7(3) and 14(5) 
 
The Committee noted that the powers at sections 5(5), 6(2), 7(3) and 14(5) 
are currently subject to negative rather than the affirmative procedure which is 
generally considered appropriate for such powers to amend primary 
legislation.  The Executive will be aware that the Committee would normally 
recommend affirmative procedure for all “Henry VIII” powers.  The executive is 
asked to explain why it has chosen this approach in relation to each of these 
powers. 
 
The Department responds as follows: 
 
We are grateful for the views of the Subordinate Legislation Committee and 
note the points raised in the letter of 26 April.  As we set out in the 
Memorandum on Delegated Powers, the order making powers in the sections 
referred to above were considered to be appropriately set at negative 
procedure level.   
 
(a) Schedule 1 sets out Annexes I and II of the Environmental Impact 
Assessment Directive (“the EIA Directive”), with some minor amendments to 
reflect the terms of the Environmental Impact Assessment (Scotland) 
Regulations 1999.  It is anticipated that the power in section 5(5) to amend 
that schedule would only be used if and when the EIA Directive is amended 
so that those amendments would be transposed into domestic law for the 
purposes of this legislation. We do not anticipate that there will be any scope 
for exercise of discretion by the Executive in those circumstances, and so 
considered that negative procedure is appropriate. 
 
(b) The order- making power referred to in section 6(3)  is specifically 
circumscribed by the requirement that it may only be exercised where the 
Scottish Ministers are of the opinion that the particular type of plan or 
programme is likely to have no, or minimal, effect in relation to the 
environment.  That will involve an assessment of fact and circumstances in 
each case, but only on the basis of criteria which the Parliament would be 
setting in the power itself. In those circumstances it is thought that negative 
procedure is appropriate. 



 
Schedule 2 sets out the criteria referred to in Annex I to the Strategic 
Environmental Assessment Directive (“the Directive”).   It is anticipated that 
the power in section 7(3) will only be used if Annex I to the Directive is 
amended, and for the reasons given at paragraph (a) above, we consider the 
use of negative procedure appropriate. 
 
Schedule 3 sets out Annex II to the Directive.  It is also anticipated that the 
power in section 14(3) will only be used if Annex II to the Directive is 
amended, and for the reasons given at paragraph (a) above, we consider the 
use of negative procedure appropriate.  
 
We understand and note that you consider an affirmative procedure would be 
appropriate in amending Primary Legislation.  In light of what we say above, 
however, we hope that in the circumstances described the Committee will 
accept that negative procedure is appropriate. 
  
Section 6(1)(a) 
 
The Committee also seeks clarification on the Executive’s intention in relation 
to sections 6(1)(a) and 6(2).  The Committee considered that it was unclear as 
to whether any orders modifying section 6(1)(a) will only be exercised in 
relation to individual schools. 
 
The Department responds as follows: 
 
We confirm that we intend the power in section 6(2) to allow Scottish Ministers 
to modify section 6(1)(a) will only be exercised in relation individual schools.   
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14th Meeting, 2005 (Session 2) 
 

Tuesday 3rd May, 2005 
 

MEMORANDUM ON DELEGATED POWERS 
 

MANAGEMENT OF OFFENDERS ETC. (SCOTLAND) BILL 
 

Purpose 
 

1. This memorandum has been prepared by the Scottish Executive to assist 
consideration by the Subordinate Legislation Committee, in accordance with rule 
9.4.A of the Parliament’s Standing Orders, of provisions in the Management of 
Offenders etc. (Scotland) Bill introduced to the Scottish Parliament on 4 March 
2005. It outlines the reasons for seeking the proposed powers and describes the 
purpose of each of the provisions for subordinate legislation in the Bill. 

 
Outline And Scope Of The Bill 
 

2. The Bill takes forward a number of the Scottish Executive’s policy 
commitments from the Criminal Justice Plan “Supporting Safer, Stronger 
Communities” published 6 December 20041. In summary, the Bill: 

 
• promotes an integrated framework for managing offenders through a more 

coherent and integrated delivery of offender management services by 
community justice authorities, consisting of members of local authorities, 
nominated by the authorities and supported by a chief officer and staff; 

 
• requires community justice authorities and the Scottish Prison Service to work 

together to provide an action plan for co-ordinated delivery of offender 
services across the community justice area; 

 
• imposes a duty on the Scottish Ministers (exercising functions under the 

Prisons (Scotland) Act 1989) community justice authorities and local 
authorities to co-operate and exchange information with one another in 
carrying out their respective functions; 

 
• imposes a duty on the police, local authorities and the Scottish Ministers to 

establish joint arrangements for assessing and managing the risk posed by 
sex offenders and offenders convicted of specified categories of offence, 
including the sharing of information.; 

• strengthens procedures for taking action when sex offenders subject to the 
notification requirements contained in the Sexual Offences Act 2003 fail to 
comply with these requirements; 

                                                 
1 http://www.scotland.gov.uk/library5/justice/scjp-00.asp 
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• provides for the creation of a Home Detention Curfew scheme which will allow 
early release for low risk prisoners and allow a better reintegration into 
communities and reduce the number of offenders detained in prisons; and  

• enables the Criminal Injuries Compensation Authority to recover, in the civil 
courts, from perpetrators of crimes, sums which the Authority has paid out 
under the Criminal Injuries Compensation Scheme to victims of those crimes. 

 
Rationale For Subordinate Legislation 
 

3. In considering whether matters should be specified on the face of the Bill or 
left to subordinate legislation, the Scottish Executive has weighed the importance 
of the matter against the need to: 

 
• ensure sufficient flexibility in responding to changing circumstances, and the 

ability to make changes quickly in the light of experience without the need for 
primary legislation; and 

 
• allow detailed administrative arrangements to be set up and kept up to date 

within the basic structures and principles set out in the primary legislation, 
subject to the Parliament’s right to challenge the inappropriate use of powers. 

 
Overview Of Delegated Powers 
 
Section 2(1) 
 
 Power conferred on: the Scottish Ministers 
  
 Power exercisable by: order made by statutory instrument. 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

4. Section 2(1) provides an order making power to the Scottish Ministers to 
establish community justice authorities. Community justice authorities will have the 
role of planning, co-ordinating, monitoring and reporting on the services delivered 
by local authority criminal justice teams and the Scottish Ministers through the 
Scottish Prison Service. These authorities are expected to comprise a number of 
neighbouring local authorities although a single authority may comprise a 
community justice authority.  The Order will prescribe the number and boundaries 
of each community justice authority and will be made following consultation with 
key stakeholders. The intention is to set out membership of the community justice 
authority, the number of members for each constituent local authority, the method 
and weighing of voting within the community justice authority and other detailed 
issues relating to the constitution of community justice authorities.   

 
5. Agencies involved in criminal justice work are already organised in a number 
of different ways, such as police force areas, sheriffdoms, criminal justice social 
work groupings, etc., which are not always co-terminous.  The Executive 
recognises that there is a legitimate debate on the size of each community justice 
authority area and its boundaries and thus intends to consult on this issue in spring 
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2005.  Thus the Bill provides the framework for the establishment of community 
justice authorities by order.  The Order will be made subject to affirmative 
resolution procedure, thereby offering the Parliament the chance to scrutinise and 
debate the constitution, shape and number of community justice authorities before 
the authorities can be established. 

  
Section 2(7) 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by:  order made by statutory instrument 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

6. Section 2(7) provides the Scottish Ministers with an order making power to 
amend section 2(5) of the Bill. Section 2(5) specifies the statutory functions of 
community justice authorities.   

 
7. This power allows Ministers to alter the functions of community justice 
authorities without requiring primary legislation where a change is deemed 
appropriate. In recognition that this power enables Scottish Ministers to amend 
primary legislation, an order made under this subsection would be subject to 
scrutiny and debate through the affirmative resolution procedure in the Scottish 
Parliament. 

 
8.  Section 2(8) provides that any order under section 2(7) can prescribe 
different provisions for different community justice authorities. Thus the power to 
prescribe functions is precise and allows Ministers to specifically direct the 
activities of individual community justice authorities where this is deemed 
necessary.  This provision offers further justification for the use of affirmative 
resolution procedure. 

 
Section 2(16)(b)  
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by:  order made by statutory instrument 
 
 Parliamentary procedure: negative resolution of the Scottish Parliament 
 

9. Section 2(16)(b) enables the Scottish Ministers to designate by order bodies 
as “partner bodies”. Community justice authorities will be under a duty to consult 
with partner bodies in preparing a plan for reducing reoffending, (Section 2(5)(a)(i)), 
and to share offender information (Section 2(5)(f)).  Partner bodies are not 
identified in the Bill and the bodies to be included will be the subject of consultation.  
Establishing the list of partner bodies by order eliminates the need to amend 
primary legislation should any body change its name or cease to exist or should a 
new relevant body come into existence.  As this may occur relatively frequently and 
be uncontroversial in nature, full scrutiny associated with affirmative procedure 
could place a disproportionate burden on the Parliament. 
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Section 5(12) 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by:  order made by statutory instrument 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

10. Section 5(12) provides the Scottish Ministers with an order making power to 
amend subsection 5(2) of the Bill. Section 5(2) identifies the bodies and people 
who may report to Ministers on the failure of the community justice authority in the 
carrying out of its functions.  Section 5(12)(a) enables Ministers to add to the 
persons described in Section 5(2) while Section 5(12)(b) allows Ministers to alter or 
remove any of these persons.   Such amendment would also apply in relation to 
the power to report on failures by local authorities in accordance with section 6.  
The intention of the power is to allow amendment of the list without the necessity of 
amending primary legislation.  However, it is recognised that such changes may 
generate concerns on the extent of who should report on the activities of the 
community justice authorities.  These changes would also result in amendment to 
primary legislation.  Therefore the order will be subject to affirmative procedure in 
the Scottish Parliament to allow full scrutiny and debate of any amendment to the 
persons described in Section 5(2).  

 
Section 7(2) 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by:  order made by statutory instrument 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

11. Section 7(2) provides Scottish Ministers with the power by order to transfer 
functions described in section 27(1) of the Social Work (Scotland) Act 1968 from 
local authorities to a community justice authority. This provision will give flexibility to 
enable community justice authorities to deliver any of the individual elements of 
criminal justice social work services as described under Section 27(1) of the Social 
Work (Scotland) Act 1968 in place of local authorities where that is considered 
more appropriate.  Different provision may be made for different community justice 
authorities by virtue of section 7(4) thereby giving Ministers flexibility to deal with 
community justice authorities on an individual basis.  It is recognised that the 
exercise of this power would involve a shift of statutory responsibility  by in effect  
amending existing provisions in primary legislation that confer functions on local 
authorities.  Affirmative resolution procedure is considered more appropriate.  

 
Section 9(3) 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order made by statutory instrument 
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 Parliamentary procedure: negative resolution of the Scottish Parliament 
 

12. Section 9(3) provides the power to prescribe the persons with whom the 
“responsible authorities” (i.e. the local authority, the police and the Scottish 
Ministers) must cooperate in the establishment and implementation of the 
arrangements for the assessment and management of risk posed by certain 
offenders.  The categories of offenders subject to these arrangements are specified 
in section 9(1).   

 
13. The effective management and assessment of offenders who are subject to the 
provisions of section 9 will require the co-operation of a number of agencies. The 
provisions of section 9(3) will allow Scottish Ministers to compile and subsequently 
amend the list of agencies required to cooperate with the “responsible authorities” 
in the implementation of these arrangements, as the need is identified, without 
further primary legislation.  It is considered that negative resolution procedure is 
appropriate on the basis that the decision to include many of the bodies that will be 
specified will be uncontroversial. 

 
Section 9(7) 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order made by statutory instrument 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

14. Section 9(7) provides an order making power for Scottish Ministers to amend 
the definition of “responsible authorities”. 

 
15. The categories of offender covered by section 9 are those which are most likely 
to pose a risk to the community. The three main agencies identified in the current 
provisions as “responsible authorities” are local authorities, the police and the 
Scottish Ministers. These agencies currently play a primary role in the 
management of high risk offenders and it is considered appropriate that there 
should be express reference to them on the face of the Bill. It is likely that the 
power in subsection (7) would only be used if Scottish Ministers required to add to 
the list of agencies that require to be included as “responsible authorities”. In such 
an event it would be desirable that the definition could be amended speedily. 
Identifying suitable primary legislation to incorporate such an amendment is likely 
to incur delay and not be in the interest of improving community safety. The 
affirmative resolution procedure will however provide the opportunity for close 
scrutiny and debate by the Parliament before any amendment could be effected 
and is considered appropriate as the effect of the order will be to amend primary 
legislation.  

 
Section 11(3)   
 
(New section 3AA(6) (further powers to release prisoners) of the Prisoners and 
Criminal Proceedings (Scotland) Act 1993). 
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 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order made by statutory instrument 
 
 Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

16. Section 3AA provides a new power for the Scottish Ministers to release 
prisoners on licence. It prescribes the limits on this power, including the period 
during which a prisoner is eligible for release and categories of prisoner that are to 
be excluded from consideration.  
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17. Subsections 3AA(1),(2) and (3) limit the period during which the new power can 
be exercised and the general category of prisoner in respect of whom the power 
can be exercised.  It can only be exercised: 

• for short term prisoners (i.e., prisoners serving a sentence of less than 4 
years) serving a sentence of 3 months or more; 

• for a defined group of long-term prisoners (i.e., prisoners serving a 
sentence of 4 or more years) where the Parole Board has made 
recommendations as to their release at the half way stage of their 
sentence; 

• once such a prisoner has served one quarter of his sentence, or four 
weeks of his sentence (whichever is longer); and  

• within 135 days of the point when he would have served half of the 
sentence. It also provides that the power cannot be used within 14 days 
before the prisoner would have been released. 

 
18. Section 3AA(5) provides for a number of exclusions from the new power. These 
cover situations where the prisoner may be considered as a high risk, where 
special post-release arrangements are in place or where the prisoner has failed to 
comply with the conditions contained in a previous licence. 

 
19. Subsection 3AA(6) provides an order making power to adjust the parameters 
set out in subsections (1), (2), (3) and (5). This would allow the minimum sentence 
length in respect of short-term prisoners, the minimum period to be served in 
custody and the maximum and minimum lengths of the licence period to be 
adjusted, and for the list of exclusions to be amended.  This power should be read 
alongside section 27(2)(b) of the 1993 Act, which provides a power for references 
in the Act to particular proportions of a prisoner’s sentence to be adjusted.  This 
existing power will allow the reference to “one quarter” of the sentence in section 
3AA(2)(b) to be amended. 

 
20. The power is considered necessary to ensure that the parameters of the new 
system can be kept in step with other aspects of the early release arrangements in 
the 1993 Act, and in light of experience of the system in practice.  The list of 
exclusions may also require to be updated to take account of other legislative 
changes and experience. It is not intended that this power will be used in the short-
term. 

 
21. In common with the existing power in section 27(2), it is considered appropriate 
for orders under this section to be subject to the affirmative resolution procedure.  
The amendment made by section 11(12) to section 45 of the 1993 Act provides for 
this. 

 
Section 11(8)  
 
New section 12AA(3) (conditions for persons released on licence under section 3AA) 
of the Prisoners and Criminal Proceedings (Scotland) Act 1993. 
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order by statutory instrument 
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 Parliamentary procedure: negative resolution 
 

22. Section 12AA sets out the conditions to be included in a licence under section 
3AA. The licence must include a curfew condition (as set out in section 12AB) and 
a set of “standard conditions”. Further conditions can be imposed under the 
existing section 12. 

 
23. Subsections (3) and (4) provide that the standard conditions are to be 
prescribed by order by the Scottish Ministers, and subsection (5) provides that 
different standard conditions can be prescribed for different classes of prisoner. 
Subsection (6) requires Ministers, in exercising the power of prescription and in 
specifying additional conditions, to have regard to considerations of protecting the 
public at large, preventing re-offending by the prisoner, and securing the successful 
reintegration of the prisoner into the community, as they do when deciding whether 
to release a prisoner on HDC licence under the new section 3AA(1). 

 
24. For short-term prisoners, it is proposed that the standard conditions should 
initially be to:  

• be of good behaviour and keep the peace; and 
• not commit any offence and not take any action which would jeopardise 

the objectives of the offender’s release on licence (i.e. protect the public, 
prevent reoffending and secure successful reintegration into the 
community). 

 
25. For long-term prisoners, it is proposed that the standard conditions should 
initially be to: 

• report forthwith to the officer in charge of the office at [name of office]; 
• be under the supervision of such officer to be nominated for this purpose 

from time to time by the Chief Social Work Officer of [named local 
authority]; 

• comply with such requirements as that officer may specify for the 
purposes of supervision; 

• keep in touch with the supervising officer in accordance with that officer’s 
instructions; 

• inform supervising officer if changes place of residence, gains or loses 
employment; 

• be of good behaviour and keep the peace; and 
• not travel outside Great Britain without prior permission of the supervising 

officer. 
 

26. In the case of long-term prisoners, these are based on the usual conditions 
recommended by the Parole Board for inclusion in licences relating to long-term 
prisoners released under section 1 of the 1993 Act.  Other than the second and 
third points listed above, the conditions included in the licences of such prisoners 
are non-statutory, and each condition must be specifically recommended by the 
Parole Board.  Prescribing the standard conditions for HDC licences by order will 
provide greater certainty. It will also reduce the administrative burden. The 
proposed standard conditions will need to be consistent with the considerations set 
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out in subsection (4) of the new section 3AA (applied by section 12AA(6)) for each 
individual prisoner.  

 
27. The order-making power allows the standard conditions to be updated to keep 
in step with other aspects of the early release arrangements in the 1993 Act, eg 
changes in the usual conditions used by the Parole Board, and in light of 
experience and developments of the system in practice. 

 
28. It is considered appropriate for orders under this section to be subject to the 
negative resolution procedure.  The amendment made by section 11(12) to section 
45 of the 1993 Act provides for this.  As noted above, the equivalent usual 
conditions for other forms of release licence are not subject to any form of 
Parliamentary control or scrutiny. 

 
Section 11(11)  
 
Effect on section 20 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 
(the Parole Board for Scotland) 

 
29. Although not strictly new powers, the Committee may wish to be aware of the 
effect of the amendments made by section 11(11) of the Bill on the existing powers 
contained in section 20 of the 1993 Act. 

 
30. Section 11(11) introduces a new power into the 1993 Act to allow the Scottish 
Ministers to revoke the HDC licence on which a person has been released and 
recall that person to custody.  Persons recalled to custody under the new section 
17A will be entitled to make representations in writing with respect to the revocation 
to the Parole Board (section 17A(2)(b)).  By virtue of subsection (3) of the new 
section 17A, the Parole Board may direct the Scottish Ministers to cancel the 
revocation after considering such representations.  

 
31. The existing section 20(4) of the 1993 Act provides that the Scottish Ministers 
may by rules make provision with respect to the proceedings of the Parole Board. 
The current rules are contained in the Parole Board (Scotland) Rules 2001 (SSI 
2001/315). This power would allow rules to be made to cover the new role of the 
Parole Board in considering representations made by persons recalled to prison 
under section 17A. 

 
32. Section 20(5) further provides that the Scottish Ministers may give the Board 
directions as to the matters to be taken into account by it in discharging its 
functions under Part 1 of the 1993 Act. That power would extend to the new role of 
the Parole Board under section 17A. No such directions are in effect, nor is it 
intended that the power would be used in relation to home detention curfew. 

 
Effect on section 245C of the Criminal Procedure (Scotland) Act 1995 (remote 
monitoring) 

 
33. Although not strictly a new power, the Committee may wish to be aware of the 
effect of the amendments made by section 11(8) of the Bill on the existing powers 
contained in section 245C of the 1995 Act. 
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34. Section 245C(3) of the 1995 Act provides that the Scottish Ministers shall by 
regulations specify devices which may be used for the purpose of remotely 
monitoring the compliance of an offender with the requirements of a restriction of 
liberty order.  Current provision is contained in the Restriction of Liberty Order 
(Scotland) Regulations 1998 (SI 1998/1802), as amended by SI 1999/144 and SSI 
2002/119.  Section 11(8) of the Bill inserts a new section 12AB into the 1993 Act.  
Subsection (3) of that new section applies section 245C of the 1995 Act in relation 
to compliance with the curfew condition in a HDC licence as it applies in relation to 
compliance with a restriction of liberty order.  The effect is that the existing 
regulations under section 245C(3), and any future regulations, will have effect for 
HDC licences. 

 
Section 13  
 

35. Under the Criminal Injuries Compensation Scheme, the Criminal Injuries 
Compensation Authority (CICA) may make payments of compensation to persons 
who have been victims of crime. Section 13 of the Bill amends the Criminal Injuries 
Compensation Act 1995 (under which the Scheme is made), the effect of which is 
to give the CICA the power to recover certain of the sums paid out by it, from 
persons previously convicted of the offence to which the payment of compensation 
relates. 

 
36. Section 13 of the Bill has the effect of extending the amendments made to the 
Criminal Injuries Compensation Act 1995 by section 57 of the Domestic Violence, 
Crime and Victims Act 2004 to Scotland, subject to the modifications, set out at 
section 13(2) & (3). There are two types of power involved.  

 
37. Firstly is the establishment, through regulations, of an administrative regime for 
recovery of compensation. This will involve making provision for the conferral of 
functions on officers of the CICA for the purpose of seeking recovery, the giving of 
notice of an intention to seek recovery, the procedure to be followed in contested 
recovery proceedings and provisions for the reviewing of decisions to recover.  
 
38.  As these regulations supplement the powers of the CICA under the Criminal 
Injuries Compensation Scheme, it is appropriate for the degree of Parliamentary 
scrutiny of the regulations to match the degree of Parliamentary scrutiny of the 
Scheme. The Scheme is subject to affirmative resolution procedure (by virtue of 
section 11 of the Criminal Injuries Compensation Act 1995) and the Bill therefore 
makes provision for the regulations too to be subject to affirmative resolution 
procedure. 

 
39. Secondly, there is proposed to be a power by order to amend the statutory list 
of relevant information to be contained in a recovery notice, as such information is 
set out at section 7B(2) of the Criminal Injuries Compensation Act 1995.  This 
power to amend is intended to be exercised by order under section 7B(3).  

 
40.  That list is believed to be sufficiently comprehensive to cover the information 
which it is relevant and appropriate to be given to a person, from whom recovery is 
sought. However, to cover the possibility that, once the powers under these 
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sections are applied, it becomes clear that additional (or less) information ought 
properly to be contained in a recovery notice, the power to modify the list as 
appropriate, is proposed at section 7B(3).  

 
41. More commonly, such a detailed provision might be entirely contained in 
secondary legislation. That is not the case here and the power to modify is an 
appropriate safeguard, to facilitate the adjustment of the requirements of a 
recovery notice, without necessitating further primary legislation. 

 
42.  Such an order making power, relating as it does to the power to amend a 
provision set out in primary legislation, should appropriately be subject to 
affirmative resolution procedure. 
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Section 14(1)(b)    
 

Power conferred on: the Scottish Ministers 
 

Power exercisable by: order made by statutory instrument 
 

Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

43. This section inserts into section 27 of the Social Work (Scotland) Act 1968, as a 
subsection (1B), provision to allow Scottish Ministers by order to amend the list of 
functions specified in section 27(1) of the 1968 Act.  This enables alterations to be 
made to the list of functions local authorities may undertake without primary 
legislation being required.  This will enable the statutory framework to reflect 
properly the way in which local authorities’ criminal justice social work 
responsibilities may develop over time, for example by involvement in the delivery 
of new forms of disposal.  Since the amendments are being made to primary 
legislation affirmative resolution procedure is considered to be appropriate. 

 
Section 14(2)(a)  
 

Power conferred on: the Scottish Ministers 
 

Power exercisable by: order made by statutory instrument 
 

Parliamentary procedure: affirmative procedure of the Scottish Parliament 
 

44. This inserts into section 27A of the Social Work (Scotland) Act 1968, as a 
subsection (1A), provision to allow Scottish Ministers to add purposes falling within 
the definition of the term “relevant service” for the purposes of section 27A(1). This 
enables Ministers to provide funds to the community justice authorities for the 
purposes of providing services under section 27 of that Act for complying with area 
plans or for other similar purposes that Ministers may prescribe. Since the 
amendments are being made to primary legislation affirmative resolution procedure 
is considered to be appropriate. 

 
Section 15  
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order by statutory instrument 
 
 Parliamentary procedure: affirmative procedure if amending primary 
legislation 
                                                      negative procedure if amending subordinate 
legislation                        
 

45. Section 15 enables the Scottish Ministers the power by order to make 
supplementary, incidental, consequential, transitory, transitional or saving provision 
deemed necessary or expedient for the purposes or in consequence of, or for 
giving full effect to any of the provisions within the Management of Offenders etc 
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(Scotland) Bill.  Affirmative resolution procedure is considered appropriate where 
amendments are being made to primary legislation.  Negative resolution procedure 
is considered to be appropriate where the amendments are made to subordinate 
legislation. 

 
Section 17(2)  
 
 Power conferred on: the Scottish Ministers 
 
 Power exercisable by: order by statutory instrument 
 
 Parliamentary procedure: none 
 

46. Section 17(2) provides power to the Scottish Ministers to commence provisions 
of the Act by order (other than sections 13, 15, 16, 17 and 18 which commence on 
Royal Assent). 
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SUBORDINATE LEGISLATION COMMITTEE 
 

14th Meeting, 2005 (Session 2) 
 

Tuesday 3rd May, 2005 
 

Executive Response 
 
 
THE FOOD LABELLING AMENDMENT (SCOTLAND) REGULATIONS 2005 
(SSI 2005/222) 
 
In its letter of 26 April 2005 to Catherine Hodgson, the Committee requested 

an explanation of the following matter – 

 

“Regulation 8 inserts a new paragraph (13) in regulation 50 of the Food 

Labelling Regulations 1996 and new paragraph 13(b) provides for a 

defence to an offence under “the Food Labelling Regulations 1996”.  

The Committee considers that, as this text is  being inserted into the 

1996 Regulations themselves, new paragraph 13(b) ought to narrate 

“these Regulations”, as would be consistent with current paragraphs 

(9) to (12) of regulation 50.  The Committee therefore requests an 

explanation of the drafting of regulation 8.” 

 

The Food Standards Agency responds as follows – 

 

1. The Agency is grateful to the Committee for its suggestion and 

agrees that it might have been clearer, in the context, to refer to “these 

Regulations” rather than “the Food Labelling Regulations 1996”.   

 

2. We have been advised by the Executive that the drafting of new 

paragraph (13) of regulation 50 is not fatal to the operation of the 

provision, and therefore, we will revisit this provision at the next 

appropriate legislative opportunity. 
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SUBORDINATE LEGISLATION COMMITTEE 
DRAFT WORK PROGRAMME 

MAY – JUNE 2005 
 
1. The work programme below indicates the scrutiny and inquiry work to be completed by Committee before summer recess 
2005.   
 
2. Bill consideration dates may be subject to change, depending on any issues arising that dictate longer bill considerations 
and on the volume of Scottish Statutory Instruments laid in this period.  The programme also requires to be updated on the 
introduction of new bills and the commencement of new stage 2 considerations.  This will be done on an ongoing basis. 
 
3. Inquiry consideration dates are planned to enable the Committee to conclude and report on phase 1 of its inquiry and to 
begin phase 2 in advance of summer recess and will be updated regularly. 
 
Committee meeting SSIs Bills Inquiry 
3 May 2005 X Environmental Assessment (Scotland) Bill at stage 1 

(2nd consideration) 
 
Management of Offenders (Scotland) Bill at stage 1 
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Committee Meeting SSIs Bills Inquiry/Other 
 

10 May 2005 X Management of Offenders (Scotland) Bill at stage 1 
(2nd consideration) 
 
 
Possible consideration of Female Genital Mutilation 
(Scotland) Bill in advance of stage 3 

Draft Annual Report 

17 May 2005 X Licensing (Scotland) Bill at stage 1 
 
Housing (Scotland) Bill at stage 1 

Consideration of summary of 
evidence/ Agreement of terms of 
Phase 1 report 
 
Canberra Conference Report 

24 May 2005 X Licensing (Scotland) Bill at stage 1 (2nd 
consideration) 
 
Housing (Scotland) Bill at stage 1 (2nd consideration) 
 
Possible consideration of  the Protection of Children 
(Scotland) Bill as amended at stage 2 

 

31 May 2005 X Charities and Trustee Investment (Scotland) Bill as 
amended at stage 2 
 

 
 

7 June 2005 X 
High 

volume 
expected

Transport (Scotland) Bill as amended at Stage 2 
 
Charities and Trustee Investment (Scotland) Bill as 
amended at stage 2 (2nd consideration) 
 

Consideration of draft phase 1 
report 
 
Phase 2 terms of 
reference/issues paper 
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14 June 2005 X 
high 

volume 
expected

Transport (Scotland) Bill as amended at Stage 2 (2nd 
consideration) 

Consideration of draft phase 1 
report 
Phase 2 terms of reference  and 
approach agreed 
 
 

21 June 2005 X 
high 

volume 
expected

tbc  Publication of phase 1 report 
General call for evidence on 
phase 2 
 

28 June 2005 X tbc   
 

 


