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1. River Teith candidate SAC appropriate assessment: The Committee will 
consider correspondence on the River Teith candidate SAC appropriate assessment. 
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STIRLING-ALLOA-KINCARDINE RAILWAY AND LINKED IMPROVEMENTS 

BILL COMMITTEE 
 
 

RIVER TEITH CANDIDATE SAC: APPROPRIATE ASSESSMENT 
 

Purpose 
 
1. The purpose of this paper is to invite the Committee to consider 
correspondence on the River Teith cSAC appropriate assessment. 
 
Background 
 
2. As the Committee will recall, Scottish Natural Heritage, at Preliminary Stage, 
submitted written evidence regarding the potential ecological impacts from the 
railway development to the qualifying features of the River Teith cSAC. The 
advice from SNH at that time was that the proposed works are likely to be 
significant and therefore an appropriate assessment of the impact of the 
development will be necessary under the Habitats Directive 1992. 
 
3. It is for the competent authority - in this case, the Parliament - to decide 
when an appropriate assessment is required in consultation with SNH as the 
appropriate nature conservation body.  
 
4. The approach that is being taken is that the Parliament, as the competent 
authority, will make an appropriate assessment, at the Final Stage of the Bill. 
 
5. To this end, SNH was asked to provide its formal advice to the Committee 
on this issue (paper SAK/S2/04/10/2) in order that the Committee can report to the 
Parliament. The Committee is invited to consider the response of SNH (paper 
SAK/S2/04/10/3) and other related correspondence involving the promoter, SNH, 
and the Committee (papers SAK/S2/04/10/4 – 8).  
 
Conclusion 
 
6. The Committee is invited to consider this correspondence. 
 
 
 
Private Bills Unit 
24 May 2004 
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Dr Ross Johnston 
Operational Manager 
Scottish Natural Heritage 
The Beta Centre  
Innovation Park  
University of Stirling 
Stirling 
FK9 4NF 
 

16 April 2004 
Dear Dr Johnston 
 
STIRLING-ALLOA-KINCARDINE RAILWAY AND LINKED IMPROVMENTS BILL 
RIVER TEITH CANDIDATE SAC APPROPRIATE ASSESSMENT 
 
I understand that you are the point of contact within SNH for the purposes of this 
matter.  For ease of reference I refer to your predecessor Alan Bell's letter of 22 
January 2004 as a point of departure for your consideration of SNH's position in 
relation to the appropriate assessment of the project proposed to be authorised by 
the above Bill. 
 
Again for ease of reference I will set out the remainder of this letter in numbered 
paragraphs.  Its purpose is to seek the views of SNH on the appropriate assessment 
of the project.  The appropriate assessment will be made by the Parliament under 
Article 6 of the Habitats Directive 1992.  While Regulation 3(2) of the Habitats 
Regulations 1994 apply to the proceedings of the Parliament the provisions of 
Regulation 48 do not apply in this case.  However, the Parliament intends to proceed 
in the spirit, and adopting the terminology, of the Regulations, and following that 
approach I will refer in this letter to specific provisions of the Habitats Regulations 
1994 for the purposes of addressing the process of this assessment. 
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1. The Bill proposes works to enable the reopening of a freight and passenger 

railway between Stirling and Kincardine.  Part of the works proposed envisage 
repairs to the Forth Viaduct.   

 
2. The implications of the proposed repairs to the Forth Viaduct for the interest of 

the River Teith candidate SAC were considered by the Private Bill Committee 
appointed by the Parliament to enquire into the Bill during its Preliminary 
Stage deliberations.  A full report of those deliberations is attached.  Within 
volume two you will find the key references to and discussions of the need for 
appropriate assessment at the following points: 

 
a) The written submission of SNH on the Environmental Statement 

submitted when the Bill was introduced can be found at pages 210-213 
(including Appendix A which details Government policy requirements 
for potential European Sites).   

b) Oral evidence on the potential effects of the development on the 
candidate SAC was given on 10 November 2003.  The relevant 
passages of evidence can be found at pages 250 – 251 (evidence from 
your colleagues Mike Shepherd and Alan Bell) and 254 – 255 
(evidence on behalf of the Promoters).   

c) Supplementary environmental information submitted by the promoter 
during the Preliminary Stage.  This can be found on pages 267, 268 
and 270 – 280. 

d) A letter of 24 November 2003 from your colleague Alan Bell to me.  
This letter is reproduced at page 309.  This letter refers to the 
supplementary environmental information described in paragraph (c) 
above.  

e) An email of 27 November from Tara Whitworth on behalf of the 
promoter. This email is reproduced at page 310.  

f) The letter of 22 January 2004 from Alan Bell to me to which I have 
already referred.  This letter had several attachments which are 
described within it. 

 
3. The Committee has determined on the Preliminary Stage evidence that 

Parliament should make an appropriate assessment of the implications of the 
project for the interests for the River Teith candidate SAC, including the 
extension proposed by the Deputy Minister for Rural Development, Allan 
Wilson MSP on 30 April 2003 (notified to the European Commission on 24 
October 2003). 

 
4. I am now writing to formally seek the views of SNH on the appropriate 

assessment that the Parliament will make.  Regulation 48 (3) of the Habitats 
Regulations 1994 provides that this consultation should take place.  I should 
be grateful if SNH could respond to this consultation no later than 14 May 
2004. 

 
5. Specifically I am writing to seek SNH's view on whether or not that part of the 

works proposed by the Bill which have the potential to affect the interests of 
the River Teith candidate SAC would have an adverse effect on the integrity 
of the candidate SAC.  I would be grateful if this view could be given by 
specific reference to the reasons for the recommendation of the relevant area 



 

 

 

as an SAC, and to the draft conservation objectives for the candidate SAC.  
These reasons and the draft conservation objectives were enclosed as 
documents 2 and 3 with the letter of 22 January 2004. 

 
Would you also please have regard to the provisions of Regulation 48(6) of 
the 1994 Regulations when responding. 
 

6. Should SNH consider it is desirable that any amendments to the Bill are 
desirable in relation to the appropriate assessment, please liaise with the 
promoter of the Bill in order that any draft amendments can be intimated by 
you or the promoter no later than 14 May.   

 
7. On receipt of your views, and after considering all the evidence before it, the 

Committee will draft a record of appropriate assessment for the decision of 
the Parliament. 

 
I trust that this letter explains adequately what is required.  If you have any doubts 
about the process described or about the response needed from SNH please let me 
know as soon as possible. 
 
I look forward to hearing from you. 
 
Yours sincerely  

 
Callum Thomson 
Clerk to the Committee   
 
cc  Bill Butler MSP, Convener 
 Marcus Trinick, Bond Pearce – Adviser to the Committee 
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Dear Sir 
 
STIRLING-ALLOA-KINCARDINE RAILWAY AND LINKED IMPROVEMENTS BILL 
RIVER TEITH CANDIDATE SAC APPROPRIATE ASSESSMENT 
 
Thank you for your recent correspondence regarding the above Bill and requesting 
SNH’s view on the appropriate assessment of the project. 
 
Background 
Your letter should note that as the Parliament is the competent authority in this case 
there is a legal requirement to carry out an appropriate assessment under Regulation 
3(2) of the Conservation (Natural Habitats, &c.) Regulations 1994 (the “Regulations”).  
You should also note that, while Regulation 48 does not specifically apply in so far as 
Regulations 54 – 85 do not specify this type of consent or permission, you will be 
operating under the spirit of these Regulations.  In this case, the critical Regulations 
that you will be following are 48(3) and 48(6). 
 
Regulation 48(3) states  “The competent authority shall for the purposes of the 
assessment consult the appropriate nature conservation body and have regard to 
any representations made by that body within such reasonable time as the authority 
may specify.”  SNH has previously responded to the Committee with regard to this 
proposal.  Our advice was that, on the basis of the evidence provided, while the 
proposed works were likely to have a significant effect, they would not adversely affect 
the integrity of the River Teith cSAC, provided that all of the mitigation measures and 
other safeguards are followed. 
 
Regulation 48(6) requires the authority to have regard to the manner in which an 
operation is proposed to be carried out.  The aspects of the proposed redevelopment 
of the Railway which have been identified as having a likely significant effect on the 
River Teith cSAC are construction works on and around: 
 
• River Bank Piers 
• Piers within the River 
• Bank Protection Works 



 
Specific works that pose the greatest risk to the qualifying features of the River Teith 
- river lamprey, sea lamprey, brook lamprey and Atlantic salmon - result from 
installing bank protection, scour protection and the use of cofferdams.  
 
The following provides SNH’s opinion on the appropriate assessment that the 
Parliament has a requirement to make, as requested at paragraphs 4 and 5 of you 
letter.  In particular we provide comment with reference to the reasons for 
recommendation of the River Teith as a cSAC and the draft conservation objectives 
for that site.  We also provide comment on the mitigation measures required. 
 
Reasons for Recommendation as a candidate Special Area of Conservation 
 
River lamprey (Lampetra fluviatilis) and sea lamprey (Petromyzon marinus) are 
primitive, jawless fish which migrate from the sea to spawn in rivers around the UK.  
Both have a restricted distribution due to pollution and barriers to migration in some 
rivers.  Brook lamprey, which do not migrate to sea, are also present in the River 
Teith.  The River Teith cSAC is considered to be one of the best areas in the United 
Kingdom for all of these species.   
 
Atlantic salmon (Salmo salar) is the largest of the UK’s migratory fishes.  The River 
Teith area is considered to support a significant presence of this species 
 
SNH advice in relation to the work proposed by the Bill, which have the 
potential to adversely affect the interests of the cSAC 
 
The conservation objective for the River Teith cSAC that would be affected by the 
implementation of works under this Bill is that of “No significant disturbance of the 
species”. As this conservation objective would be affected, there would be an 
adverse effect on the integrity of the cSAC.  However, if mitigation proposed is 
implemented then there will be no disturbance to the above listed species.  
Therefore, no adverse effect on the integrity of the cSAC will occur as a result of 
these works, provided that mitigation measures and additional safeguards 
identified in the supplementary memorandum are followed.  
 
Regulation 48(6) requires the competent authority to consider those restrictions or 
conditions subject to which they propose that the consent, permission or other 
authorisation should be given.  Mitigation measures identified at SP 56 (2003) 
section 5.2.28 to 5.3 (b) and 5.4.8 and 5.5, and in the Annex, are required to provide 
sufficient protection mechanisms to ensure no adverse effect on integrity of the River 
Teith.  The proposed mitigation measures, which should form part of the appropriate 
assessment, are considered acceptable by SNH.  Information provided from the 
Promoter provides reassurance that these activities will be undertaken in such a way 
so as not to adversely affect the conservation interests.  Provided that the Parliament 
is satisfied that sufficient legal measures are in place to ensure that these mitigation 
measures will be implemented at construction phase, SNH is content with the 
information provided for the Appropriate Assessment.   
 
In order to achieve successful operation of these mitigation measures we advise that 
the following mechanisms are put in place: 
• The employment of a suitably qualified “ecological manager” who should report to 

an appropriately convened steering group including SNH; 



 
• Agreement of a fully detailed design and construction methods statement to 

incorporate all physical mitigation measures identified. 
 
SNH considers that these matters could be addressed through conditions on deemed 
planning consent, or through an appropriate legal agreement between the Parliament, 
as competent authority, and the Promoter.  SNH would be willing to advise on the 
terms of these conditions or any Heads of Agreement.  Alternatively, the Parliament 
may prefer to address these matters through amendments to the Bill itself. 
 
 
Yours faithfully 
 
 
 
Zoe Kemp 
Area Officer 
Argyll & Stirling 
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 17 May 2004 
 

 
 
Dear Ms Kemp, 
 
Stirling-Alloa-Kincardine Railway and Linked Improvements Bill 
ES Mitigation 
 
When we spoke earlier this week I said I would get instructions confirming the way in 
which my clients Clackmannanshire Council are able to provide a directly enforceable 
commitment to the mitigation proposed in the ES.  I now have those instructions. 
 
As I explained, in evidence on oath before the Parliamentary Committee witnesses 
appearing for the Council confirmed that the Council will carry out the monitoring and 
other work and provide mitigation all as contemplated by the ES.  This commitment is 
recorded in the published record of the Committee hearings.  
 
It is therefore binding on the Council in its capacity as promoter of the Bill and, if the Bill 
passes, as authorised undertaker under, i.e. the person authorised to exercise the functions 
of, the Act.  The Bill enables any of the Council’s functions under the Act to be transferred 
to one or more authorised undertakers, and it is the intention that this should occur.  All 
undertakings and agreements given or entered into by the Council will be equally binding 
on any successor authorised undertaker – see section 29(6) of the Bill. 
 
A binding commitment has therefore been given.  My clients appreciate that the concern is 
with the way in which the commitment can be directly enforced against any authorised 
undertaker.  They are happy to co-operate so as to secure that this is achieved. 
 
The sort of provision required must of necessity provide a framework for the provision of 
mitigation rather than precise details of the mitigation itself.  As a result, it is not 
appropriate for provision on the face of the Bill.  You will know that in similar projects 
elsewhere in the UK it has become the norm for promoters to enter into contractual 
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agreements with the relevant regulators.  These agreements conventionally set out a 
framework within which monitoring and any additional work can be carried out and 
mitigation provided on the stated basis.  The agreements do not form part of the (in England 
and Wales generally) Order itself.  This is not necessary because the nature of the 
commitment does not require legislative powers, and inclusion on the face of the legislation 
does not really add to the enforceability of the commitment. 
 
My clients are happy to enter into such an agreement.  The precise terms would of course 
have to be agreed.  It is anticipated that SNH may not be the only interested regulator, but 
that is also something we could discuss.  
 
The next step is to start work on the Agreement itself.  I suspect from our conversation that 
you may look to us to prepare a first draft, but please confirm. 
 
Finally, as you were anxious that the Parliament should see this letter as soon as possible I 
am copying it direct to Callum Thomson.  I am sorry it did not reach you last week. 
 

Yours sincerely, 
 
 
Alison M H Gorlov 
 
cc (email only) Callum Thomson 
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Committee 

 
 
Alison Gorlov 
John Kennedy & Co 
35 Great Peter Street 
London 
SW1P 3LR      19 May 2004 

 
Dear Alison 
 
The Convener has asked me to write to you in connection with the letter of Zoe 
Kemp, of SNH, of 14 May concerning the appropriate assessment of the River Teith 
cSAC. 
 
The Convener has also seen your letter to Ms Kemp of 17 May.   
 
SNH’s position would appear to be that no adverse effect on the integrity of the 
cSAC will occur as a result of the Bill works, provided that mitigation measures and 
additional safeguards identified by the promoter are followed. 
 
SNH considers that the mitigation measures put forward by the promoter are 
acceptable. SNH’s view is that provided that the Parliament is satisfied that sufficient 
legal measures are in place to ensure that these mitigation measures will be 
implemented at construction phase, SNH is content with the information provided for 
in the Appropriate Assessment.   
 
With reference to these legal measures, the Convener noted that Ms Kemp referred 
to a number of possibilities to achieve successful operation of these mitigation 
measures, namely: 
 

• Amendments to the Bill, specifying mitigation measures 
• Attaching conditions to the planning consent 
• Legal agreement between the promoter and the Parliament 
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The Convener noted that in your letter you indicated that the promoter’s view is that 
it is not appropriate to put the sort of provision required on to the face of the Bill. 
 
The Convener noted that you did not comment on the merits of the other two 
possibilities referred to above. However, the Convener did note that in similar 
projects elsewhere in the UK it has become the norm for promoters to enter into 
contractual agreements with the relevant regulators and that the promoter of this Bill 
would be happy to enter into such an agreement with SNH (and perhaps others). 
 
The Convener would like the Committee to consider this matter, with a view to giving 
SNH a steer.   
 
It would be helpful, therefore, if you could indicate why the promoter considers that 
an Agreement between the promoter and SNH (and others) may be preferable to the 
other two options mooted by SNH. 
 
It would also be helpful if you would indicate the statutory framework for the 
agreement with SNH. 
 
It would be helpful to have your response on this matter by 10 am on Monday, 24 
May in order that the Committee can consider the matter at an extra meeting on 26 
May.  
 
Yours sincerely  
 
 
 
Callum Thomson 
Clerk to the Committee 
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Dear Ms Gorlov 
 
STIRLING-ALLOA-KINCARDINE RAILWAY AND LINKED IMPROVEMENTS BILL 
MITIGATION 
 
Thank you for your letter of 17 May.  I am grateful for your clarification of the binding 
nature of the Parliamentary Committee proceedings, and of Clackmannanshire 
Council’s willingness to ensure that the provisions of the mitigation measures agreed 
can be fully implemented and monitored. 
 
It is our understanding that the responsibility for Natura and impacts on the River Teith 
from actions undertaken as a result of the above Bill lies with the Scottish Parliament 
as Competent Authority.  We also believe that Clackmannanshire Council as planning 
authority will have enforcement responsibilities for the deemed planning consent, which 
will accompany the Bill.  For clarification, SNH are not a “Regulator” and we have no 
statutory duty for regulatory functions in this regard.   
 
The mitigation measures detailed within the ES and supplementary information are 
sufficient to assure us that in principle there will be no adverse effect on the integrity of 
the River Teith from operations carried out under the Bill.  SNH’s concern lies with the 
implementation of the mitigation measures and we are keen to ensure that these are 
clearly detailed and agreed prior to any operations taking place on site.   
 
In order to ensure that works on site are undertaken strictly in accordance with these 
measures we would wish to see a detailed design plan and detailed construction 
methods statement, both of which should be subject to SNH approval.  In addition, a 
commitment has been made to the employment of an “ecological manager” for the 

  



duration of the construction works.  We believe that this person should be appropriately 
qualified and have sufficient support to enable them to ensure operations are carried 
out as detailed and respond to situations on site as required.  SNH would wish to be 
involved in the identification of such an appropriate person.  They should report to a 
steering group, which includes SNH as well as Clackmannanshire Council.  
 
Therefore, SNH’s role is anticipated to be relatively minor.  We do not wish a significant 
monitoring or enforcement role for ourselves.  Any agreement which we are party to will 
merely provide us with a role in approving the detailed design and methods statement, 
approving the appointment of an “ecological manager” and overseeing their work 
through a steering group.  Enforcement will still be a matter for Clackmannanshire 
Council and the Parliament. 
 
I confirm that we would prefer Clackmannanshire Council to lead on any agreement 
and I am happy to meet with you or Clackmannanshire Council to discuss the heads of 
agreement.   
 
I look forward to hearing from you in due course. 
 
Yours sincerely 
 
 
 
Zoe Kemp 
Area Officer 
Argyll and Stirling 
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 United Kingdom Statute 1967 c 86 Pt IV s 49A  
 
 

SWEET & MAXWELL UNITED KINGDOM LAW IN FORCE 
COUNTRYSIDE (SCOTLAND) ACT 1967 CHAPTER 86 

PART IV FURTHER POWERS OF CERTAIN AUTHORITIES 
UK Statutes Crown Copyright. Reproduced by permission of the 

Controller of Her Majesty's Stationery Office. 
 

Amendment as at: April 1, 1992 (see Analysis Tab for Commencement Information) 
 
 
s 49A Management agreements. 
 
 
 (1) Scottish Natural Heritage may enter into an agreement with any person having an interest in land to do, or to 
secure the doing of, whatever in the opinion of the parties to the agreement may be necessary to secure the 
conservation and enhancement or to foster the understanding and enjoyment of the natural heritage of Scotland. 
 
 (2) A planning authority may enter into an agreement with any person having an interest in land to do or to 
secure the doing of whatever in the opinion of the parties to the agreement may be necessary to preserve or 
enhance the natural beauty of the countryside or to promote the enjoyment of the countryside by the public. 
 
 (3) An agreement under subsection (1) or (2) above shall be known as a  "management agreement". 
 
 (4) A planning authority or Scottish Natural Heritage may make such payments in respect of such agreements 
as are specified in the agreement. 
 
 (5) Any person, being the liferenter or the heir of entail, in possession of any land shall have power to enter into 
management agreements relating to the land or any part thereof. 
 
 (6) The Trusts (Scotland) Act 1921 shall have effect as if among the powers conferred on trustees by section 4 
thereof (which relates to the general power of trustees) there were included a power to enter into management 
agreements relating to the trust estate or any part thereof. 
 
 (7) Subsections (8) to (10) of section 13 of this Act shall apply to management agreements as they apply to 
access agreements. 
 
 (8) Where any person having such an interest in any land as enables him to bind the land enters into any such 
agreement as aforesaid, the agreement may be registered either-- 
 
  (a) in a case where the land affected by the agreement is registered in that Register, in the Land Register of 
Scotland, or 
 
  (b) in any other case, in the appropriate Division of the General Register of Sasines. 
 
 (9) Any agreement registered in terms of subsection (8) above shall be enforceable at the instance of the 
planning authority or of [Scottish Natural Heritage] [FN1], as the case may be, against persons deriving title to 
the land from the person who entered into the agreement; 
 
  provided that any such agreement shall not be enforceable against a third party who shall have in good faith 
and for value acquired right (whether completed by infeftment or not) to the land prior to the agreement being 
registered as aforesaid, or against any person deriving title from such third party. 
 
 (10) Notwithstanding the terms of any management agreement, it shall be open at any time to the parties to the 
agreement, or to persons deriving title from the parties, as the case may be, to agree to terminate it; and where 
any management agreement has been registered in terms of subsection (8) above, the subsequent agreement to 
terminate it shall be registered in the like manner. 
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 [FN1] words substituted by Natural Heritage (Scotland) Act (1991 c.28), Pt I s 14 (3) 
 
 

GENERAL MATERIALS  
 
 
 Royal Assent date - Long Title - Notes 
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 21 May 2004 

 
By post and email 
 
 
 
Dear Callum, 
 
Stirling-Alloa-Kincardine Railway and Linked Improvements Bill 
ES Mitigation 
 
Thank you for your letter of 19th May and the copy of SNH’s letter of 14th May.  As 
requested I write to explain why the three possibilities mooted by SNH are not appropriate 
ways of ensuring that mitigation is delivered as proposed in the ES.    
 
The Committee will appreciate that the scope of any arrangements regarding mitigation will 
be defined by what is in the ES.  In particular, mitigation measures as proposed are all 
within the limits of deviation (LOD) or limits of land to be acquired or used (LLAU).  The 
authorised undertaker cannot guarantee to control, and so could not at this stage be 
committed to providing mitigation measures on, any other land.  The offered binding 
agreement with SNH is proposed on that basis. 
 
My clients’ proposed course of action proceeds on the basis that any arrangements have to 
deliver two essential features, namely– 
 

(a) a legally binding commitment on the authorised undertaker to deliver such 
mitigation; and 

 
(b) some means of enforcing that commitment.    

 
This in turn calls for the involvement of a person or body with the capacity to evaluate and 
adjudicate on environmental issues and the resource to ‘police’ implementation.  
Essentially, one is looking at a regulatory role.   
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The Parliament could no doubt commission such expertise and resource externally with all 
that would entail in terms of reporting back.  However, the Parliament’s role as a legislator 
is of course quite different from that of a regulator.  SNH, on the other hand, was 
established to be just such a regulator as is now wanted.  It accordingly seemed to me and 
my clients that it would be appropriate for SNH to play a primary role in the 
implementation of the mitigation commitment.   
 
Giving SNH a primary role would, incidentally, overcome any perceived constitutional 
difficulties in terms of reporting to the Parliament (to which officer, the Committee having 
been discharged?) and enforcement on the ground.   
 
With that preamble, I will take each of the SNH proposals separately.   
 
Amendments to the Bill, specifying mitigation measures 
 
At risk of overlapping with some of what I said in my letter to Ms Kemp, I should explain 
why provision on the face of the Bill is not only unsatisfactory in legislative terms but 
would be likely to present problems from the practical point of view. 
 
Part of the problem is that “specifying” mitigation measures has its limits.  As has been 
explained in evidence to the Committee in particular in relation to noise mitigation, the 
precise mitigation mentioned in the ES may not in fact prove to be the most suitable.  As 
witnesses explained, if that proves to be the case an alternative will be provided that 
produces the desired result.  Legislation could not therefore provide a definitive ‘shopping 
list’ of mitigation items.  I think it is accepted that the Bill could only provide a legislative 
framework for the provision of mitigation.    
 
As mentioned above, for this to be enforceable it would require some policing, as I have 
suggested a task that is best done by the regulators of which SNH is one.  If SNH’s 
functions were not wide enough to allow for this, powers in the Bill would be appropriate 
but, as explained below, additional powers for SNH are not required.  
 
If the Bill need not confer powers and cannot legislate for the general framework 
arrangement that is required, one is left, I suggest, only with the possibility of the Bill 
imposing some vague requirement for the authorised undertaker to enter into an agreement 
with SNH.  That seems less than satisfactory, if only because of the near impossibility of 
defining the agreement sufficiently clearly to be clear when the obligation is discharged.  In 
any event, such provision will be unnecessary if an appropriate agreement is in fact in place 
by the time the Bill is enacted.   
 
Attaching conditions to the planning consent 
 
In suggesting this course SNH perhaps have not appreciated that there is no planning 
permission to which enforceable conditions could be attached.  Planning conditions can 
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where appropriate make requirements regarding environmental issues.  However, for the 
reasons just explained, I do not think the sort of provision that would go in a planning 
condition could appropriately appear on the face of the Bill.   I am not saying this course is 
impossible, simply that it is not satisfactory. 
 
Legal agreement between the Promoter and the Parliament 
 
My clients have offered SNH a commitment to enter into an appropriate agreement.  If the 
Committee’s preference were that such an agreement should instead be with the Parliament, 
my clients will of course comply with that requirement.  It was not suggested, however, 
because of the enforcement issue which is at the heart of the Committee’s concerns.  As I 
said at the beginning of this letter, whoever regulates any agreement needs to be resourced 
so as to take part in, and to review, detailed monitoring and to supervise mitigation works.  
All this would of course be with a view to implementing the project on the ground, not with 
legislating for it.  This is not the sort of exercise which we had imagined the Parliament 
would wish to undertake. 
 
Neither does it seem likely that the Parliament would wish to take enforcement measures.   
 
By contrast, SNH as a regulator is well equipped to assess environmental information and to 
pass judgment on mitigation measures.  In the unlikely event that mitigation is not properly 
provided, SNH also has the wherewithal to carry out enforcement measures. 
 
Statutory framework 
 
We believe SNH’s powers under the Natural Heritage (Scotland) Act 1991 (c.28) are wide 
enough to include entering into the sort of agreement under consideration.  It would be 
operating under a combination of provisions in that Act, I think sections 1(1), 2(1)(f) 
(possibly), 2(1)(g) (certainly) and 5, and also section 49A of the Countryside (Scotland) Act 
1967 (c.86).   
 
Section 1(1) of the 1991 Act provides that one of the general aims and purposes of SNH for 
which its functions are to be exercised is “to secure the conservation and enhancement of … 
the natural heritage of Scotland”.  The provision of mitigation for the works to be authorised 
by the Bill falls squarely within this.  
 
Section 2(1) lists a number of general functions, which as you will appreciate are 
exercisable for the general purposes stated in section 1 and together with more specific 
functions such as section 5.    
 
Section 2(1)(f) is a power for SNH to form partnerships with other persons.  Given the 
context, this evidently goes wider that the restricted concept of a business partnership.  It 
appears to be intended to indicate a situation where two or more people are working 
together.  That, I suggest, is precisely what will be achieved by the agreement under 
consideration.  In my experience regulators operating with the developers in this way 
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frequently regard themselves as working as part of a partnership rather than as policing the 
civilians.   
 
Section 2(1)(g) is a general power to do anything incidental to the discharge of any of 
SNH’s functions, not only the general functions set out in section 2.  This would be wide 
enough to catch the proposed agreement so long as it could be said to be incidental to 
SNH’s functions. 
 
Section 5 of the 1991 Act is a set of powers specifically for use in connection with 
development projects or schemes.   Section 5(1) provides that– 
 

“SNH may prepare proposals with respect to any area for a development project or 
scheme which is designed to achieve the conservation or enhancement of or which 
fosters understanding or enjoyment of the natural heritage of Scotland." 

 
Section 5(3) specifically enables SNH to implement such proposals, either by itself or with 
others and for this purpose it may do any of the things provided in section 5(6).  
 
One of the things SNH can do under the 1967 Act is enter into management agreements 
under section 49A.  I enclose a copy of that section in its currently amended form.  As the 
Committee will see, it is a power to enter into agreements of the sort that will now be 
required in relation to the Bill works.   
 
Taking all these powers together, it is clear that SNH has power to enter into management 
agreements for conservation purposes, which is what is proposed here.   
 
There is one possible powers issue.  Section 49A of the 1967 Act is, clearly, the main 
empowering provision here.  A management agreement must be made with a person who 
has an interest in the relevant land (see section 49A(1)).  As the Committee knows, the 
authorised undertaker will not have an interest in most of the land within LOD, on which 
some of the mitigation will or may be constructed.  Moreover, at this stage the Promoter has 
no relevant land interests at all. 
 
The agreement would have to be conditional on the Bill receiving Royal Assent and the 
authorised undertaker acquiring such of the land required for mitigation as it is empowered 
to acquire compulsorily.  We believe that given these conditions and the authorised 
undertaker’s statutory powers, SNH could enter into an agreement amounting to a 
management scheme using the general power in section 2(1)(g) of the 1991 Act. 
 
If SNH or the Committee were not happy with this any further reassurance could be 
provided by an amendment to fill the perceived powers gap.  A section along the following 
lines would appear to serve:– 
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“Environmental mitigation 
 
For the purpose of entering into any management agreement under section 49A of 
the Countryside (Scotland) Act 1967 (c. 86) to secure the provision of 
environmental mitigation measures in respect of the authorised works the 
authorised undertaker shall be deemed to have an interest in any land within the 
limits of deviation or the limits of land to be acquired or used which is required for 
such measures.” 

 
No doubt SNH will be able to confirm to the Committee that they do in fact enter into 
management agreements.  One suspects they may not have appreciated the linkage between 
those sorts of agreements and the private Bill process.   
 
I hope this provides what the Committee needs.  If when you read it you have any 
questions, please do ask them so that I can give you a response in advance of the Committee 
meeting next week.  

 

Yours sincerely, 
 
 
 
 
Alison M H Gorlov 
 
Enc. 
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 21 May 2004 

By post and email 
 
Dear Ms Kemp, 
 
Stirling-Alloa-Kincardine Railwayand Linked Improvements Bill 
Mitigation 
 
Thank 
 
Thank you for your undated letter received by email today. 
 
I will consider it with my clients so that we can decide how best to make progress and with 
a view to preparing a draft agreement for discussion with you.  Meanwhile, I think you 
should see the enclosed copy of my letter today to Callum Thomson at the Private Bills 
Unit. 
 
 

Yours sincerely, 
 
 
 
 
Alison M H Gorlov 
 
Encs. 
 


