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JUSTICE 2 COMMITTEE 
 

AGENDA 
 

11th Meeting, 2004 (Session 2) 
 

Tuesday 16 March 2004 
 
The Committee will meet at 2.45 pm in Committee Room 1. 

 
1. Constitutional Reform Bill: The Committee will take evidence on the 

Constitutional Reform Bill currently before the UK Parliament from— 
 

Michael Clancy, Director of the Law Reform Department, and Gerard Brown, 
Convener of the Criminal Law Committee, the Law Society of Scotland; 

 
 Professor Hector MacQueen, University of Edinburgh; 
 

Colin Campbell QC, Dean and Roy Martin QC, Vice-Dean, the Faculty of 
Advocates. 

 
2. Tenements (Scotland) Bill: The Committee will consider written evidence 

received and consider who to invite to give oral evidence on the Bill at Stage 1. 
 
3. Antisocial Behaviour etc (Scotland) Bill – leak inquiry: The Committee will 

consider correspondence on the alleged unauthorised disclosure of information 
about its draft Stage 1 report on the Antisocial Behaviour etc (Scotland) Bill. 

 
 
 

 Gillian Baxendine / Lynn Tullis 
Clerks to the Committee  

Tel 0131 348 5054 

 



 

The following papers are enclosed for this meeting: 
 
Agenda item 1 – Constitutional Reform Bill 
 
Proposed areas for questioning  
(PRIVATE PAPER – MEMBERS ONLY) 

J2/S2/04/11/1

Correspondence from the Law Society J2/S2/04/11/2
Correspondence from Hector MacQueen J2/S2/04/11/5
 
Members are reminded to bring with them copies of documents issued at a 
previous meeting of the Justice 2 Committee (J2/S2/04/8/4) relevant to the 
Constitutional Reform Bill. 
 
Agenda item 2 – Tenements (Scotland) Bill 
 
Note by the Clerk J2/S2/04/11/3
Written evidence received J2/S2/04/11/4
 
SPICe Briefing on the Tenements (Scotland) Bill (04/18) (Members only) 
 
 
 
Forthcoming Meetings: 
 
• Tuesday 23 March – Youth Justice Seminar, Glasgow 
• Tuesday 30 March – Justice 2 Committee meeting (PM) 
• Thursday 1 April – Justice 2 Committee meeting (Lunchtime) – Constitutional 

Reform Bill 
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11th Meeting 2004 (Session 2) 
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Constitutional Reform Bill 

Correspondence from the Law Society 
 

Letter sent from the Law Society to Peers in advance of the Second Reading of 
the Constitutional Reform Bill. 
 



 

 
 
 
 
 0131 476 8123 
 
 0131 225 4243 
Peers  

LRB/42/mpc/eb 
 
 
 
2 March, 2004 

 
 
 
 
 
Constitutional Reform Bill 
 
I am writing to you in advance of the Second Reading debate which is due to take 
place on 8 March 2004.  The Society has a substantial interest in relation to those 
aspects of the Bill relating to the Supreme Court. 
 
As always, the Society wishes to comment from an apolitical point of view in 
accordance with its statutory objectives under Section 1 of the Solicitors (Scotland) 
Act 1980 to promote the interests of the solicitors’ profession in Scotland and the 
interests of the public in relation to that profession.  It has sought to react to these 
proposals on the basis of what will best serve the interests of justice and the practical 
operation of the new court.    
 
The Society makes no criticism of the existing House of Lords or Judicial Committee 
of the Privy Council  which have both served Scotland well but recognises that there 
are improvements which can be made particularly to improve constitutional propriety.  
In this context the Society believes particular care  should be taken to ensure  that the 
creation of the new court should take into account the need comply  with Article XIX 
of the Treaty of Union (1707) and the judicial and administrative independence of the 
Scottish judicial system.  In the Society’s view it will also be essential for the court to 
be properly resourced to enable it to function adequately. 
 
Clause 17 – The Supreme Court 
 
The Society agrees in principle with the creation of a Supreme Court for the United 
Kingdom.  The creation of the court will reinforce the doctrine of the separation of 
powers. 
 
 
Clause 19 – Qualification for Appointment 
 
The Society agrees with the basic qualifications for appointment as a judge of the 
Supreme Court. 



 

 
Clause 20 – Commission 
 
The Society agrees in principle with the creation of an Appointments Commission for 
the Supreme Court and with the composition of that Commission in terms of clause 
20(2).  In relation to the number of judges, clause 17(3) provides that the maximum 
number of judges is to be twelve.  The Society is of the view that the maximum 
number of judges should be fifteen.  The business before the Supreme Court is likely to 
be complex and may well take up more time than other types of judicial determination.  
Having fifteen judges will facilitate the major issues before the court being dealt with 
expeditiously.   
 
Clauses 38 to 43 - Resources 
 
In relation to clauses 38 to 43, the Society is of the view that the resources and 
accommodation issues require to be resolved in such a way as to emphasise the 
independence of the Supreme Court from the jurisdictional structures of the court 
systems of the constituent parts of the United Kingdom, so as to ensure adequate 
independence and compliance with the Treaty of Union 1707. 
 
The Society may wish to raise amendments on this measure in the Second Reading 
debate. 
 
I hope the foregoing is of assistance to you. 
 
Yours sincerely 
 
 
 
 
 
Michael P Clancy 
Director 
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Tenements (Scotland) Bill 

Written Submissions 
 
Written submissions have been received from the following organisations.   
 

Organisation 
Argyll and Bute Council 
Association of British Insurers 
Brown, Graeme 
Brymer, Prof. Stewart (Thorntons WS Solicitors) 
Church of Scotland 
City of Edinburgh Council 
Clackmannanshire Council 
Disability Rights Commission 
Dundee City Council 
East Ayrshire Council 
Falkirk Council 
Gardiner, T T  
Henderson Boyd Jackson 
Highland Council 
Inverclyde Council 
Law Society of Scotland 
North Ayrshire Council 
North Lanarkshire Council 
Orkney Islands Council 
Property Managers Association Scotland 
RICS 
Robertson, Dr Douglas (University of Stirling) 
Roseburn House Residents Association 
Scottish Borders Council 
Scottish Civic Trust 
Scottish Consumer Council 
Scottish Federation of Housing Associations 
Scottish Law Agents Society 
Scottish Legal Aid Board 
Scottish National Heritage 
South Ayrshire Council 
South Lanarkshire Council 
West Pilton Residents Action Group 

 
A number of organisations have indicated that they intend to make a written 
submission but have been unable to do so by the deadline set by the 
Committee (9 March).  Such submissions will be circulated to Members as 
and when they are received.   



J2/S2/04/11/5 
JUSTICE 2 COMMITTEE 

 
11th Meeting 2004 (Session 2) 

 
Tuesday 16 March 2004 

 
Constitutional Reform Bill 

Correspondence from the Professor Hector MacQueen 
 



COMMENTS ON THE SUPREME COURT PROPOSALS IN THE 
CONSTITUTIONAL REFORM BILL 

 
Hector MacQueen*

 
1. Amongst the devolved responsibilities of the Scottish Parliament and the Scottish 
Executive is the Scottish legal system, which includes, when they are dealing with appeals 
from the lower Scottish courts, the Appellate Committee of the House of Lords and the 
Judicial Committee of the Privy Council (JCPC).  The legal system is fundamental to a 
devolved Scotland.  Without it, on any view, the idea of a devolved legislature for the 
territory known as Scotland would be inconceivable.  The future of the legal system 
should therefore be a matter of the first concern for both Parliament and Executive, and 
they are fully entitled, not only to be consulted, but to be wholly involved in decisions 
about the future and operation of the system’s final appellate courts. 
 
2. But the proposals for a new Supreme Court in the Constitutional Reform Bill pay 
scarcely any attention to the Scottish legal system, and it is clear that the Scottish 
Executive has abdicated its responsibilities in this matter.  From the beginning in the 
Consultation Paper published last summer, the Executive appears to have been willing to 
allow the matter to be dealt with as the new Department for Constitutional Affairs 
(DCAff) wished.  The Executive has failed to seek or exact any commitments in respect 
of the legal system which is its responsibility.   
 
3. I have been unable in correspondence with the Justice Department to find any 
evidence that in formulating its response to the DCAff consultation the Department 
itself consulted relevant stakeholders in Scotland outside the Executive itself (e.g. the 
judiciary, the legal profession).  Alternatively, if there was any such consultation, the 
views expressed were ignored, since those stakeholders’ views were certainly not the 
same as those expressed by the Executive, whether in response to the DCAff 
consultation or in the debate in the Scottish Parliament on 29 January 2004. 
 
4. A fundamental question not addressed in the recent debates is why we need what 
is, in most cases, a second tier of appeal.  In Scotland, as the attached tables show, a very 
small number of cases go each year to either of the present courts in London.  Then note 
further the even smaller number of these cases reversing the judgement of the court 
below.  The tables also demonstrate how small a proportion of the work of the House of 
Lords and the JCPC comes from Scotland.  If the appeals were not there, nobody would 
notice very much apart from the Scottish Law Lords. 
 
5. The proposals in the Bill are generally very conservative, for the most part, 
simply shifting the present furniture into another room not in the Palace of Westminster, 
to avoid largely theoretical problems of separation of powers.  (Why, after all, has this 
issue not already been raised during the forty years or so since we became subject to the 
jurisdiction of the European Court of Human Rights?)  It might also be noted that, if 
separation of powers is an issue, the government should be wholly separated from 
Westminster too, and indeed the Executive from the Scottish Parliament.  The gravest 

                                                 
* Professor of Private Law and Director, AHRB Research Centre on Intellectual 
Property and Technology Law, University of Edinburgh; member: DTI Intellectual 
Property Advisory Committee; Cabinet Office Advisory Panel on Crown Copyright; 
Co-ordinating Committee, Study Group towards a European Civil Code. 
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issue of separation of powers is where the judiciary is not sufficiently separate from the 
executive, as with temporary sheriffs and the Lord Advocate in this jurisdiction.  This 
probably also justifies stopping the Lord Chancellor being both a member of the Cabinet 
and head of the judiciary in England & Wales.  Resistance to attempts by the executive to 
increase its control of the judiciary, as the English judges fear is happening at present 
with clause 11 of the Asylum and Immigration Bill, is justified as a matter, not only of 
separation of powers, but also of the rule of law.  
 
6. Where the Supreme Court proposals are radical, especially with regard to 
Scotland, is in the new way the judges of the court will be appointed.  A special 
committee, almost entirely made up of persons from outside the Scottish system, will 
recommend a list of names to the Secretary of State for Constitutional Affairs.  S/he will 
then pick one of those names (on what basis we do not know) and recommend it to the 
Prime Minister, who must recommend that name to the Queen.  Our Lord President and 
First Minister will be mere consultees in this process, and it will be clear that the Scottish 
legal system occupies an entirely subordinate position in the great scheme of things, 
rather than being one of the three independent legal systems each subject to the 
jurisdiction of the final appellate court in the UK.  I suggest that Scotland (in some shape 
or form) should be primarily responsible for appointing the Scottish judges to administer 
Scots law in that court. 
 
7. The Bill does not even guarantee the present conventional quota of two Scottish 
judges in the House of Lords.  One of the oddities of the debate has been the way in 
which the presence of an inevitable majority of judges unqualified in Scots law on any 
Scottish appeal to the House of Lords has been presented as a valuable corrective to the 
potential insularity of our system.  There is nothing to parallel this in any legal system in 
the world of which I am aware (apart from Northern Ireland, which is in even worse case 
than us, but at least has law essentially identical in most respects with English law).  Even 
in England & Wales, which (sometimes) has the benefit of Scottish and Northern Ireland 
input, that input is never in the majority.   
 
8. In fact, if it ever was insular, our Scottish legal system is daily becoming more 
and more cosmopolitan, and I doubt if we need the oversight of our English friends to 
help us do more in this regard.  There is of course a case for an external perspective in 
any legal system, but should it always be from one source in these days of our 
membership of the European Union?  And is it a manifestation of the insularity of 
virtually all the former Commonwealth countries outside the Carribbean that they have 
given up the appeal to the JCPC, or a sign rather that a question about the application of 
a jurisdiction’s law to particular facts is generally best dealt with by those qualified in that 
law?  
 
9. The argument that Scots civil law is in the main so similar to English civil law 
that it does not matter if Scottish appeals are decided by English as well as Scottish 
judges simply does not hold water.  One need look no further than the decision of the 
House of Lords two weeks ago in Burnett’s Trustee v Grainger [2004] UKHL 8 for 
confirmation of that.  And even UK-wide legislation can sometimes have Scottish 
dimensions overlooked in London – see for example the debacle over the introduction 
of the Stamp Duty Land Tax in December 2003.  
 
10. If there is an argument that criminal appeals should not go to London because 
Scots criminal law is so distinct, it applies at least as much to civil law.  On the other 
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hand, there are UK statutes of everyday importance in the criminal law system too, such 
as the Trade Descriptions Act 1968 and the Misuse of Drugs Act 1971.  One wonders a 
little, too, at the possibility of insularity in the criminal law system and why this is 
acceptable in an area of vital concern to the liberty of the individual, but not in the area 
of his or her civil rights and obligations (using that phrase in the broadest possible sense).  
 
11. An important question raised by Lord Woolf in his “cheery chappie” speech on 3 
March is, who pays for and runs the Supreme Court if and when it comes into existence?  
The Bill sees the Supreme Court as operating under the wing of DCAff, a department 
which otherwise has no responsibilities for the Scottish legal system.  In principle it 
would appear correct that Scotland should be making managerial and financial 
contributions to the court if it is brought into existence, the latter being possibly 
proportionate to the number of judges and the number of cases we have there.  How are 
supreme courts paid for and kept independent in other countries?  It would be useful to 
know. 
 
12. I have no magic solution to the problem of separation of powers in the House of 
Lords.  I can see the symbolic importance of a final court of appeal at UK level; but it 
must be formed and operate in a manner that is genuinely UK, taking full and proper 
account of the three independent legal systems over which it sits.  There might be value 
in pursuing the idea of a Constitutional Court (dealing e.g. with questions about 
devolution, human rights and EC law), separate from the appellate structures on civil and 
criminal matters in each of the three jurisdictions.  I recently saw systems somewhat like 
this in Germany and South Africa; but in both these countries there is also a written 
constitution and a federal or quasi-federal structure.  The new court might be confined to 
“single market” law such as companies, intellectual property, tax and welfare (i.e. mostly 
those areas reserved under the Scotland Act).  But the distinction between “single 
market” and other law could be hard to draw, and it would be odd to have 
omnicompetent lower courts alongside a restricted final appellate one.  The Scottish 
criminal legal system works fairly well without an appeal to London; would any more 
serious problems arise if there was no civil appeal either?  The ability of the Court of 
Session, like that of the High Court of Justiciary, to convene a larger than usual panel of 
judges to reconsider difficult issues, should be kept in mind here by those worried about 
the possible stultification of the law. 
 
13. My overall conclusion is that the possible delay created by the vote in the 
legislative House of Lords after the Second Reading debate on the Constitutional Reform 
Bill provides a slightly fortuitous, but fortunate, opportunity for the much deeper 
reflection which the creation of a Supreme Court clearly needs.  There is no obvious 
reason why this aspect of the Bill should be hurried forward, and every reason for the 
Scottish Executive, under the eye of the Scottish Parliament, now to take up a more 
active and consultative role than hitherto in ascertaining what would be best for our legal 
system and the people who use it.   
 

12 March 2004. 
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APPENDIX 
 

1. HOUSE OF LORDS SCOTTISH BUSINESS 1961-2002 *
 

Year Initiated Disposed of Affirmed Reversed Withdrawn Pending 
2002 7 13 1 3 9 6 
2001 2 3 - 3 - 12 
2000 14 8 4 1 3 14 
1999 4 5 4 - 1 6 
1998 5 7 2 5 - 8 
1997 6 15 8 3 4 10 
1996 15 7 4 2 1 19 
1995 14 10 5 2 3 11 
1994 8 7 5 1 1 7 
1993 2 8 2 3 3 6 
1992 15 11 6 1 4 12 
1991 8 4 2 - 2 8 
1990 6 3 1 1 1 4 
1989 10 10 5 5 - 13 
1988 14 4 2 - 2 10 
1987 6 12 7 2 3 3 
1986 10 8 4 1 3 9 
1985 10 7 1 3 3 7 
1984 4 6 - 3 3 3 
1983 15 11 8 1 2 5 
1982 5 10 5 2 3 1 
1981 12 10 6 1 3 6 
1980 7 4 - - 4 6 
1979 5 3 1 1 1 3 
1978 5 3 2 1 - 3 
1977 5 2 - 1 1 3 
1976 1 3 1 - 2 - 
1975 4 4 3 1 - 2 
1974 6 6 - 2 4 2 
   by judgment   
1973 - 3 2 1 2 
1972 3 8 8 - - 
1971 9 12 8 4 5 
1970 13 6 5 1 9 
1969 7 13 7 3 3 2 
1968 9 4 1 1 2 8 
   by judgment   
1967 5 13 11 2 3 
1966 12 6 4 2 11 
Totals 283 269 97 53 81 239 
%ages   44   24 32  
Annual 
averages 

7.77      7.01 3.01 1.70 2.6 6.75

Average for five years ended 1965 (i.e. 1961-1965) 
1961-65 11     10 8 2 7
 

                                                 
* Source: Scottish Civil Judicial Statistics 1966-2002. 
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Note: between 1966 and 1967, and again between 1970 and 1973, it is not recorded whether 
appeals disposed of by judgement were affirmed or reversed.  The %ages and annual average 
figures therefore exclude these years.  A minor mystery is why, when 283 appeals were initiated 
and 269 disposed of between 1966 and 2002, there should have been only 6 pending at the end 
of the period. 
 
For additional context see the relative figures of English/Welsh and Northern Ireland appeals 
disposed of by the House over the period 1997 -2001. 
 
 1997 1998 1999 2000 2001 
Eng & Wal 57 48 68 76 80 
N Ireland 3 4 3 1 1 
 
(Source: Annual Judicial Statistics, Lord Chancellor’s Department)  
  
 

2. APPEALS ENTERED WITH THE PRIVY COUNCIL 2000-2002*  
 

 
 

2000 2001 2002 

Commonwealth 
appeals 

58 68 58 

Appeals under 
Medical Act 1983 

17 30 39 

Appeals under 
Dentist Act 1984 

1 1 1 

Appeals under 
Veterinary Surgeons 
Act 1966 

1 1 2 

Appeals under the 
Scotland Act 1998 

13 (1)± 2 (5)± 3 (2)± 

  
± The main figure shows the number of appeals entered in the year in question.  Not all appeals 
are disposed of in the same year.  Figure in brackets indicate the number of appeals allowed in that 
year. 

 
* Source: Privy Council website (http://www.privy-council.org.uk/output/Page34.asp). 
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