
 

 

J2/S2/04/3/A 

 
 

JUSTICE 2 COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2004 (Session 2) 
 

Tuesday 20 January 2004 
 
The Committee will meet at 2.00 pm in the Chamber. 
 
1. Items in private: The Committee will consider whether to take item 4 in private 

and whether to take any discussion of the draft Stage 1 report on the Antisocial 
Behaviour (Scotland) etc Bill in private at any future meeting. 

 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

The Title Conditions (Scotland) Act 2003 (Conservation Bodies) Amendment 
Order 2003 (SSI 2003/621). 

 
3. Petitions: The Committee will consider the following petitions— 
 

PE347  Petition by Mr Kenneth Mitchell calling for the Scottish Parliament to 
investigate the practice of shoeing Clydesdale Horses to introduce legislation 
to make such a style of shoeing illegal unless sanctioned, for medical 
reasons, by a Veterinary Surgeon. 
 
PE565 Petition by Miss Jacqueline Shields calling for the Scottish Parliament 
to take the necessary steps to provide a protective mechanism to ensure that 
the welfare concerns of minors is paramount in Scottish law. 
 
PE578 Petition by Mr Donald MacKinnon calling for the Scottish Parliament to 
take the necessary steps to extend the right of absolute privilege available to 
those who complain about the conduct of a range of public bodies, to young 
and vulnerable people who report abuse to an appropriate authority. 
 
PE659 Petition by Mr Graham Sturton calling for the Scottish Parliament to 
carry out a review of the sentencing policy on violent crime in Scotland. 

 



 

 

4. Antisocial Behaviour etc (Scotland) Bill: The Committee will consider a draft 
Stage 1 report. 

 
 
 

Gillian Baxendine / Lynn Tullis 
Clerks to the Committee  

Tel 0131 348 5054 



 

 

The following papers are enclosed for this meeting: 
 
Item 2 – Subordinate legislation 
 
Note by the Clerk (SSI 621 attached) J2/S2/04/4/1 
 
Item 3 - Petitions 
 
Note by the Clerk on PE347 and accompanying documents J2/S2/04/3/2 
Note by the Clerk on PE565 and accompanying documents J2/S2/04/3/3 
Note by the Clerk on PE578 and accompanying documents J2/S2/04/3/4 
Note by the Clerk on PE659 and accompanying documents J2/S2/04/3/5 
 
Item 4 – Antisocial Behaviour etc (Scotland) Bill 
 
Summary of evidence (PRIVATE PAPER) J2/S2/04/4/6 
 
 
The following papers are enclosed for information: 
 
Forthcoming Meetings: 
 
Tuesday 27 January - Justice 2 Committee meeting (PM) 
Tuesday 3 February - Justice 2 Committee meeting (PM) 
Tuesday 10 February – Justice 2 Committee meeting (PM) 
Tuesday 24 February – Justice 2 Committee meeting (PM) 

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030621.htm


 

 

J2/S2/04/3/1 
JUSTICE 2 COMMITTEE 

 
3rd Meeting 2004 (Session 2) 

 
Tuesday 20 January 2004 

 
The Title Conditions (Scotland) Act 2003 (Conservation Bodies) Amendment 

Order 2003 (SSI 2003/621) 
Note by the Clerk  

 
The Instrument 
 
This Order corrects the name of the National Trust for Scotland, which was 
incorrectly stated in the Title Conditions (Scotland) Act 2003 (Conservation Bodies) 
Order 2003, which the Committee considered on 28 October 2003. 
 
Procedure 
 
The Justice 2 Committee has been designated lead Committee and is required to 
report to Parliament by 9 February 2004. 
 
The Subordinate Legislation Committee considered this instrument on 13 January 
2004 and had no comment to make.  The instrument was laid on 5 January and 
comes into force on 30 January 2004.   
 
Under Rule 10.4, the instrument is subject to negative resolution procedure - which 
means that the Order remains in force unless the Parliament passes a resolution, not 
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP 
may lodge a motion seeking to annul such an instrument and, if such a motion is 
lodged, there must be a debate on the instrument at a meeting of the Committee.  
 
15 January 2004     Clerk to the Committee 
 
 





 

Annex B



 

 



J2/S2/04/3/2 
JUSTICE 2 COMMITTEE 

 
3rd Meeting 2004 (Session 2) 

 
Tuesday 20 January 2004 

 
Petition PE347 by Mr Kenneth Mitchell 

Note by the Clerk 
 
Background 
 

1. Petition 347 (attached, annex A) calls for the Scottish Parliament to investigate 
the practice of shoeing Clydesdale Horses and to introduce legislation to make 
such style of shoeing illegal unless sanctioned, for medical reasons, by a 
veterinary surgeon.   

 
2. Show shoeing (or couping) is a method of shoeing horses that supports only 

the front of the hoof and causes the back of the hoof to drop.  It is used 
primarily at horse shows and exhibitions to create an exaggerated version of 
the Clydesdale’s natural stance which is regarded as a desirable feature in the 
show ring.  The late petitioner alleged that couping can cause both short- and 
long-term medical problems and may shorten the life of the horse.   

 
3. Committee members are reminded to note that the petitioner, Mr Kenneth 

Mitchell, a registered farrier, has died since submitting this petition.  Mr James 
W Sharp is now the primary contact for the petition. 

 
4. The petition was referred to the former Justice 1 Committee because its 

subject matter is dealt with by the Scottish Executive's Justice Department 
under its responsibilities for criminal sanctions in relation to the protection of 
domestic and captive wild animals, which is covered mainly by the Protection 
of Animals (Scotland) Act 1912.  It was referred by the Public Petitions 
Committee1 to the new Justice 2 Committee for further consideration in the 
second session of Parliament.  

 
5. The consideration of the petition by the former Justice 1 Committee is set out 

in detail in note J1/03/3/14.  At its 3rd Meeting, 2003 (Session 1), the former 
Justice 1 Committee, having agreed that the practice of couping is 
inappropriate and cosmetic, agreed to ask the Scottish Executive that 
practices associated with the breeding and showing of animals that may lead 
to cruelty to animals be included when it next considers legislation on animal 
welfare.  

 
6. In response to the former Justice 1 Committee, the former Minister for Justice 

wrote to the former Justice 1 Committee's Convener on 1 March 2003 and 
referred to a review of animal welfare legislation being undertaken by the 
Department of the Environment, Fisheries and Rural Affairs in which the 
Executive has been involved.  The Executive also stated that there is 
awareness of the welfare issues arising from breeding and showing animals 

                                                           
1 Public Petitions Committee, 2nd Meeting 2003 (Session 2), 25 June 2003. 



and agreed that it is appropriate to consider the practice of couping in the 
context of animal welfare legislation. 

 
7. Following the Scottish Parliament elections in May 2003, the Scottish 

Executive indicated that it planned to introduce a bill on the protection of 
animals2. 

 
8. Dr Sylvia Jackson MSP has been involved in this petition since it was lodged, 

both as a constituency member and as a member of the cross-party group on 
animal welfare.  Correspondence from Dr Jackson, received on 6 October 
2003, welcomed the former Justice 1 Committee’s support for the aims of the 
petition and indicated that she was considering lodging a member’s bill 
proposal on this issue, depending on whether it is covered by the forthcoming 
Scottish Executive bill on the protection of animals. 

 
Justice 2 Committee Consideration 

 
9. The Justice 2 Committee considered the petition on 28 October 2003 when it 

agreed to forward all recent correspondence regarding the petition to the late 
petitioner’s representative. The Committee also agreed to write to the Scottish 
Executive in order to establish the timetable for its proposed legislation on the 
protection of animals and whether such legislation would include provisions on 
the couping of Clydesdale horses. 

 
10. A written response has now been received from Ross Finnie MSP, the 

Minister for Environment and Rural Development (attached, annex B) 
indicating that the Executive believes that existing legislation (the Protection of 
Animals (Scotland) Act 1912) provides adequate protection for horses which 
have been incorrectly shod.  The Minister also indicates that the Executive 
does not intend to introduce an Animal Health and Welfare Bill until the next 
session of Parliament with a consultation paper issued in the late spring of 
next year. 

 
Procedure 
 

11. According to the Standing Orders, where the Public Petitions Committee has 
referred a petition to another committee, that committee may take such action 
as it considers appropriate.3 

 
Proposed action 
 

12. The Committee may wish to invite the petitioner to take part in the Executive 
consultation exercise when it is launched next year. 

 
13. The Committee is also invited to draw the petitioner’s attention to the existing 

legislation and recommend that any breaches of this legislation be reported to 
the relevant authority. 

 
 
 
                                                           
2 Scottish Executive, A Partnership for a Better Scotland, page 18. 
3 The Scottish Parliament, Standing Orders, Rule 15.6.2(a) 



Enclosures 
� Annex A - Petition 347 
� Annex B – Letter from Ross Finnie MSP, the Minister for Environment and Rural 

Development 
 
Former Justice 1 Committee papers for reference 
� J1/03/3/14  
� J1/02/28/9  
� J1/02/36/5 
 
Justice 2 Committee papers for reference 
� J2/S2/03/12/3 
 
Clerk to the Committee       January 2004 



 
Direct Dial: 0131 476 8123 26 Drumsheugh Gardens 
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR 
Direct E-mail: moiragoll@lawscot.org.uk 16 January 2004 
 
LS146/mpc/mmg 
LS657 
 
Richard Hough, Esq., 
Assistant Clerk, Justice 2 Committee, 
The Scottish Parliament, 
EDINBURGH   EH99 1SP 
By e-mail:  richard.hough@scottish.parliament.uk 
 
Dear Richard, 
 
SCOTTISH LAW (PROTECTION OF MINORS) PE565 
 
Thank you for your letter of 7th January 2004 with regard to the above and please accept my 
apologies for not writing to you sooner.  The Family Law Sub-Committee considered your earlier 
correspondence at its meeting on 3rd December 2003 and had the following comments to offer:- 
 
a) The Sub-Committee are aware that under the Children (Scotland) Act 1995 children have the 

right to be heard in relation to many issues of importance. 
 
b) Many children currently exercise their rights with the benefit of legal advice - children can be 

eligible for legal advice and assistance and for legal aid to assist them in this area. 
 

c) There are many sources of information and advice for children - e.g. Childline, the Scottish 
Child Law Centre and many children’s charities.   The Law Society of Scotland’s website also 
has a Children and Young Persons section in addition to which there are many solicitors who 
provide advice to clients who are children. 

 
d) The Law Society of Scotland has recently finalised Child Representation Principles which are 

currently being consulted upon. 
 
The Society is constantly seeking ways to improve information available to children and young 
people. 
 
I trust the foregoing is of assistance.  If you require any further information please do not hesitate to 
contact me. 
 
Yours sincerely, 

Michael P. Clancy 
Director 

Annex C 
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 Chief Executive’s Office 
 Scottish Legal Aid Board 

 
 

  
  
  
  
             220 5145 

  
 
                     244 

Richard Hough 
Assistant Clerk   

Justice 2 Committee  
The Scottish Parliament  LM/CAW/EJF/CEX868 

Room 3.10 Committee Chambers    
George IV Bridge 
EDINBURGH 5 December 2003  
EH99 1SP   
   
 
 
 
 
Dear Mr Hough 
 
SCOTTISH LAW (PROTECTION OF MINORS) PE565 
 
Thank you for your letter of 3 November 2003 concerning representations made to the 
Parliament in relation to the involvement of children in court proceedings. I understand that you 
have discussed the Committee’s concerns with Catriona Whyte  and confirmed that general 
information on our approach to all children’s applications was what the Committee wanted. 
 
One of the first sources of help available to an individual is advice and assistance.  As its name 
suggests, this is a form of help available to an individual when they initially approach a solicitor.  
Advice and assistance can be used to resolve legal difficulties an individual has without the need 
to go to court.  It is also available to give general guidance on particular problems that 
individuals may have in relation to matters of Scots Law.  Advice and assistance is available to 
assist with problems of Scots Law to all individuals who are financially eligible. 
 
Advice and assistance is not granted by the Board but by the solicitor acting.  It is the solicitor 
who determines whether or not an individual is financially eligible and whether the problem is a 
matter of Scots Law.  Solicitors have an initial limited amount of funding available to them to 
investigate matters on a client’s behalf.  Depending on the subject matter, this limit is either £80 
or £150.  It is, however, open to solicitors to ask us for extra funding by applying for an increase 
in authorised expenditure.  We will grant such increases where we are satisfied that it is 
reasonable for additional expenditure to be incurred in relation to a case.   
 
Advice and assistance funding is available to both adults and children provided that a solicitor is 
satisfied that the individual seeking the advice is both capable of giving instructions and taking 
advice from the solicitor.  It is the solicitor who needs to consider whether or not they have the 
necessary capacity to instruct a solicitor. 
 

Annex D 
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We do not appear to have received an application for civil legal aid from Ms Shields acting on 
her own behalf although we did receive an application for civil legal aid from the curator acting 
on her behalf. 
 
 
It is also open to children to apply for legal aid.  There is no bar on children involved in court 
proceedings seeking civil legal aid for representation.  Any decision about whether it is 
appropriate for a child to apply for civil legal aid is a matter for the solicitor acting for the child 
to consider.  As with advice and assistance the solicitor needs to be satisfied that the child is both 
capable of giving instructions to a solicitor and of taking advice from the solicitor.  
 
Any application for civil legal aid submitted by a child needs to meet the same tests as all other 
civil legal aid applications.  These tests are that an individual is financially eligible to receive 
civil legal aid, that they have a probable cause or, simply put, a plausible case to put to the court 
and that it is reasonable in all the circumstances to make legal aid available.  If these tests are 
met then a grant of civil legal aid will be made.  It is unusual for the financial eligibility 
assessment to cause difficulties in a child’s application. 
  
In assessing whether or not the tests of probable cause and reasonableness are met we will take 
into account the views that the child wishes to express to the court, the likely impact of any 
orders made by the court on the child and whether there are other parties involved in the 
proceedings who can represent the child’s wishes.  This list is illustrative only as there may be a 
wide range of issues to consider.  The solicitor acting for the child will be best placed to draw 
these issues to our attention. 
 
In cases involving children it is not unusual for one or more of the other parties involved in the 
proceedings to be legally aided.  In deciding whether or not it is reasonable to make additional 
public funding available to another potential party, we consider the arguments to be put forward 
by those already involved in the proceedings.  If the child’s wishes appear to coincide exactly 
with those of another party who is already involved then we will not always consider it 
reasonable to make additional funding available for the child to enter the proceedings.  If, 
however, the child’s views do not coincide with those of another party then it may be reasonable 
to grant civil legal aid.  Where the child has different views from those expressed by a reporter or 
a curator then the fact that a curator or reporter is already involved in the proceedings does not 
prohibit a grant of civil legal aid from being made.  We could not, however, automatically make 
independent representation available to a child because of the requirements of our legislation 
which oblige us to be satisfied that our statutory tests are met in relation to each civil legal aid 
application. 
 
From time to time other situations arise where children wish to make civil legal aid applications.  
A number of applications have been received from children who wish to challenge decisions 
taken by local authorities in relation to their schooling in terms of the Education (Scotland) Act 
1980.  Disputes may arise where a child wishes to go to a particular local authority school and 
this application is rejected.  Where the local authority rejects a placing request an appeal can be 
made to the local sheriff court.  The 1980 Act requires that such appeals are made by the parents 
of the child rather than the child itself.  Given this, we do not accept legal aid applications from 
children to appeal against such decisions as the application can only be made by the parents. 
There are a number of other provisions in the 1980 Act that can only be challenged by the 
parents and so any applications submitted by a child have to be rejected. 
 
Legal aid can also be made available by the court for certain proceedings involving children.  
The Legal Aid (Scotland) Act 1986 details cases where legal aid may be made available for a 
hearing before the sheriff or on an appeal to the Sheriff Principal or the Court of Session. This is 
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referred to as children’s legal aid and is quite different to civil and criminal legal aid. These 
cases involve a variety of matters including issues: 
 
� arising from a children’s hearing; 

 

� in respect of any matter arising under Chapter 2 or 3 of Part II of the Children’s (Scotland) 
Act 1995; 

� in relation to a child protection order or a child assessment order. 
 
Applications for legal aid in respect of proceedings before the sheriff are made to the court.  It 
will consider whether it is in the interests of the child that legal aid be made available and also 
whether the costs of the case can be met without undue hardship to the child or any other 
relevant person.  Legal aid can be sought by any interested party in the proceedings including the 
parents of a child, a curator or the child itself.  Again, if the child was seeking to make his/her 
own legal aid application the solicitor acting would need to be satisfied that the child was 
capable of giving instructions and taking advice.  
 
 Legal aid applications can also be made for any appeal arising from these proceedings whether 
it is taken before the Sheriff Principal or the Court of Session.  These legal aid applications are 
made to the Board. We determine whether or not there are substantial grounds for making or 
responding to an appeal and, in cases whether legal aid has not previously been made available, 
whether the financial costs of the appeal cannot be met without undue hardship.   
 
Our approach to legal aid applications involving children both in relation to applying for legal 
aid and assessing the merits of the application have been well known to the legal profession for 
several years.  It would therefore be surprising if solicitors were unaware that they could make 
applications for civil legal aid on behalf of a child provided that the subject matter at issue was 
one where the child could competently be involved in the court case.  Likewise, the approach 
taken by the courts to making legal aid available for certain proceedings involving children have 
been long established and it seems unlikely to cause the profession any difficulty.   
 
We have publicised guidance on various matters about legal aid applications to the profession in 
a variety of formats.  The Board’s Legal Aid Handbook is one source of information available to 
the profession.  The Board also publishes a journal known as the “Recorder” that details our 
policy and procedures on a variety of issues.  Our website contains relevant guidance and, at the 
end of October this year, we published guidance for use by Board staff and the profession on our 
approach to civil legal aid applications.  In February this year we published guidance to staff and 
the profession about our handling of advice and assistance applications. We will be publishing a 
leaflet both in paper format and on our website about children’s legal aid next year. 
 
There may however be more general issues regarding childrens knowledge of the legal process 
as a whole or their general entitlement to enter proceedings that need to be considered.  This 
would seem to be a matter that has implications beyond simply submitting legal aid applications.  
As such, this may be an area that could be explored by a number of different agencies 
representing childrens interests including the Scottish Child Law Centre, the Scottish Alliance 
for Childrens Rights and the Scottish Parliament Cross Party Group on Children and Young 
People as referred to in your letter.  We would be happy to engage in fuller discussion with any 
of these groups in this matter. 
 
 
Yours sincerely 
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Lindsay Montgomery 
Chief Executive 



 

 

J2/S2/04/3/3 
JUSTICE 2 COMMITTEE 

 
3rd Meeting 2004 (Session 2) 

 
Tuesday 20 January 2004 

 
Petition PE565 by Ms J Shields 

Note by the Clerk  
 

Background 
 

1. Petition PE565 (attached, annex A) by Ms J Shields calls for the Scottish 
Parliament to take the necessary steps to provide a protective mechanism to 
ensure that the welfare concerns of minors is paramount in Scottish law.  The 
petition is prompted by the petitioner’s own experiences of separation from 
her father, elder brother and sister.   

 
2. Members will be aware that it is not the Committee’s role to examine the 

specific details of the petitioner’s own case but rather the broader issues 
raised by the petition. 

 
3. More detailed background information on this petition can be found in paper 

J2/S2/03/12/4.   
 
4. At its meeting on 28 October 2003, the Committee agreed to seek further 

information from the Scottish Executive on the procedures which support 
children involved in civil law and other court proceedings. The Committee also 
agreed to approach the Law Society of Scotland for its views on the level and 
appropriateness of advice given to children and young people and the 
potential for improvement in accessibility to independent legal advice and to 
approach the Scottish Legal Aid Board to clarify the position with respect to 
the availability of legal aid for children and young people in private family law 
cases. 

 
5. Response have now been received from the Scottish Executive (attached, 

annex B), the Law Society of Scotland (attached, annex C) and the Scottish 
Legal Aid Board (attached, annex D). 

 
Summary of Executive response 
 

6. The Scottish Executive were asked to comment on— 
 

the sufficiency of the procedures which support children involved in 
civil law and other court proceedings 
The letter from the Executive does not appear to directly address this issue. 
 

  
 
 



 

 

 the adequacy of the guidance available to Sheriffs in considering these 
cases 
The letter from the Executive indicates that written guidance and training is 
available to sheriffs and that a specific training course is planned for sheriffs 
on aspects of evidence given by children. 
 
the availability and accessibility of relevant information directed at 
children 
The letter from the Executive refers to Form F9 of the Ordinary Cause Rules 
1993. 
 

Summary of the Law Society of Scotland’s response 
 

7. The Law Society was asked to comment on the level and appropriateness of 
advice given to children and young people and whether it believes that 
improvement is required in the accessibility of independent legal advice for 
minors.  The Family Law Sub-Committee of the Law Society considered the 
issue and its response is at annex C.  The Society indicates that it is 
constantly seeking ways to improve information available to children and 
young people. 

 
Summary of Scottish Legal Aid Board response 
 

8. The Scottish Legal Aid Board (SLAB) was asked to comment on both the 
availability and awareness of legal aid for minors.  The letter from SLAB 
indicates that funding for advice and assistance from a solicitor is available to 
children provided that the solicitor is satisfied that the individual seeking 
advice is both capable of giving instructions and taking advice from the 
solicitor.  SLAB also confirms that it is open for children to apply for civil legal 
aid and that any such application must meet the same tests as all other civil 
legal aid applications.  SLAB highlights a variety of sources of information 
available to the legal profession on legal aid applications for minors but does 
not appear to make specific information available to children and young 
people.   

   
Procedure 
 

9. The Standing Orders make clear that, where the Public Petitions Committee 
refers a petition to another committee, it is for that committee then to take 
“such action as they consider appropriate” (Rule 15.6.2(a)). 

 
Proposed action 
 

10. The committee is invited to consider whether it is satisfied with: the 
procedures to support children who are involved in civil law and other court 
proceedings; the guidance available to sheriffs in considering such cases; and 
the availability and accessibility of information directed at children. 

 
11. If so, the Committee is invited to forward to the petitioner copies of the 

correspondence from the Executive, Law Society and Legal Aid Board, 



 

 

highlighting the resources that are available to young people and reaffirming 
the Committee’s position that it is unable to look at the specific details of the 
petitioners case. 

 
Clerk to the Committee                                  January 2004 
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Dear Sir 
 
PETITION:  SCOTTISH LAW (PROTECTION OF MINORS) PE565 
 
The letter of 4 November from the Convenor of the Committee to the Minister for Justice in 
connection with the above has been passed to me for reply. 
 
As explained by Peter Beaton in his letter of 14 February, the Executive is not in a position 
to comment on the specifics as relate to the particular litigation concerned.   
 
Mr Beaton in his letter set out detailed comments on the general issues touched on in 
Petition PE565 relating to legal representation of children;  legal aid;  the obligation to take 
the views of the children into account;  the duty, taking account of the age and maturity of 
the child, to enable that child to indicate whether he or she wishes to express views and 
how this is to be done;  the question of review of parental responsibility when a child 
reaches 12;  and the general issue of protection of the welfare of the child. 
 
As the Committee will be aware, the obligations, rooted in the UN Convention on the Rights 
of the Child, are that the welfare of the child is paramount.  I would refer in that context to 
section 11(7)(a) of the Children Act 1995.  Mr Beaton in his letter set out the duties to take 
account of the views of a child where any major decision involving parental responsibilities 
and rights are at stake.  There is also a duty to take into account the views of any other 
person who has parental rights or responsibilities.  Section 11 of the 1995 Act places a duty 
on the court, taking account of the age and maturity of the child, to enable a child to indicate 
whether he or she wishes to express views, if the child wishes an opportunity to do so and 
obliges the court to have regard to any views expressed.   
 
The view of the Executive remains that difficult decisions have sometimes to be made in 
balancing the views of a child with taking decisions as to what would be in the child’s best 
interests.   
 
 
 

Annex B 
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As far as guidance given to sheriffs in considering cases involving children is concerned, 
written guidance is available to all sheriffs.  Training is available for new sheriffs and as part 
of a refresher course for experienced sheriffs.  A specific training course is planned for 
sheriffs on aspects of evidence given by children. 
 
The position regarding availability and accessibility of relevant information directed at 
children allowing them to be fully informed as to the rights referred to above and in 
Mr Beaton’s letter is as follows.  When intimation is made to a child the form required to be 
used by court rules explains what the sheriff has been asked to decide, how the child can 
make his/her views known to the sheriff;  and who can be contacted if the child does not 
understand the form or if he/she wants help to complete it.  The Form is Form F9 of the 
Ordinary Cause Rules 1993 which is annexed to this letter. 
 
Separately of course there is at present before the Parliament the Vulnerable Witnesses 
(Scotland) Bill which, amongst other provisions, provides for additional protections for 
children when giving evidence in criminal or civil cases. 
 
     Yours faithfully 
 
 
 
 
 
 
 
     PAUL CACKETTE 
 



FORM F9 

Rule 33.7(1)(h) 

Form of intimation in an action which includes a crave for a section 11 order 

PART A Court ref. No. 

This part must be completed by the Pursuer’s solicitor in language a child is capable of 
understanding. 

To (1) 

The Sheriff (the person who has to decide about your future) has been asked by (2) to decide:--- 

(a) (3) and (4) 

(b) (5) 

(c) (6) 

If you want to tell the Sheriff what you think about the things your (2) has asked the Sheriff to 
decide about your future you should complete Part B of this form and send it to the Sheriff Clerk 
at (7) by (8) . An envelope which does not need a postage stamp is enclosed for you to use to 
return the form. 

IF YOU DO NOT UNDERSTAND THIS FORM OR IF YOU WANT HELP TO 
COMPLETE IT you may get help from a SOLICITOR or contact the SCOTTISH CHILD 
LAW CENTRE ON the FREE ADVICE TELEPHONE LINE ON 0800 317 500. 

If you return the form it will be given to the Sheriff. The Sheriff may wish to speak with you and 
may ask you to come and see him or her. 

NOTES FOR COMPLETION 

(1) 

Insert name and address of child. 

(2) 

Insert relationship to the child of party making the application to court. 

(3) 

Insert appropriate wording for residence order sought. 

(4) 

Insert address. 

(5) 



Insert appropriate wording for contact order sought. 

(6) 

Insert appropriate wording for any other order sought. 

(7) 

Insert address of sheriff clerk. 

(8) 

Insert the date occurring 21 days after the date on which intimation is given. N.B. Rule 5.3(2) 
relating to intimation and service. 

(9) 

Insert court reference number. 

(10) 

Insert name and address of parties to the action. 

PART B 

IF YOU WISH THE SHERIFF TO KNOW YOUR VIEWS ABOUT YOUR FUTURE YOU 
SHOULD COMPLETE THIS PART OF THE FORM 

To the Sheriff Clerk, (7) 

Court Ref. No. (9) 

(10)  

QUESTION (1): DO YOU WISH THE SHERIFF TO KNOW WHAT YOUR VIEWS ARE 
ABOUT YOUR FUTURE? 

(PLEASE TICK BOX) 

Yes 

No 

If you have ticked YES please also answer Question (2) or (3) 

QUESTION (2): WOULD YOU LIKE A FRIEND, RELATIVE OR OTHER PERSON TO 
TELL THE SHERIFF YOUR VIEWS ABOUT YOUR FUTURE? 

(PLEASE TICK BOX) 

Yes 

No 



If you have ticked YES please write the name and address of the person you wish to tell the 
Sheriff your views in Box (A) below. You should also tell that person what your views are about 
your future. 

BOX A: 

(NAME)  

(ADDRESS)  

Is this person:--- 

A friend?  

A relative?  

A teacher?  

Other?  

OR 

QUESTION (3): WOULD YOU LIKE TO WRITE TO THE SHERIFF AND TELL HIM 
WHAT YOUR VIEWS ARE ABOUT YOUR FUTURE? 

(PLEASE TICK BOX) 

Yes 

No 

If you decide that you wish to write to the Sheriff you can write what your views are about your 
future in Box (B) below or on a separate piece of paper. If you decide to write your views on a 
separate piece of paper you should send it along with this form to the Sheriff Clerk in the 
envelope provided. 

BOX B: 

WHAT I HAVE TO SAY ABOUT MY FUTURE:--- 

NAME:  

ADDRESS:  

DATE:  

NOTE 

1Substituted by S.I. 1996 No. 2167 (effective November 1, 1996). 
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Petition PE578 by Mr Donald MacKinnon 

Note by the Clerk 
 

Background 
 

1. Petition PE578 was lodged in November 2002 by Mr Donald 
MacKinnon.  It calls for the Scottish Parliament to take the necessary 
steps to extend the right of absolute privilege to young and vulnerable 
people who report abuse to an appropriate authority. 

 
2. The Petitioner wants the Scottish Parliament to consider providing 

statutory immunity from civil action to children and other vulnerable 
people who report abuse.  Although the petitioner has personal 
experience of this situation, the purpose of his petition is to address the 
more general issues raised. 

 
Executive position 
 

3. The Executive position is set out in a letter from the Scottish Executive 
Education Department dated 19 March 2003 

 
 “In effect an allegation by a child of abuse is protected by qualified 
 privilege unless the person is proved to be acting out of malice.  A false 
 statement made in good faith would be protected whereas knowingly 
 making a false accusation could be considered to be malicious.” 
 

Providing children and other vulnerable people with absolute privilege 
would mean extending their statutory immunity from civil suit, even in 
the case of a complaint being made maliciously.  The Executive 
expressed concern that extending absolute privilege in such a way 
would risk being non-compliant with ECHR.1 
 

4. The Executive has also provided two written answers in relation to the 
petition. 

 
Committee consideration 

5. At its meeting on 30 September 2003, the Committee agreed to take 
further advice on whether extending the right of absolute privilege to 
children and other vulnerable people would risk being non-compliant 

                                                 
1 Letter from Scottish Executive Education Department, 19 March 2003 



with ECHR.  The Committee is still awaiting opinions on the ECHR 
issue. 

6. The Committee also agreed to seek information from the Executive on 
the number of defamation actions which had been raised against 
young and vulnerable persons who had reported abuse.  A response 
has been received from the Deputy Minister for Justice (attached, 
annex B) indicating that an Appeal to the Inner House of the Court of 
Session has been lodged and is due to be heard on 27-29 January 
2004.  Consequently the Executive considers it to be inappropriate to 
comment on the matter at this stage. 

7. A substantial response has also been received from the petitioner as 
well as two subsequent emails (attached, annex C).  

 
Options 
 

8. Members are invited to defer consideration of this petition until after the 
appeal, to which the Deputy Minister for Justice refers, has been heard. 

 
 
Clerk to the Committee                                        January 2004 
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Petition PE659 by Mr Graham Sturton 

Note by the Clerk  
 

Background 
 

1. Petition PE659 (attached) by Mr Graham Sturton calls for the Scottish 
Parliament to carry out a review of sentencing policy on violent crime in 
Scotland. 

 
2. Mr Sturton’s concerns regarding sentencing policy are promoted by his own 

experiences: the sentence given to the individual who was convicted of 
murdering his daughter was reduced on appeal.  The petitioner is aware that 
the Parliament is unable to intervene in an individual case and has made it 
clear that he is not asking the committee to do so. However, the petitioner 
requested that the petition be forwarded to the justice committee as a 
demonstration of the strength of feeling on the general issue. Members will 
wish to note that 1,800 people signed the petition. 

 
3. The Public Petitions Committee considered the petition on 29 October when it 

agreed to forward the petition to the Justice 1 Committee. 
 
Consideration of Petition PE375 
 

4. Members will recall Petition PE375 by Mrs Elaine Crawford which called for 
the Scottish Parliament to carry out a review of the criminal injuries 
compensation procedure and policy and a review of sentencing policy on 
violent crime.  At its meeting on 28 October 2003, the Committee agreed that, 
given the work carried out by the previous Justice 1 Committee on sentencing 
and the establishment of the Sentencing Commission, it would note the 
petitioner’s concerns in relation to sentencing and pass the petition to the 
Sentencing Commission for information.   

 
5. It is because the Justice 2 Committee considered the issue of sentencing 

policy on violent crime in relation to PE375 that PE659 has been referred to it. 
 
Consideration of sentencing policy 

 
6. In June 2001 the Justice 1 Committee of the previous Parliament 

commissioned NFO System Three to conduct a research study into public 
attitudes towards sentencing and the use of imprisonment in Scotland.  The 
findings of this research were published on 11 March 2002.1  In September 

                                            
1 http://www.scottish.parliament.uk/S1/official_report/cttee/just1-02/j1r02-pats-01.htm 



 

 

2001 the Committee agreed to consider the issue of sentencing policy once 
its research on attitudes to sentencing was complete.  The Committee’s report 
on the inquiry into Alternatives to Custody was subsequently published in 
March 2003.2 

 
Sentencing Commission for Scotland 

 
7. On 1 September 2003 Lord MacLean was appointed to the Chair of the new 

Sentencing Commission.  The Commission is intended to “tackle head-on the 
public's ongoing concerns about sentencing - and form a central plank in 
building public trust in the justice system.”  Specifically, the Commission will 
examine : 

 
� The scope to improve consistency of sentencing; 
� The effectiveness of sentences in reducing re-offending;  
� The arrangements for early release from prison, and supervision of short 

term prisoners on their release; 
� The basis on which fines are determined.3 

 
8. On 18 November 2003 the full membership of the Sentencing Commission for 

Scotland was announced by the Justice Minister Cathy Jamieson.  The 
Commission will initially examine the early release of prisoners from Scottish 
jails and their subsequent supervision, and the effectiveness of the use of bail 
and remand in ensuring public safety.  The Commission will go on to examine 
the key areas of consistency of sentencing, the effectiveness of sentencing in 
reducing re-offending, and the basis on which fines are determined.  The 
Commission met for the first time on Wednesday 26 November 2003 and 
again on Monday 5 January 2004.  The Commission will tackle its remit on a 
staged basis, issuing reports and making recommendations to Ministers as it 
completes each area of its work.  It is expected that the Commission will 
consult widely in the course of its work. 

 
Procedure 
 

9. The Standing Orders make clear that, where the Public Petitions Committee 
refers a petition to another committee, it is for that committee then to take 
“such action as they consider appropriate” (Rule 15.6.2(a)). 

 
Options 
  

10. Given the work carried out by the previous Justice 1 Committee on sentencing 
and the recent establishment of the Sentencing Commission, the Committee 
is invited to note the petitioner’s concerns in relation to sentencing and 
forward the petition to the Sentencing Commission, highlighting the clear 
strength of feeling demonstrated by the 1,800 people who signed the petition. 

 
Clerk to the Committee                                  January 2004 

                                            
2 http://www.scottish.parliament.uk/S1/official_report/cttee/just1-03/j1r03-03-vol01-01.htm 
3 Scottish Executive press release, 1 September 2003 


