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JUSTICE 1 COMMITTEE 
 

AGENDA 
 

7th Meeting, 2007 (Session 2) 
 

Wednesday 31 January 2007 
 
The Committee will meet at 9.45 am in Committee Room 5. 

1. Subordinate Legislation: Johann Lamont MSP (Deputy Minister for Justice) to move 
S2M-5417— 

That the Justice 1 Committee recommends that the draft Rehabilitation of Offenders 
Act 1974 (Exclusions and Exceptions) (Scotland) Amendment Order 2007 be 
approved. 

2. Subordinate Legislation: The Committee will consider a response from the Deputy 
Minister for Finance, Public Service Reform and Parliamentary Business on the 
following negative instrument— 

the Police (Injury Benefit) (Scotland) Regulations (SSI 2006/610). 

3. Scottish Criminal Record Office inquiry (in private): The Committee will consider a 
draft report. 

Callum Thomson 
Clerk to the Committee 

 



 

Papers for the meeting— 
 
Agenda item 1 
 
Correspondence from the Convener to the Deputy Minister for Justice, 
25 January 2007 
 
Correspondence from the Deputy Minister for Justice to the Convener  
 
Note by the Clerk (relates to agenda items 1 and 2) 

J1/S2/07/7/1

J1/S2/07/7/2

J1/S2/07/7/6
 
Agenda item 2 
 
Correspondence from the Convener to the Deputy Minister for Finance, 
Public Service Reform and Parliamentary Business, 25 January 2007 
 
Correspondence from the Deputy Minister for Finance, Public Service 
Reform and Parliamentary Business to the Convener  

J1/S2/07/7/3

J1/S2/07/7/4

 
Agenda item 3 
 
Draft Report (PRIVATE PAPER) J1/S2/07/7/5
 
Documents for information— 
 
The following document is attached for information: 
 

• Letter from Minister for Justice, on delays in adding criminal convictions of UK 
nationals in Europe to the Police National Computer. 

 
Forthcoming meetings— 
 
Tuesday 6 February, Committee Room 5; 
Wednesday 7 February, Committee Room 1; 
Tuesday 13 February, Committee Room 3; 
Tuesday 20 February, Committee Room 5; 
Tuesday 6 March, Committee Room 3 
Tuesday 20 March, Committee Room 3. 
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Justice 1 Committee 
 

Johann Lamont MSP 
Deputy Minister for Justice 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG 

All correspondence c/o: 
Justice 1 Committee Clerks

Room T3.60
The Scottish Parliament

Edinburgh
EH99 1SP

Tel: 0131 348 5228 
Type Talk Direct No. 18001 0131 348 5228 

Fax: 0131 348 5252
justice.committee@scottish.parliament.uk

25 January 2006
 

Dear Johann 
 
Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) 
Amendment Order 2007 
 
Yesterday, the Committee held a useful question and answer session with you and 
your officials on this Order.  As you know, at the end of the session, there were still a 
number of issues on which members of the Committee sought clarification.  As such, 
the Committee deferred consideration of the motion S2M-5417, i.e. that the Justice 1 
Committee recommends to the Parliament that the Order be approved.  
 
The issues on which I would be grateful to receive clarification are as follows— 
 
• Fire and Rescue Service Staff 
 
Can you confirm whether the disclosure of a spent conviction by an existing member 
of staff could, in itself, be a proper ground for dismissing that person or moving 
him/her to a different position in the Service? 
 
Similarly, can you confirm whether the failure to disclose a spent conviction by an 
existing member of staff could, in itself, be a proper ground for dismissing that 
person or moving him/her to a different position in the Service? 
 
Can you provide details of the consultation which took place in relation to this part of 
the Order, including details of who was consulted (for example were the relevant 
trades union consulted?) and details of what responses were received? 
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• EU Procurement Directive 
 
Is it correct to say that, basically, the Order puts right omissions in the Public 
Contracts (Scotland) Regulations (SSI 2006/1) and the Utilities Contracts (Scotland) 
Regulations (SSI 2006/2), namely that these instruments did not make reference to 
spent relevant convictions and that this Order makes it clear that these should be 
included because, currently, only unspent convictions are identified?  If this is not a 
correct summary of what this part of the Order does, please could you provide 
further details? 
 
Can you confirm that the Order does not add to the list of offences (spent or 
unspent) that are referred to in the Public Contracts (Scotland) Regulations (SSI 
2006/1) and the Utilities Contracts (Scotland) Regulations (SSI 2006/2)?  For 
completeness, it would be helpful to have the full list of those offences which would 
disqualify an individual from tendering for contracts under the auspices of these 
Directives?   
 
Finally, there were concerns from some Members about the practicability of this 
element of the Order.  What arrangements are in place for a Scottish contracting 
authority tendering a contract to check whether a Director has disclosed a relevant 
conviction (whether spent or otherwise) from another Member State (assuming that 
the UK is not unique in its use of spent convictions)? 
 
My understanding is that the Committee will now be able to meet in public in its 
regular Wednesday morning slot next week.  As such, I would expect that the 
Committee will meet to consider your response and to consider motion S2M-5417 at 
the start of its meeting on the morning of Wednesday 31 January.  A member of the 
clerking team will be in touch with your private office to finalise arrangements. 
 
It would be very helpful if you were able to respond to the above points by midday on 
Monday 29 January.  This will enable the Committee to consider your comments in 
advance of its meeting on Wednesday 31 January. 
 
Yours sincerely 
 
 
 
 
 
Pauline McNeill MSP 
Convener, Justice 1 Committee 
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Draft Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) 
Amendment Order 2007 (“the draft Order”) 
 
Thank you for your letter of 25 January asking for clarification on the above draft Order and its 
application to Fire and Rescue Service Staff and the EU Procurement Directive.  My response to the 
Committee’s specific questions is set out below. 
 
Fire and Rescue Service Staff 
 
The committee asked; 
 

Can you confirm whether the disclosure of a spent conviction by an existing member of staff 
could, in itself, be a proper ground for dismissing that person or moving him/her to a 
different position in the Service? 
 
Similarly, can you confirm whether the failure to disclose a spent conviction by an existing 
member of staff could, in itself, be a proper ground for dismissing that person or moving 
him/her to a different position in the Service? 
 
Can you provide details of the consultation which took place in relation to this part of the 
Order, including details of who was consulted (for example were the relevant trades union 
consulted?) and details of what responses were received? 

 
Response to Questions 
 
Section 4(3)(b) of the Rehabilitation of Offenders Act 1974 (“the 1974 Act”) provides that a 
conviction which has become spent (or its ancillary circumstances), or failure to disclose a spent 
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conviction (or such circumstances), “shall not be a proper ground for dismissing or excluding a 
person from any office, profession, occupation or employment, or for prejudicing him in any way in 
any occupation or employment”.  The draft Order makes exceptions to that provision.  The existence 
of the exception does not, however, necessarily mean that a dismissal based on the existence of spent 
conviction per se, or the simple failure to disclose such a spent conviction, will be proper. 
 
The response to the first question posed by the Committee is that disclosure of a spent conviction by 
an existing member of staff may be a proper ground for dismissing that person or moving him or her 
to a different position, subject to the comments below.  The response to the second question posed by 
the Committee is that the fact that someone fails to disclose a spent conviction in response to a 
question may be a proper ground for dismissing that person or moving him or her to a different 
position.  This is also, however, subject to the comments below.   
 
The Committee will be aware that in law, there are a number of potentially fair reasons for dismissal, 
if an employer acts reasonably.  Those reasons are not explicitly linked to the 1974 Act.  Section 
4(3)(b) of the 1974 Act describes the effects of a conviction becoming spent.  We do not consider it 
is intended to create inevitable consequences for situations excepted from that provision.   
 
It is difficult to predict the decisions that will be taken by employers, and precisely what the effects 
will be.  The draft Order enables Fire and Rescue Authorities and Joint Fire and Rescue Boards to 
ask for spent conviction information, should they so wish.  It would be for the employer to decide 
how to treat such information.  The response to a question seeking spent conviction information 
might give an employer serious cause for concern.  An employer would have a range of options open 
to them, but they would have to act reasonably in all the circumstances.  Their response should be 
proportionate.  If, for example, an employee failed to disclose spent conviction information in 
response to questions posed by his or her employer, any action by an employer might include 
invoking disciplinary procedures.  We therefore do not think it impossible for disciplinary action to 
result from the disclosure of spent conviction information in accordance with the provisions of the 
draft Order, but disciplinary action is not a necessary consequence of that disclosure;  that would 
depend on the circumstances of each case.  Employment law would, however, provide protection for 
the employees of Fire and Rescue Authorities and Joint Boards.  Aggrieved employees would also 
have recourse to an employment tribunal and/ or the courts in certain situations.   
 
The amendment in the draft Order will bring treatment of the Fire Service into line with that of other 
emergency workers, such as the police and nurses.   
 
The Committee also asked for details of the consultation which took place in relation to this.  The 
consultation was launched in August 2005 and ran until October that year.  Responses were received 
from 18 stakeholders.  The consultation is available at 
http://www.scotland.gov.uk/Publications/2005/08/firerehabexception
 
Generally, respondents supported the proposals to exempt all employees of Fire and Rescue 
Authorities and Boards from the 1974 Act.  There were however some concerns expressed that staff 
in specialist posts giving unsupervised access to young and vulnerable persons were already 
exempted from the 1974 Act through existing legislation.  Details of the responses received, the list 
of the stakeholders and the list of those who responded is attached at Annex A.  Question 3 asked 
specifically about the application to existing staff. 
 
As noted in Annex A, respondents requested guidance from the Scottish Executive to promote 
consistency in dealing with issues such as the disclosure of previously undisclosed convictions.  It is 
expected that a Human Resources outline strategy will be developed, and the Executive is in contact 

http://www.scotland.gov.uk/Publications/2005/08/firerehabexception
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with stakeholders in this regard.  The Executive will keep under review the need for national 
guidance. 
 
EU Procurement Directive 
 
The committee asked; 
 

Is it correct to say that, basically, the Order puts right omissions in the Public Contracts 
(Scotland) Regulations (SSI 2006/1) and the Utilities Contracts (Scotland) Regulations (SSI 
2006/2), namely that these instruments did not make reference to spent relevant convictions 
and that this Order makes it clear that these should be included because, currently, only 
unspent convictions are identified?  If this is not a correct summary of what this part of the 
Order does, please could you provide further details? 
 
Can you confirm that the Order does not add to the list of offences (spent or unspent) that are 
referred to in the Public Contracts (Scotland) Regulations (SSI 2006/1) and the Utilities 
Contracts (Scotland) Regulations (SSI 2006/2)?  For completeness, it would be helpful to 
have the full list of those offences which would disqualify an individual from tendering for 
contracts under the auspices of these Directives?   
 
Finally, there were concerns from some Members about the practicability of this element of 
the Order.  What arrangements are in place for a Scottish contracting authority tendering a 
contract to check whether a Director has disclosed a relevant conviction (whether spent or 
otherwise) from another Member State (assuming that the UK is not unique in its use of spent 
convictions)? 

 
Response to Questions 
 
European Directives 2004/18/EC (public contracts) and 2004/17/EC (utilities) make no distinction 
between spent and unspent convictions, simply stating that any tenderer “who has been the subject of 
a conviction by final judgment of which the [public body] is aware …… shall be excluded from 
participation in a public contract”.  Therefore, in implementing the Public Contracts (Scotland) 
Regulations (SSI 2006/1) and the Utilities Contracts (Scotland) Regulations (SSI 2006/2) no 
distinction was made either. 
 
The treatment of spent conviction information is governed by the 1974 Act.  The policy in relation to 
spent convictions is therefore being realised via a combined approach of powers conferred on 
Scottish Ministers in the 1974 Act, in addition to the powers being used in SSI 2006/1 and 2 to 
implement the Directive.  Rather than correcting an omission or an oversight in SSI 2006/1 and 2, 
the draft Order completes the picture. 
 
The purpose of the draft Order, therefore, is to ensure that when determining the suitability of a 
tenderer to participate in a public tendering exercise, a contracting authority can be made aware of all 
relevant convictions and not just those which are unspent. 
 
The draft Order does not specifically list any offences, but refers to the relevant paragraphs in the 
Public Contracts (Scotland) Regulations 2006 (SSI 2006/1) and the Utilities Contracts (Scotland) 
Regulations 2006 (SSI 2006/2) where the offences are listed.  The full list of offences is attached as 
Annex B. 
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Both the Public Contracts (Scotland) Regulations 2006 (SSI 2006/1) and the Utilities Contract 
(Scotland) Regulations 2006 (SSI 2006/2) state that a contracting authority may require a tenderer to 
provide such information as the contracting authority considers it needs to determine whether the 
tenderer has been convicted of any of the specified offences.  The Regulations further state that the 
contracting authority shall accept the following as conclusive evidence that a tenderer has not been 
convicted of a specified offence:- 
 

1. an extract from the judicial record; 
2. in a relevant State which does not maintain such a judicial record, a document issued by the 

relevant judicial or administrative authority 
3. in a relevant State where this documentary evidence is not issued in relation to one of the 

specified offences, a declaration on oath made by the tenderer before the relevant judicial, 
administrative or competent authority or a relevant notary public or Commissioner for oaths. 

 
 
I hope this is helpful. 
 
 
 

JOHANN LAMONT 
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ANNEX A 
 
ANALYSIS OF RESPONSES TO CONSULTATION DOCUMENT ON THE PROPOSED 
EXCEPTION OF FIRE AND RESCUE AUTHORITY STAFF FROM THE 
REHABILITATION OF OFFENDERS ACT 1974 
 
BACKGROUND 
 
The Rehabilitation of Offenders Act 1974 (“the Act”) aims to make life easier for many people who 
have been convicted of a criminal offence, served their sentence and have since lived on the right 
side of the law.  The Act provides that anyone who has been convicted of a criminal offence and 
sentence to less than two and a half years in prison can be regarded as “rehabilitated” after a 
specified period with no further convictions.  The rehabilitation period, which varies from six months 
to ten years, is set according to sentence.  After the specified period the original conviction is 
considered to be “spent”. 
 
There are some categories of employment involving a particular level of trust to which the Act does 
not apply and for the purposes of which convictions never become spent.  The various different types 
of posts/professions etc which come within these categories are specified in the Rehabilitation of 
Offenders Act 1974 (Exclusion and Exceptions)(Scotland) Order 2003 (“RoA”).  Currently, 
employees of FRAs are not explicitly excepted from the requirements of the RoA although it is 
possible that some such employees may already be excepted because of the particular responsibilities 
of the posts they hold. 
 
The Scottish Executive invited comments on a proposed change to the RoA.  The change would 
mean that people applying for jobs with a Fire and Rescue Authority or joint Fire and Rescue Board 
would be required to disclose all previous convictions to the Authority or Board.  The consultation 
document also invited views on whether exceptions from the Act should apply to existing employees 
of Fire and Rescue Authorities and Boards. 
 
Generally, respondents supported the proposals to exempt all employees of Fire and Rescue 
Authorities and Boards from the Act.  There were however some concerns expressed that staff in 
specialist posts giving unsupervised access to young and vulnerable persons were already exempted 
from the Act through existing legislation. 
 
A list of the stakeholders to whom a copy of the consultation paper was sent is attached at Annex A.  
The consultation period ended on 31 October 2005 and responses were received from 18 
stakeholders.  A list of those who responded is at Annex B. 
 
THE QUESTIONS 
 
The SE invited respondents to answer the following questions: 
 

Q1.  Do you agree that individuals applying to join the Fire and Rescue Service should 
be required to disclose any criminal conviction, including spent convictions? 
 
Q2.  If so, should this apply to all posts, not just operational posts? 
 
Q3.  What arrangements should be put in place for existing staff, both operational and 
non-operational? 
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COMMENTS IN RESPONSE TO QUESTIONS 
 
Q1 – Do you agree that individuals applying to join the Fire and Rescue Service should be 
required to disclose any criminal conviction, including spent convictions? 
 
The majority of respondents expressed support for the proposal that all applicants should be required 
to disclose all their criminal convictions.  It was recognised that fire and rescue services’ increasing 
roles with vulnerable groups and individuals, together with their broadening role in community 
safety, education and training (including training of ‘fire cadets’) brings staff into much more direct 
contact with society beyond the traditional intervention role.  It was also pointed out that frontline 
fire and rescue work brings staff into direct contact with vulnerable and frightened people and this 
will inevitably include children. 
(1), (4), (5), (6), (7),(8),(10),(11),(17),(18) 
 
A few respondents supported the proposal but only for posts which required staff to come into 
contact with children and vulnerable adults. It was suggested that there should be a risk assessment 
of vacant posts to determine if a disclosure check was necessary.  Posts that were not exempt from 
the RoA or were within the scope of the Protection of Children (Scotland) Act 2003 would not 
require a standard or enhanced disclosure of criminal convictions. It was also stressed that authorities 
must be able to justify a request for a disclosure check and the level carried out. (9),(13) 
 
One respondent supported the proposal in principle but flagged up the potential detriment to certain 
groups within the community, where police intelligence and the conviction rate from these groups 
may be disproportionate when compared with society as a whole.  It was recognised however that 
this was an aspect that could be incorporated into any protocol, and monitored for adverse impact. 
(14) 
 
Another respondent raised a similar reservation where individuals may have committed a minor 
offence a number of years ago.  Here also, the concern was that this may inhibit recruitment of staff 
from traditionally excluded sectors within the community. (16) 
 
Three respondents were opposed to the proposal as they considered it a re-enactment of existing 
legislation.  They argued that current legislation was sufficient and already applied to those existing 
staff who may be or wish to be appointed to carry out work defined as providing child care within 
Schedule 2 of the Protection of Children (Scotland) Act 2003.  It was argued that the RoA already 
provided the safeguards for children.  It was also argued that current retention processes and 
procedures in place within the service included basic disclosure check aligned with ongoing 
probationary performance evaluation and monitoring. (12), (15), (16) 
 
Q2 – If so, should this apply to all posts, not just operational posts? 
 
The majority of respondents supported the proposal for all applicants to disclose all their criminal 
convictions for all posts. (1),(4),(5),(6),(7),(8),(11),(17),(18) 
 
There were however some concerns raised.  It was suggested that authorities should not differentiate 
on the basis of operational or non-operational posts but on the nature of the duties involved as all 
posts may equally be classed as a “child care position” by involving regular, unsupervised contact 
with children as part of their normal duties or be in a position to form a relationship, which could 
lead to abuse. (13), (14) 
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One respondent suggested that disclosure should be limited to all operational staff and roles 
involving contact with young children, vulnerable community groups and with financial 
responsibilities.  It was also suggested that the position of administration staff and telephone 
operators would need to be consistent with similar positions in other exempted services. (14) 
 
One respondent questioned why non operational postholders should be required to complete a 
disclosure check.  It was argued that Section 11(3)(b) of the RoA, when it comes into force, would 
apply to persons in child care positions and should also apply if in the normal course of their duties 
they are likely to come into contact with vulnerable adults. (9) 
 
It was also argued by one respondent that applying the RoA exceptions to non-operational staff may 
not only be inappropriate but also expensive to the Fire and Rescue Service.  They raise a concern 
that there is no mention in the consultation paper of additional funding being made available and also 
query whether Disclosure Scotland had the necessary resources to process the relevant checks for all 
staff with out delays resulting. (16) 
 
Q3 – What arrangements should be put in place for existing staff, both operational and non-
operational? 
 
The majority of respondents expressed the view that disclosure should be mandatory for all existing 
staff and their role within the organisation should be risk assessed where information of criminal 
convictions is received.  One suggestion was that all operational staff should have standard 
disclosure check as a minimum with enhanced checks for all staff who have contact with children, 
young people and vulnerable adults. 
 
A few respondents who supported disclosure checks for existing staff in principle raised some 
potential concerns, particularly with regard to carrying out retrospective checks.  There was general 
support for agreeing a common protocol but there were requests for central Scottish Executive 
guidance on promoting consistency and dealing with sensitive issues e.g. dealing with previously 
undisclosed convictions.  The potential for staff resistance and difficulties surrounding managing 
situations where existing staff are found to have convictions were raised. 
 
It was suggested that there should be a phased implementation (“over 3 years”) with a risk 
assessment to first of all identify those staff who have most contact with children and vulnerable 
adults. 
 
A few respondents were keen to raise awareness of the costs associated with checks for existing staff 
and were concerned that there appeared to be no analysis of the potential costs to FRAs.  It was 
suggested that costs would be in the region of £13,600 per 1,000 staff, in addition to staff resources. 
 
One respondent argued that all staff working in designated childcare posts were now subject to 
enhanced levels of monitoring and disclosure and that Model National Child Protection Standards 
had been produced and adopted by FRSs as good practice and were being updated. (15) 
 
The same respondent, whilst arguing that current legislation was sufficient, did recognise a potential 
‘loophole’ in that those currently employed in ‘child care’ posts appeared not to be subject to the 
current legislation.  Only when the individual moves from and then back into a child care post does 
there appear to be a requirement for the current legislative process to be applied.  They would 
welcome therefore the opportunity for Fire Authorities and Boards to make arrangements for the 
voluntary application for the relevant level of disclosure, and where an employee currently employed 
in a child care position was not prepared to make such an application, the Fire Authority or Joint 



J1/S2/07/7/2 

 
abcde abc  

SE Approved 
Version 1.1 

Board should consider the removal from a post designated as a ‘child care’ post.  This respondent 
also requests, however that were the proposal to go ahead it should apply only to new staff. (15) 
 
Two respondents reported that they had no comments to offer on the proposals within the 
consultation paper (2), (3) 
 
CONCLUSION 
The broad consensus welcomed the proposal to exempt employees of Fire and Rescue Authorities 
and Boards from the Act.  There were however some concerns expressed that staff in specialist posts 
giving unsupervised access to young and vulnerable persons were already exempted from the RoA 
through existing legislation. 
 
List of Stakeholders 
Conveners of Fire Boards/Authorities 
Chief Officers, Fire and Rescue Services 
Chief Officers Association (Scotland) 
Chief Executives of Local Authorities 
COSLA 
SOLACE 
ACPOS 
Scottish Fire Services College 
ODPM 
FBU 
STUC 
Retained Firefighters Union 
Fire Officers Association 
Association of Principal Fire Officers 
UNISON 
Institution of Fire Engineers 
Scottish Human Rights Centre 
Safeguarding Communities Reducing Offending (SACRO) 
 
List of Respondents 
(1) Grampian Fire and Rescue Service 
(2) Aberdeen City Council 
(3) Scottish Borders Council 
(4) Aberdeenshire Council 
(5) East Dunbartonshire Council 
(6) Lothian & Borders Fire and Rescue Board 
(7) Orkney Islands Council 
(8) COSLA 
(9) Renfrewshire Council 
(10) Stirling Council 
(11) Grampian Joint Fire and Rescue Board 
(12) Fire Officers Association 
(13) Strathclyde Fire and Rescue 
(14) CFOA (Scotland) 
(15) Fire Brigades Union (Scotland) 
(16) UNISON Scotland 
(17)      North Lanarkshire Council 
(18) Tayside Fire Board 
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ANNEX B 
 
EU Procurement Directive 
 
List of Offences (taken from the Public Contracts (Scotland) Regulations 2006 (SSI 2006/1)) 
 
 
(a) the common law offence of conspiracy where that conspiracy relates to participation in a criminal 
organisation as defined in Article 2(1) of Council Joint Action 98/733/JHA; 
 
(b) corruption within the meaning of section 1 of the Public Bodies Corrupt Practices Act 1889 or 
section 1 of the Prevention of Corruption Act 1906; 
 
(c) bribery or corruption within the meaning of sections 68 and 69 of the Criminal Justice (Scotland) 
Act 2003; 
 
(d) the common law offence of incitement to commit a crime; 
 
(e) fraud, where the offence relates to fraud affecting the financial interests of the European 
Communities as defined by Article 1 of the Convention relating to the protection of the financial 
interests of the European Union, within the meaning of– 
 

(i) the offence of cheating the Revenue; 
(ii) the common law offence of fraud; 
(iii) the common law offence of theft or fraud; 
(iv) fraudulent trading within the meaning of section 458 of the Companies Act 1985; 
(v) defrauding the Customs within the meaning of the Customs and Excise Management Act 
1979 and the Value Added Tax Act 1994; 
(vi) an offence in connection with taxation in the European Community within the meaning 
of section 71 of the Criminal Justice Act 1993; or 
(vii) the common law offence of uttering; 
(viii) the criminal offence at common law of attempting to pervert the course of justice; 
 

(f) money laundering within the meaning of the Money Laundering Regulations 2003; 
 
(g) any other offence within the meaning of Article 45(1) of the Public Sector Directive as defined 
by the national law of any relevant state. 
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Justice 1 Committee 
 

Subordinate Legislation 
 

Note by the Assistant Clerk 
 
Background 
 
1. At its meeting on 24 January 2007, the Committee considered two SSIs and 

agreed to consider them further at its next meeting. 
 
2. This composite paper updates Members on the position with regard to each SSI 

and describes any procedural matters relating to their consideration by the 
Committee. 

 
Agenda item 1: Draft Rehabilitation of Offenders Act 1974 (Exclusions and 
Exceptions) (Scotland) Amendment Order 2007 
 
3. At its meeting on 24 January 2007, the Committee agreed to defer 

consideration of motion S2M-5417, pending clarification from the Deputy 
Minister for Justice on a number of points raised in relation to the Order.  The 
Convener wrote to the Deputy Minister and this letter has already been 
circulated with the papers for the meeting, as paper J1/S2/07/7/1.  The 
Minister’s response has now been received and is attached as paper 
J1/S2/07/7/2.   

 
4. It is anticipated that, prior to the formal debate, there will be further opportunity 

for Members to seek points of clarification from the Minister and Executive 
officials. 

 
5. The Committee is required to report to the Parliament by 5 February 2007, 

stating whether or not the Order should be approved. 
 
Agenda item 2: Police (Injury Benefit) (Scotland) Regulations 2006 (SSI 
2006/610) 
 
6. In considering these Regulations, the Subordinate Legislation Committee (SLC) 

agreed to draw the attention of the Justice 1 Committee (as lead committee) to 
a number of issues, including several errors relating to the drafting of the 
Regulations.  The validity of these drafting errors has been accepted by the 
Executive. 

 
7. At its meeting on 24 January 2007, the Justice 1 Committee considered that, 

taken together, these drafting errors were so significant that the Regulations 
should be re-drafted before they come into force.  The Committee agreed that 
the Convener should write to the relevant Minister, to request that the Executive 
withdraw, re-draft and re-lay the instrument.  The Convener’s letter has already 
been circulated with the papers for the meeting, as paper J1/S2/07/7/3. 
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8. A response from George Lyon MSP, Deputy Minister for Finance, Public 
Service Reform and Parliamentary Business, has already been circulated with 
the papers for the meeting, as paper J1/S2/07/7/4. 

 
9. In his response, the Minister states that he intends to withdraw the defective 

Regulations and replace them with a corrected version.  Given that the 
Regulations will come into force on Thursday 1 February, an order revoking 
these Regulations will be laid with the Parliament which will come into force on 
Wednesday 31 January.  Because these revoking Regulations will come into 
force before 21 days of being laid, the 21-day rule will be breached and so the 
Executive will issue an accompanying letter to the Presiding Officer explaining 
the reasons for the breach.  The revoking Regulations will be considered by the 
SLC and the Justice 1 Committee (as lead committee) in the normal way. 

 
10. Following this revocation process, a full corrected set of Regulations will be laid 

with the Parliament at a later date.  These Regulations will then be considered 
by the SLC and the Justice 1 Committee (as lead committee) in the normal way.  
It is expected that these Regulations will come into force 21 days after they 
have been laid. 

 
11. In considering the Regulations at its meeting today, the Committee is invited to 

note the Minister’s decision to lay a set of Regulations that will revoke the 
defective Regulations.  This is in line with the Committee’s request for the 
defective Regulations to be withdrawn.  No further action is required at this 
stage. 
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Justice 1 Committee 
 

George Lyon MSP 
Deputy Minister for Finance, Public 
Service Reform and Parliamentary 
Business 
St Andrew’s House 
Regent Road 
Edinburgh 
EH1 3DG 

All correspondence c/o: 
Justice 1 Committee Clerks

Room T3.60
The Scottish Parliament

Edinburgh
EH99 1SP

Tel: 0131 348 5227 
Type Talk Direct No. 18001 0131 348 5227 

Fax: 0131 348 5252
justice.committee@scottish.parliament.uk

25 January 2006
Dear George 
 
The Police (Injury Benefit) (Scotland) Regulations (SSI 2006/610) 
 
The Committee considered the Police (Injury Benefit) (Scotland) Regulations (SSI 
2006/610) at its meeting yesterday.  The Committee did so in the knowledge of the 
Subordinate Legislation Committee’s consideration of the Regulations and, 
specifically, its recommendation to draw the Regulations to the attention of the 
Justice 1 Committee (as the lead committee) and the Parliament on the grounds that 
the Executive has undertaken to correct these Regulations by adding amendments 
to Schedule 5 of the forthcoming New Police Pension Scheme Regulations. 
 
All members of the Committee had serious concerns about a number of errors and 
drafting issues as identified by the Subordinate Legislation Committee – the validity 
of which have been accepted by the Executive.  The Committee considers that, 
taken together, these errors are so significant that the Regulations should be re-
drafted before they come into force. 
 
The Committee considers that all subordinate legislation introduced to the 
Parliament should be of a high standard.  The Committee considers that it is 
unacceptable for the errors in these Regulations to be corrected by forthcoming 
subordinate legislation whilst there remains an opportunity to withdraw, revise and 
re-lay them as stand-alone Regulations. 
 
The Committee agreed that I should write to ask you, as the responsible Minister, to 
withdraw the Regulations in advance of them coming into force. 
 
You should also be aware that during the course of consideration of the Regulations 
at yesterday’s meeting the view of members was that, in the event that the 
Regulations are not withdrawn, a member of the Committee should lodge a motion 
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to annul the Regulations.  Any such motion will be taken by the Committee at its 
meeting on the morning of Wednesday 31 January.  A member of the clerking team 
will be in touch with your private office to discuss arrangements to cover this 
eventuality. 
 
I would be grateful if you would confirm no later than midday on Monday 29 January 
whether, in light of the view of the Justice 1 Committee, you intend to withdraw the 
Regulations.   
 
I understand that the Official Report of yesterday’s Committee’s meeting will be 
available on the Parliament’s website by the start of business on Monday 29 
January. 
 
Yours sincerely 
 
 
 
 
Pauline McNeill MSP 
Convener, Justice 1 Committee 
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Dear Pauline 
 
The Police (Injury Benefit) (Scotland) Regulations (SSI2006/610)  
 
Thank you for letter of 25 January outlining the Committee’s concerns  in relation to the drafting 
errors identified by the Subordinate Legislation Committee. 
 
I regret the errors contained within the Police Injury Benefit Regulations and intend to revoke those 
regulations and lay new corrected Injury Benefit regulations that take account of the points raised by 
the Subordinate Legislation Committee. 

  
I confirm that Regulations revoking the above shall be laid early next week and shall come into force 
on 31st January before the coming into force date of the above Regulations which would have been 
1st February. Thereafter, the Scottish Executive undertake to lay new Injury Benefit regulations as 
soon as practicable 
 
 
 
 
 
 
 
 

GEORGE LYON 
 



 


