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AGENDA 

 
3rd Meeting, 2007 (Session 2) 

 
Wednesday 17 January 2007 

 
The Committee will meet at 9.45 am in Committee Room 5 

1. European Justice and Home Affairs: The Committee will consider an update on 
recent developments in relation to the proposed EU Regulation relating to applicable 
law and jurisdiction in matrimonial matters and consider its response to two 
consultations from the European and External Relations Committee. 

 
2. Scottish Criminal Record Office inquiry (in private): The Committee will consider a 

draft report. 

Callum Thomson 
Clerk to the Committee 

 



 

Papers for the meeting— 
Agenda item 1 
 
Note by the Senior Assistant Clerk J1/S2/07/3/1
 
Agenda item 2 
 
Draft Report (PRIVATE PAPER) J1/S2/07/3/2
 
 
 
Documents for information— 
 
The following document is circulated for information: 
 

• Correspondence from the Scottish Prison Service, PECCS Contract – Post 
Implementation Review. 

 
Documents not circulated— 
 
A copy of the following document has been supplied to the Clerk: 
 

• Scottish Legal Aid Board, Annual Report 2005-2006. 
 

This document is available for consultation in Room T3.60.  Additional copies may also be 
obtainable on request from the Parliament’s Document Supply Centre. 
 
Forthcoming meetings— 
 
Tuesday 23 January, Queensberry House, Q1.04; 
Wednesday 24 January, Committee Room 6; 
Tuesday 30 January, T3.29; 
Wednesday 31 January, T3.29. 
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JUSTICE 1 COMMITTEE 
 

European Justice and Home Affairs update  
 

Note by the Senior Assistant Clerk 
 

 
Background 
 
1. This note provides the Committee with an update on recent 
developments in relation to the proposed EU Regulation relating to applicable 
law and jurisdiction in matrimonial matters and invites the Committee to 
respond to two consultations from the European and External Relations 
Committee. 
 
Recent developments 
 
Applicable law and jurisdiction in matrimonial matters – ‘Rome III’ 
2. On 17 July 2006, the Commission published a proposal for a Council 
Regulation amending Regulation (EC) No 2201/2003 as regards jurisdiction 
and introducing rules concerning applicable law in matrimonial matters.  This 
dossier is also commonly referred to as ‘Rome III’. 

3. The proposal, which revises existing Council Regulation (EC) no. 
2201/2003 of 27 November 2003, would not harmonise the national laws on 
divorce, but seeks to establish common rules to determine which divorce law 
will apply when spouses of different nationalities wish to divorce.  

4. The Committee had previously considered a Green Paper on the issue 
and received evidence from stakeholders that the proposals would not be in 
the best interests of Scotland as Scottish courts would face the prospect of 
being required to apply foreign law in divorce cases, a requirement to which 
they are not accustomed.  Witnesses considered that the added complexity of 
such cases would inevitably lead to delays and increased costs for the parties 
involved.   

5. The Committee was unanimously opposed in principle to the 
development of any further Community instruments in the area of family law.  
The Committee relayed this position to the European Commission and 
Scottish Executive.  The Committee called upon the Scottish Executive to 
urge the UK Government not to opt in to any draft Community instruments 
which emerged following the conclusion of the Green Paper consultation. 

COSAC subsidiarity and proportionality check 
6. The Conference of Community and European Affairs Committees of 
Parliaments of the European Union (COSAC) selected the Rome III proposal 
to test national parliaments’ systems for carrying out a subsidiarity and 
proportionality check.   

7. In September 2006, the Justice 1 Committee considered a report 
prepared by the clerks, in conjunction with SPICe, which concluded that, in 
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this case, the principles of subsidiarity and proportionality had not been 
complied with.  The Committee agreed to submit the report to the Lords 
European Union Select Committee and the Commons European Scrutiny 
Committee, who then responded to COSAC on behalf of the UK Parliament.  
Input from the Justice 1 Committee was acknowledged and welcomed by the 
Westminster committees. 

8. A copy of the report was also provided to the Scottish Executive for 
information. 

COSAC conclusions 
9. 27 parliamentary chambers from 20 Member States conducted a 
subsidiarity and proportionality check on the Commission proposal on 
applicable law and jurisdiction on matrimonial matters.  A majority of 
parliamentary chambers did not find any breach of the subsidiarity or 
proportionality principles; however, several chambers remarked that the 
European Commission had provided insufficient justification for its proposal.1 

10. The House of Lords EU Select Committee considered that the proposal 
breached both the subsidiarity and proportionality principles. 

11. After the completion of a subsidiarity and proportionality check on a 
second dossier (into completion of the internal market in postal services), 
COSAC has undertaken to evaluate best practice in relation to these 
exercises, and to evaluate how national parliaments can improve their 
cooperation in this regard.2 

UK Government decision 
12. On 5 December 2006, the Minister for Justice wrote to the Committee 
about the Scottish Executive and UK Government opt-in decision to the Rome 
III proposals.  A copy of the letter is attached as Annex A. 

13. The Minister explained that the UK had exercised its right not to opt-in 
to the negotiations on the dossier.  The Minister explained the reasons for the 
decision— 

“That decision was taken because my Whitehall colleagues and I 
concluded that the Commission’s proposal presented significant risks 
for Scotland and the other UK jurisdictions which outweighed any 
possible benefits, primarily around the inclusion of rules on applicable 
law in divorce and the universal scope of the instrument proposed.” 

14. Although the UK will now play no part in formal negotiations between 
Member States, the Minister confirmed that the UK’s Permanent 
Representation in Brussels will keep a watching brief at future working group 
meetings for Executive and UK Government interests. 

 

                                                 
1 Conclusions of the XXXVI COSAC – Helsinki, 20-21 November 2006 
2 Ibid 
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Action 

15. The Committee is invited to note the UK Government decision and 
to agree to highlight its scrutiny of this EU dossier in its legacy paper to 
a successor committee. 

 

European Commission’s Legislative and Work Programme for 2007 

16. The Convener of the European and External Relations Committee, 
Linda Fabiani MSP, wrote to subject committee Conveners in November 2006 
seeking views on any policy initiatives contained in the European 
Commission’s Legislative and Work Programme for 2007 which might be 
expected to have a significant impact on Scotland.  A response has been 
requested by Friday 26 January.  A copy of the letter is provided at Annex B. 

17. The 2007 Work Programme sets out a series of strategic initiatives (the 
core actions for the year ahead) together with a series of priority initiatives (to 
be adopted over the next 12 to 18 months).   

18. The Scottish Parliament’s European Officer has prepared an analysis 
of the Work Programme, highlighting issues which may be of particular 
interest to subject committees.  A copy of this paper is provided at Annex C. 

19. Responses from subject Committees will help to inform the population 
of the European policy tracker, a new Scottish Parliament system for 
monitoring EU developments of significance to Scotland.  

20. In comparison with recent years, the Work Programme for 2007 
contains relatively few justice and home affairs related strategic initiatives.  
Those included in the programme relate to migration initiatives and anti-
terrorism measures.  Although these developments are of significance to 
Scotland, responsibility for both matters is reserved to Westminster.   

Framework Decision - protection of witnesses 
21. The one Justice related strategic priority contained in the Work 
Programme which would be likely to have a direct impact on the Scottish 
criminal justice system is a proposed Framework Decision on the protection of 
witnesses and individuals who cooperate with the judicial process. 

22. In the Work Programme, the Commission’s states that “at present the 
provisions for witness protection vary across Member States.  This disparity 
can have serious consequences, particularly given the increase in trans-
border organised crime and terrorism.” 

23. The proposal is expected to be published in May 2007, as such it 
would be for a successor committee to consider its terms. 
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Action 

24. The Committee is invited to— 

• note the inclusion in the Commission’s Work Programme of a 
proposed Framework Directive on witness protection; and 

• recommend to the European and External Relations Committee 
that this dossier be included in the European policy tracker. 

 
The Hague Programme 
25. What the Commission’s Work Programme does not show is the 
continuing work on a number of dossiers which have emerged following 
agreement of the Hague Programme by the European Council in November 
2004.  The Hague Programme, and its associated action plan, sets the 
objectives to be implemented in the area of freedom, security and justice in 
the period 2005-2010.  It is effectively a multi-annual work programme which 
will be implemented during this period. 

26. During the course of this parliamentary session, the Justice 1 
Committee has scrutinised several dossiers which have emerged from the 
Hague Programme including the Rome III proposals (discussed above); 
succession and wills; mediation and maintenance obligations.  Due to the 
protracted nature of negotiations between Member States, it may take several 
years before agreement is finally reached on these legislative proposals. 

Action 

27. The Committee is invited to recommend to the European and 
External Relations Committee that the following dossiers be added to 
the European policy tracker— 

• Rome III 

• succession and wills 

• mediation 

• maintenance obligations 

 

Inquiry into the transposition and implementation of European 
Directives in Scotland 

28. In a separate consultation, the Convener of the EERC wrote to subject 
committee conveners in December 2006 inviting views on the main 
conclusions and themes of a reporter led inquiry report by Jim Wallace MSP.  
A response has been requested by Friday 26 January.  A copy of the letter is 
provided at Annex D.  

 4



J1/S2/07/3/1 

29. The initial focus of Mr Wallace’s inquiry was on ‘gold plating’ of EU 
directives when they are transposed into Scots law.  His report also 
considered the role of the EERC and subject committees in scrutinising the 
transposition and implementation of EU directives.  A copy of the report is 
provided at Annex E. 

30. Mr Wallace’s report acknowledges the work of the Justice 1 Committee 
in tracking the development and implementation of the Brussels IIa parental 
responsibility Regulation3 from 2003 until the regulation came into force on 1 
March 2005.   

31. The Committee’s recent scrutiny of the Rome III proposals is also 
highlighted in Mr Wallace’s report. 

Action 

32. The Committee is invited to respond to the European and External 
Relations Committee by highlighting the importance of tracking EU 
policy proposals from an early stage, engaging directly with the 
Commission and working in collaboration with the Scottish Executive 
and Westminster counterparts as appropriate, in order to effectively 
represent Scotland’s interests at an EU level. 

Recommendations 

33. The Committee is invited to— 

• note the UK Government decision not to opt-in to the negotiations 
on Rome III and to agree to highlight its scrutiny of this EU 
dossier in its legacy paper to a successor committee; 

• note the inclusion in the Commission’s Work Programme of a 
proposed Framework Directive on witness protection; 

• recommend to the European and External Relations Committee 
that the Framework Directive on witness protection be included in 
the European policy tracker; 

• recommend to the European and External Relations Committee 
that the following dossiers be added to the European policy 
tracker— 

o Rome III 

o succession and wills 

o mediation 

                                                 
3 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and 
the recognition and enforcement of judgments in matrimonial matters and the matters of 
parental responsibility 
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o maintenance obligations; 

• respond to the European and External Relations Committee by 
highlighting the importance of tracking EU policy proposals from 
an early stage, engaging directly with the Commission and 
working in collaboration with the Scottish Executive and 
Westminster counterparts as appropriate, in order to effectively 
represent Scotland’s interests at an EU level. 
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EUROPEAN AND EXTERNAL RELATIONS COMMITTEE 
 
Committee Conveners TG.01 
 Parliamentary Headquarters 
 EDINBURGH 
 EH99 1SP 

Direct Tel: 0131-348-5234 
(RNID Typetalk calls welcome) 
Fax: 0131-348-5088 
(Central) Textphone: 0131-348-5415 
europe@scottish.parliament.uk 

 
13 November 2006 
 
Dear Convener, 
 
EUROPEAN COMMISSION’S LEGISLATIVE AND WORK PROGRAMME 
2007 
 
At its meeting on Tuesday 7 November 2006, the European and External 
Relations Committee began its consideration of the European Commission’s 
legislative and work programme for 2007.  As part of this process, the 
Committee has agreed to consult key stakeholders on those policy initiatives 
within the work programme which they expect to significantly impact on 
Scotland.  The Committee would like to extend the same invitation to 
appropriate subject committees. 
 
The purpose of the Committee’s consideration of the legislative and work 
programme is to identify, to monitor and include in our own work programme, 
those key policy initiatives which will potentially impact on Scotland.  It is 
envisaged that this process will be done on an annual basis, with some policy 
initiatives falling off the Committee’s work programme, others carrying over 
into subsequent years and new initiatives being added.  The policy initiatives 
identified from this legislative and work programme will also inform our legacy 
paper. 
 
This process will also help to inform the population of the European policy 
tracker which was considered by the Convener’s Group at its meeting on 23 
February 2006.  The European Officer will have responsibility for managing 
the tracker and providing intelligence on a regular basis on the priorities which 
have been identified through this consultation process.  The tracker will be 
available initially on SPEIR. 
 
As part of its consultation on the legislative and work programme, the 
Committee is keen to canvas the views of other parliamentary committees on 
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which policy initiatives have the greatest potential impact on Scotland.  The 
European Officer is currently preparing a detailed analysis of the legislative 
and work programme and this will be forwarded to you to assist in this 
process.  It is expected that this will be available for the beginning of 
December.   
 
The Committee will consider responses to its consultation at a meeting on 
Tuesday 13 February 2007 and so I would be grateful if you could respond to 
this request by Friday 26 January 2007.  I attach a link to the legislative and 
work programme: 
http://ec.europa.eu/atwork/programmes/index_en.htm
 
Yours sincerely 
 
LINDA FABIANI 
CONVENER 
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European issues for the year ahead 
Assessment of the Commission Work Programme for 2007 
 
Introduction 
1. Each year the European Commission produces a detailed work 

programme for the year head, outlining both legislative proposals 
(directives, regulations etc) and non-legislative proposals (action plans, 
green papers etc).   

 

2. The 2007 Work Programme sets out a series of strategic initiatives (the 
core actions for the year ahead) together with a series of priority 
initiatives (to be adopted over the next 12 to 18 months).  Less than 
half of the proposals entail new law, the remainder focus on promoting 
debate (possibly leading to legislation in later years) and the exchange 
of good practice.   

 

3. The work programme also takes the better regulation initiative to a new 
level by identifying simplification initiatives and withdrawals of pending 
legislation (47 existing pieces of EU legislation will be so affected), 
whilst a further ten pieces of proposed legislation will be abandoned. 

Overview 
4. The year 2007 marks the 50th anniversary of the founding of the EU, an 

event that will be celebrated with the Berlin Declaration (March 2007) 
to be signed by Heads of State and Government.  Against this 
backdrop, the German Presidency (Jan – Jul) has committed itself to 
re-launching a debate on the Constitutional Treaty    

5. The key priorities of the work programme itself (which are outlined in 
greater detail over the page) are: 

• Economic development (including reviews of the Lisbon Agenda 
the Single Market and the Social Agenda) 

• Energy (including the first Strategic Energy Review)  
• Climate change (including Green and White Papers, and 

revision to various emission directives)  
• Health (including an overarching strategy and a white paper on 

cross-border health care, as well as a green paper on diet)  
• Maritime issues (including a general strategy as well as policies 

on ports and fishing) 
 

Structure of paper 
6. All the issues in the work programme can be expected to have some 

impact on Scotland.  This document outlines the issues over which the 
Scottish Parliament has competence and can exert influence as they 
develop.  Non-legislative proposals are included since they commonly 
give forewarning of legislation to come, allowing for early engagement.  
It is this early engagement that allows for maximum influence. 
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7.  All the proposals of interest to the Scottish Parliament are listed on 

page 4.  Thereafter, the proposals of interest to the relevant committee 
are discussed in turn.  For each proposal, information is provided on 
the background of the issue, details of the proposal and its likely impact 
on Scotland.   

8. Given the nature of European policy development, there are a number 
of issues currently under consideration in the European institutions 
which would also be expected to continue their progress in the year 
ahead.  There are also issues that have simply not appeared in the 
Work Programme for 2007, but are likely to continue or commence.  
These issues are detailed in Annex I. 

 

Parliament engagement 
10. The upcoming elections will impact upon the ability of the Parliament to 

engage immediately with issues in the front end of the year.  However, 
the gestation period for most proposals is such that it will allow issues 
to be picked up after the election.  A number of Communications will be 
adopted that will indicate further actions to follow in 2008 and 2009.  

 
Dr Ian Duncan 

European Officer 
 

December 2006
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A guide to terms  

The Commission proposals fall into two broad categories, legislative and non 
legislative.  The second group will commonly give forewarning of legislation to 
come.  The nature of each type of proposal is outlined below. 

• Communication.  A commission Communication is non legislative.  It is 
commonly deployed to give early warning or an outline of Commission 
thinking, or to summarise the results of an earlier consultation.  Road 
maps and action plans are commonly published in this form. 
Communications will therefore appear throughout the legislative 
process.  As such they are vital for gaining early warning of the likely 
course of a proposal, and the legislative milestone along the way.  
Communications are also used in areas where the Commission has 
limited or no competence, but believes it can add value to the process, 
whilst ‘Interpretative Communications’ are issued to clarify issues of 
confusion around an EU law. 

• Green Paper.  The Commission issues its consultations in the form of 
Green Papers, which are non legislative.  A green paper is commonly 
produced early in the legislative process, and input at this stage can 
have a greater impact.  The results of this consultation grant legitimacy 
to the Commission’s further actions and are commonly summarised in 
a communication or a white paper. 

• White Paper.  Although non legislative, a white paper will commonly 
summarise the Commission’s chosen course of action and legislative 
proposals.  At this stage there is still opportunity to affect the broad 
thrust of policy development. 

• Directive (or Framework Decision in the Justice area).  A legislative 
proposal, which is often the result of the stages outlined above.  Once 
a directive is issued it will debated by the Council and where the co-
decision procedure operates, by the Parliament.  This stage can take 
several years, depending upon the complexity or controversy of an 
issue.  There is still an opportunity to influence the detail of the law at 
this stage through amendment but it is harder to influence the broad 
purpose.  Once passed a Directive will then have to go through 
domestic transposition. 

•  Regulation.  A legislative proposal which will commonly progress more 
rapidly through the legislative stages.  Once passed it requires no 
transposition. 
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Proposal Type Adoption date  
Enterprise & Culture 
 Strategic Energy Review Communication January 
 Strategic Energy Technology Plan Communication November
 Lisbon Agenda Review Communication October
 Single Market Review Communication May
 Social Agenda review  Communication November
 Sustainable Production &   

Consumption 
Communication 
& Action Plan 

November

 Movement of highly skilled workers Directive September
 European Research Area 

 
Communication March

Local Government & Transport 
 Urban Transport Green Paper September
 Green Public Procurement Communication October
 PPP concessions 

 
Directive October

Environment & Rural Development 
 Climate change post 2012 Green Paper April
 Climate change adaptation 

programme 
White paper November

 Review of national emission ceilings Directive July
 Emissions Trading Scheme Directive October
 Review of emissions directives Directive December
 Regulating carbon capture Directive November
 Implementation/Enforcement of 

environmental law 
Communication December

 Maritime policy Communication November
 Ports policy Communication November
 Discards in fishing Communication February 
 Combating unregulated fishing Communication July
 Animal Health Policy Strategy Communication July
 Animal by-products 

 
Regulation  December ‘06

Health 
 European Health Strategy White Paper June
 Cross-border health issues Communication June
 Strategy for Social Services Communication November
 Diet & physical activity 

 
White Paper April

Justice 
 Witness protection  Framework 

decision 
May
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Title Strategic EU Energy Review 2007 
Nature of proposal Communication 
Expected date of adoption:  10 January 2007 
 
 
Background 
Energy is a priority issue for the EU.  The current EU energy position is not 
sustainable.  Consumption is rising, reliance on foreign gas and oil continues 
to grow, energy infrastructure is aging and emissions are contributing to 
climate change.  At the Hampton Court Summit (October 2005) Member 
States agreed to work together to tackle the EU’s multiple energy challenges, 
and tasked the Commission with conducting a strategic European energy 
review (SEER).   
 

The Commission adopted the Green Paper ‘A European strategy for 
sustainable, competitive and secure energy’ (March 2006) to assist in the 
process.  The results of the consultation are expected by the end of 2006.  
The Commission will present the SEER to the March 2007 Spring Council. 
 
Details of proposal 
The Strategic European Energy Review (SEER) will be a blueprint for a new 
energy policy for Europe (that explicitly recognises Member States’ right to 
decide their own energy mix).  The SEER will be a main policy communication 
accompanied by a three year Action Plan and a set of proposals (directives 
and regulations, voluntary agreements, international bilateral and multilateral 
agreements) which together are called the ‘Energy Package’.  There will be 
three main objectives: 

• Sustainability: (i) developing competitive renewable sources of energy 
and low carbon energy sources, (ii) curbing energy demand, (iii) 
leading global efforts to halt climate change  

• Competitiveness: (i) ensuring that the opening of the energy market 
benefits consumers and the economy, (ii) mitigating the impact of high 
energy prices (iii) keeping Europe at the cutting edge of energy 
technologies. 

• Security of supply: tackling the EU’s rising dependence on imported 
energy by (i) reducing demand, diversifying the energy mix and the 
sources and routes of supply of imported energy, (ii) creating a 
framework to stimulate investment. 

 

The measures to translate the objectives into actions will include: 
• building on the Energy Efficiency Action Plan (October 2006, see p37) 
• increasing the share of low carbon indigenous energy sources in the 

energy mix and fostering the development of clean energy technology 
• developing a legal and political framework conducive to long term 

investment  
• extending the Emissions Trading Scheme beyond 2012 to include new 

sectors (e.g. aviation) and beyond the EU’s borders 
• improving the functioning of the single energy market  
• accelerating structural changes in the transport sector to improve 

sustainability 
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Impact on Scotland 
The ‘energy package’ will have far reaching implications for Scottish energy 
producers, regulators and consumers.  There will be much consultation on the 
proposals over the coming years, providing opportunity for interested parties 
to engage with policy development. 
 

Although much of energy policy is reserved to Westminster, efficiency and the 
promotion of renewables are devolved matters.  Early indications are that 
there will be a raft of new legislation covering renewables, technology, energy 
efficiency (as well as climate change) in the coming years. 
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Title: Strategic European Energy Technology 

Plan (SETP) 
Nature of proposal: Communication 
Expected date of adoption: November 2007 
 
 
Background 
Energy is a priority issues for the EU.  Although reserved, the inter-
dependence of Member States’ energy requirements has given the 
Commission a locus for action. Two Green Papers were launched in 2006 
(energy efficiency & energy security), both of which highlighted the role of 
technology in addressing energy needs.   
 

Current spend on research (2007-2013; 7th Framework Programme) is 
€2264m, i.e. €13m per member state per year.  Such funding, even if well 
spent, is unlikely to prove adequate if the energy technology sector is to grow, 
hence the call for a strategic energy technology plan (SETP).   
 
Details of proposal 
The SETP will aim to show how current and future technologies could help 
achieve EU energy objectives. SETP should accelerate the development of 
promising technology, while helping to create the conditions necessary to 
bring such technologies to market.  A number of actions are envisaged: 
• review the financial framework for energy technology development and 

deployment; identify and propose new streams of financial investment; 
• establish development priorities based on analysis of the potential of 

different technologies to meet energy needs; 
• propose market mechanisms/incentives to increase technology take-up; 
• stimulate joint public/private investment in particular by building on the 

momentum created by the Technology Platforms as well as technology-
based partnerships between the Commission and Member States 

• better coordinate the energy parts of the 7th Framework Programme (FP7) 
and the Programme for Competitiveness and Innovation; 

• co-ordinate Member State and regional technology programmes and 
technology investment; 

• maximise the value of the European Institute of Technology and the 
European Research Advisory Council; 

 
Impact on Scotland 
Scottish companies are market leaders in the development of energy 
technology, particularly in the area of renewables.  Any review of the financial 
framework, particularly with regards incentives, is likely to be welcomed by 
industry.  The Communication will outline further action for Member States, 
and possible legislation. 
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Title: Delivering the Lisbon Agenda on the ground 
Nature of proposal: Communication 
Expected date of proposal: October 2007 
 
 
Background 
The EU re-launched its Lisbon Agenda to become the world's most dynamic 
knowledge-based economy by 2010 (2005). The key elements of the renewed 
strategy were to be the transference of its ownership to the Member States 
and a focus on ‘growth and jobs’.  In July 2005, the Commission presented 
the Community Lisbon Programme, which proposed 102 policy actions to be 
undertaken at Community level.  
 

The Commission interim evaluation of the Community Lisbon Programme 
(Oct 2006) noted satisfaction with the partnership co-operation with Member 
States via national action plans.  Member States are currently submitting 
progress reports of their action plans to the Commission (UK submission Oct 
2006). The Commission will publish this information in its second Annual 
Progress Report (12 December 2006). 
To take forward the Lisbon initiative, the 2007-2013 financial perspectives has 
allocated €308bn (35.7% of the total EU budget) to cohesion policy, 62% of 
which should fund projects linked to the Lisbon agenda.  A separate report on 
Cohesion Policy (2006) will compliment this review. 
 

Details of proposal 
The Communication will assess the extent to which the new Cohesion Policy 
programmes (2007-2013) address the needs highlighted in the new Lisbon 
Agenda. This will be based upon a review of Member State operational 
programmes.  The two main foci of the Communication will be:  
• how innovation is taken into account (from a qualitative and quantitative 

point of view) and  
• the commitment of Member States and regions towards the ‘earmarking’ of 

Cohesion Funds to advance the Lisbon Agenda. 
 

In effect the communication will constitute a major preparatory work toward 
the Third Annual Progress Report on the Lisbon Agenda. 
 
Impact on Scotland 
The Scottish Executive is committed to ensuring that the new structural funds 
support projects linked to the objectives of the Lisbon agenda. Given the 
difficulties in adjusting to the new structural programmes, together with the 
reduction (and reform) of funding, it may be too early to judge success.   
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Title Single Market Review 
Nature of proposal Communication 
Expected date of proposal End of May 2007 
 
 
Background 
The Single European Market (1993) enshrined in Treaty ‘four freedoms’ - the 
free movement of people, goods, services and capital. The removal of the 
remaining barriers to these freedoms continues to be a principal policy 
objective of the Commission (e.g. postal service reform). 
The Commission launched a public consultation on future Single Market 
policy (Apr 2006).  The issue was also addressed in the Commission’s 
‘Citizens' Agenda – delivering results for Europe’ (May 2006) which called for 
a fundamental review of the Single Market to establish how to: 
• Assess the effectiveness of current delivery mechanisms  
• Establish the scale of the remaining gaps 
• Build on current achievements to meet the challenges of the future 
A public hearing on the Single Market will take place on the 29 November 
2006.  From these consultations, the Commission will present an interim 
report to the March 2007 European Council.   
 
Details of proposal 
The Communication will set out a vision for reform of the Single Market.  
Likely areas for reform include: 
• Extension of the single market to new areas (e.g. intellectual property, 

services, retail financial services, transport and energy). 
• Initiatives targeted specifically at SMEs 
• The development of new initiatives (beyond traditional instruments) to 

facilitate market integration, assist innovation, and improve the synergy 
with other policies (e.g. competition policy). 

• Improved understanding of the Single Market at national and local level. 
 
Impact on Scotland 
Scotland has benefited from the Single Market, and any reform will have far-
reaching implications.  The EU is the destination of over half of Scotland's 
non-UK exports, whilst recent enlargement has been estimated to have added 
£175m a year to Scotland’s GDP.  While further reform could present new 
opportunities for Scottish business, extension of the Single Market to new 
areas may not be straightforward.  Early engagement in this area will ensure 
that reform is sensitive to the needs of Scotland. 
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http://ec.europa.eu/internal_market/index_en.htm
http://ec.europa.eu/internal_market/strategy/docs/report-from-consultation_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52006DC0211:EN:NOT


J1/S2/07/3/1 
Annexe C  

 
Title: Mid-term review of the implementation of 

the Social Agenda (2005-2010) 
Nature of proposal: Communication 
Expected date of proposal: November 2006 
 
 
Background 
The Commission launched its new Social Agenda (2005–2010) for 
modernising Europe's social model under the new Lisbon Strategy (2005). 
The agenda focuses on ensuring that all the benefits of the EU's growth and 
jobs drive reach everyone.  The agenda sets out six strategic priorities: 

• Implement the new European Employment Strategy. 
• Establish common objectives for social protection and social cohesion. 
• Set National Action Plan targets for poverty reduction/social exclusion.  
• Pursue health and safety at work strategy (e.g. Working Time Directive, 

promotion of corporate social responsibility). 
• Mainstream the drive for equal rights across all policy areas. 
• Promote social priorities in the new Member States.   

The review will be conducted in close co-ordination with the single market 
review also taking place next year (see page 8). 
 
Details of proposal 
The Communication will take stock of the implementation of the Social 
Agenda and provide an EU policy framework within which to shape the 
agenda. It will also highlight the challenges facing the EU, and assess how 
effective Member States have been in delivering against social policy targets. 
The Communication will look also to identify measures to strengthen co-
operation among and between the Member States and identify possible 
measures at EU level to complement Member States' efforts. 
 

A series of events will take place in 2007 that will shape the content of the 
Communication, e.g. the German Presidency Conference on the European 
social model (March), Annual Social Forum (September).  
 
Impact on Scotland 
Social provisions have proved controversial within the UK, with business often 
viewing them as an added ‘burden’, while trade unions see them as 
necessary protection.  The review will have implications for the Scottish 
Executive’s social inclusion and equality programmes. 
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http://europa.eu/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0033:EN:NOT


J1/S2/07/3/1 
Annexe C  

 
Title: Sustainable Production and Consumption 

(SCP) Action Plan 
Nature of proposal: Communication 
Expected date of adoption: November 2007 
 
 
Background 
European (and global) production and consumption patterns are causing 
degradation of the natural environment.  Sustainable Consumption and 
Production (SCP) is about achieving sustainable economic growth whilst 
minimising this damage.  The first EU Sustainable Development Strategy 
(SDS) (2001) focused on climate change, poverty and emerging health 
threats.  The Commission reviewed the strategy in 2005.  The renewed SDS 
recognised the need to change our unsustainable consumption and 
production patterns.  It was this revised strategy that first called for a SCP 
Action Plan, a call later echoed by the Commission Thematic Strategy on the 
Sustainable Use of Natural Resources (Dec 2005).  In June 2006, the General 
Affairs Council upgraded SCP to one of its key environmental priorities. 
 
Details of proposal 
The action plan will outline a series of initiatives to contribute to the overall 
SDS objectives. Options expected to be explored include: 
• Development of a eco-design framework complementary to the existing 

Directive on Energy Using Product 
• Promotion of  Green Private Procurement  
• Reinforcement of existing instruments, e.g. eco-labelling, Eco-

Management and Audit Scheme, Environmental Technology Action Plan 
• Improvement of the coherence between existing instruments, e.g. by 

strengthening synergies in the gathering of scientific information for policy 
support, in the process of criteria definition, in the consultation process. 

• Awareness raising amongst the different stakeholders. 
 

The Communication will be followed by a summary White Paper in 2008.  This 
may be followed by a supporting Green Paper. 
 
Impact on Scotland 
The Scottish Executive signed up to the UK-framework for sustainable 
development (Mar 2005) and in turn published its own strategy (Dec 2005).   
The Scottish strategy aims to ‘achieve more with less, reduce environmental 
impacts, improve business competitiveness and break the link between 
economic growth and environmental damage’.  It will be important to establish 
the implications of the EU proposals for the Scottish Executive strategy. 
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http://europa.eu/eur-lex/en/com/cnc/2001/com2001_0264en01.pdf
http://ec.europa.eu/sustainable/sds2001/review2005_en.htm
http://ec.europa.eu/environment/natres/pdf/com_natres_en.pdf
http://ec.europa.eu/environment/natres/pdf/com_natres_en.pdf
http://www.sustainable-development.gov.uk/publications/uk-strategy/framework-for-sd.htm
http://www.sustainable-development.gov.uk/publications/uk-strategy/framework-for-sd.htm
http://www.scotland.gov.uk/Publications/2005/12/1493902/39032


J1/S2/07/3/1 
Annexe C  

 
Title: The conditions of entry and residence of 

highly skilled workers 
Nature of proposal: Directive 
Expected date of proposal: September 2007 
 
 
Background 
The EU has increased its engagement on what was once considered a 
‘reserved’ area, a move welcomed by Council.  In 2005 the Commission 
published a Green Paper on managing the economic migration of third-
country nationals.  This was followed by a policy plan (2005) which highlighted 
a lack of highly-skilled third country nationals across the EU to fill gaps in the 
labour-market. The principal barrier to immigration was recognised as the 
need for migrants to deal with 25 different admission systems and the fact that 
having secured admission in one Member State they cannot then move easily 
to another to pursue employment1. The Green Paper also flagged up the 
need for common rules regulating at least some of the admission conditions 
for certain economic migrants. 
 
Details of proposal 
The objective of the proposal is to devise, ‘admission procedures, capable of 
responding promptly to fluctuating demands for migrant labour in the labour 
market’.  Two options are currently being considered: 
• Either a comprehensive directive dealing with the entry and stay of all 

third-country immigrants in employment (i.e. all economic migrants); 
• Or a series of directives dealing with the conditions of entry and residence 

of targeted categories (i.e. top end economic migrants only).   
 

Given that Council unanimity is required to secure passage of any proposal, 
the Commission is favouring the second option, where consensus is more 
likely.  Common rules for selected categories would avoid potentially harmful 
competition among Member States to attract such migrants and would be a 
prerequisite for intra-EU mobility for these highly qualified workers.  The 
debate is likely to centre on the chosen employment categories. 
 
Impact on Scotland 
Scotland has a shortage of high-end migrants in key sectors (e.g. engineers, 
dentists, etc).  The Scottish Executive’s ‘Fresh Talent’ initiative recognised 
this shortage and sought to encourage migrants to come and settle in 
Scotland.  However, the inability of third country migrants already settled in 
other Member States to come to Scotland has always been a problem.  
 

                                                 
1 Unless during their term in the first Member State they have secured ‘long-term residency’ 
status, which then allows for intra-community mobility. 
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http://ec.europa.eu/justice_home/doc_centre/immigration/work/doc/com_2004_811_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0669:FIN:EN:PDF


J1/S2/07/3/1 
Annexe C  

 
Title: The European Research Area – New 

horizons and further steps 
Nature of proposal: Communication 
Expected date of adoption: March 2007 
 
 
Background 
The European Research Area (ERA) was launched at the Lisbon European 
Council in March 2000 with the intention of creating a ‘Common Market’ for 
research and innovation.  The ERA is intended to co-ordinate national 
research policies around shared objectives, expertise and resources.  The 
principal tool for the delivery of this objective has been the various Framework 
Programmes.  The ERA underwent review in 2002.  
 
Details of proposal 
The Commission is currently conducting a further review of research, the 
outcome of which will be published in its first Communication in March 2007.  
The key features will be: 
• A review of the successes and failures of the ERA 
• An exploration of the interaction between the ERA and the newly founded 

European Research Council  
• The identification of new subjects which should be addressed and to 

define new actions to strengthen current efforts. 
 

The next stages will be the launch of a large institutional, political and public 
debate on the issue which will ultimately lead to a second Communication in 
2008 which will set out concrete proposals for actions to be undertaken.  The 
mid term review of the EU Life Science & Biotechnology Strategy (2007) will 
also feed into the process. 
 
Impact on Scotland 
Scotland is at the forefront of research in a number of important industries, 
e.g. nanotechnology, genetics, oncology, etc. Scotland's universities have 
united under the University-Technology banner to promote new discoveries 
and increase commercial research in Scotland.  It will therefore be essential 
for Scottish business and educational institutions to be involved in the review 
of the ERA. 
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http://www.iglortd.org/Content/ERA/Com02_565en.pdf
http://ec.europa.eu/research/fp7/
http://ec.europa.eu/research/fp7/
http://www.iglortd.org/Content/ERA/Com02_565en.pdf
http://www.university-technology.com/


J1/S2/07/3/1 
Annexe C  

 
Title: Urban Transport 
Nature of proposal: Green Paper 
Expected date of proposal: September 2007 
 
 
Background 
Almost 80% of EU citizens live in an urban environment.  Consequently urban 
transport accounts for a significant part of total mobility and an even greater 
proportion of damage to the health of citizens and the environment.  The car 
is dominant, contributing 75% of the kilometres travelled in EU cities.  
Although urban transport is governed by the subsidiarity principle, there are a 
number of areas in which the Commission can exercise leadership: (e.g. 
single market initiatives, promotion of low consumption vehicles, promotion of 
public transport, emissions control, research into transport issues etc).  The 
Commission White Paper on European Transport Policy (2001) sought to 
change the direction of transport policy by  
• Establishing  a frameworks to aid decision-making;  
• Promoting research and the spread of best practice;  
• Integrating urban transport concerns into sectorial EU policies;  
• Examining the legal/political obstacles at the EU level and where 

necessary removing them;  
• Encouraging the use of joint solutions, harmonisation, co-operation and/or 

coordination at European level. 
 
Details of proposal 
The Commission Green Paper will be a broad consultation on European 
approaches to urban transport. It will seek to identify the problems/challenges 
currently being faced and any possible (early) actions to remedy them, looking 
in particular at actions through which the EU can add value. Depending on the 
outcome of the consultation, an appropriate action plan and legislative 
instruments will be developed.   
 
Impact on Scotland 
Much of Scotland’s population lives in urban areas.  As a result the urban 
transport networks have come under increasing pressure.  Scotland’s cities 
have introduced a number of innovations: the reintroduction of trams, airport 
rail links, bus lanes, proposed congestion charging, etc).   
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http://ec.europa.eu/transport/white_paper/documents/doc/lb_com_2001_0370_en.pdf


J1/S2/07/3/1 
Annexe C  

 
Title: EU Targets on National Strategies for 

Green Public Procurement 
Nature of proposal: Communication 
Expected date of adoption: October 2007 
 
 
Background 
Green public procurement (GPP) is the inclusion of environmental criteria 
when making choices on the purchase of goods or services. Public 
procurement spending is currently worth about 16% of EU GDP.  The 2001 
Interpretative Communication on GPP sought to clarify how environmental 
concerns should be taken into account at each stage of the contract award 
procedure.  As a result of this Communication, the Commission was 
challenged on the legality of using such criteria as discriminants in public 
procurement. However in two cases before the European Court of Justice, the 
‘Wienstrom case’ (Sept 2002) and the ‘Helsinki Bus case’ (Dec 2003), the 
legitimacy of this initiative was upheld.  Since then, each subsequent public 
procurement directive has included environmental provisions. 
 

The EU Sustainable Development Strategy target for GPP is that the average 
level of GPP by 2010 should be at the level of the current best performing 
Member States.  A 2005 Commission study of GPP found that only seven 
Member States currently apply GPP criteria (Austria, Denmark, Finland, 
Germany, Netherlands, Sweden and the UK). 
 
Details of proposal 
The object of the communication is to stimulate ‘green’ demand by public 
authorities.  Given the subsidiarity issue, the proposal is non-regulatory. The 
preferred option is for a continued exchange of information with Member State 
experts in the field of GPP, in combination with clear guidance on possible 
ways for achieving the targets set forth in the renewed Sustainable 
Development Strategy.  The situation will be reviewed in 3 years, when 
regulation may be considered. 
 
Impact on Scotland 
In Scotland, 15% of all spending is done by public authorities, all of whom are 
subject to public procurement rules.  At present, in the UK, only around 20% 
of public tenders stipulate pro-environmental requirements. Contracts where 
such criteria have an impact include waste management, construction, 
building maintenance and renovation contracts.  Other areas could include 
environmentally-friendly public transport, recyclable paper, energy-efficient 
computers, air conditioning systems etc.   
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http://eur-lex.europa.eu/LexUriServ/site/en/com/2001/com2001_0274en01.pdf
http://ec.europa.eu/sustainable/docs/sec2005_0225_en.pdf
http://ec.europa.eu/environment/gpp/pdf/report_facts.pdf


J1/S2/07/3/1 
Annexe C  

 
Title: Initiative on Concessions 
Nature of proposal: Directive 
Expected date of adoption: 29 October 2007 
 
 
Background 
EU Member States are increasingly interested in Public-Private Partnerships 
(PPP) to secure the delivery of public projects. PPPs often take the form of 
concessions, i.e. public contracts that allow the recipient to exploit the 
construction/service granted after completion of the project.  At present there 
is relatively little Community legislation in this area, leaving the contracting 
body relatively free to decide how to select the private partner. 
 

The Commission adopted an Interpretative Communication (2000) to clarify 
the EC Treaty obligations applicable to the award of concessions. However, in 
spite of this guidance, misunderstandings regarding the scope and content of 
Community law persist.  There followed a Commission Green Paper on PPPs 
and Community law (April 2004), the results of which were summarised in a 
Communication (November 2005).  The key finding was a demand for 
Community action to establish a stable, consistent legal framework for the 
award of concessions across the EU.  
 
Details of proposal 
The Commission is proposing a directive that would set out a detailed 
procedure for the award of public concessions on the basis of objective, non-
discriminatory criteria as well as a clear legal framework.  Any Directive would 
also be expected to require adequate advertising of the intention to award a 
concession and also address the problems relating to the lengthy duration of 
concessions, such as the need for their adaptation over time.   
 
Impact on Scotland 
PPP is an important part of the Scottish Executive’s modernisation agenda. 
So far it has resulted in the building of three new hospitals, almost eighty new/ 
refurbished schools, three further education colleges, ten water/sewerage 
schemes, a road, and a prison.  Revision of the award of concessions will 
have implications for future projects. 
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2000:121:0002:0013:EN:PDF
http://europa.eu/servlet/portail/RenderServlet?search=DocNumber&lg=en&nb_docs=25&domain=Preparatory&in_force=NO&an_doc=2004&nu_doc=327&type_doc=COMfinal
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0569:EN:NOT


J1/S2/07/3/1 
Annexe C  

 
Title: Costs and Benefits of the Post-2012 

Climate Change Policy 
Nature of proposal: Green Paper 
Expected date of adoption: April 2007 
 
 
Background 
Climate change is a priority issue for the EU in 2007, with a number of 
proposals outlined in the following pages.  The EU is a signatory to the Kyoto 
Protocol on Climate Change.  The Protocol required the international 
community to initiate discussion on the global response to climate change 
after the end of the Protocol's 'first commitment period' (2008 to 2012) by 
2005.  As part of the EU preparation for the development of climate change 
policy post 2012, the Commission adopted the Communication ‘Winning the 
Battle Against Climate Change’ (February 2005).  The Communication 
outlined the need for broader participation by countries and sectors not 
already subject to emissions reductions, the development of low-carbon 
technologies, the continued and expanded use of market mechanisms, and 
the need to adapt to the inevitable impacts of climate change. 
The EU is presently committed to a policy framework that can keep global 
average temperature increase below 2º C compared to pre-industrial levels 
(EU Spring Council 2005). 
 
Details of proposal 
The objective of the Green Paper is to launch a wide stakeholder consultation. 
Although reducing greenhouse gases would impact on most sectors of the 
economy, it is expected that energy producers and consumers will be the 
principal focus.  
 
Impact on Scotland 
Climate change will have direct and indirect impact in Scotland. Over the next 
century, it is likely that Scotland will become warmer, sea levels will rise, 
rainfall and severe gales will increase, and there will be an increased risk of 
flooding. Changing ocean circulation may affect marine and freshwater 
fisheries. Each of these possibilities will have significant implications for the 
Scottish population, for industry, for transport, for housing.  The Executive 
recently published its response to climate change (Mar 2006).  
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http://eur-lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0035en01.pdf
http://www.scotland.gov.uk/Publications/2006/03/30091039/0


J1/S2/07/3/1 
Annexe C  

 
Title: Towards a European Climate Change 

Adaptation  Programme 
Nature of proposal: White Paper 
Expected date of adoption: November 2007 
 
 
Background 
The EU has set up several policies to combat climate change and deliver on 
its Kyoto target of 8% CO2 reductions by 2012.  The principal initiative was the 
European Climate Change Programme (ECCP) (2000), which identified and 
developed the elements necessary to implement the Kyoto Protocol.  ECCP II 
(2005) introduced the concept of a multi-annual work programme to address 
the issues, as well as introducing the concept of developing adaptation 
policies to deal with the impacts of climate change. 
 

Adaptation to climate change involves considering impacts on a range of 
sectors, organizations and people (e.g. water cycle, urban & regional 
planning, biodiversity, agriculture, human health, the insurance industry, etc).  
The Commission will launch its Green Paper on adaptation to climate change 

 December 2006, with the consultation expected to last until April 2007. in
  

As part of the consultation process, the Commission is organising a 
conference on Climate Change Adaptation (21 February 2007).   

 
Details of proposal 
The White Paper will summarise the responses to the Green Paper 
consultation and seek to outline a framework for future actions for the EU and 
Member States.  Given the importance attached to preparedness in this area, 
there is likely to follow a series of guidance notes (and possible legislative 
instruments) dealing with the impacts on vulnerability/resilience to the 
negative effects of climate change of various economic sectors; risk analysis. 
 
Impact on Scotland 
A rise in global temperatures of only 2oC will affect Scotland, increasing the 
likelihood of river flooding, sea encroachment of low lying coastal areas, 
aberrant weather.  Such conditions will have a detrimental impact on the 
population and landscape of Scotland.  To mitigate such occurrences, 
Scotland will have to address the underlying causes of climate change, but 
also importantly develop appropriate adaptation measures, some of which will 
be costly, others unpopular. The scope of the White Paper will become 
clearer after publication of the Green Paper (December 2006). 
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http://ec.europa.eu/environment/climat/first_phase.htm
https://www.synergyregistrations.com/registrations/eccp/


J1/S2/07/3/1 
Annexe C  

 
Title: Revision of Directive on National Emission 

Ceilings (NEC) for certain atmospheric 
pollutants 

Nature of proposal: Directive 
Expected date of adoption: July 2007 
 
 
Background 
As part of the debate around the Kyoto Climate Change Accord, the EU 
adopted a Directive on National Emission Ceilings (NEC) (2001).  The 
Directive set upper limits for the pollutants responsible for acidification, 
eutrophication and ground-level ozone pollution (SO2, NOx, VOCs and 
ammonia), to be met by Member States by 2010.  The first Member State 
national programmes were set up in 2002.  Following review of the ceilings in 
2004, the Commission is proposing a revision of the Directive in 2007. 
 
Details of proposal 
There are several options for Revision of the NEC Directive: 

• The NEC Directive may be complemented by other regulatory 
instruments, including market based instruments, both at Community 
and Member State level 

• Complete integration of emissions reporting obligations (same sectors, 
methodology and reporting dates); 

• Streamlining of the NEC Directive. 
 

Impact on Scotland 
The UK Air Quality Strategy was published in 2000. The UK Government and 
Scottish Executive have made significant progress in controlling the emissions 
of SO2, although there has a (narrow) failure to meet targets on NOx (2005), 
ozone (2005).  DEFRA have recently consulted on measures for the further 
improvement of air quality (July 2006).  The results of this consultation are 
likely to form the basis for UK engagement on this issue.  Scotland has a 
number of emission hotspots which will be affected by further NEC revision. 
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http://europa.eu.int/eur-lex/pri/en/oj/dat/2001/l_309/l_30920011127en00220030.pdf
http://www.defra.gov.uk/corporate/consult/airqualstrat-review/index.htm


J1/S2/07/3/1 
Annexe C  

 
Title: Emission Trading Scheme. Proposal for 

amending relevant Directives 
Nature of proposal: Directive 
Expected date of proposal: October 2007 
 
 
Background 
To help meet their Kyoto commitments on climate change, the EU adopted a 
Directive (2003) setting up an internal market to enable companies to trade 
carbon dioxide (CO2) emissions.  The Emissions Trading Scheme (ETS), 
which began operation in January 2005, allows industrial plants in the EU to 
buy and sell permits to release CO2 into the atmosphere. Companies 
exceeding their individual emission targets can buy unused credits from those 
doing better at cutting their emissions. The current scheme covers almost 
40% of the EU's total CO2 emissions. The Commission will present a 
communication on ETS in November 2006. 
 
Details of proposal 
The proposed amendment would aim to increase regulatory certainty for 
companies currently included in the ETS and to extend the scheme to cover 
more sectors and more gases. 
 

Two policy options are currently being considered. The first would seek 
greater harmonization of implementation by Member States. While this 
proposal has the advantage of requiring no legislative action at EU level, it 
would require co-ordination between Member States. This process may not 
be straightforward and may lead to difficulties of legal enforcement.  
 

The second option would encourage Member States themselves to expand 
the scope of the Directive.  An advantage of this would be that a ‘learning by 
doing’ approach would be taken by Member States, with them taking the 
initiative in terms of applying emissions trading to new activities and green 
house gasses.  However, this approach could only be possible if Member 
States unilaterally agree on new activities and gases. 
 
Impact on Scotland 
The UK Government has set a goal of reducing the UK's carbon dioxide (CO2) 
emissions, the main contributor to climate change, by 20% by 2010 and 60% 
by 2050.  The new Scottish Climate Change Programme quantifies the 
'Scottish Share' in carbon terms.  Recent figure demonstrate that Scotland is 
on the way to meeting this target (Nov 2006).  Net emissions of CO2 have 
fallen by 14% since 1990, more than any other part of the UK and 14 of the 15 
EU member states.  This has been mainly ascribed to a fall in emissions from 
coal fired power stations.  However, road transport emissions continue to rise.  
Extension of the scheme will have significant implications for Scotland. 
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http://europa.eu/rapid/pressReleasesAction.do?reference=IP/06/282&format=HTML&aged=0&language=EN&guiLanguage=en
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J1/S2/07/3/1 
Annexe C  

 
Title: Review of the IPPC Directive and existing 

legislation on industrial emissions 
Nature of proposal: Directive 
Expected date of adoption: December 2007 
 
 
Background 
The current regulation of industrial emissions is complex, comprising the 
overarching Integrated Pollution Prevention and Control (IPPC) Directive 
(1996) as well as several sectoral Directives (e.g. Large Combustion Plants 
Directive (2001), the Waste Incineration Directive (2005) etc).  The IPPC 
Directive aims to minimise pollution from industrial sources across the EU 
through a set of common rules for permitting and controlling the 
environmental performance of industrial installations. Some 50,000 
installations are covered by the Directive. The original IPPC directive has 
been amended twice since it entered in force; in May 2003 to reinforce public 
participation October 2003 to clarify the relationship between the Directive 
and the EU emission trading scheme (see page xx). The Commission review 
of the IPPC Directive (2003) noted that the interaction of the IPPC Directives 
and sectoral directives had introduced inconsistencies, particularly regarding 
scope, definitions, interaction of operative requirements and reporting.  This 
was again highlighted in the EC’s thematic strategy on air pollution (2005). 
 
Details of proposal 
The review aims to ensure compliance with the spirit of the original Directive 
and consistency between the sectoral directives. Specifically the review will: 
• Assess streamlining scenarios (through revision of the sectoral directives 

or through the creation of a single integrated framework directive), so 
reducing business/administrative costs. 

• Extend current legal framework to new types of installations    
• Encourage use of instruments to improve environmental performance 

beyond regulatory compliance (e.g. incentives for innovation, voluntary 
schemes, tax relief, administrative relief, etc.).  

 

A public hearing will take place in 2007 together with a public web-based 
consultation to ensure maximum participation in deliberations. 
 
Impact on Scotland 
The IPPC Directive placed a number of regulatory and reporting burdens on 
Scottish industry.  The current reporting process is administered by SEPA.  
Although harmonisation of the directive should reduce the regulatory burden, 
and incentives for compliance would be welcomed, expansion of the Directive 
to include new types of installation may be less popular. 
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31996L0061:EN:HTML
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J1/S2/07/3/1 
Annexe C  

 
Title: Regulating Carbon Capture and Geological 

Sequestration Storage (CCS) 
Nature of proposal: Directive (framework) 
Expected date of proposal: November 2007 
 
Background 
To help fight global warming, the EU is seeking new methods to reduce the 
release of carbon dioxide (CO2) into the atmosphere. One of the most 
promising is carbon capture and storage (CCS) whereby CO2 is separated 
from gases produced by power plants, compressed and then stored in 
geological formations. The Commission is currently supporting relevant 
research through the Sixth Framework Programme (FP6, 2002-2006), and 
there are a number of demonstration projects at various stages of 
development.   
 
Details of proposal 
In order to facilitate development of this technology, modification of the 
current legislative framework is required to remove obstacles and to manage 
additional environmental risks.  Certain pieces of EU legislation will require 
amendment: 

• EU Emissions Trading Scheme 
• The IPPC Directive (see page 20) 
• The Water Framework Directive 
• Various Waste Directives 
• The Environmental Impact Assessment Directive 

 

In addition given the long-term nature of CCS (upwards of 40 years) greater 
legal certainty is required.  Further incentives are likely to be offered for 
research and development. 
 
Impact on Scotland 
Scottish businesses are well placed to exploit CCS because they have large 
sources of CO2 located within a reasonable distance of geological formations 
suited for long-term storage2. Opportunities exist in design and 
manufacturing, among power engineering and process engineering 
companies; in innovating, and in operating and servicing CCS systems.  CO2 
storage also has the potential to improve the economics of oil and gas 
extraction, through deployment of CO2 as a mechanism for Enhanced Oil 
Recovery.  A framework directive, which removes obstacles to CCS 
development, is likely to be welcomed in Scotland.   
 

                                                 
2 According to report prepared for Scottish Enterprise and DTI (2005). 
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J1/S2/07/3/1 
Annexe C  

 
Title: Communication on the implementation and  
                           enforcement of EC environmental law 
Nature of proposal: Communication 
Expected date of adoption: December 2007 
 
 
Background 
In 1996 the Commission issued a Communication on implementing 
Community environmental law in which it recognised the need to provide up-
to-date and reliable information on the state of application of Community 
environmental law in the Member States together with an annual summary of 
infringement proceedings against Member States who had failed to implement 
Community directives.  Each year since then, the Commission has produced 
such a summary document. 
 
Details of proposal 
The proposed Communication will in effect be a review of the 1996 
Communication, and will analyse the problems identified by the Commission 
in monitoring compliance with the extensive environmental acquis, particularly 
in an enlarged Community. The Communication will also stress the primary 
role of Member States in implementing EC legislation. 
 
Impact on Scotland 
The Scottish Executive is currently consulting on methods to improve the 
enforcement of environmental law (closing date 22 February 2007).  The 
paper looks at: 

• how and when financial penalties could be more widely used without 
cases going to court;  

• whether there should be a specialist environmental court;  
• how training and guidance for enforcing authorities can be improved;  
• whether public participation could be increased.  
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Title: European Maritime Policy: Consultation 

Conclusions 
Nature of proposal: Communication 
Expected date of adoption: November 2007 
 
 
Background 
The EU has a coastline of 68 000 km, with almost half the Union’s population 
living less than 50km from the sea.  This maritime region accounts for over 
40% of the EU’s Gross Domestic Product (GDP), with 3-5 % estimated to be 
generated exclusively from sea-related industries and services, (excluding the 
value of raw materials such as oil, fish or gas). 
 

To date, separate EU policies have been developed on maritime transport, 
industry, coastal regions, offshore energy, fisheries and the environment.  To 
address the issues raise by such fractionation and to anchor maritime policy 
within the Lisbon Strategy, a Maritime Policy Task Force comprising the 
seven affected Commissioners was established.  Following this, the 
Commission adopted a Green Paper (23 June 2006), to secure opinions on a 
joined-up policy for maritime issues.  The consultation, the largest undertaken 
by the Commission, will conclude on 30 June 2007.   
 
Details of proposal 
A broad a range of stakeholders is currently being consulted, including 
Member States, third countries, International Organisations, regions, NGOs, 
business and industry, labour organisations and academia.  The results of the 
consultation will be summarised in a Communication to be issued in 
November 2007.  The Communication will likely provide the basis for a wider 
action plan to be adopted by the Commission in 2008.  While it is too early to 
be certain of the form of the action plan, it is clear from the ambit of the green 
paper consultation that it will have far reaching consequences.   
 
Impact on Scotland 
The Scottish coastline is some 10,000 miles long.  The waters around 
Scotland are some of the richest in marine life Europe, and it is estimated that 
there are still 200 tonnes of oil in Scottish.  Shipping, energy production, 
tourism, fish farming are all important to Scotland.  The attempt to create an 
overarching strategy to direct the development of maritime affairs will have 
significant implications for Scotland 
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Title: Ports policy 
Nature of proposal: Communication 
Expected date of proposal: November 2007 
 
 
Background 
One of the more controversial pieces of recent EU legislation was the Port 
Services Directive, which sought to liberalise the port handling facilities of EU 
ports. The Commission withdrew its proposal following rejection by the 
European Parliament (17 January 2006).  The parliamentary session was the 
focus of violent protests staged by dockworkers gathered for the vote. 
Following defeat, the Commission agreed to promote further debate with the 
publication of the mid-term review of its 2001 White Paper on transport policy 
(June 2006). The document outlined a series of objectives: increased 
investment in ports and their hinterland; greater competition within and 
between ports; clear rules for public funding and transparent access to port 
services; as well as various environmental constraints and development 
opportunities.  The Commission is currently in the middle of a year-long 
consultation with Member States and stakeholders.  
 
Details of proposal 
The Commission is moving cautiously on this issue and has stated that it will 
only publish concrete policy options (including possible legislative proposals) 
following the conclusion of the consultation process (closing date June 2007).  
The consultation process will consist of six regional workshops (the first to 
take place in November 2006) with all relevant stakeholders of the ports 
sector (port authorities, terminal operators, providers of technical-nautical 
services, ship owners, shippers, trade unions).  A parallel exercise will be 
conducted at Members State level. There is a possibility that the 
Communication may be postponed until 2008.   
  
Impact on Scotland 
Given the recent difficulties experienced by the Commission, it is difficult to 
speculate on the likely content of the Communication, and therefore its impact 
on Scotland.  However, given the importance of Scotland’s ports in terms of 
revenue and employment, any proposals will impact upon Scotland. 
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Title: A policy for the elimination of discards in  
            European Fisheries 
Nature of proposal: Communication 
Expected date of adoption: February 2007 
 
 
Background 
EU fisheries are governed by the Common Fisheries Policy (CFP).  Each year 
the EU sets a ‘Total Allowable Catch’ (TAC) for each fish species, which is 
allocated to member states in the form of a national ‘quota’.  The national 
quota is divided amongst individual fishing boats.  The TAC is adjusted each 
year according to the health of the fish stock, which in turn can lead to quota 
cuts.  However, the TAC controls only what is caught, not what is landed; the 
discrepancy between the two is termed ‘discard’.  Discards can result from a 
fisherman having exhausted a quota, catching species for which he has no 
quota, catching fish that are too small to land legally or from catching fish of a 
quality too poor to land.  For certain fish stocks discards can be significant.  
Other marine organisms caught accidentally will also be discarded.   
 
Details of proposal 
The Communication will define methods for discard reduction, and following 
extensive consultation with stakeholders will propose stock-specific 
regulations in early 2008.  The Commission anticipates proposing regulations 
to introduce a discard ban together with a toolbox of complementary 
measures, which may include real-time area closures, obligations to switch 
fishing grounds, prohibition of particular gear types, promotion of selective 
gears, quota flexibility, discarding taxes, landing subsidies, expropriation of 
illegal fish, adjustments to existing TAC and/or effort management measures. 
 
Impact on Scotland 
Fishing is an important Scottish industry with landings generating over 
£340m3 a year and almost 4,000 individuals employed in the catching sector 
alone.  Recent years have seen the white fish fleet decline by almost a fifth2.  
While the proposals would be expected to improve the health of the fish, there 
will be (significant) cost implications for fishermen, e.g. the purchase of new 
gear, steaming further to fishing grounds, new taxes. 
 

                                                 
3 Scottish executive news release (20/09/2006) 
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Title: Stepping up the fight against Illegal, 

Unreported and Unregulated (IUU) fishing 
Nature of proposal: Communication 
Expected date of adoption: July 2007 
 
 
Background 
Although a clandestine activity whose scale is difficult to establish, Illegal, 
Unreported and Unregulated (IUU) fishing is considered to be a major threat 
to Europe’s fish stocks and marine biodiversity, as well as a burden upon 
fishermen operating legally.   Furthermore, the impact of such activity is felt 
disproportionately by the most precarious stocks (e.g. cod, tuna, redfish) and 
sensitive ecosystems.  In 2002 the EU adopted an action plan against IUU 
fishing, which sought to raise awareness of the issues, deter EU vessels from 
engaging in such practices, and prevent fish caught by such means from 
entering the market.  
 
Details of proposal 
The proposed Communication will detail a new strategy and outline the 
necessary measures/ regulatory instruments required to realise it.  The 
introduction of any measures is likely to take place in 2008.  The key 
initiatives are likely to be: 
• Measures to exclude such fisheries products from EU markets through 

improved tracking of fisheries products once landed and better labelling. 
• Regulation to prohibit trans-shipment of fish at sea 
• Re-examination of the penalties affecting those guilty of such practices.   
• Measures to address the issue in the waters of third countries fish by EU 

vessels. 
 
Impact on Scotland 
The measures introduced in the Communication will benefit fishermen fishing 
legally, and have a detrimental impact upon those who are not.  The unknown 
(and perhaps unknowable) issues are how widespread is the IUU fishing 
practice amongst Scottish fishermen and how much have the stocks (and 
market prices) been affected by such practices conducted by other countries.  
The elimination of IUU practices should have a positive impact upon the 
health of the fish stocks, and therefore upon the fishermen who harvest them.   
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Title: Animal health policy strategy 2007-2013 
Nature of proposal: Communication 
Expected date of adoption: June 2007 
 
 
Background 
The first Community Animal Health Policy (CAHP) (1995-2004) introduced 
animal health inspections at point of origin (rather than internal borders) and 
contributed to a reduction in the spread of certain diseases.  However during 
the same period a number of disease outbreaks did occur, particularly in the 
livestock sector, necessitating revision of EU animal health policy.  The 
development of a new EU Animal Health Strategy for 2007–2013 was 
announced in December 2004.  To facilitate a new policy, the Commission 
requested an external evaluation of the first strategy (formally presented 7 
November 2006).   
 
Details of proposal 
The detail of the Communication is drawn from the evaluation report.  An 
action plan will be included presenting the outputs expected during the period 
2007-2013. For each action a preliminary assessment of need, advantages/ 
disadvantages, feasibility and stakeholder acceptance will be undertaken.  
Every regulation/directive proposed will be accompanied by a further impact 
assessment. 
 

Key features of the Communication will include: 
• Prevention of animal diseases and development of biosecurity concept. 
• Sharing of costs and responsibilities in line with subsidiarity.  This may 

lead to the development of a classification system detailing diseases which 
can be considered to have high ‘EU relevance’ and those more relevant to 
action at Member State level. 

• Simplification of legislation and ‘better regulation’. 
 

Specific actions may include: 
• Further alignment of EU rules with international guidelines and standards. 
• A move towards integrated electronic identification and certification 

procedures for intra-Community trade. 
• Providing specific support for bio-security measures at farm level via 

existing funds. 
• Negotiating export conditions at Community level. 
• Targeting illegal (commercial) imports/fraud. 
 
Impact on Scotland 
Livestock farming is an important industry for Scotland, with over 40% of all 
holdings in Scotland mainly involved in livestock farming, and almost 20% of 
all cattle and sheep in the UK to be found in Scotland.  Livestock farming is 
also an important component of the rural economy.  Following a number of 
health scares, the UK has some of the most stringent animal welfare 
legislation in the world.  Further revision of the stringent measures will impact 
upon Scotland’s farmer, possibly introducing new costs and regulatory 
burdens. 
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Title: Amending the Animal by-product regulation 
Nature of proposal: Regulation 
Expected date of adoption: End of December 2006 
 
 
Background 
Animal by-products (ABPs) are part/whole animal carcasses or products of 
animals not intended for human consumption (e.g. catering waste, 
butcher/abattoir waste, fallen stock, zoo animals, manure, semen, etc).  Every 
year more than 16m tonnes of ABP are produced in the EU.  The original 
Regulation on animal by-products (2002) was a major component of the 
Commission strategy to combat feed-borne diseases such as BSE, foot and 
mouth, swine fever and dioxin contamination.  The regulation introduced: 
• A comprehensive legal framework for action. 
• A strict identification and traceability system. 
• Requirements for the importation and transit from non EU countries. 
• A ban on intra-species recycling into feed stuffs (cannibalism). 
• Alternative disposal methods (e.g. composting, co-incineration, biogas). 
 

The Commission published a report into the workings of the regulation in 2003 
which was generally positive in the application of the regulation.  The report 
did indicate areas where simplification could be achieved (e.g. where 
requirements may be deemed to be disproportionate when it comes to very 
low risk products) along with certain necessary updates where new products 
have to be categorised.  
 
Details of proposal 
All 25 Member States have already supplied data on the measures taken to 
ensure compliance with the Regulation. In so doing each has indicated the 
areas where changes are needed, reflecting the concerns raised by economic 
operators.  Revision is likely to focus on extending the definition of ABPs, a 
re-assessment of risk represented by certain products, expanding the 
disposal options and simplify the reporting procedure. 
 
Impact on Scotland 
The original regulation, following a number of health scares, had significant 
economic and bureaucratic implications.  Given that the Directive is deemed 
to have worked well and has generally been welcomed by industry, the 
revision is likely to be less controversial.  Indeed, simplification of the 
regulatory burden would be welcome. 
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Title: Health in Europe, a Strategic Approach 
Nature of proposal: White Paper 
Expected date of proposal: June 2007 
 
 
Background 
Although health is primarily reserved to Member States, the Commission does 
play a role.  In the past, the EU has taken action on issues such as health 
threats, (e.g. bird flu), patient mobility and health promotion, ageing and new 
technologies.  Recently, the EU has set up the European Centre for Disease 
Control, developed funding programmes and introduced strategies on mental 
health and alcohol.  However, there is presently no overarching strategy to 
guide policy engagement. 
 

In 2004 the Commission launched a consultation on a new EU Health 
Strategy.  Stakeholders signalled a need for the EU to take a stronger role in 
health issues and to develop a coherent approach at Community level.  In 
addition there was a call for the EU to focus on health promotion and to tackle 
cross-border issues such as mental health, obesity, alcohol abuse. 
 
Details of proposal 
The strategy will address two key areas: 

• Key issues.  Reduction of health inequalities through specific policy 
initiatives (e.g. building on recent mental health and alcohol proposals), 
technological innovation (e.g. e-health) and the internal market in 
health services. 

• Health in all policies.  The integration of health considerations into 
other policy areas, e.g. research (through promotion of health projects), 
regional policy (through the use of structural funds in the health area), 
education (through awareness raising) and environment (through the 
use of impact assessments incorporating health considerations). 

Likely initiatives to be developed will include setting objectives and indicators 
in specified areas at member state and EU level.  This White Paper will lead 
to a summary Communication in 2008, which will likely incorporate a detailed 
action plan, as well as evaluation, co-ordination and partnership mechanisms. 
 
Impact on Scotland 
The Scottish Executive has invested significantly in Scotland’s Health Service.  
Whilst there have been improvements, there are still a number of areas where 
progress has been slower. The impact of the White Paper and later 
Communication could be significant, if it facilitates sharing of good practice 
and provides practical support in areas such as obesity, alcohol and drugs. 
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Title: Community Framework for safe and 

efficient health services 
Nature of proposal: Communication 
Expected date of proposal: June 2007 
 
 
Background 
Health systems across the EU are becoming more interconnected, due to a 
movement of patients and professionals, common public expectations across 
Europe, and the dissemination of new medical technologies.  A Commission 
High Level Group on health care currently brings together national experts at 
a practical level.  However, there is a lack of clarity over what EU law means 
for health services. Attempts to clarify this situation within the Services 
Directive failed (2004).  The Commission agreed to develop a framework to 
establish legal certainty in the area of cross border health care and to 
reinforce co-operation between Member States. The Commission is currently 
consulting on this issue (closing date, 31 January 2007). 
 
Details of proposal 
The objective of the proposal is to establish a Community framework for 
health services across the EU that addresses the legal obstacles to cross-
border healthcare.  Although the consultation is ongoing, possible options 
already identified include: 

• reinforcing co-operation through the existing High Level Group; 
• maximising use of financial instruments (such as the structural funds) 

to develop proper structures; 
• developing non-binding standards at EU level (e.g. charter of patients’ 

rights, guidelines for patients & providers of cross-border healthcare); 
• a framework directive on safe and efficient health services providing 

clarity over the application of Community law to health services; 
• a regulation providing a direct framework for health services at 

Community level (to complement to the existing regulations on the co-
ordination of social security schemes). 

 
Impact on Scotland 
Following the recent European Court of Justice ruling against the NHS (May 
2006), patients facing ‘undue delay’ in their treatment can pay for treatment in 
another EU state and recoup the costs from the NHS.  This followed an earlier 
judgment (Jul 2001) in which it was decided that health care is subject to the 
same EU laws as other services, even when funded by the public purse.  A 
framework will bring greater certainty to NHS Scotland.   
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Title: A European Strategy for Social Services of 

General Interest 
Nature of proposal: Communication 
Expected date of proposal: November 2007 
 
 
Background 
‘Social services of general interest’ (SSGI) are person-centred services such 
as health care, childcare, social inclusion, protection of rights etc, i.e. services 
that enhance the wellbeing of individuals.  Although many SSGI are classified 
as ’economic’ activities, they were removed from the Services Directive 
(February 2006) following pressure from certain Member States. 
Following this removal, the Commission published a Communication on 
Social Services (April 2006) to clarify the existing Community framework 
applicable to SSGI and to identify the specific characteristics of these 
services.  It also reviewed the support SSGIs already receive from existing 
community instruments.  To compliment this Communication, the Commission 
launched a study and consultation in order to gain a clearer picture of each 
Member State’s legislation and approach. The results of the consultation are 
already available and the results of the study are expected by early 2007. 
 

A recent European Parliament report on Services of General Interest (Sept 
2006) called on the Commission to introduce legal initiatives including a 
sectoral directive on SSGI (although it did not specify the nature of legal 
framework envisaged). 
 
Details of proposal 
The Communication will incorporate the results of the Commission’s study 
and consultation and will examine closely all options available to provide a 
stable and predictable EU legal framework for social services.   
 
Impact on Scotland 
Services of general interest are important to Scotland; health care, childcare, 
social inclusion, protection of rights.  The Communication is likely to be more 
discursive, given the sensitivity of the issue, and so provide opportunity for 
engagement in the months to follow. 
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Title: A European Union Strategy on Diet, 

Physical Activity and Health 
Nature of proposal: White Paper 
Expected date of proposal: April 2007 
 
 
Background 
Poor diet and lack of exercise are responsible for a significant number of 
health problems across the EU (e.g. obesity, heart disease, type-2 diabetes, 
hypertension, and cancer).  While health is an issue primarily reserved to 
Member States, there are a number of EU-level competences that can 
influence lifestyle; food labelling, food production and agriculture, consumer 
policy, internal market, transport policy, etc.  In this context, the Commission 
launched a Green Paper on diet and physical activity (2005).   
 
Details of proposal 
The White Paper will set out a series of strategic Community level actions 
aimed at promoting healthier diet and physical activity, and at reversing 
current obesity trends. The paper will also set out a framework for Member 
State action to facilitate information sharing.  The strategy will build on 
existing mechanisms such as the EU Platform for Diet and Physical Activity 
which promotes exchange and coordination between stakeholders. 
 

The White Paper will seek to bring coherence to existing Community policies 
from an obesity perspective as well as introduce innovative approaches to 
exploit channels not normally responsive or reachable using traditional 
methods (e.g. new forms of partnerships at grass roots level, new approaches 
to private actors willing to support the nutrition/physical activity agenda).  In 
addition, regulation is likely to be proposed in the form of new nutrition 
labelling, restrictions on advertising to children etc. 
 
Impact on Scotland 
The Scottish diet is generally recognised as poor.  It is high in fat and low in 
fruit and vegetables.  Scotland’s poor eating habits are a significant factor in 
many premature deaths. The First Minster has sought to address this issue by 
his adoption of the ‘healthy eating campaign’ as part of a long-term 
commitment to change Scotland’s diet. An initial investment of £1.42m has 
financed an advertising campaign aimed at persuading Scots to choose a 
healthier lifestyle. 
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Title: The protection of witnesses and individuals 
who cooperate with the judicial process 

Nature of proposal: Framework Decision(s)4

Expected date of adoption: May 2007 
 
 
Background 
The role of witnesses in criminal proceedings is often crucial to securing the 
conviction of offenders. Member States have a duty to protect witnesses from 
intimidation and interference by providing them with specific measures of 
protection aimed at ensuring their safety. Such protection is particularly 
important in areas of organised crime and terrorism. 
 

At present the provisions for witness protection vary across Member States. 
This disparity can have serious consequences, particularly given the increase 
in trans-border organised crime and terrorism.  
   
Details of proposal 
Areas of currently being considered: 

• Analyse impact on existing rules at Member State level, and 
international level (Council of Europe). 

• Increasing EU influence over national policies/priorities by financial 
grants, support to joint projects etc. 

• Introduction of minimum standards/common guidelines to strengthen 
witness protection. 

• Creating the first binding legislative instrument at international level – 
leading to approximation of national laws but still keeping national 
particulars of Member States. This would provide a role for EU bodies 
such as Europol at an operational level in witness protection.  

 
Impact on Scotland 
The Scottish Executive recently published a report, ‘Provision of Support to 
Victims and Witnesses of Crime in Scotland’ (Sept 2006), which concluded 
that an appropriate context and structure of legislation, policy and working 
structures were required to promote the rights of witnesses.  Also necessary 
was a mix of service provision and support at different stages.  Presently a 
range of service providers (statutory, voluntary and private) is involved in 
meeting the needs of witnesses.  The Scottish Executive is likely to utilise the 
data in this report as it engages with the EU proposal. 
 

 
 

                                                 
4 A Framework Decision has the same standing as a Regulation. 
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Annex I.   Proposals of interest to Scotland currently under consideration by the European institutions. 
 
Proposal Type Background Current status 
EDUCATION 
European 
Qualifications 
Framework 
(EQF) 

Recommendation The EQF will be a voluntary 
reference framework to facilitate 
transparency, transfer and 
recognition of qualifications 
across the EU  

The EQF proposal is currently being examined by 
the Council and Parliament.  Adoption is expected 
before the end of 2007.  

European 
Institute of 
Technology 
(EIT) 

Communication 
(June 2006) 

The EIT is an institution that will 
aim to identify strategic scientific 
challenges of potential economic 
interests in inter-disciplinary 
areas and will select and fund 
Knowledge Communities to 
address them. 

The proposed regulation on the EIT will be discussed 
in the European Parliament and the Council of 
Ministers during 2007 in accordance with the co-
decision procedure. The target is adoption by the 
end of 2007 or early 2008.  

ENTERPRISE & CULTURE 
Spirit Drinks Regulation (2005) The Regulation updates and 

improves existing EU law 
governing the definition, 
description and presentation of 
spirit drinks.  

The new Regulation is currently being considered by 
Member States at official level and by the European 
Parliament.  However, given the controversial and 
sensitive nature of the proposals, the Regulation will 
require two readings, meaning that adoption will not 
take place before mid 2007. 

Mortgage 
Credit  

Communication 
(September 
2006) 

The paper proposes the creation 
of a mortgage credit market, to 
allow consumers to shop for 
mortgages across the EU. 

A White Paper on the subject will be issued by the 
end of May 2007, setting out potential reforms. 
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Energy 
efficiency 

Action plan 
(October 2006) 

The action plan contains some 
75 measures, covering energy 
efficiency as it relates to 
buildings, transport, generation 
and appliances 

The action plan will be implemented over the next six 
years, with a mid term review in 2009.  A number of 
legislative proposals and revisions will be rolled out 
over the period: 
• Revision of Framework Directive on appliance 

labelling (2007) 
• New regulatory framework to promote connection 

of decentralised generation (2007) 
• Green Paper on indirect taxation (2007)  
• Establishment of a ‘Covenant of Mayors’ bringing 

together in a permanent network the mayors of 20-
30 of Europe's largest, ‘pioneering’ cities (2007). 

• Develop series of initiatives to finance energy 
efficiency investments for SMEs (2007-08) 

• New legislation establishing minimum performance 
requirements for new and renovated buildings 
(2008) 

• New binding efficiency requirements for new 
electricity, heating and cooling capacity lower than 
20 MW (2008)  

• Revision of the Energy Tax Directive (2008) 
• Revision of Energy Performance of Buildings 

Directive (2009) 
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ENVIRONMENT & RURAL DEVELOPMENT 
6th 
Environmental 
Action 
Programme 
(EAP) 

Thematic 
Strategies 

The 6th EAP(2002-12) required 
the Commission to prepare 7 
thematic strategies; Air Pollution 
(2005), Waste (2005), Marine 
Environment (2005), Soil (2006), 
Pesticides (2006), Sustainable 
Resources (2005)  and Urban 
Environment (2006).  
The Strategies represent the next 
generation of environment policy. 
They take a longer-term 
perspective, setting objectives to 
2020 so providing a stable policy 
framework. Each strategy 
identifies the most appropriate 
instruments to deliver policy 
goals. 

Several of the strategies are still being considered by 
the Parliament and Council (Soil, Waste, Resources, 
Pesticides and Urban Environment).  The Marine 
Environment strategy is being incorporated into 
consideration of the overarching Maritime Strategy.  
Each strategy once adopted (which will take place 
during 2007) will provide the Commission with a 
mandate to take further action in the relevant area. 

Biodiversity Communication 
(2006) 

The road map sets out priority 
actions for the EU objectives to 
halt/reduce the decline of 
biodiversity.  

The Commission actions on climate change 
proposed for 2007 are likely to impact upon the 
biodiversity issue.  In addition, the Birds Directive & 
the Habitats Directive (and the Natura 2000 
protected sites they created) will be reviewed in 
2007.  These sites are one of the principal EU tools 
for halting biodiversity decline.  Review will likely 
include extension of the current designation to new 
species and habitats. 
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Biofuels Strategy 

(February 2006) 
The Communication set out 
measures to promote the 
production of biofuels. 

The Commission is currently reviewing the biofuels 
as part of a broader examination of energy, but also 
specifically in its revision of the Biofuels Directive 
(2003) and as part of its review of the Fuel Quality 
Directive (2003) both of which will take place in 2007.  
Also under review is the energy crop premium 
scheme.   
 

Common 
Agricultural 
Policy (CAP) 
reform 

Reform package 
(2003) 

The CAP underwent significant 
reform in 2003 with the 
introduction of a new system of 
direct payments, (single payment 
scheme; SPS) which decoupled 
aid from production. 

The CAP will undergo a ‘health check’ in 2008 whilst 
the general review of the EU budget (2009) will 
include reflections on the CAP's future beyond 2013. 
Likely issues for 2007 include: 
• The imposition of top and bottom limits to what 

farmers can receive under the SPS 
• An end to the exceptions in the SPS designed to 

cater for specific regional situations 
• Reform of Common Market Organisations (CMO) 

rules (Dec 2006).  The Commission will propose 
replacement of the current 21 individual CMOs 
with a single one, with harmonised rules on 
intervention, import tariff quotas, export refunds, 
safeguard measures and state aids.  This could 
lead to the elimination of remaining production 
quotas, e.g. milk quotas. 
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Surface water 
pollution 

Communication & 
Directive (July 
2006) 

The proposed Directive would 
increase protection for surface 
water by setting limits on 
concentrations in surface waters 
of forty-one types of pesticides, 
heavy metals and other 
dangerous chemical substances 
that pose a particular risk to life.  

The Parliament and Council will consider the 
Communication and proposed Directive during 2007.  
 
 

COMMUNITIES 
Gender 
Equality 

Road map (2006) 
 

This road map set out objectives 
and actions for EU policies to 
achieve gender equality and to 
tackle remaining problems and 
obstacles. 

The year 2007 has been designated the European 
Year of Equal Opportunities for All.  A number of 
events will take place across the EU:   
• ‘Equality summit’, with ministers, social partners 

and non-governmental organisations will gather 
together for the first time to consider the themes 
of equal opportunities and non-discrimination (30-
31 Jan 07);  

• 2 new Eurobarometer surveys to discover 
Europeans' attitudes towards discrimination;  

• A pan-European campaign on European anti-
discrimination policies and legislation. 
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JUSTICE 
Drugs & Civil 
Society 

Green Paper 
(Sept 2006) 

Consultation to establish scale of 
problem across the EU and to 
solicit views on common 
approaches at EU level.  

The EU is currently in the middle of its Action Plan on 
Drugs (2005-08) and the its overarching Drugs 
Strategy (2005-12).  The Commission intend to issue 
a report on the contributions received from the Green 
Paper and suggest ways forward, both of which will 
be published in 2007. An impact assessment will 
also be conducted in 2007 , and the two together will 
feed into the development of the second drugs action 
plan to be developed in 2008 covering 2009–12.  
The year 2008 will also be important because there 
will be a re-assessment of the decisions taken at the 
Special Session of the General Assembly of the UN 
on drugs (UNGASS) in June 1998. 

Rights of the 
child 

Communication 
(July 2006) 

The action plan set out a 
framework to facilitate the 
implementation of the rights of 
the child within the EU.  

The action plan outlined a number of Community 
level actions.  The Communication will be considered 
by the Parliament and Council.  A number of 
legislative proposals are likely to emerge in late 2007 
early 2008. 

Alcohol policy Communication 
(March 2006) 

The objective of the 
Communication was to explore 
means to reduce the 
health/social harm due to alcohol 
consumption and to establish an 
EU-wide strategy. 

The Commission does not intend to legislate in this 
area, rather it will seek to complement national 
policies and strategies. However, it will establish an 
Alcohol and Health Forum by June 2007 to support, 
co-ordinate and add value to national strategies. 
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Jurisdiction 
and ne bis in 
idem 

Green Paper 
(March 2006) 

The consultation sought views on 
conflicts of jurisdiction between 
the courts of the Member States 
in criminal matters in the light of 
the ne bis in idem principle 
(double jeopardy), i.e. to prevent 
the risk of an individual being 
tried several times for the same 
offence in different States.  

The Commission had intended to bring forward a 
framework decision proposal by the end of 2006, but 
their timetable has slipped.  This is likely to appear 
early in 2007.  
 

The 
Passerelle 
(bridging) 
Clause – 
erosion of the 
national veto 
in the Justice 
Area 

Proposal 
(September 
2006) 

The Commission, frustrated at 
the slow progress of Justice 
legislation, proposed moving the 
decision-making process from 
third pillar (unanimity in Council) 
to first pillar (QMV) using a 
bridging clause(Article 42) of the 
EU Treaty.   

This controversial issue has already generated much 
debate in Council and Member States.  This is an 
issue for the Council alone, and debate will continue 
into 2007. 

Succession & 
Wills 

Green Paper 
(March 2005) 

The consultation sought views on 
inheritance where more than one 
Member State legal jurisdiction 
was involved.  The idea of a 
‘European certificate of 
inheritance’ was also explored. 

The consultation on this issue is likely to continue 
into early 2007.  It is likely that the Commission will 
propose legislation either late 2007 or early 2008. 

Matrimonial 
issues 

Green Paper 
(July 2006) 

The consultation sought to 
examine the legal and practical 
issues arising in international 
situations in the area of property 
rights of married and unmarried 

The results of the consultation will be published in 
2007, together with legislative recommendations. 
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couples. 
European 
Supervision 
Order (‘Euro-
Bail’)  

Framework 
Decision (August 
2006) 

The European supervision order 
would be a decision issued by a 
judicial authority (i.e. a court, a 
judge, etc.) in one Member State 
that must be recognised by a 
competent authority in another. 
The aim is to let the suspect 
benefit from a pre-trial 
supervision measure in his/her 
natural environment (residence).  

Debate continues in the European Parliament Civil 
Liberties Committee and Council on this issue, and 
will continue into 2007.  A consensus is likely to 
emerge toward the end of 2007.   
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Annex II.   Early informal indication of 2007 Work Programme priorities of 

selected bodies 
 
Scottish Executive 

• Strategic Energy Review 
• Green Paper on Climate Change 
• Health Strategy White Paper 
• Follow-up to the Maritime Green Paper 
• Single Market Review 
• next phase of Lisbon Strategy 

 
UKREP 

• Modernisation of the European economy (renewed Lisbon strategy, 
internal market reform) 

• European Framework for economic migrants 
• Strategic energy review 
• New maritime policy 
• Sustainable production and consumption 
• Social stock take  
• Climate change policy 

 
LGIB (local government) 

• Public services and procurement: consideration of future law in the 
field of social services; target-setting for national green procurement; a 
new law on the award of concessions. 

• Environment, climate change and energy policy: Action Plan on 
sustainable production and consumption; implementation and 
enforcement of EU environment law; Green Paper on climate change; 
strategic review of Europe’s energy policy; new laws on vehicle 
emissions. 

• Migration issues: new laws on labour migration, conditions of entry 
and residence for highly skilled workers, sanctions against employers 
of illegally resident migrants; evolution of the European Asylum 
System. 

• Employment and social policy: mid-term review of the Social 
agenda; report on the social challenges facing people in Europe 
deriving from globalisation, ageing population, multiculturalism, poverty 
and exclusion, etc; development of common principles in creating a 
flexible but secure labour market (“flexicurity”); European e-inclusion 
strategy. 

• Public health, consumer policy and fair trading: White Paper on 
health strategy, and efforts to improve the efficiency, effectiveness and 
accessibility of health services throughout the EU; White Paper on 
nutrition; animal health strategy 2007-13 (will include enforcement by 
local authorities); revision and better enforcement of laws on safety of 
toys; revision of food labelling laws. 

• Regional policy and urban, rural and coastal communities: 4th 
report on economic and social cohesion; assessment on how regional 
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policy programmes support the Lisbon agenda (earmarking of 
programmes financed by the structural funds); revised laws concerning 
regional and state aids; revised law on compliance in the CAP direct 
support schemes; Green paper on urban transport; actions towards a 
comprehensive EU maritime strategy; EU ports strategy. 

• Education, research and innovation: a new higher education 
programme; development of the European Research Area. 

 
Ongoing priorities 

• Structural funds and other funding programmes 
• Implementing the Lisbon strategy  
• Review procedures in the award of public contracts 
• Action Plan on energy efficiency  
• Thematic Strategy on Waste and Recycling 
• Demographic future of Europe 
• Tackling alcohol-related harm 
• Constitutional Treaty and governance, including securing commitments 

to better consultation and reducing EU red tape 
 
Scotland Europa 

• Energy issues & climate change issues.  Strategic Review of 
European Energy Policy. Strategic energy technology plan. Measures 
to ensure completion of internal market for electricity and gas.  
Emission Trading Scheme. Green Paper on climate change (post 
2012). Regulation on Carbon Capture & Geological Storage.  Review of 
industrial emissions legislation.  White paper on Climate change 
adaptation 

• Employment, Enterprise & Research.  Communication on Single 
Market Review.  Review of Social Agenda.  Communication on the 
Lisbon agenda.  Action Plan on Sustainable Production and 
Consumption.  Communication on ‘Flexicurity’ of labour law.  Report on 
Economic & Social Cohesion.  Communication on mobile TV in the 
internal market.  Communication on European Research Area.  
Communication on Life Sciences & Biotechnology Strategy.  Erasmus 
Mundi II.  E-inclusion strategy.  Communication on future Maritime 
Policy 

• Finance & related issues.  Directive on Solvency of Insurance 
Companies.  Communication on VAT rates (other than standard rate). 
Amendment of directive on Undertakings for Collective Investments in 
Transferable Securities.  Directive on modernisation of VAT provisions.  
White Paper on Mortgage Credit Market 

• Communication on Green Public Procurement 
• Communication on implementation and enforcement of environmental 

law 
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Conveners: 
 
Subordinate Legislation Committee 
Justice 1 and 2 Committee 
Local Government and Transport 
Committee 
Education Committee 
Enterprise and Culture Committee 
Communities Committee 
Health Committee 
Environment and Rural Development 
Committee 
 

TG.01
Edinburgh
EH99 1SP

Tel: 0131-348-5234
Calls via RNID Typetalk:18001-

0131-348-5234
Fax: 0131-348-5088

europe@scottish.parliament.uk

6 December 2006

Dear Convener, 
 
INQUIRY INTO THE TRANSPOSITION AND IMPLEMENTATION OF 
EUROPEAN DIRECTIVES IN SCOTLAND
 
At its meeting on Tuesday 5 December the European and External Relations 
Committee considered a report from Jim Wallace MSP on his reporter led 
inquiry on the transposition and implementation of European Directives in 
Scotland.  The initial focus of the inquiry was on ‘gold plating’ and Professor 
Alan Page who was the committee’s adviser conducted a comparative 
analysis of four specific directives.  The reporter also conducted a number of 
fact-finding visits to Copenhagen, Dublin, Brussels and Westminster during 
which he looked in more detail at the scrutiny of European legislation in 
different Parliaments.  From these visits he has identified a number of issues 
in relation to the role of the Scottish Parliament in scrutinising European 
legislation especially at the early stage of the process and the Committee 
would welcome your Committee’s views on the main conclusions and themes 
of his report which is attached.  It would be useful if you could respond by 
Friday 26 January 2007 and your committee’s views will help to inform our 
final report.  We will also be taking oral evidence on the report in January and 
February  
 
Yours sincerely, 
 
 
Linda Fabiani 
Convener, European and External Relations Committee 
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European and External Relations Committee 
 

 
Reporter’s Report on the Inquiry into the Transposition and 
Implementation of European Directives in Scotland  
 
Introduction 
 

1. At its meeting on 25 October 2005 the Committee agreed that Jim 
Wallace MSP would act as its Reporter on an inquiry into the 
transposition and implementation of EU directives in Scotland.  

 
2. This is the Reporter’s final report to the Committee and it is hoped that 

it is useful in both highlighting some key issues and themes as well as 
identifying areas where there may be scope to develop the 
Committee’s scrutiny function in relation to the EU legislative process. 

 
3. The Reporter would like to thank Professor Alan Page who has acted 

as an adviser on this inquiry and whose in-depth knowledge and 
analysis in this area has been invaluable. 

 
      
Format of the Inquiry 
 

4. The inquiry initially focused on the transposition and implementation of 
four specific directives and Professor Alan Page was asked to conduct 
a comparative analysis of how the Scottish Executive, UK and Irish 
Governments transposed these directives into law and this is attached 
as Annexe A.            

  
5. A call for written evidence was launched between 22 November 2005 

and 3 February 2006 to which nine responses were received.  A further 
late response was also received and all are available on the 
Committee’s web pages at: 
http://www.scottish.parliament.uk/business/committees/europe/inquiries
/tied/eur-tied-home.htm. 
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The Clerks have also drafted a summary of this evidence5 and this was 
considered by the Committee at its meeting on 12 September 2006. 

      
6. The Reporter also carried out a number of fact-finding visits to 

Brussels, Dublin, Copenhagen and Westminster and a full list of those 
organisations and parliamentary colleagues with whom he met can be 
found at Annexe B.  In addition to these fact-finding visits the Reporter 
also met with a number of key stakeholders in Scotland including SEPA 
and NFUS.  The reporter would like to thank all those involved for 
taking the time to meet with him and for their extremely helpful advice 
and comments.   

 
7. Finally, the reporter met with Lord Davidson who recently carried out a 

review on the implementation of EU legislation at UK level and whose 
final report was published on 28 November 20066.  

 
Drinking Water Directive
 

8. In the course of his inquiry the Reporter identified a number of issues in 
relation to the drinking water directive and the Committee agreed at its 
meeting on 12 September 2006 to write to the Scottish Executive 
inviting its views on these issues.  A copy of the Convener’s letter is 
attached as Annexe C. 

 
9. The Reporter received detailed advice from the Parliament’s legal 

office which would suggest that the regulations would appear to be a 
partial implementation of Council Directive 98/83/EC on the quality of 
drinking water intended for human consumption in respect of private 
water supplies for domestic purposes only.   

 
10. It would also appear that the transposition is late; it is not clear how the 

Regulations are intended to work in some circumstances; and that as 
well as being late the transposition may be incomplete. This would 
assume, of course, that the Regulations are driven by the 'need' to 
implement the Drinking Water Directive rather than as is suggested in 
Annex A by the desire to strengthen the regulation of private water 
supplies.  The Committee awaits the response from the Executive.  
However, the reporter suggests that this lack of clarity illustrates the 
need for greater transparency in the transposition process. 

 
Waste Incineration Directive 
 

11. In his analysis of the waste incineration directive Professor Page point 
out that although it has been transposed in identical terms it is 
interpreted differently in different parts of the United Kingdom.  In 
particular, DEFRA has taken the view that small waste oil burners are 

                                                 
5 EU S2/06/12/2, Annexe B 
6 http://www.cabinetoffice.gov.uk/REGULATION/reviewing_regulation/davidson_review/ 
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not covered by the directive on the basis that these are not ‘technical 
units’ within the meaning of the directive. 

 
12. The reporter raised this issue with the Deputy Minister for Environment 

and Rural Development.  In her response (Annexe D) the Deputy 
Minister states that: ‘The Commission expressed the view that 
DEFRA’s treatment of small waste oil burners under the Directive 
appeared to run contrary to the aim of the Directive to minimise 
incineration as a waste disposal method and that, consequently, the 
UK had failed to fulfil its obligations under the Waste Incineration 
Directive.  The Executive’s views on this issue…are consistent with the 
views expressed by the Commission.’ 

 
Fish Sellers and Buyers Directive 
 

13. With regards to the Fish Sellers and Buyers Directive, Professor Page 
points out that the House of Lords Select Committee on the Merits of 
Statutory Instruments had concerns that the Regulations, which are 
very similar in Scotland and England, would impose a disproportionate 
burden on buyers of direct sale fish from smaller vessels. 

 
Public Contracts Directive 
 

14. The regulations which implement this Directive in both Scotland and 
England are almost identical, the Scottish Regulations being almost a 
carbon copy of the rest of the United Kingdom Regulations.    Professor 
Page notes that: ‘this is the first example we have encountered of 
Scotland opting for the separate implementation of EC Directives after 
devolution in an area previously regulated on a UK-wide basis, but not 
so far as can be judged with a view to implementing them differently’, 
an issue we come back to later in this report.                       

 
The implementation of EU obligations  
 

15. Under the devolution settlement the devolved administrations are 
responsible for implementing EU obligations which concern devolved 
matters.7 The functions transferred to the Scottish Ministers under 
section 53 of the Scotland Act include functions in relation to observing 
and implementing obligations under Community law,8 the intention 
being that the Scottish Executive should assume the role of the United 
Kingdom government in the implementation of EU obligations in the 
devolved areas, for which purpose it has access to the powers 
conferred by section 2(2) of the European Communities Act , now 
extended by the Legislative and Regulatory Reform Act 2006. Part of 
the thinking behind giving the Scottish Executive the power to 

                                                 
7 Memorandum of Understanding, paragraph 20. 
8 Scotland Act, s57(1); see also Schedule 5, paragraph 7(2), which excepts ‘observing and 
implementing… obligations under Community law’ from the reservation of  relations with the 
European Communities. 
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implement EU obligations was that it would enable obligations to be 
implemented in a manner which best serves Scottish needs.9  

 
16. The implementation of obligations is not a matter for the Scottish 

Executive alone. In contrast to most other devolved law-making 
powers, the powers conferred by section 2(2) of the European 
Communities Act continue to be exercisable in relation to devolved 
matters by United Kingdom Ministers concurrently with their Scottish 
counterparts.10 This means that the United Kingdom government, 
whose responsibility for complying with Community law  is not affected 
by devolution, can intervene to give effect to Community obligations 
should this be necessary. It also means that the Scottish Executive has 
the option of relying on Westminster in the implementation of 
obligations should it so choose: ‘If the devolved administrations wish, it 
is open to them to ask the UK government to extend UK legislation to 
cover their EU obligations’.11   

 
17. The implementation of EU obligations relies heavily on cooperation 

between the United Kingdom government and the devolved 
administrations. The practical arrangements are set out in the 
Memorandum of Understanding and the supplementary Concordats on 
Coordination of European Policy Issues. These require the lead 
Whitehall department to notify the devolved administrations at official 
level of any new EU obligation which concerns devolved matters and 
which it will be the responsibility of the devolved administrations to 
implement in Scotland, Wales or Northern Ireland.  

 
18. It is then for the devolved administrations to consider, in bilateral 

consultation with the lead Whitehall department, and other departments 
and devolved administrations if appropriate, how the obligation should 
be implemented and administratively enforced within the required 
timescale. This includes consideration of whether to implement the 
obligation separately or opt for GB or UK legislation. Under the 
concordat between DEFRA and the Scottish Executive, which is the 
only concordat we have identified to address the issue, the Executive 
undertakes to let Defra know within four weeks of the notification of a 
requirement to implement an EU obligation whether it intends to use 
the option to implement through use of UK/GB instruments.12 

 
The Scrutiny Role of the European and External Relations Committee 
 

19. Given the above the Committee has agreed that the transposition and 
implementation of EU directives is an important area of scrutiny.  
However, given limited resources it currently focuses on two criteria:     

 
                                                 
9 Bulmer, Burch et al, , Carter, Hogwood and Scott, British Devolution and European Policy-
Making (2002), 85 
10 Scotland Act, s57(1). 
11 Memorandum of Understanding OU paragraph 20. 
12 Para 22 
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• The Scottish Executive’s performance in adhering to the 
timetables and deadlines for the transposition and 
implementation of our Community obligations; and 

 
• The Scottish Executive’s justification for relying on  section 57(1) 

of the Scotland Act.13   
 

20. The Committee’s predecessor agreed with the Executive that it would 
provide, every two months, a list of all EC/EU obligations in devolved 
areas that were to be transposed and then implemented.  The 
document provides information on lead departments, deadlines and 
information on the use of section 57(1).  

 
21. However, the Committee’s predecessor also agreed in its legacy paper 

that ‘future progress can be made in terms of comparative analysis of 
EC legislation and SSIs.’14  Further, in giving evidence to the 
Subordinate Legislation Committee’s regulatory framework inquiry, 
Professor Page identified a number of other areas which might be 
examined in relation to transposition and implementation.  These 
included ‘differential implementation’, ‘gold plating’, the effectiveness of 
consultation between the UK government and devolved 
administrations, and the effectiveness of consultation with outside 
interests.  

 
22. It is also recognised that the resources required to conduct a detailed  

analysis of the transposition of all legislation within the Parliament  
would be substantial.  The Committee’s predecessor estimated that: 
‘about 15% of the estimated 350 Scottish Statutory Instruments 
received each year are driven by the EU.’  

 
The Role of Subject Committees 
 

23. The Parliament’s subject committees also have a role in the scrutiny of 
EU legislation and there are some examples where they have sought to 
exert influence both at the policy development stage and in relation to 
transposition and implementation of EU directives.  For example, the 
Enterprise and Culture Committee responded to a Commission 
consultation on the reform of EU state aid guidelines policy: 
http://www.scottish.parliament.uk/business/committees/enterprise/inqui
ries/eusa/ec05-eusa-submission.htm.  The Committee subsequently 
received an acknowledgement and an invite to a follow-up meeting with 
the relevant Head of Division which the Parliament’s European Officer 
attended.    

 
24. The Justice Committee’s agreed to track a number of civil law 

proposals from the Commission following the Scottish election in 2003.  

                                                 
13 The power that enables Westminster to implement EC obligations in a devolved area on a 
UK wide basis.    
14 EU/S2/03/1/3 

53 



J1/S2/07/3/1 
Annexe E 

For example, the Justice 1 Committee agreed to track the 
implementation of a regulation in relation to parental responsibility and 
considered a note from the Executive on the draft regulation in 
November 2003 which set out the provisions and their possible 
implications.  In the period before the regulation came into force on 1 
March 2005 the Committee also sought assurances from the Executive 
regarding the implications of the regulation for its plans for reform of 
family law.  

 
25. The Justice 1 Committee have also contributed substantive comments 

to the subsidiarity and proportionality check which was carried out by 
the House of Lords European Union Committee on the draft proposal 
for a Council regulation on divorce.15 The Committee also conducted a 
short inquiry on the green paper and submitted its views to the 
Commission.  

 
Fact-Finding Visits 
 
Ireland 
 

26. In Ireland, all Commission proposals are sent to the Irish Parliament’s 
standing committee on EU affairs with a one page “scrutiny note” from 
the appropriate Government Department explaining the potential 
impact on Ireland.  The EU Affairs Committee then identifies those 
legislative proposals which merit greater scrutiny by the appropriate 
subject Committee.  This approach is very resource intensive but it 
ensures that all European legislative proposals are considered by the 
Parliament. 

 
27. The view of some stakeholders that the Irish Parliament’s scrutiny 

function in relation to EU legislation is expanding and that there is 
increasing engagement between stakeholders and the parliamentary 
committees in relation to this process. 

 
Denmark  
 

28. The scrutiny of European legislation is viewed as a priority within the 
Danish Parliament and this is reflected in the the resources allocated to 
the process.  Indeed, the reporter’s findings confirmed that the Danish 
model is widely respected as being both comprehensive and rigorous.       

 
29. The Danish Parliament’s European Affairs Committee is responsible for 

mandating the Danish Government on all EU legislative proposals 
ahead of a European Council.  The appropriate Government Minister 
will appear before the Committee seeking agreement for the Danish 
position on the proposal.  This “position” is formulated following 
consideration by one of 35 EC special committees and the 
Government’s Foreign Affairs Committee in consultation with key 

                                                 
15 J1/S2/06/34/1 
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stakeholders.  As such, the Parliament mandates the Government to 
negotiate with the EU Council and this results in a more consensual 
approach to the eventual transposition and implementation of EU 
directives.  It should be noted that this is in keeping with Denmark’s 
traditional consensual political system and emphasis on coalition 
government.        

 
House of Commons 
 

30. Scrutiny of European matters is carried out in the House of Commons 
mainly by the European Scrutiny Committee (ESC) and the three 
European Standing Committees to which it refers documents for 
debate. 

 
31. The main purpose of the scrutiny system is to hold UK Ministers to 

account for their actions in the Council and to provide the House with 
opportunities to influence them.  The system concentrates on the 
analysis of documents and around 1,200 EU documents are deposited 
annually including the Commission’s Green and White papers as well 
as draft legislation. 

 
32. The ESC’s main role is to assess the political and legal importance of 

each EU document and to determine which are debated.  Within ten 
working days of a document being deposited in the parliament, the 
Committee receives an Explanatory Memorandum (EM) on it from the 
relevant Minister.  This sets out, among other things, the likely impact 
of the proposal and the UK Government’s policy towards it.  

 
33. The ESC may recommend that some proposals merit further 

consideration, either by a debate in one of the three European 
Standing Committees or, exceptionally, on the floor of the House of 
Commons.  Under the scrutiny reserve resolution passed by the House 
of Commons, Ministers should not agree to proposals which the 
Committee has not cleared or which are awaiting debate. 

 
34. One of the main issues to arise from the reporter’s visit to the House of 

Commons was the involvement of the devolved administrations in the 
drafting of EMs where proposals relate to devolved competencies.  The 
ESC raised this issue with the UK Government in 2002 when it 
recommended that: ‘the Government relax the confidentiality provision 
in the concordat sufficiently to be able to indicate in EMs whether 
discussions have taken place with devolved institutions and, as far as 
possible, on what subjects.’16 

 
35. The Government responded by stating that: ‘In future, where an 

Explanatory Memorandum states that a minister from one or more 
devolved administrations also has an interest, the Government intends 
this to indicate that those devolved administrations have been 

                                                 
16 European Scrutiny in the Commons, Thirtieth Report of Session 2001-02, para.106. 
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consulted on the terms of the Explanatory Memorandum and on its 
subject matter.’17 

 
36. However, there would appear to be little scrutiny within the Scottish 

Parliament as to the extent of the Scottish Executive’s contribution to 
EM’s which relate to devolved competencies and this is a matter which 
the Committee may wish to raise with Ministers. 

 
37. The EM should also include a Regulatory Impact Assessment (RIA) if 

the proposal imposes burdens on business and this is sometimes 
submitted separately.  The Committee may, therefore, also wish to 
raise with Ministers whether they are consulted on RIAs which relate to 
devolved competencies especially where there may be significant 
burdens on Scottish business.         

 
House of Lords  
 

38. The primary purpose of the House of Lords European Union 
Committee is to scrutinise EU law in draft before it is agreed in the EU.  
On this basis it seeks to carry out its work at the earliest possible stage 
in the EU decision-making process.  Unlike the House of Commons the 
Committee does not give detailed consideration to all European 
documents.  Rather, the Chairman conducts a “sift” and decides which 
should be referred to one of the seven sub-committees for further 
examination.  About a quarter of the documents are referred to the sub-
committees.   

   
39. The sub-committees look at the policy implications of proposals; 

whether they are properly matters which the EU (rather than the UK) 
should be legislating for (“Subsidiarity”) and whether they have been 
subject to a proper cost analysis (“Regulatory impact of assessment”).  
Draft reports setting out conclusions and recommendations are then 
prepared and agreed by the sub-committees, and approved by the 
Select Committee, before they are published.  A number of these 
reports are subsequently debated in the House. 

 
40. The Select Committee has also recently agreed to conduct an inquiry 

into the European Commission’s annual Legislative and Work 
Programme for 2007 with a view to flagging up at an early stage any 
potential problems with the proposals.  It is also intended to inform its 
scrutiny of the Commission’s Annual Policy Strategy (APS) for 2008.     

 
Brussels 

 
41. The European Commission published a series of initiatives on better 

regulation on 14 November.  The initiatives covered the issues of 
reducing administrative costs, simplifying and codifying European 

                                                 
17 European Scrutiny in the Commons: Government’s Observations on the Committee’s 
Thirtieth Report of Session 2001-2002, para.40.  
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legislation and ensuring better quality Commission impact 
assessments. 

 
42. The Commission proposed to cut the administrative burden for 

companies by 25% by 2012.  They have proposed that this target 
should be adopted by the next Spring European Council to ensure buy-
in and assistance from member states.  This is the overarching aim and 
the Commission hopes that initiatives such as simplification and 
codification and better impact assessments will ensure that this target 
can be met.  A 25% cut in the administrative burden would result in an 
increase of 1.5% in EU GDP generating around €150 billion for the 
European Union economy. 

 
43. To enable this target to be achieved the Commission will launch an 

Action Programme to measure administrative costs and reduce 
administrative burdens generated by existing legislation in the 
European Union.  This Action Programme sets out the way in which a 
cut of 25% in the administrative burden can be achieved along with a 
common methodology for how costs will be measured along with 
common principles for reducing these burdens.    

       
44. Since 2005 impact assessments have been made compulsory for all 

major initiatives from the European Commission. The Commission has 
now made a proposal to establish an Impact Assessment Board (IAB).  
The IAB would work under the direct authority of the Commission 
President and will be responsible for examining draft impact 
assessments and offering advice to the appropriate departments on 
where improvements can be made.  These boards will have to approve 
impact assessments before a proposal will be adopted by the 
Commission. 

 
45. The Commission has also proposed that the programme simplifying EU 

legislation which began in October 2005 should continue with a further 
43 initiatives being added for review.  By the end of 2006, 51 initiatives 
will have undergone review and have either been repealed, recast, 
codified or reviewed.  The 43 initiatives proposed means that if 
completed the Commission will be very close to its target of reviewing 
100 initiatives by October 2008. 

 
46.  The Commission’s Better Regulation Agenda has also seen the 

introduction of compulsory consultation process with key stakeholders 
prior to legislative proposals being adopted. 

 
47. Key to the European Commission’s proposals will be the input and co-

operation of member states.  In addition legislative regions such as 
Scotland will also be required to participate.  The Scottish Executive 
has already adopted a Better Regulation agenda in part due to the 
Commission’s involvement in this area. 
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48. The United Kingdom Government has taken a proactive role in the 
Better Regulation field by establishing the Better Regulation Executive 
(BRE) based in the Cabinet Office.  The BRE is responsible for 
developing the UK Government's Transposition Guide which provides 
guidance to UK Government Departments on how to implement 
European directives effectively.  The BRE is also responsible for taking 
a close look at Government Department's regulatory proposals when 
these would cost over £20 million to the private or voluntary sectors.   

 
49. Any regulatory proposal of this nature would have to go before the UK 

Government's Panel for Regulatory Accountability which is chaired by 
the Prime Minister with the Chancellor of the Exchequer also being a 
member.  The panel is responsible for considering any domestic or 
European legislation which breaches the threshold.  If the Panel is 
dissatisfied with a regulatory proposal it has the power to refuse to 
sanction its progress. 

 
Consultation  
 

50. In both Dublin and Copenhagen, there was a high level of consultation 
on European related issues with stakeholders.  This consultation takes 
place at the start of the EU legislative process and allows the 
respective Governments to shape an informed policy position for their 
member state. 

 
51. For instance in Ireland it is now a requirement for a Regulatory Impact 

Assessment (RIA) to be produced for all EU legislative proposals.  The 
RIA provides preliminary analysis of a proposal from an Irish 
perspective and is produced in consultation with key stakeholders.  
Once a Directive has been agreed at EU level, the RIA is updated 
ahead of the transposition process. 

 
52. Within Denmark, as discussed above, when a proposal is published by 

the European Commission, it is considered by one of the 35 EC 
Special Committees whose membership includes key stakeholders. 

 
53. The EERC may wish to consider whether there is greater scope for 

wider consultation with stakeholders both at the policy development 
stage as well as at the transposition and implementation stage.  This is 
a view supported by SEPA in evidence to the Subordinate Legislation 
Committee on its regulatory framework inquiry:  

 
Given that most Scottish environmental legislation transposes EU law, it is 
important that agencies such as SEPA are consulted during the development 
of the originating European proposals to ensure that these are practicable, 
enforceable and deliver the desired outcome.  Similarly, there is arguably a 
greater need for SEPA to input to the prior assessment of the impact, costs 
and benefits of new approaches and laws i.e. as part of the regulatory impact 
assessment.  The earlier the consultation, the easier it is to inform the overall 
principles.18   

                                                 
18 SL/S2/05/5/1 
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Gold Plating 
  

54. In both Ireland and Denmark (and in common with what is often said in 
the United Kingdom) there is a perception within the business 
community that it is over-burdened by regulation.  There is also a 
common belief that business in other European Union Member States 
is less burdened.  For example, the Irish Business and Employers 
Federation (IBEF) doubted whether there was a level playing field 
across Member states.   

 
55. The European Commission has committed itself to working more 

closely with Member states to ensure that the interpretation of 
directives is consistent across the European Union.  The Commission 
currently monitors transposition on a country by country basis through 
a system called conformity checking. 

 
56. When the European Commission produces draft legislation it usually 

includes an article committing all Member States to the production of a 
correlation table to be sent to the European Commission which 
illustrates how a Directive has been implemented into domestic 
legislation.  However, when the proposal is discussed at EU Council 
level the commitment to provide correlation tables is normally removed 
by Member States.  The retention of correlation tables would allow a 
better judgement to be made on whether gold plating had taken place 
in the transposition of a Directive.   

 
57. However, the Commission’s focus is on ensuring that legislation is 

sufficient to enact directives and there is no monitoring of ‘gold plating’.  
Indeed, in the environmental field this is specifically allowed for under 
Article 176 of the Treaty Establishing the European Community.   

 
58. A recent study of ‘gold plating’ by the Foreign Policy Centre and the 

Federation of Small Businesses (FSB) found that: ‘There can be no 
doubt  that there are a number of cases where Whitehall has extended 
the scope of the original directive.’19   Through an analysis of eight 
directives it is suggested that: ‘Gold-plating occurs in various forms, 
including extending the scope of EU directives by including extra 
pieces of legislation in the statutory instrument; widening the scope of 
the EU directive to cover extra requirements; and introducing targets 
and deadlines.’ 

 
59. However, the UK Government’s policy as stated in the Cabinet Office’s 

guide on transposition20 is not to go beyond the minimum requirements 
of European directives unless there are exceptional circumstances, 

                                                 
19 Sarah Schaefer and Edward Young, Burdened by Brussels or the UK? Improving the 
Implementation of EU Directives, A joint publication by the Foreign Policy Centre and the 
Federation of Small Businesses (September 2006).  
20 Transposition guide: how to implement European directives effectively, Regulatory Impact 
Unit, Cabinet Office, march 2005  
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justified by a cost-benefit analysis and extensive consultation with 
stakeholders.  

 
60. A report by the House of Commons Select Committee on 

Modernisation of the House of Commons stated in relation to ‘gold-
plating’ that: 

 
What is important is that Parliament is in full possession of the facts when it is 
making the law; that MPs and Peers know which bits of a bill or SI are 
necessary to meet the minimum required by an EU directive and which bits 
are being proposed by the Government on its own initiative – what we are 
doing because we must in order to meet our Community obligations and what 
we have chosen to do in addition.  Parliament needs the best possible 
information on which to reach informal decisions.21

 
61. The Committee may wish to consider that this equally applies to the 

Scottish Parliament’s scrutiny of EU related legislation.  
       
Davidson Review  
 

62. The Davidson review was commissioned in the Chancellor’s Pre-
Budget Report 2005 to: ‘look at how the UK implements European 
legislation and how this affects the competitiveness of the UK 
economy.’22  The review  generated over 160 written responses 
between March and May 2006.  A summary of responses was 
published in July 2006 and: ‘The vast of majority of those who 
responded said that over-implementation of European legislation was a 
significant issue where additional UK requirements or complexity had 
resulted in a competitive disadvantage for UK firms.’23  In contrast: ‘A 
minority of those responding, mainly from outside the private sector, 
argued that “under-implementation was a more important issue than 
over-implementation.’ 

 
63. In relation to devolution, the review notes that: ‘A few respondents took 

the view that the Scotland Act, which imposes a more strict obligation 
on Scottish Ministers to comply with European legislation, may cause 
Scottish Ministers to be more risk averse in implementing European 
legislation.  Devolution was also cited by some as another factor 
increasing the burden for those operating across UK borders.’24 

 
64. In launching his report Lord Davidson stated that: 

 
In some cases, additions made during the transposition of European 
legislation provide benefits to business such as greater legal clarity and the 
streamlining of existing domestic legislation. However, there are examples 
where UK implementation could be less burdensome without harming the 
intended protection provided by the regulation. My proposals should enable 

                                                 
21 Select Committee on Modernisation of the House of Commons, Scrutiny of European 
Business, Second Report of Session 2004-05    
22 Davidson Review: Summary of responses to call for evidence, p4. 
23 Ibid., p15 
24 Ibid. p.18 
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business to compete more effectively. My hope is that they will also reduce 
the chance of unnecessary over-implementation in the future.25

 
65. The report recommends specific simplification proposals in ten 

legislative areas including consumer sales, financial services, transport, 
food hygiene and waste legislation.  The Committee may wish to 
consider asking the  Executive whether they expect to be consulted on 
the UK Government’s response to the review as it relates to devolved 
matters.      

 
Enforcement of EU obligations 
 

66. A further issue to emerge during the reporter’s fact-finding visits is 
whether a level playing field exists in relation to the enforcement of EU 
legislation.  This point was also made by Professor Page in his analysis 
of the implementation of the Waste Incineration Directive which he 
suggests: ‘despite the commitment to uniformity of treatment the 
Directive bears differently on businesses in different parts of the United 
Kingdom, which is a cautionary reminder that a “level playing field”, 
which was the aim here, is not simply a matter of the rules themselves 
but of the way in which they are interpreted and applied.’ 

 
67. More widely, while it would appear that there is agreement that most 

Member states are transposing EU directives in a timeous and 
satisfactory manner there is not the same confidence that the 
legislation is being adequately enforced.   

 
68. The European Commission acknowledged that they rely on member 

states to report to them on whether a Directive has been enforced.  
This is largely because they have no inspectorate powers in member 
states; they therefore, rely on citizens and NGOs to make a complaint 
when they think a member state is failing to enforce a directive.   

 
69. In addition, in terms of environmental legislation it was clear that the 

Commission were keen to ensure that the desired results and 
environmental standards were met and in a sense if this happened 
enforcement wasn’t such an issue.   

 
70. The Commission also acknowledged that another potential problem in 

assessing whether directives are properly transposed and then 
enforced was that there are not always specified minimum levels of 
information required by an inspection.  For example, in the 
environmental field there are non-binding guidelines.  This position will 
be reviewed in 2007. 

 
71. Another issue is that it is up to a member state to set the level on 

sanction for a breach of a directive.  This means that a breach of EU 
legislation may not result in the same penalty across the European 
Union.  A recent European Court of Justice ruling has given the 

                                                 
25 http://www.cabinetoffice.gov.uk/REGULATION/news/2006/061128.asp 
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Commission the right to set minimum penalties for breaches and a 
proposal establishing a minimum framework for penalties in the 
environmental sector will be published in the next six months. 

 
72. In both Ireland and Denmark enforcement of EU obligations lay with 

local and regional regulators.  This means that member state 
governments are devolving responsibility for ensuring compliance.  
Some stakeholders in Ireland suggested there was a lack of 
accountability in terms of the regulators. 

 
73. In both Ireland and Denmark there was a suggestion that perhaps in 

other member states enforcement of EU directives is not so rigorous. 
 
Differential Implementation 
 

74. One of the main issues to emerge from the reporter’s inquiry is 
‘differential implementation’, i.e. the freedom the Scottish Executive has 
to go its own way and to ‘tailor Scottish solutions to Scottish problems’.  
In his comparative analysis of four statutory instruments Professor 
Page found that three of those essentially follow the lead set by 
Westminster.  While this may mean that there are no distinctive 
Scottish interests that need to be taken into account in the 
implementation process it may also mean that there are distinctive 
Scottish interests but that they have not been taken into account.  
Professor Page suggests three reasons or sets of reasons which are 
not mutually exclusive as to why the Scottish interest may not be taken 
into account: 

 
• Obligations may be framed in such a way as to leave the 

Scottish Executive no ‘margin of appreciation’ or scope for what 
has been termed ‘differential implementation’. 

 
• The United Kingdom government may nevertheless be opposed 

to such implementation. DEFRA, for example, is said to be more 
opposed than some other Whitehall departments to the 
differential implementation of obligations. And even if the United 
Kingdom government is not directly opposed, the need ‘to 
ensure that any differences of approach nonetheless produce 
consistency of effect and, where appropriate, of timing26’ may 
act as a disincentive to the Scottish Executive going its own 
way.  

 
• Even though obligations may be framed in such a way as to 

leave room for differential implementation, and the United 
Kingdom government may not be opposed to it, the Scottish 
Executive may nevertheless fail to take advantage of the scope 
for this. This may be, for example, because it lacks the 
resources to exploit that scope and has therefore decided to rely 

                                                 
26 EU Concordat, para.B4.17 
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on Whitehall as much as possible; because the need to secure 
agreement makes it easier to follow the Whitehall lead; because 
of the threat of litigation or enforcement proceedings; or for any 
one of a number of other possible reasons.     

 
75. Professor Page suggests that whatever the exact reason the analysis 

underlines the importance of the effective parliamentary scrutiny at the 
devolved level of both the negotiation and implementation of European 
obligations with a view to ensuring: 

 
• that obligations are framed in such a way as to allow distinctive 

Scottish interests to be taken into account in their 
implementation, and  

 
• that those interests are in fact taken into account in their 

implementation.  
 
Consultation between the UK Government and the Scottish Executive    
      

76. In a briefing paper for the Subordinate Legislation Committee’s 
Regulatory Framework Inquiry Professor Page states that: 

 
It has become an accepted tenet of European policy making that if national 
interests are to be fully taken into account in the negotiation of Community 
obligations they have to be voiced at an early stage in the process.  The 
same is no less true of devolved interests.27     

 
77. However, as the Committee is aware the Scottish Executive as a 

devolved administration has no guaranteed voice in the Community 
decision-making process.  Rather, the emphasis is on consultation with 
the UK Government as set out in the Memorandum of Understanding 
which governs relations between the UK Government and the devolved 
administrations.  The UK Government commits itself to involving the 
devolved administrations as fully as possible in discussions about the 
formulation of the UK’s policy position on all EU and international 
matters which touch on devolved matters.   

 
78. Professor Page suggests that: ‘Despite assurances that this process 

works well there is evidence this is not always the case.’  Specifically, 
he points to a Cabinet Office report28 which suggests that further work 
should be carried out to investigate whether the traditional systems of 
consultation and policy development within Whitehall and between 
Whitehall and devolved administrations are as robust as they might be 
when dealing with European legislative processes.29   

 

                                                 
27 SL/S2/05/5/1 
28 Cabinet Office, Improving the Way the UK Handles European Legislation, Pilot Quality 
Assurance Study and Transposition Conference, Synthesis Report, October 2002, 
recommendation 5. 
29 SL/S2/05/5/1 
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79. UK government policy on transposition emphasises the importance of 
appropriate co-ordination and consultation within government including 
the devolved administrations.  It recommends preparing a project plan 
for eventual transposition of the legislation which should be agreed 
where appropriate with the devolved administrations.30   

 
 
Engaging at an early stage in the EU legislative process 
 

80. The focus of the Committee in the first two sessions has been on the 
later stages of the legislative process with little consideration given to 
influencing the formulation of policy ‘upstream’.  However, given that 
the Parliament now has a European Officer based in Brussels there is 
greater opportunity for the Committee to identify key issues at an 
earlier stage in the European policy process.         

 
81. At its meeting on 7 November the Committee agreed to consult key 

stakeholders on the Commission’s legislative and work programme for 
2007.  The aim of this process is to identify and to monitor those key 
policy initiatives within areas of devolved competence which will 
potentially have a significant impact on Scotland.  The policy initiatives 
identified from this legislative and work programme will also inform the 
Committee’s legacy paper. The European Officer will have 
responsibility for providing intelligence on a regular basis on these 
priorities.   

 
82. The Committee may wish to consider conducting detailed scrutiny of 

legislative proposals from the Commission which have been identified 
as having a potentially significant impact on Scotland.  This would 
include consulting widely with stakeholders.   

 
83. The Committee would then track the specific issues they have chosen 

to engage with as they pass through the European legislative process.  
This engagement would involve the Committee continuing to press any 
particularly Scottish issues which might arise from the proposed EU 
legislation.  The Committee’s engagement would involve scrutinising 
the Scottish Executive to ensure Scottish interests are represented at 
the UK level, for example, through contributing to Explanatory 
Memoranda and Regulatory Impact Assessments.  The Committee 
may also wish, where appropriate, lobbying the UK Government and 
the European Commission directly to ensure Scottish interests continue 
to be considered. 

 
The Transposition Process 
 

84. Once a piece of EU legislation has been agreed, the Committee would 
be expected to transfer its attention to the transposition and 

                                                 
30 Regulatory Impact Unit, Transposition Guide: How to Implement European Directives 
Effectively (2003), paragraph 2.23 
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implementation process in Scotland.  This would involve scrutinising 
the Scottish Executive’s proposals for transposition and where it is 
deemed necessary inviting key stakeholders to give evidence to the 
Committee on the Executive’s proposals for transposition.  

 
85. The Committee may wish to give consideration to whether the provision 

of a transposition note by the Scottish Executive would facilitate greater 
scrutiny within this process.  Since 2001, the UK Government has been 
required to produce a Transposition Note with all pieces of legislation 
which transpose an EU Directive.  The Transposition Note should show 
how each element of the Directive has been, or will be, transposed into 
UK law. This will allow greater transparency but also highlight areas of 
over or under-implementation. 

 
86. At present, although the UK government is required to produce a 

transposition note when implementing an EU directive the Scottish 
Executive is not.  Indeed, it would appear that the Executive produces 
transposition notes only rarely. 

 
87. For example, although the Statutory Instrument which introduced the 

EC Fertilisers Regulations at Westminster (SI 2006/2486) were 
accompanied by a transposition note, the Executive did not provide 
such a note with the equivalent instrument in Scotland even though the 
regulations are virtually word for word on both sides of the border.      

 
88. Following the adoption of a piece of legislation into Scottish law which 

transposes EU obligations, the Committee may wish to revisit - by 
consultation with stakeholders - that transposition after a certain period 
of time to examine whether the aim of the European Directive has been 
met by the Scottish implementing legislation.  This approach might help 
to address perceived gold plating and enforcement issues. 

 
89. In adopting such a system of scrutinising proposed EU legislation from 

the very start of the process until its conclusion when it is transposed 
into Scottish law and subsequently implemented it is expected that the 
Committee may adopt a different approach towards each particular 
issue.  That is it may decide an issue is so important that they wish to 
track it throughout the whole process.  For other issues the Committee 
might wish to engage at particular points in the process. 

 
Main Themes and Conclusions 
 

90. As it is clearly an issue not only in the UK but in other Member States 
the Committee may wish to consider that there is a need for greater 
transparency within the transposition process to allow greater scrutiny 
of ‘gold plating’. 

 
91. For example, the Committee may wish to give further consideration to 

whether the wider provision of Transposition Notes for EU related 
legislation laid before the Scottish Parliament may be useful in 
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identifying gold plating.   The Committee may wish to consult with the 
Subordinate Legislation Committee on this issue. 

 
92. It was also apparent to the reporter that while there is much debate on 

‘gold plating’ the manner in which regulations are interpreted and 
enforced is also significant in determining whether there is a ‘level 
playing field’.  The Committee may also consider whether there is a 
need for greater scrutiny in this area.  

 
93. It was clear from the reporter’s fact-finding visits that the level of 

parliamentary scrutiny of EU directives by Member States both at the 
legislative proposal stage and in relation to transposition and 
implementation is much higher than in the Scottish Parliament.  This is 
in many respects unsurprising given that Scotland is not a Member 
State.  However, at the same time there is clearly a significant amount 
of European legislation within areas of devolved competence and it 
may be that there is a need for greater scrutiny by the Scottish 
Parliament in this area.   This will, of course, depend on available 
resources especially in relation to the workload of both the EERC and 
relevant subject committees. 

 
94. The Committee may wish, therefore, to consider whether there is a 

wider role for the Parliament in scrutinising European legislative 
proposals which relate to devolved matters.  This would involve 
identifying significant legislative proposals from the Commission at an 
early stage and utilising the European Officer to provide intelligence 
from Brussels.   

 
95. In particular, the Committee may wish to consider whether there is a 

need for greater scrutiny of the Scottish Executive in ensuring that 
Scottish interests are effectively represented both in terms of the 
transposition of Directives and in influencing the UK Government’s 
negotiating position on proposed EU legislation which relates to 
devolved matters.  For example, whether the Scottish Executive is 
effectively contributing to Explanatory Memoranda and Regulatory 
Impact Assessments  drafted by the UK Government on European 
proposals which relate to devolved matters.  

 
96. It is also clear that there is scope for greater co-operation with the 

European scrutiny committees at Westminster in considering both 
legislative proposals at an early stage and the transposition and 
implementation of Directives and the Committee may wish to give 
consideration as to how to take this forward, for example, through 
strengthening the UK European Chairs forum.  

 
 
Jim Wallace MSP 
Committee Reporter 
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Inquiry into the Transposition and Implementation of European 
Directives in Scotland 
 
As part of the reporter’s inquiry, I was invited to carry out a comparative  
analysis of four sets of implementing regulations: the Registration of Fish 
Sellers and Buyers and Designation of Auction Sites (Scotland) Regulations 
2005 (SSI 2005/286), the Waste Incineration (Scotland) Regulations 2003 
(SSI 2003/170), the Public Contracts (Scotland) Regulations 2006 (SSI 
2006/1) and the Private Water Supplies (Scotland) Regulations 2006 (SSI 
2006/209). The transposition of each set of regulations for Scotland was 
analysed by the Directorate of Legal Services. I then compared the 
regulations with their rest of the United Kingdom equivalents. I also compared 
them where possible with their Irish equivalents.  
 
 
Fish Sellers and Buyers  
 
These regulations make provision for the implementation and enforcement of 
Article 9 of Council Regulation (EEC) 2847/93 and Article 22 of Council 
Regulation (EEC) 2371/2002, which relate to first marketing and purchasing of 
fish. They are paralleled in England by the Registration of Fish Buyers and 
Sellers and Designation of Auction Sites Regulations 2005 (SI 2005/1605), 
and in Wales and Northern Ireland by the Registration of Fish Buyers and 
Sellers and Designation of Fish Auction Sites (Wales) Regulations 2006 (SI 
2006/1495 (W 145)) and the Registration of Fish Buyers and Sellers and 
Designation of Fish Auction Sites (Northern Ireland) Regulations 2005 (SR 
2005/419).  
 
The Scottish and English Regulations are very similar. There are some minor 
differences between them but these are not in my view significant. They 
reflect differences in Scots law and administration rather than differences in 
policy. As originally made, there was one substantive difference between the 
two sets of regulations, but the Scottish Regulations were amended almost 
immediately to bring them into line with the English Regulations.31  
 
The Welsh and Northern Irish Regulations duplicate the English Regulations, 
to the extent of replicating errors in the latter. The Welsh Regulations were 
made almost a year to the day after the English Regulations. 
 
The House of Lords Select Committee on the Merits of Statutory Instruments 
drew the English Regulations to the special attention of the House on the 
grounds that they gave rise to issues of public policy likely to be of interest to 
the House, and that they might inappropriately implement European 
legislation.32 The Committee’s concern was that the Regulations would 
impose a disproportionate burden on buyers of direct sale fish from smaller 
vessels. The implication is that if there is over-implementation it is over-
implementation that is common to all four sets of Regulations. 
                                                 
31 By the Registration of Fish Sellers and Buyers and Designation of Auction Sites (Scotland) 
Amendment Regulations 2005 (SSI 2005/438) 
32 Fifth Report, 2005-06, HL 18, paras 11-18. 
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The Community obligations are in the form of regulations which are ‘directly 
applicable’ in national law. In principle, therefore, there is no need to 
transpose their provisions, although it is not uncommon to make provision for 
their administration and enforcement as here. This may explain why the Sea 
Fisheries (Control of Catches) Regulations 2003 (SI 2003/345), which 
implement the regulations in Ireland, make no provision for the registration of 
buyers and sellers or the designation of auction sites. 
 
Waste Incineration  
 
These Regulations implement Directive 2000/76/EC of the European 
Parliament and of the Council on the incineration of waste. The equivalent 
English and Welsh Regulations are the Waste Incineration (England and 
Wales) Regulations 2002 (SI 2002/2980). 
 
The two sets of regulations are again very similar. Such differences as there 
are appear to be mainly a consequence of the fact that waste incineration is 
regulated separately in Scotland rather than a decision to implement the 
Directive differently in Scotland.  
 
The Executive explained its approach to the implementation of the Directive in 
a letter to the Committee’s predecessor in the first session:  
 

‘The Waste Incineration Directive will be implemented using secondary 
Scottish legislation. It will be similar to legislation in other parts of the UK 
in order to achieve a common approach and therefore a level playing 
field for Scottish business. The Scottish Executive usually drafts 
separate statutory instruments to implement Directives whenever the 
subject matter is devolved. This follows consultation with Scottish 
stakeholders and ensures that our regulations take full account of any 
special circumstances north of the Border. 
 
As Directive 2000/76/EC covers devolved matters, there is no reason 
why the regulations to transpose the Directive should not be different to 
the rest of the UK, provided they transpose the Directive in full. The 
Executive has already carefully considered this in relation to this 
Directive and has concluded that, other than reflecting regulatory 
differences in Scotland, the implementing regulations should take the 
same approach as the rest of the UK. This reflects policy that 
environmental regulations affecting businesses should be consistent, 
whenever appropriate, throughout the UK. It is not necessary to use 
Section 57(1) procedures to achieve this common approach nor is it the 
practice of the Scottish Executive to do so’ (EU/03/2/7).  

 
Although the Directive has been transposed in identical terms, it emerged in 
the course of the inquiry that it is interpreted differently in different parts of the 
United Kingdom. The Directive applies to incineration and co-incineration 
plants (Article 2(1)). Incineration plant is defined as any ‘stationary or mobile 
technical unit dedicated to the thermal treatment of wastes’ (Article 3.4). 
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DEFRA has taken the view that small waste oil burners are not covered by the 
Directive on the grounds that these are not ‘technical units’ within the meaning 
of the Directive, an interpretation not shared by the Scottish Executive. The 
upshot is that despite the commitment to uniformity of treatment the Directive 
bears differently on businesses in different parts of the United Kingdom, which 
is a cautionary reminder that a ‘level playing field’, which was the aim here, is 
not simply a matter of the rules themselves but of the way in which they are 
interpreted and applied.  
 
The most striking feature of the corresponding Irish Regulations, the 
European Communities (Incineration of Waste) Regulations 2003 (SI 
2003/275), is their brevity. They simply state that the Environmental Protection 
Agency should not grant a licence to an incineration or co-incineration plant 
unless it is satisfied that the requirements of the Directive will be complied 
with and that it should attach such conditions to licences as are necessary to 
give effect to the Directive. 
 
Public Contracts  
 
These Regulations implement Directive 2004/18/EC of the European 
Parliament and of the Council on the coordination of procedures for the award 
of public works contracts, public supply contracts and public service contracts 
and Directive 89/665/EEC on the co-ordination of laws relating to the review 
procedures for the award of public supply and public works contracts. The 
equivalent rest of the United Kingdom Regulations are the Public Contracts 
Regulations 2006 (SI 2006/5). 
 
The two sets of Regulations are almost identical, the Scottish Regulations 
being almost a carbon copy of the rest of the United Kingdom Regulations. 
The former were made on 4 January 2006, the latter on 9 January 2006; they 
both came into force on 31 January 2006. The regulatory impact assessments 
accompanying the Regulations are also almost identical. 
 
Interestingly, this is the first example we have encountered of Scotland opting 
for the separate implementation of EC Directives after devolution in an area 
previously regulated on a UK-wide basis, but not so far as can be judged with 
a view to implementing them differently. 
 
A comparison of the corresponding Irish Regulations, the European 
Communities (Award of Public Authorities’ Contracts) Regulations 2006 (SI 
2006/329), reveals that the Irish have preferred a ‘copy out’ approach to the 
transposition of Directive 2004/18/EC. While administratively less 
burdensome, it leaves the burden of working out what the Directive means to 
those interested in its provisions. In contrast to the United Kingdom, the 
opportunity has not been taken to re-enact the European Communities 
(Review Procedures for the Award of Public Supply and Public Works 
Contracts) Regulations 1992 (SI 1992/38), which continue to give effect to the 
Remedies Directive in Ireland.  
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Private Water Supplies  
 
These Regulations implement Council Directive 98/83/EC on the quality of 
water intended for human consumption in respect of private water supplies in 
Scotland. The Directive was implemented in respect of the public water supply 
by the Water Supply (Water Quality) (Scotland) Regulations 2001 (SSI 2001 
No 227). We have not been able to identify equivalent Regulations in other 
parts of the United Kingdom,  which suggests that in making these 
Regulations the Scottish Executive has been driven as much by a desire to 
strengthen the regulation of private water supplies as by the ‘need’ to 
implement the Drinking Water Directive. This is a tentative conclusion, but one 
I am supported in by the fact that the deadline for implementation has long 
passed and by the fact that in enforcement proceedings brought by the 
Commission before the European Court of Justice the United Kingdom was 
found to have failed to implement the Directive in Wales and Northern Ireland 
but not in England or Scotland.33 Reading between the lines, my sense is that 
all four administrations started out with a common commitment to 
strengthening the regulation of private water supplies but that that 
commitment survived only in Scotland.  
 
Conclusions  
 
Many transposition measures parallel their rest of the UK equivalents. Of the 
sample we have looked at, the Waste Incineration (Scotland) Regulations 
2003, the Registration of Fish Sellers and Buyers and Designation of Auction 
Sites (Scotland) Regulations 2005, and the Public Contracts (Scotland) 
Regulations 2006 all fit this description. The exception is the Private Water 
Supplies (Scotland) Regulations 2006. 
 
A number of factors may be adduced in explanation of this lack of difference:  
 

• The absence of distinctive Scottish interests, which from the 
Committee’s perspective is the most reassuring explanation. If there is 
are no distinctive Scottish interests it makes sense not to reinvent the 
wheel. The Committee’s predecessor had no objection in principle to 
the use of UK- or GB-wide legislation in devolved areas, provided there 
were no specific Scottish interests to be accommodated. This was said, 
however, in the context of the use of section 57(1) to implement 
obligations and not cases in which obligations are implemented 
separately but in effectively the same terms. The Committee may want 
to satisfy itself that there are indeed no distinctive Scottish interests 
where obligations are being implemented separately as well as through 
section 57(1).  

 
• The lack of any real discretion in the implementation of obligations, 

which may reflect a failure to articulate or press Scottish interests when 

                                                 
33 Case C-63/02 Commission of the European Communities v United Kingdom of Great 
Britain and Northern Ireland. 
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the UK negotiating line was being worked out or subsequently in the 
course of negotiations in Brussels.  

 
• Opposition to differential implementation on the part of Whitehall 

departments.34 DEFRA is said to be less willing than some other 
Whitehall departments to let the devolved administrations go their own 
way. 

 
• A tendency to play safe in the face of potential state liability.35 The lack 

of objective justification for differential treatment may give rise to 
claims, which is said to be a factor in agriculture. 

 
• A pragmatic decision to let the Whitehall machinery take the strain.36  

 
Alan Page  
 
19 November 2006. 

                                                 
34 Sloat, Scotland in Europe (2002), 208 
35 Rawlings, Delineating Wales (2003), 436. 
36 Ibid. 
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