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Introduction 
 
1. The purpose of this note is to provide further information in relation to two 

issues that arose during the meeting of the Justice 1 Committee on 16 March 
2005. 

 
Civil partnerships and ‘bigamy’ 
 
2. Under the Civil Partnership Act 2004 (‘the 2004 Act’) two people are not eligible 

to register a civil partnership in Scotland if either is married or registered in a 
civil partnership (2004 Act, s 86(1)(d)). 

 
3. Furthermore, under the 2004 Act (s 100(3)) a person (‘A’) commits an offence 

who registers in Scotland as a civil partner of another person (‘B’) knowing that 
either or both –  

 
• A is already married to, or in a civil partnership with, a person other 

than B; or 
• B is already married to, or in a civil partnership with, a person other 

than A 
 

4. On conviction on indictment a person committing this statutory offence is liable 
to imprisonment for a term not exceeding two years or to a fine (or both). On 
summary conviction he or she is liable to imprisonment for a term not 
exceeding three months and/or a fine not exceeding level 3 on the standard 
scale (currently £1,000). 

 
5. Although the legislation does not explicitly refer to it as such, this statutory 

offence is the equivalent of the common law offence of ‘bigamy’, which is 



committed where a person goes through a second ceremony of marriage while 
his or her first marriage is still in existence.1 

 
Religious divorces – the issue 
 
6. Scottish people who profess the Jewish religion typically regard themselves as 

operating under a dual system of ‘law’. On the one hand, they adhere to the law 
of the state laid down by legislation and case law; on the other hand, they want 
to abide by the principles of their religion, including the provisions of Jewish 
law. 

 
7. They regard divorce legislation (ie Divorce (Scotland) Act 1976) as empowering 

dissolution of the civil aspect of their marriage only, whilst leaving the religious 
aspect of the marriage intact. Accordingly, without an additional ‘Jewish 
divorce’ (‘Get’) they are not free to marry under Jewish law. 

 
8. Divorce is permitted under Jewish law. There are no grounds for Jewish divorce 

as such - it is sufficient that the marriage has broken down irretrievably, as 
evidenced by the agreement of both parties to the termination of their marriage. 
The Jewish Court (Beth Din) does not (and cannot) pronounce a Jewish divorce 
– it is the parties who effect the divorce. The court’s role is merely to supervise 
the divorce. 

 
9. The requirement of mutual consent to the Jewish divorce can sometimes result 

in unfairness to one of the spouses. A husband, for example (or a wife) may 
refuse to participate in Jewish divorce proceedings, thereby leaving their 
spouse (although divorced according to Scots law) unable to remarry according 
to Jewish law. Sometimes a refusal may be based on spite or bitterness. 
Sometimes it may be used to obtain some perceived negotiating advantage in 
the discussions which are ongoing in the period leading up to the divorce; 
relating to children, property and finances.  

 
Scottish Office consultation: ‘Improving Family Law’ (1999) 
 
10. When the Scottish Office issued its consultation document, Improving Family 

Law in 1999 it sought views on whether the Scottish courts should be given a 
discretionary power (exercised on the application of either party to the divorce) 
to refuse a divorce recognised under Scots law to a spouse who unreasonably 
refuses to cooperate with his or her partner in the termination of a religious 
divorce (para 2.5.1 and para 2.6). 

 
11. The Scottish Office received responses from 5 Jewish organisations, including 

the Scottish Council of Jewish Communities, in support of the proposal (see 
consultation responses 28, 34, 43, 81 and 91). 

 
12. The Scottish Council of Jewish Communities and ‘Women in the Community’ 

wanted the Scottish Office to go further than the proposal which they consulted 
on and oblige the courts to satisfy themselves as to whether or not a religious 

                                            
1 Elaine Sutherland, Child and Family Law (1999), para 11.76. 

 2

http://www.scotland.gov.uk/library/documents-w8/isfl-00.htm
http://www.scotland.gov.uk/library/documents-w8/isfl-00.htm
http://www.scotland.gov.uk/justice/familylaw/responses.pdf


divorce had been granted without this investigation being instigated by the 
parties. This was because they felt that otherwise it would still be possible for 
one party to pressurise the other not to apply to the court. Furthermore, they 
wanted the court not to have any discretion to refuse the application where the 
religious divorce had not been granted. 

 
13. Other religious groups who responded to the consultation were silent on the 

question of religious divorces, with the exception of some responses from 
groups or individuals professing the Roman Catholic faith. A number of 
responses from legal organisations and academics did not support the 
proposal. The reasons included that civil law should be clearly separated from 
religious law (see Summary of Responses, pp 5–6). 

 
Scottish Executive consultation: ‘Parents and Children’ (2000) 
 
14. In their White Paper, Parents and Children, (para 8.5) the Scottish Executive 

confirmed that they intended to amend the law to give the courts the 
discretionary power relating to religious divorces outlined in the Scottish 
Office’s consultation. 

 
The Scottish Executive’s current position on religious divorces 
 
15. The Scottish Executive’s consultation paper in 2004 did not refer to the issue of 

religious divorces and this issue is not addressed in the Family Law (Scotland) 
Bill as introduced to the Scottish Parliament. 

 
16. A PQ was recently asked on the issue of religious divorces by Robert Brown 

MSP (S2W-14337). In his response the Deputy Minister for Justice said: 
 

“We remain in close contact with representatives of the Jewish community in 
Scotland and appreciate their concern to ensure appropriate granting of 
religious divorce by separating spouses, as required by Jewish law. We are 
continuing our discussions in the context of the bill and will welcome 
parliamentary debate and scrutiny.” 

The position in England and Wales 
17. In England and Wales the Divorce (Religious Marriages) Act 2002, s 1 give the 

courts discretionary power (on application by either party to the divorce) to 
refuse to grant a divorce decree if not satisfied that the parties have taken steps 
to obtain a religious divorce. 
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