TE/03/1/A

TRANSPORT AND THE ENVIRONMENT COMMITTEE
AGENDA
1st Meeting, 2003 (Session 1)
Wednesday 8 January 2003
The Committee will meet at 9.30 am in the Chamber to consider the following
agenda items:
1. Items in private: The Committee will consider whether to take agenda item 7 in
private.
2. Building (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 2).
3. Subordinate Legislation: The Committee will consider the following negative
instruments—
The Smoke Control Areas (Authorised Fuels) (Scotland) Amendment
Regulations 2002 (SSI, 2002/527)
The Removal and Disposal of Vehicles Amendment (Scotland) Regulations
2002 (SSI, 2002/538).
4. Subordinate Legislation: The Committee will consider the following affirmative
instrument—
The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.)
Order 2003 (draft).
5. Public Petitions: The Committee will consider the following petitions—
PE 346 and PE 369. The Committee will consider a letter from the Minister for
Health and Community Care in response to correspondence from the
Committee relating to petition PE 346 by Scotland Opposing Opencast and
petition PE 369 by the Confederation of UK Coal Producers.
PE 422, PE 430 and PE 454. The Committee will consider letters from CoSLA
and Sportscotland in response to correspondence from the Committee on

issues relating to petitions PE 422 by Mr James Docherty on protection for
school playing fields, PE 430 by Mrs M Glendinning on the sale of school
playing fields and PE 454 by Mr Peter Watson on the sale of playing fields.
PE 425 by Mrs Anne-Marie Glashan on
telecommunications developments.

planning

procedures

for

PE 508 by Mr Philip Graves on the implementation of Environmental Impact
Assessments and PAN 58 guidelines.
PE 517 by Mr Rob Kirkwood on environmental and planning issues relating to
water treatment plants.
6. Rail Inquiry: The Committee will consider a motion for the proposed debate at a
meeting of the Parliament on the Committee’s report on the rail industry in
Scotland.
7. Telecommunications Developments: The Committee will consider a paper
from the Parliament’s Information Centre on a possible approach to the
Committee’s examination of developments following the publication of its report
into telecommunications developments in 2001.

Callum Thomson
Clerk to the Transport and the Environment Committee
Room 3.5, Committee Chambers
0131 348 (8)5208
e-mail Callum.Thomson@scottish.parliament.uk

The following papers are attached for this meeting:
Covering note on the Smoke Control Areas (Authorised Fuels)
(Scotland) Amendment Regulations 2002 (SSI, 2002/527)
(Agenda item 3)

TE/03/1/1

Copy of the instrument plus an Executive note
(Agenda item 3)

TE/03/1/2

Covering note on the Removal and Disposal of Vehicles TE/03/1/3
Amendment (Scotland) Regulations 2002 (SSI, 2002/538)
(Agenda item 3)
Copy of the instrument plus an Executive note
(Agenda item 3)

TE/03/1/4

Covering note on the Scotland Act 1998 (Transfer of Functions to TE/03/1/5
the Scottish Ministers etc.) Order 2003 (draft)
(Agenda item 4)

Copy of the instrument plus an Executive note
(Agenda item 4)

TE/03/1/6

Covering note on petitions PE 346 and PE 369
(Agenda item 5)

TE/03/1/7

Copy of petitions PE 346 and PE 369
(Agenda item 5)

TE/03/1/8

Covering note on petitions PE 422, PE 430 and PE 454
(Agenda item 5)

TE/03/1/9

Copy of the petitions
(Agenda item 5)

TE/03/1/10

Covering note on petition PE 425
(Agenda item 5)

TE/03/1/11

Copy of the petition
(Agenda item 5)

TE/03/1/12

Covering note on petition PE 508
(Agenda item 5)

TE/03/1/13

Copy of the petition
(Agenda item 5)

TE/03/1/14

Covering note on petition PE 517
(Agenda item 5)

TE/03/1/15

Copy of the petition
(Agenda item 5)

TE/03/1/16

Paper on the Committee’s inquiry into the rail industry in Scotland
(Agenda item 6)

TE/03/1/17

Paper from SPICe on telecommunications developments (private
paper)
(Agenda item 7)

TE/03/1/18

Papers not circulated:
Agenda item 2
In addition to the above papers, the Building (Scotland) Bill and Accompanying
Documents are also relevant to this meeting. Copies of the Marshalled List of
Amendments and the groupings of amendments will be available at the start of the
meeting in the Chamber.

TRANSPORT AND THE ENVIRONMENT COMMITTEE

SSI Cover Note For Committee Meeting

SSI title and
number:

The Smoke Control Areas (Authorised Fuels)
Amendment Regulations 2002 (SSI, 2002/527)

Type of Instrument:

Negative

Meeting:

1st meeting, 8 January 2003

Date circulated to members:

6 December 2002

Motion for annulment lodged:

No

T and E deadline to consider SSI:

22nd January 2003

SSI drawn to Parliament’s
attention by Sub Leg Committee:

No
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TE/03/1/1

(Scotland)
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AGENDA ITEM 3
TE/03/1/3

SSI Cover Note For Committee Meeting

SSI title and
number:

The Removal and Disposal of Vehicles Amendment (Scotland)
Regulations 2002 (SSI, 2002/538)

Type of Instrument:

Negative

Meeting:

1st Meeting, 8 January 2003

Date circulated to members:

6 December 2002

Motion for annulment lodged:

No

T and E deadline to consider SSI:

20th January 2003

SSI drawn to Parliament’s
attention by Sub Leg Committee:

No
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AGENDA ITEM 4
TE/03/1/5

SSI Cover Note For Committee Meeting

SSI title and
number:

The Scotland Act 1998 (Transfer of Functions to the Scottish
Ministers etc.) Order 2003, (draft)

Type of Instrument:

Affirmative

Meeting:

1st meeting, 8 January 2003

Date circulated to members:

18 December 2002

T and E deadline to consider
SSI:
17 January 2003
SSI drawn to Parliament’s
attention by Sub Leg
Committee:

No

The Transport and the Environment Committee has been designated as secondary
committee on the instrument. Following its consideration of the instrument, the
Committtee will report its comments to the lead committee, Justice 1. Justice 1
Committee will then consider the instrument, with the Minister for Justice present, at
its meeting on 21 January 2003.
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AGENDA ITEM 5
TE/03/01/7

Subject: Two Public Petitions on Opencast Coal Mining, by Scotland Opposing
Opencast and the Confederation of UK Coal Producers
Meeting No: 1st Meeting, 8 January 2003
Author: Note by the Senior Assistant Clerk
Introduction
1. This paper invites the Committee to consider a letter from the Minister for Health
and Community Care in response to correspondence from the Committee on the
subject of opencast coal mining.
Background
2. On 9 October 2002, the Committee considered the Scottish Executive’s response
to a paper submitted by the Committee on opencast coal mining, based on work
undertaken by Adam Ingram MSP and Nora Radcliffe MSP (the Committee’s
reporters on this subject). This Executive’s response is reproduced at Annex A,
and the Committee’s paper is attached, for information, at Annex B.
3. Members will recall that the three main recommendations for action by the
Executive contained in the Committee’s paper were—
•

On National Planning Policy Guidance 16 (NPPG 16): “On balance, the
Committee believe that there is a need for a review of the operation of NPPG 16
to begin as soon as is practically possible. The Committee recommends that the
Executive should consider what might be the most appropriate format for such a
review when it takes place. The Committee also believes that when a review and
evaluation of NPPG 16 does take place, it should address the issues highlighted
in this paper and allow all parties the opportunity to comment.” (paragraph 23)

•

On Health Issues relating to NPPG 16: “The Committee is not in a position to
comment on the validity of the various pieces of scientific research into ill-health
and opencast developments. However, the Committee recommend that the
further research into the “uncertainties” highlighted in the Executive’s response
(see paragraph 28 of the paper) is carried out as soon as possible. In this
context, the Committee also note the comparative lack of research conducted
specifically in Scotland on the health impact of opencast developments.
The Committee notes and welcomes the assurance by the Executive that
Planning Ministers will seek to ensure that the planning system continues to
reflect the advice of health experts. The Committee would want to be reassured
that a mechanism exists for revising NPPG 16 in response to any emerging
scientific information on the health effects of opencast. The Committee notes that
areas of the guidance which might require revision should such information
emerge might include the recommended separation distance between proposed
opencast sites and adjacent communities.” (paragraphs 29 and 30)

•

On Monitoring and Enforcement Fees for Mineral Permissions: “The
Committee recommends that the Executive proceeds with a consultation on a
new fees regime, with a view to providing new legislative powers in the
forthcoming Executive planning bill which has recently been announced.”
(paragraph 52)

4. At its meeting on 9 October 2002, the Committee expressed the view that it was
broadly content with the Executive’s response to the first and third of these
recommendations. It was recently confirmed by the Executive that its proposed
research to evaluate NPPG 16 will go ahead in 2003/04.
Correspondence with the Minister for Health and Community Care
5. However, in relation to the second recommendation, the Committee agreed to
write to the Minister for Health and Community Care to recommend that further
research be conducted on the impact of opencast developments on public health.
The Committee noted that there might be scope for this research to be
incorporated into research currently underway into the health effects of long term
exposure to air pollutants in Scotland. A copy of the Convener’s letter to the
Minister is attached at Annex C of this note (page 17).
6. The Committee also agreed that the Convener should inform the Convener of the
Health and Community Care Committee of the Committee’s intention to write to
the Minister for Health and Community Care.
7. A response has been received from the Minister for Health and Community Care
and it is attached at Annex D of this note (page 19). The response reiterates the
position of the Executive set out in the original response to the Committee’s
paper, and indicates that the Chief Scientist Office welcomes research proposals
relating to improving public health in Scotland and can provide information on
grant applications for such research.
Conclusion
8. The Committee is invited to consider the response from the Minister for Health
and Community Care and to consider if any further action is required. In doing so,
members may wish to bear in mind the limited time available before dissolution.
Members may also wish to be aware that the Transport and the Environment
Committee can not consider matters which are not within its remit. Members
could, however, make relevant correspondence available to the Health and
Community Care Committee. If members wished to conclude the petitions at this
meeting, members may wish to write to the petitioners to provide them with a
copy of the Committee’s paper, a copy of the response and related
correspondence from the Executive, and a copy of the Official Report of
members’ discussions.
Alastair Macfie
Senior Assistant Clerk
January 2003
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ANNEX A: LETTER FROM MINISTER FOR SOCIAL JUSTICE

Minister for Social Justice
Margaret Curran MSP

Victoria Quay
Edinburgh EH6 6QQ

Telephone: 0131-556 8400
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk

Callum Thomson
Clerk
Transport and Environment Committee
C/o Committee Chambers
Edinburgh
EH99 1SP

August 2002

Thank you for your letter of 20 June to my predecessor, Andy Nichol, seeking the
Executive’s comments on the Reporters’ Paper on Petitions PE346 and PE369 on
Opencast Coal Mining.
The Minister is grateful for the opportunity to respond to the paper. She welcomes the
valuable, independent and thorough scrutiny that the Reporters have clearly given this
issue. The conclusions of the Reporters are very similar to the views of the Executive on
what is a controversial and emotive issue with often very contrasting and fixed opinions.
This response focuses on the various recommendations that are made by the Reporters.
National Planning Policy Guideline 16 (NPPG 16)
The Executive notes the criticisms that were made of NPGG 16. Although we do not
necessarily accept many of these we do acknowledge the Reporters own conclusions
about the relationship between national and local implementation and interpretation of the
guidance. The position will continue to be monitored very closely through our role in the
development plan process and in dealing with applications that are notified to the Scottish
Ministers. We are also in the process of undertaking our own internal review of how
planning authorities have interpreted NPPG 16.
We also agree with the Reporters conclusion that there is much to be gained from
undertaking a review of the operation of NPPG 16 as soon as is practically possible. The
3

Reporters ask the Executive to consider the most appropriate format for a review. Given
the conflicting opinions on NPPG 16, we would propose that it is best if the Executive
commissions independent research into the effectiveness and operation of NPPG 16. The
intention would be to carry out the research as part of the 2003 – 04 Development
Department Research Programme. However, any research could begin sooner if funds
from this year’s Programme become available.
The remit for any review would likely be similar to that for the recently published
research on NPPG 4 (copy attached). The research specification would attempt to draw
out conclusions on the issues and criticisms raised in the Reporters’ paper whilst ensuring
that mechanisms were in place so that the views of all the various interests are taken into
account. The final report on the NPPG 4 research makes a number of recommendations
and suggestions that will helpfully inform any future review of NPPG 4. Similarly, any
conclusions of the NPPG 16 research will be taken into account during any future review
of that document. As with all NPPGs, the review process will involve full and open
consultation with all the interested parties.
Health Issues
Health colleagues have confirmed that the need for research on public health issues
relating to specific local sources of exposure to potential pathogens would normally be
determined either by (a) indications, for example, from local general practitioners, of an
elevated incidence of a particular disease or group of diseases in a local community; or
(b), indications from other, similar or related areas of research that health problems are
likely. There are no strong indications from either of these two areas that further research
on the impact of opencasting on public health should be considered as a particular
priority.
The Executive’s Health Department does agree with the view of COMEAP that there is a
need for further research to address current uncertainties surrounding the general
relationship between environmental exposure to airborne particulates and respiratory ill
health. This is supported by a US study into the long-term effect of airborne particles on
mortality in cities. Any conclusions drawn therefore relate to airborne particles more
generally, and in cities. The relationship between respiratory ill health and opencast
development is not regarded as a major driver for research in this area.
Like the Reporters, Ms Curran is not in an authoritative position to comment on the
various pieces of scientific research into ill health or to judge what further research needs
to be undertaken. Others, such as COMEAP, are far better placed to do so. However, the
Minister is satisfied that NPPG 16 provides a robust and positive response to the finding
of the Newcastle University research and the endorsement that it received from
COMEAP. She will continue to ensure that the planning system always takes full
account of the conclusions of health experts such as COMEAP. As you know, this is a
Committee of independent experts that are appointed for their scientific and medical
expertise to provide advice on the potential toxicity and effects of air pollutants on
people’s health.
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If new scientific evidence does emerge, then the procedures for integrating any
conclusions into the planning system would be similar to what happened when the
Newcastle University research was published. On publication, both the research, and the
endorsement of COMEAP, became material considerations in the planning process and
should have immediately been taken into account when determining specific planning
applications. The Executive then consulted on how best to reflect the conclusions into
NPPG 16. However, should scientific evidence ever emerge that required immediate and
decisive action, then the Scottish Ministers would not hesitate in issuing a Direction
requiring all applications to be referred to them to ensure that such evidence had been
fully taken into account.

Monitoring and Enforcement Fees for Mineral Permissions
I confirm that the Executive will issue a consultation paper on this subject to enable
conclusions to be reached ahead of the forthcoming Planning Bill. We note the various
issues and options that are highlighted in the Reporters’ paper and these will helpfully
inform our consultation paper.
Please let me know if the Committee requires anything further.

DANIEL KLEINBERG
Private Secretary
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ANNEX B:

REPORTERS’ PAPER ON PETITIONS PE346 AND PE369 ON
OPENCAST COAL MINING

Subject: Two Public Petitions on Opencast Coal Mining, by Scotland Opposing
Opencast and the Confederation of UK Coal Producers
Meeting No: 20th Meeting, 12 June 2002
Authors: Adam Ingram MSP and Nora Radcliffe MSP
Introduction
1. This paper outlines work undertaken by Adam Ingram MSP and Nora Radcliffe
MSP on two public petitions on the subject of opencast coal mining which were
formally referred to the Transport and the Environment Committee by the Public
Petitions Committee. The paper reviews the written and oral evidence gathered
by the Reporters, and reaches conclusions and makes recommendation for
action in a number of areas.
2. The first petition is Petition PE346 by Cllr Lawrence Fitzpatrick on behalf of
Scotland Opposing Opencast, and it calls for the Scottish Parliament to take
various steps to protect local communities and the environment from the adverse
effects of opencast coal mining in Scotland.
3. The second petition, Petition PE369 by Mr Brian Roston on behalf of the
Confederation of UK Coal Producers, calls for the Scottish Parliament to urge the
Scottish Executive to take various positive steps with regard to the coal industry
in relation to development plans and planning processes.
4. On 12 December 2001, the Committee considered the two petitions and agreed
to appoint Adam Ingram and Nora Radcliffe as Reporters on the application of
National Planning Policy Guidance 16 and the cost of monitoring and enforcing
mineral permissions. On 23 January 2002, the Committee agreed the following
terms of reference for the Reporters’ work—
The Committee will consider the issues raised by Petition PE346 by Scotland
Opposing Opencast and Petition PE369 by the Confederation of UK Coal
Producers in the context of—
(a) the application and effectiveness of National Planning Policy Guidance 16 on
opencast coal and related minerals – in particular, the objectives of NPPG 16,
and the degree to which these are being met; and
(b) the current arrangements for meeting the cost of monitoring and enforcing
mineral permissions – and the merits or otherwise of a new fees regime for
Scotland.
5. The Committee subsequently agreed to arrangements proposed by the Reporters
for the gathering of information and the conducting of site visits in relation to
these terms of reference.
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6. The Reporters have worked expressly within these terms of reference. In
particular, the Reporters did not consider it would be appropriate to examine
broader issues relating to the general desirability of opencast developments, nor
to express a view on any individual opencast developments or any particular local
authorities’ policies on opencast. The Transport and the Environment Committee
has a long-standing policy of not becoming involved in individual planning cases.
Work Undertaken by the Reporters
7. The Reporters issued a call for written evidence on the terms of reference of their
work on 6 February 2002, and received a number of responses. The Reporters
also conducted various site visits to Livingston, to Muirkirk in Ayrshire, to meet
with supporters of Petition PE346, and to St Ninian’s Opencast Mine in Fife to
meet with supporters of PE369. In addition, the Reporters met with
representatives of the Confederation of UK Coal Producers at a meeting at the
Parliament on 13 March.
8. Following this initial gathering of written and oral evidence, the Reporters wrote to
relevant local authorities and to the Scottish Executive on various specific
questions arising from the evidence. All written evidence has been reviewed by
the Reporters, and is available on request from the Clerks. Certain responses
referred to in this paper are circulated for the Committee meeting, and are
reproduced as a separate annex to this paper.
9. The Reporters wish to thank all those individuals and organisations providing
written or oral evidence as part of their work on opencast. In particular, the
Reporters acknowledge the willingness of both sets of petitioners to co-operate
with their work in a constructive manner.
10. This paper addresses the two elements of the Reporters’ terms of reference in
turn, beginning with a consideration of the application and effectiveness of
National Planning Policy Guidance 16 in the context of the two petitions.
National Planning Policy Guidance 16 (NPPG 16)
Background
11. According to the Scottish Executive, National Planning Policy Guidelines
(NPPGs) provide statements of Executive policy on nationally important land use
and other planning matters, supported where appropriate by a locational
framework. Statements of Scottish Executive policy contained in NPPGs may, so
far as relevant, be material considerations to be taken into account in
development plan preparation and development control.
12. National Planning Policy Guidance 16 (NPPG 16) replaced NPPG 4: Land for
Mineral Working (April 1994) as the relevant guidance for opencast coal and
related minerals such as clays for brick making. It takes account of the issues
raised in the responses to the consultation paper Review of Scottish Planning
Policy Guidance for Opencast Coal (October 1998) and the White Paper on the
Conclusions of the Review of Energy Sources for Power Generation (Cm 4071,
October 1998). A copy of NPPG16 can be found on the Scottish Executive’s
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website 1. It is also circulated with the submissions annexed to this paper. The
guidance was published in March 1999, and was most recently amended in May
2001.
13. NPPG 16 sets an overall framework for opencast developments, but the
guidance states that it should fall to a planning authority to reach a judgement on
whether an opencast proposal offers an overall benefit in the context of its own
area and the communities directly concerned.
NPPG 16 – Criticisms
14. Both Petition PE346 and Petition PE369 made several criticisms of NPPG 16. In
general, the criticisms made by supporters of Petition PE346 relate to the specific
wording of the guidance, while supporters of Petition P369 seemed more
concerned with the general strategic approach to opencast taken by the
Executive and the manner in which particular planning authorities were
implementing the guidance.
15. Petition PE346 argues that modifications are needed to NPPG 16 in order to
better protect local communities and the environment from the impact of
opencast developments, and specifically that NPPG 16 offers insufficient
protection against these developments. The petition highlights a number of
alleged weaknesses in the guidance—
•

NPPG 16 sets out to protect “communities”. However, NPPG 16 states that “only
exceptionally would a group of fewer than ten houses be likely to constitute a
community”, and that planning authorities should define the identification of
communities according to individual circumstances. Critics suggest that homes
not considered by planning authorities to be in a community might be vulnerable.

•

Critics argue that NPPG 16 provides insufficient protection against repeat
applications by opencast developments at sites where an original application has
been refused.

•

NPPG 16 states that tests regarding environmental acceptability and community
benefits must be met in order to receive planning permission, “unless there are
exceptional circumstances”2. Critics argue that this caveat weakens the guidance.

•

NPPG 16 states that “as a general rule, working faces within 500 metres are
likely to pose a threat to the amenity of a community and are likely to be
unacceptable”3. However, critics express concern that the guidance caveats this
statement with an acknowledgement that local circumstances may justify a lesser
distance than 500 metres.

•

NPPG 16 states that planning authorities should take account of the “cumulative
impact” of any proposed additional workings in areas where workings have

1
2
3

http://www.scotland.gov.uk/library/nppg/nppg16-00.htm
NPPG 16, paragraph 23
NPPG 16, paragraph 25
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already been approved 4. Critics argue that some planning authorities are not fully
taking cumulative impact into account when approving applications. Others
suggest that it is difficult to measure properly the cumulative impact of workings.
16. Petition PE369 from the Confederation of UK Coal Producers (COALPro) raises
different concerns regarding NPPG 16. COALPro suggest that the guidance does
not sufficiently take into account the strategic need for coal in Scotland, and
provides barriers to opencast coal developments which are significantly greater
than barriers to other comparable developments. An example cited of a more
strategic approach might be one in which opencast developments in an area are
planned so that work at a new site can begin as soon as work has finished at a
previous site. This would allow opencast operators to plan ahead, make best use
of their resources, and encourage longer-term investment in infrastructure.
17. Many individuals and organisations in the coal industry suggest there is no need
for a change in NPPG 16 in response to the concerns of campaigners against
opencast developments. They note that the guidance is comparatively new and
was the product of significant consultation, and that it strikes an appropriate
balance between the needs of communities and the industry. Some operators,
however, argue that the balance rather more favours objectors to opencast
developments.
18. Many within the coal industry are rather more concerned with the way NPPG 16
is implemented at a local level, than with the actual contents of the guidance
itself. Supporters of the COALPro petition suggest that some planning authorities
are being overly restrictive in their interpretation of NPPG 16, and that there
should be greater consistency between planning authorities in how the guidance
is applied. It is suggested, for example, that some local authorities are paying
insufficient attention to paragraph 11 of NPPG 16 which states that deposits of
coal and related minerals capable of being extracted by opencasting should not
be sterilised unnecessarily.
19. The need for consistency in the way that planning authorities interpret NPPG 16
is a theme continued in a submission from the Royal Institution of Chartered
Surveyors in Scotland (RICS). It states that—
“Although RICS Scotland does consider it too early to comment on the operation
of NPPG 16, the Institution does have the following observations at this stage. It
would appear that there is an inconsistency of approach and interpretation
towards the guidance in NPPG 16 by some local authorities. Some authorities
are following the guidance extremely rigidly, while others are adopting a more
flexible approach. This level of inconsistency is not helpful to either local
communities or to the industry”. 5
Issues Raised by the Petitions
20. The Reporters do not consider it would be appropriate to comment on any
specific decisions taken by individual planning authorities. However, the
4
5

NPPG 16, paragraph 51
Response from Royal Institution of Chartered Surveyors in Scotland (RICS) – 15 March 2002
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Reporters consider that the two petitions do highlight some more general
questions in relation to NPPG 16. First, does NPPG 16 strike the right balance
between the level of direction provided by the Executive and the amount of
discretion left to individual planning authorities to implement the guidance at a
local level? Secondly, are planning authorities interpreting NPPG 16, and using
their powers to implement the guidance at a local level, in a consistent way, and
in a manner which accurately reflects the guidance?
21. The Reporters are not convinced that it would be appropriate to carry out a
review of NPPG 16 at present, as NPPG 16 has been introduced comparatively
recently, and time is needed to ascertain fully how it is operating in practice. This
view is expressed by a number of submissions from those in the coal industry
and by most local authorities. South Lanarkshire Council, for example, notes
that—
“The measures contained within NPPG16 are only now starting to take effect and
influence the decision making of the Council. It is also true to say that many of
the recent and continuing problems attributed to opencast sites relate to older
permissions granted prior to the publication of NPPG16.”6
22. The Executive’s view is that ”it is probably premature to say how well NPPG 16 is
working in practice. The planning system is plan-led. The intention is that
structure plans and local plans should form the basis for sound, informed and
open decision making on individual proposals. While progress on incorporating
NPPG 16 based policies into structure plans has been good, they have yet to be
fully incorporated into many local plans.”7
23. On balance, therefore, the Reporters believe that there is a need for a review of
the operation of NPPG 16 to begin as soon as is practically possible. The
Reporters recommend that the Executive should consider what might be the most
appropriate format for such a review when it takes place. The Reporters also
believe that when a review and evaluation of NPPG 16 does take place, it should
address the issues highlighted in this paper and allow all parties the opportunity
to comment.
NPPG 16 – Health Issues
24. The Reporters acknowledge that there has been debate on the possible impact of
opencast developments on the health of local residents. Although the Reporters
recognise that this issue largely falls within the remit of the Health and
Community Care Committee, the Reporters did, in passing, hear some evidence
on the health impact of opencast developments which has implications for NPPG
16.
25. During their visit to Livingston, the Reporters met Dr Helene Irvine, a Consultant
in Public Health Medicine responsible for Communicable Disease and
Environmental Health in the Public Health Protection Unit at Greater Glasgow
6
7

Letter from South Lanarkshire Council, 9 May 2002
Letter from Mark Rae, Scottish Executive – Tues 21 May 2002
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NHS Board. Dr Irvine highlighted what she felt was a comparative lack of health
research into ill health from opencast developments—
“Although it is entirely predictable that opencast mining might affect the health of
local populations, particularly of children and older adults suffering from existing
cardio-respiratory disease, this has yet to be proven definitively. There is
surprisingly little research specifically examining the potential for ill health in local
communities resulting from opencast mining, perhaps reflecting the fact that the
massive increase in the industry has occurred in Scotland, which also houses
some of the largest opencast mines in the country, whereas it has actually
declined in the other countries of the UK.” 8
26. Dr Irvine noted the clear limitations and methodological faults with existing
research into the health impacts of opencast developments. Nevertheless, she
suggested that currently available research does point to some correlation
between opencast developments and ill health in the local population.
27. The Reporters wrote to the Scottish Executive to ask whether there was a need
for further research into the health impacts of opencast developments. The
Executive responded that generally it looked to the advice and expertise of the
Committee on the Medical Effects of Air Pollutants (COMEAP), a UK Advisory
Committee of independent experts that provides advice on matters concerning
the potential toxicity and effects upon health of air pollutants. COMEAP has not
recommended any further research specifically into the health impacts of
opencast developments following the publication of a report “Do particulates from
opencast coal mining impair children’s respiratory health?” in 1999. This report
highlighted the need to ensure that PM10 particle emissions from individual sites
were adequately monitored, and the Executive states that NPPG 16 was
amended to take account of COMEAP’s conclusions.
28. The Executive’s response notes that COMEAP has recently considered the
implications for the UK of evidence from studies of the long-term effects on
mortality of airborne particles in US cities. While noting the various uncertainties
involved, COMEAP concluded that “it is more likely than not that a causal
association exists between long term exposure to particles and mortality".
However, COMEAP cautions that "the composition of the particles is important; it
can by no means be assumed that these results extend to pollution climates very
different from those typical of US cities". The Executive’s response states that—
“Recognising the various uncertainties arising from the US studies, our
colleagues in the Scottish Executive Health Department endorses the view of
COMEAP that "These uncertainties need to be addressed by further research".
Planning Ministers will seek to ensure that the planning system continues to
reflect the advice of health experts.” 9
29. The Reporters are not in a position to comment on the validity of the various
pieces of scientific research into ill-health and opencast developments. However,
8
9

Statement by Dr Helene Irvine, 25 February 2002
Letter from Mark Rae, Scottish Executive – Tues 21 May 2002
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the Reporters recommend that the further research into the “uncertainties”
highlighted in the Executive’s response is carried out as soon as possible. In this
context, the Reporters also note the comparative lack of research conducted
specifically in Scotland on the health impact of opencast developments.
30. The Reporters note and welcome the assurance by the Executive that Planning
Ministers will seek to ensure that the planning system continues to reflect the
advice of health experts. The Reporters would want to be reassured that a
mechanism exists for revising NPPG 16 in response to any emerging scientific
information on the health effects of opencast. The Reporters note that areas of
the guidance which might require revision should such information emerge might
include the recommended separation distance between proposed opencast sites
and adjacent communities.
Monitoring and Enforcement Fees for Mineral Permissions
31. NPPG 16 states that it will be for the Scottish Executive and the Scottish
Parliament to consider whether to empower local authorities to charge fees
specifically to cover the costs of monitoring and enforcing minerals permissions
(paragraph 59). One of the requests in Petition PE346 is that the Scottish
Parliament “empower planning authorities to charge fees to cover the cost of
monitoring and enforcing mineral permissions as proposed in paragraph 59 of
NPPG 16” 10.
32. The second part of the Reporters’ terms of reference was to consider the current
arrangements for meeting the cost of monitoring and enforcing mineral
permissions, and the merits or otherwise of a new fees regime for Scotland.
Current Position
33. In a letter to the Committee on 25 October 2001, the Scottish Executive
confirmed that planning authorities do not at present have the power to charge
fees to cover the cost of monitoring and enforcing mineral permissions. The
response noted that research undertaken on behalf of the Executive in 1999 on
costs in the planning service had indicated a need for dedicated resources to be
given to authorities for monitoring purposes, and that there was scope for some,
or all, of these costs to be borne by operators. However, the Executive indicated
that there was some uncertainty regarding the level of the costs involved.
34. The Department for Transport, Local Government and Regions (DTLR) issued a
consultation in September 2001 seeking respondents’ views on a range of
charging options in order to recover the costs of monitoring and enforcing mineral
permissions in England 11. Following this consultation, the DTLR indicated that it
would take a view on a preferred option (or options), and a further consultation
exercise would be undertaken on the preferred option(s), and a full draft
Regulatory Impact Assessment will be prepared for comment.

10
11

Petition PE346
http://www.planning.dtlr.gov.uk/consult/minfees/index.htm
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35. The Executive indicated in its October 2001 correspondence with the Committee
that this consultation would provide useful background for taking this issue
forward in Scotland.
Views of Local Authorities
36. The Reporters invited relevant Scottish local authorities to comment on the costs
of monitoring and enforcing mineral permissions for opencast coal mining, the
scale of the resources devoted to this task, and whether there was merit in a new
fees regime. In response, a number of local authorities were supportive of a
change to the current arrangements.
37. North Lanarkshire Council stated—
“The current arrangements are not satisfactory. In all of the current operational
sites in North Lanarkshire, the Council has to bear all of the costs involved and
the original planning fees have long been exhausted. In some cases outside
consultants, in addition to planning and protective services in-house staff, have to
be called in to assist when things start to go wrong. The public, and community
groups in particular, have little confidence that the Council has the ability to
adequately monitor opencast coal workings. Too much is often left to the
‘goodwill’ of the operator.” 12
38. The Council noted that while most modern planning permissions have Bonds of
Caution to cover site restoration and aftercare, these Bonds are not available to
assist with the cost of site monitoring and enforcement.
39. North Lanarkshire Council also noted that, when it granted any new permissions
for opencast coal working, it expected an agreement to be concluded with the
operator under Section 75 of the Town & Country Planning (Scotland) Act 1997,
which would require the operator to meet the cost of regular monitoring and
reporting of site activities by a qualified mining engineer. However, the Council
expressed concern that agreements under Section 75 of the 1997 Act are
voluntary and there is no guarantee that every opencast operator will be prepared
to conclude one with the Council.
40. Evidence from South Lanarkshire Council highlights similar points, pointing to the
“exceptional and abnormal costs wholly attributable to the physical scale and
operational complexity of large opencast sites. The scale and complexity of
monitoring is far in excess of work generated by other types of development.”13
The Council therefore suggests that there would be merit in introducing a
monitoring fees regime, similar to the subsistence fees payable to SEPA to cover
the costs of their site monitoring. The Council also draws the Reporters’ attention
to the recent DTLR consultation in England.
41. Other local authorities including West Lothian, East Lothian, Clackmannanshire
and East Ayrshire are broadly supportive of the idea of a review of the current

12
13

Letter from David Porch, 8 May 2002, North Lanarkshire Council
Letter from South Lanarkshire Council, 9 May 2002
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arrangements for meeting the costs of monitoring and enforcing mineral
permissions.
42. Fife Council, however, seemed content with the current arrangements. It employs
a Minerals Consultant, paid for by the developer, to calculate restoration bond
requirements and to monitor conditions. Fife Council suggests that this system
works well as the Consultant has both the expertise and time to rigorously check
compliance with conditions. The Council therefore suggests that there is no need
for a new fees regime, and that the introduction of a new fees regime would not
necessarily provide the flexibility required to address local circumstances that the
current system does.
Views of other organisations
43. The Royal Institute of Chartered Surveyors in Scotland argues that caution
should be exercised before any decisions are made about formal monitoring fees,
due to their potential impact on the opencast coal industry. RICS Scotland adopts
a neutral approach of neither being wholly opposed to the concept of fees nor
convinced at this stage of the arguments in favour. However, RICS Scotland
indicate that they would support a proper comprehensive study into the need for
and the impact of the introduction of formal monitoring fees.
44. The evidence from opencast operators on the possibility of a charging regime for
the monitoring and enforcing of mineral permissions varied. In general, operators
did not express outright opposition to the idea of such a regime, but did express
reservations about how such a regime might operate and how it might impact
upon their businesses.
45. A submission from the Banks Group stated that—
“We also accept that, if significant improvements are to be made in the current
arrangements, it will be necessary to consider introducing a system to allow
planning authorities to charge fees for monitoring and enforcement. However, we
strongly believe that any such system should avoid penalising operators such as
ourselves who already operate open and comprehensive monitoring systems.
Any system should ensure that it is the 'problem' sites which bear the brunt of any
fee charging regime, to give operators an incentive to improve their own
monitoring arrangements.”14
46. In written evidence to the Reporters, I & H Brown Limited also emphasised that
any new regime should take account of measures already undertaken by
operators: “We believe that it is, in principle, correct to implement such a scheme
as a means by which to demonstrate good performance. Cognisance should
however be taken of the existing measures and accreditation that companies
have voluntarily embraced such as environmental management systems and
quality management schemes.”15

14
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47. A written submission from Scottish Coal is less sympathetic to the idea of a new
fees regime, stating that it believed the existing arrangements are adequate and
successful, and that it would be unfair for coal mining operations to the subject of
an additional fee if this was not to be applied to other extractive industries.
48. As might be expected, groups campaigning against opencast developments
generally welcomed the idea of a new fees regime, as providing an opportunity
for more effective monitoring of conditions at opencast sites.
Argument for Change
49. The Reporters believe that, on balance, the case has been made for the
introduction in Scotland of a new fees regime for meeting the cost of monitoring
and enforcing opencast permissions.
50. The Reporters would not wish to be prescriptive at this stage as to the format of a
new fees regime. More information is required as to the likely impact of different
possible types of regimes, and a consultation in Scotland would be required.
However, the Reporters wish, in passing, to highlight the following issues arising
from the evidence taken on this subject, which might be considered when
developing a new fees regime—
•
•
•

Agreements between operator and local authorities under Section 75 of the Town
& Country Planning (Scotland) Act 1997 could be made compulsory, rather than
the current voluntary arrangements;
Bonds of Caution could be extended to cover monitoring and enforcement as well
as site restoration and aftercare; and
Current good practice by operators should be encouraged and rewarded in any
new fees regime.

51. The latest position of the Scottish Executive on monitoring and enforcement fees
is outlined in a letter dated 21 May 2002—
“My response of 25 October gave the relevant background to this issue and
confirmed that empowering planning authorities to charge monitoring and
enforcement fees would require primary legislation. This is certainly something
that the Executive intends to consult on. Depending on the outcome of
consultations, the intention would be to ensure that any legislative proposals
would be worked up in time to be incorporated into a forthcoming Planning Bill.
We continue to have an open mind about the structure of any fees regime but will
certainly follow the progress down south with interest.” 16
52. The Reporters note that the Executive is far more positive towards the idea of a
new fees regime in this letter than in previous correspondence. The Reporters
welcome the progress in the Executive’s thinking on this issue since the
Reporters began their work on opencast. The Reporters recommend that the
Executive proceeds with a consultation on a new fees regime, with a view to

16

Letter from Mark Rae, Scottish Executive – Tues 21 May 2002

15

providing new legislative powers in the forthcoming Executive planning bill which
has recently been announced 17.
Conclusion and Recommendation
53. The Transport and the Environment Committee is invited to consider and
comment on this paper. An agreed paper could be then passed by the Committee
to the Minister for Social Justice for the Scottish Executive’s response.
Adam Ingram MSP
Nora Radcliffe MSP

17
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ANNEX C: LETTER TO MINISTER FOR HEALTH AND COMMUNITY CARE

Transport and the Environment Committee
Malcolm Chisholm MSP
Minister for Health and Community Care
St Andrew's House
Regent Road
EH1 3DG
October 2002
PETITIONS PE346 AND PE369 ON OPENCAST COAL MINING
I am writing in connection with the Transport and the Environment Committee’s
recent work on two petitions on the subject of opencast coal mining, Petition PE346
by Scotland Opposing Opencast and Petition PE369 by the Confederation of UK
Coal Producers.
As you may be aware, the Committee recently agreed a paper on the subject of
opencast developments, which was based on work undertaken by Adam Ingram
MSP and Nora Radcliffe MSP in their role as reporters appointed by the Committee
to consider further the two public petitions. For information, the terms of reference for
the Reporters’ work was that—
The Committee will consider the issues raised by Petition PE346 by Scotland
Opposing Opencast and Petition PE369 by the Confederation of UK Coal
Producers in the context of—
(c) the application and effectiveness of National Planning Policy Guidance 16 on
opencast coal and related minerals – in particular, the objectives of NPPG 16,
and the degree to which these are being met; and
(d) the current arrangements for meeting the cost of monitoring and enforcing
mineral permissions – and the merits or otherwise of a new fees regime for
Scotland.
I attach with this letter a copy of the paper agreed by the Committee. The Committee
agreed to pass the paper to the Minister for Social Justice for her comments. The
Committee considered the Minister’s response to the paper at a meeting on 9
October 2002, and this response is attached to this letter for information.
At that meeting, the Committee noted that concerns have been raised regarding the
impact of opencast developments on public health. The Committee was told, for
example, that local health workers had observed an above-average occurance of
respiratory disease in areas near opencast sites.
The Committee recommended that the Executive should conduct further research
into the impact of opencast developments on public health and that this research
17

could inform the proposed review of NPPG 16. The Committee also noted that there
might be scope for this reseach to be incorporated into research on the health effects
of long-term exposure of air pollutants in Scotland. The Committee heard that a
study on this subject has been commissioned by the Committee on the Medical
Effects of Air Pollution with the University of Strathclyde. I understand that Dr Iain
Beverland of the University of Strathclyde has indicated a willingness to extend the
scope of the study to include opencast sites.
I would be grateful for your response to the recommendation made by the
Committee, and for your comments on both the proposed University of Strathclyde
study and other possible mechansims for taking forward research into the impact of
opencast developments on public health in Scotland. I should be grateful for a
response by 3 December 2002, and for your response to be copied to the clerk to
the Transport and the Environment Committee.

Yours sincerely

Bristow Muldoon MSP
Convener
cc

Clerk to the Transport and the Environment Committee
Convener of the Health and Community Care Committee

enc

Copy of paper by the Transport and the Environment Committee on opencast
mining
Copy of response to the paper from the Minister for Social Justice
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TRANSPORT AND THE ENVIRONMENT COMMITTEE

AGENDA ITEM 5
TE/03/1/9

Subject: Petitions on Playing Fields
Petition PE 422 by Mr James Docherty on protection for school playing fields.
Petition PE 430 by Mrs M Glendinning on the sale of school playing fields.
Petition PE 454 by Mr Peter Watson on the sale of playing fields.
Meeting No: 1st Meeting
Date:

8 January 2003

Author:

Note by the Assistant Clerk

Introduction
1. The Public Petitions Committee considered these petitions on 12 February 2002
and agreed to refer them to the Transport and the Environment Committee. The
Public Petitions Committee requested that these petitions be considered together
due to similarities in subject matter.
2. The Public Petitions Committee recommended that further consideration be given
to the adequacy of current procedures and potential conflicts of interests arising
from the selling of public land by local authorities and the granting of planning
permission for the development of the land by the same authorities.
3. The Transport and the Environment Committee considered the petitions at its
meeting on 6 June 2002 and agreed to write to the Minister for Social Justice on
issues arising from the petitions.
4. The Committee considered the response from the Minister for Social Justice at its
meeting on 9 October 2002. The Committee agreed to write to Sportscotland and
CoSLA on issues arising from the petition.
5. The following items are attached for members’ information—
•
•
•
•

a copy of each of the petitions;
a letter from the Convener to the Minister for Social Justice and its response;
a letter from the Convener to Sportscotland and its response; and
a letter from the Convener to CoSLA and its response.

Background
Petition PE 422
6. The petitioner is calling for the Scottish Parliament to take necessary steps to
implement a similar protection for school playing fields in Scotland as provided by
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Section 77 of the Schools Standards and Framework Act, 1988 in England and
Wales.
Petition PE 430
7. The petitioners are calling for the Scottish Parliament to consider (a) whether it is
appropriate for local authorities as owners of school playing fields to be able to
sell such assets and also grant planning permission to a developer, when such a
sale is opposed, and (b) whether in the circumstances of an opposed sale, there
should be legally binding guidelines as to the method of consultative procedures.
Petition PE 454
8. The petitioner is calling for the Scottish Parliament to (a) investigate whether the
rules governing the disposal of playing fields in Scotland are strong enough and if
those rules are being adhered to by local authorities and (b) ensure that planning
legislation disallows planning authorities from agreeing a sale of playing fields
and designating them a suitable for housing development where they have a
conflict of interest.
Consideration of the Petitions
9. The Committee considered the petitions at its meeting on 6 June 2002 and
agreed to write to the Minister for Social Justice on issues arising from the
petition.
10. The letter from the Convener, on behalf of the Committee, detailed the planning
guidelines currently in place including the Town and Country Planning
(Notification of Applications) (Scotland) Direction 1997 which requires ministers to
be notified if a planning authority has a financial interest in a development. The
letter sought to ascertain the Executive’s position on the local authorities’
application of these planning guidelines in respect to the development of open
spaces and playing fields.
Executive Response
11. The Executive response, attached with this covering note, details the safeguards
currently in place for the protection of playing fields and states that the Executive
are of the view that adequate arrangements are in place.
12. The Executive response details safeguards such as the publication of a
document entitled Planning Policy for the Protection of Playing Fields from
Sportscotland which has been issued to local authorities. The response notes
that a Planning Advice Note is currently being developed by the Executive to
support NPPG 11 on sport, recreation and open space which sets out a policy
framework for local authorities considering proposals for the redevelopment of
playing fields. The response also notes that Draft NPPG 3 is currently in the
process of being finalised. Draft NPPG 3 states that, where a planning proposal
from a local authority involves the development of open space and playing fields
in their ownership, ministers must be notified.

TRANSPORT AND THE ENVIRONMENT COMMITTEE

13. The Executive response states that ministers have called in two planning
applications affecting playing fields since 1997 and explains that, although this is
a relatively small number of cases, Sportscotland often negotiates alternative
sports pitches with developers and consequently withdraws any objections.
14. The Executive response notes that, in response to concerns over the loss of
open spaces, the Executive commissioned research on local authority open
space. The results of this research were published in 2001 and the main
conclusion drawn by the Executive was that the approach taken by the majority of
local authorities to open space planning was fundamentally flawed.
15. The Committee considered the Executive response at its meeting on 9 October
2002. At this meeting, members of the Committee acknowledged the ongoing
work being undertaken by the Executive in relation to the protection of school
playing fields.
16. The Committee agreed to write to Sportscotland and CoSLA for their views on
the adequacy of the current planning guidelines and the planning guidelines
being developed by the Executive. The Committee agreed to request CoSLA’s
view on the Executive’s statement regarding the ‘fundamentally flawed’ approach
adopted by the majority of local authorities. The Committee also agreed to ask
Sportscotland’s view on the small number of planning applications called in by
Ministers since 1997.
Sportscotland response
17. In response to the Committee’s request for information on the number of planning
applications called in by Ministers, Sportscotland notes that it raises objections to
around two thirds of applications involving the development of playing fields. The
response refers to the fact that in many of these cases either the application is
amended to address Sportscotland’s concerns or alternative playing fields are
found at a nearby location meaning that very few are referred to the Executive,
around five per year. On the basis of these small numbers of applications, the
response notes that it is not surprising that the number of applications called in by
the Executive since 1997 is small.
18. In relation to the current planning guidelines and the guidelines being developed
by the Executive, the response states that Sportscotland is satisfied with the
guidance within Draft NPPG 3 and NPPG 11, particularly as they advise that local
authorities should lead by example in resisting the development of playing fields
in their ownership. The response also notes that Sportscotland was part of a
steering group set up by the Executive to examine local authority open space
policies and the conclusions of the steering group will be reflected in the
Executive’s forthcoming PAN on open space.
19. The response raises the issue of council schemes for replacement schools which
are often built on existing school playing fields and notes that, whilst schools
require high-quality facilities, local authorities are required to deliver replacement
schools within limited budgets. The response also notes that Sportscotland has
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approached the Executive about preparing guidance on appropriate standards for
playing field provision but as yet have been unable to secure its support for this
work.
20. The response concludes by stating that Sportscotland takes its role very seriously
and that the planning system is working effectively to this end.
CoSLA response
21. In relation to the current planning guidelines available to local authorities in
considering planning applications for the development of playing fields, the
response states that, in principle there is fairly clear legislative control on
planning authorities in such matters. The response details NPPG 11 and the
Town and Country Planning (Notification of Applications) (Scotland) Direction
1997 (as amended), which are also mentioned in the Executive’s response to the
Committee, as examples of this control.
22. In relation to the guidance currently being prepared by the Executive, the
response states that CoSLA awaits with interest the guidance contained in the
new PAN to support NPPG 11.
23. In relation to the conclusion reached by the Executive from its research on open
space planning by local authorities, the response notes that CoSLA has not yet
completed its consideration of the Executive’s research paper, but accepts there
is likely to be validity in many of its conclusions reached.
Options for Action
24. Given the preparation of NPPG 3 and a PAN to support NPPG 11 and the
comments of CoSLA and Sportscotland regarding the adequacy of the current
guidelines in place to protect playing fields, the Committee may consider that
there is no need for any further action at the present time. Members could
therefore agree to conclude the consideration of these petitions, and write to the
petitioners informing them of the Committee’s policy not to take a view on
individual local planning decisions, and providing them with copies of the
correspondence received by the Committee.
25. Alternatively, the Committee can take any other action it feels appropriate.
Recommendation
26. The Committee is asked to consider the responses received from Sportscotland
and CoSLA and agree how it wishes to deal with the petitions.
Roz Wheeler
Assistant Clerk to the Committee
January 2003

Transport and the Environment Committee
Margaret Curran MSP
Minister for Social Justice
Scottish Executive
Victoria Quay
Edinburgh
EH6 6QQ

c/o Committee Chambers
EDINBURGH
EH99 1SP

July 2002
PETITION 422, 430 AND 454: DISPOSAL OF PLAYING FIELDS
At its meeting on 6 June 2002, the Transport and the Environment Committee
considered three petitions on the disposal of playing fields. These petitions are all
concerned with specific local authority planning decisions allowing local authorities to
sell playing fields in their ownership for the purpose of building housing
developments. Due to the similar nature of the subject matter, the Committee
considered all three petitions together.
Petitions PE 430 and PE 454 suggest that, in situations where local authorities
consider planning proposals that allow for the sale of land in their ownership,
authorities face conflicts of interest as they stand to benefit financially in the event of
planning permission being granted.
Members discussed the current regulations and noted that the Town and Country
Planning (Notification of Applications) (Scotland) Direction 1997 states that, in
situations where a planning authority has a financial interest in a proposed
development, and it has either been subject to a substantial body of objections, or it
does not accord with the local plan, ministers must be notified.
Members also noted that the Draft National Planning Policy Guideline 3 states that,
where a planning proposal from a local authority involves the development of open
space and playing fields in their ownership, ministers must be notified.
During the Committee’s consideration of the petitions, members noted their
awareness of many other instances where local authorities have allowed open
spaces in their ownership such as playing fields, to be built upon. Members argued
that the number of instances of which they, themselves, were aware indicates that
the current are not sufficiently stringent or that the rules should be should be better
enforced.
The Committee agreed that I should write to you to ascertain the Executive’s position
on local authorities’ application of the planning guidelines in respect to the
development of open spaces and playing fields. The Committee would be interested

to learn the number of such planning applications that have been called in by the
Scottish Executive since 1997. Finally, the Committee agreed that the Executive
must stress to local authorities the importance of adhering to the Town and Country
Planning (Notification of Applications) (Scotland) Direction 1997 and also NPPG 3
when it comes into force.
I should be grateful if you would reflect on these issues and I look forward to hearing
from you.
I should be grateful if you would copy your response to the clerk to the Committee,
Callum Thomson.
Copies of this letter go to the petitioners, Mr James Docherty, Mrs M Glendinning
and Mr Peter Watson.
Yours sincerely

Bristow Muldoon MSP
Convener

abcdefghijklm
Minister for Social Justice
Margaret Curran MSP

Bristow Muldoon MSP
Convenor
Transport and Environment Committee
Committee Chambers
Parliament Headquarters
George IV Bridge
EDINBURGH
EH99 1SP

Victoria Quay
Edinburgh EH6 6QQ

Telephone: 0131-556 8400
Scottish.ministers@scotland.gsi.gov.uk
Http://www.scotland.gov.uk
July 2002

Thank you for your letter of 3 July on behalf of the Scottish Parliament's Transport and
Environment Committee in response to public petitions PE 422, 430 and 454 regarding the
disposal of playing fields.
May I offer some general remarks before dealing with the committee's particular points. The
Scottish Executive supports the protection of playing fields and endorses sportscotland’s
objective which is to ensure that there are sufficient playing fields and sports pitches of an
acceptable standard to meet existing and future demands. Primary responsibility for
protection and maintenance lies with local authorities and they should adopt robust planning
policies, in their development plans, to safeguard established open spaces, playing fields and
access routes where they contribute to local community needs and enjoyment.
We are satisfied that sportscotland fulfils its responsibilities in this respect. Sportscotland is
encouraging local authorities to develop playing field strategies in order to strengthen and
enhance commitment to the protection of playing fields but often faces difficulties created by
the absence of local authority playing field strategies.
With regard to the role of the planning system, it remains the principle under which the
system operates that decision should be taken at the most local administrative level, unless
there are strong reasons for taking them at a higher level. This results in most planning
decisions being determined by planning authorities taking into account the framework set out
in their development plans, national planning guidance and any wider international
obligations.

However, it should be noted that in relation to national planning guidance it is for the
decision maker to assess both the weight to be attached to such consideration and whether
individually or together they are sufficient to outweigh the provisions of the development
plan.

Notification Directions
The legislative basis for notification to the Scottish Ministers is SODD Circular 4/1997:
Town and Country Planning (Notification of Applications) (Scotland) Direction 1997 (as
amended by Circular 43/1997) which sets out instances where planning applications must be
notified to the Scottish Ministers. Category 17 defines the requirement for notification for
playing fields as follows:
"Development affecting any land currently in use, or last used, as a playing field
(defined as land of 0.4 hectares or more for any pitch sports, including any adjacent
tennis courts and bowling greens, and athletics tracks) in circumstances where:(a) the proposal has been the subject of consultation with the Scottish Sports
Council (now sportscotland) under Article 15(1)(o) of the Town and Country
Planning (General Development Procedure) (Scotland) Order 1992 where the
Scottish Sports Council has advised against granting planning permission, or
has recommended conditions which the planning authority do not propose to
attach to the planning permission; or,
(b) the Town and Country Planning (Development by Planning Authorities)
(Scotland) Regulations 1981 apply to the development."
The purpose of the Direction is to give the Scottish Ministers the opportunity to decide
whether to call an application in for their own determination or to allow the planning
authority to determine the application themselves. You will appreciate that, because of the
Scottish Ministers’ possible future role it would not be appropriate to comment on the
particular cases referred to by the petitioners at this stage. With regard to the committee's
particular question regarding the number of notified applications issued subject to Category
17 since 1997, two planning applications have been called in affecting playing fields.
While this may seem a relatively small number of cases, it should be noted that sportscotland
will often enter into negotiations with developers for the provision of alternative sports
pitches for the area. When this is achieved to its satisfaction, sportscotland will withdraw
their objection, thereby removing the need for the planning authority to notify the case to the
Scottish Ministers.
Current planning policy on Open Space
Current planning policy regarding playing fields is contained in National Planning Policy
Guideline (NPPG) 11: Sport, Physical Recreation and Open Space. NPPG 11 acknowledges
that councils have, for some years, been encouraged to make use of their schools for

community recreation purposes. More recently, in response to a fluctuating school
population, some education authorities have taken decisions to dispose of land and buildings
surplus to educational requirements. Such decisions are a matter for local discretion, but
once redeveloped, it is unlikely that school playing fields can ever be reinstated, so the loss to
the community can be regarded as permanent. Disposals should only be entertained if open
space analysis demonstrates that the land is surplus to requirements, taking account of its
recreational and amenity value. The underlying aim of NPPG 11 is therefore to safeguard
playing fields and sport pitches by discouraging development where it is likely to conflict
with local needs either now or in the future. NPPG 11 also confirms that playing fields
should not be redeveloped except where:

·
·
·

the retention or enhancement of the facilities can best be achieved by the redevelopment
of part of the site without affecting its sporting potential and its amenity value; or
there would be no loss of amenity, and alternative provision of equal community benefit
and accessibility would be made available, and
there is a clear long-term excess of pitches, playing fields and public open space in the
wider area.

Recent policy developments
Concerns over the loss of open spaces led to the Executive commissioning research on
current local authority open space policies. This was published in March 2001 and considers
the effectiveness of existing arrangements for the planning, design and management of open
space. The overall conclusion is that the way most Scottish local authorities approach open
space planning is fundamentally flawed. The research includes examples of good practice on
how to prepare proper strategies using a simple methodology.
A Planning Advice Note is being prepared by the Executive to complement the research and
to support NPPG 11. The PAN is intended to assist authorities in dealing with the many
different types of open space in their areas, of which playing fields is only one, by giving
them practical advice on the preparation of both open space strategies and appropriate
development plan policies. This will hopefully lead to proper analysis, identifying the level
of provision and need within Council areas, and the prevention of piece-meal decisions on
land disposal. The Executive hopes to publish the PAN in autumn 2002.
The committee was also correct in noting that consultation draft NPPG 3: Planning and
Housing states that new housing development should not be located on established open
space where it contributes to local community needs and enjoyment. It also states that local
authorities should lead by example by resisting the development of open space and playing
fields in their ownership. The consultation period for this draft NPPG has just closed and we
shall be considering the terms of the final version in the light of comments received.
In addition, sportscotland published its Planning Policy for the Protection of Playing Fields
in May 2002, which has been issued to all local authorities. This document says that
sportscotland follows the guidelines set out in NPPG 11 and it also sets out in detail how

they deal with planning applications affecting playing fields and their views on the factors
which should be taken into account when determining such applications.
I hope this reassures the Committee that there are adequate arrangements in place to ensure
that any application made in respect to the development of playing fields will be properly and
fairly considered.

MARGARET CURRAN

Transport and the Environment Committee
Mr Stewart Cargill
sportscotland
Caledonia House
South Gyle
Edinburgh
EH12 9DQ
31 October 2002

Dear Mr Cargill
PETITION 422, 430 AND 454: DISPOSAL OF PLAYING FIELDS
At its meeting on 6 June 2002, the Transport and the Environment Committee
considered three petitions on the disposal of playing fields. These petitions are all
concerned with specific local authority planning decisions allowing local authorities to
sell playing fields in their ownership for the purpose of building housing
developments. Due to the similar nature of the subject matter, the Committee
considered all three petitions together.
Following discussion at the meeting, the Committee agreed to write to the Minister
for Social Justice to ascertain the Scottish Executive’s position on local authorities’
application of the planning guidelines in respect to the development of open spaces
and playing fields. I attach a copy of this letter and its response for your information.
The Committee considered the Executive response at its meeting on 9 October
2002.
The Executive response mentions Category 17 of the Town and Country Planning
(Notifications of Applications) (Scotland) Direction 1997. The response notes that
sportscotland must be notified of any proposed development affecting playing fields
and that in instances where sportscotland advises against a development, ministers
must be notified.
Members noted that the response from the Executive states that only two planning
applications for developments on playing fields have been called in by Ministers
since 1997 as a result of the Direction. The Committee noted that this represented a
comparatively small number of applications. The Committee agreed that I should
write to you to seek your views on the effectiveness of the current application of the
1997 Direction in light of the limited number of applications called in by Ministers.

The Executive’s response also highlighted the work being undertaken by the
Executive towards improving the approach of local authorities to open space
planning, including the protection of playing fields. This work included the
preparation of a Planning Advice Note on planning and open space and a National
Planning Policy Guideline on planning and housing. The Committee agreed that I
should write to you to ascertain sportscotland’s views on the new guidance currently
being prepared by the Executive and the role of sportscotland in ensuring the
effective application of this guidance.
I should be grateful if you would comment on these issues and I look forward to
hearing from you.
I should be grateful for a response by 30 November and for your response to be
copied to the clerk to the Transport and the Environment Committee.
Copies of this letter go to the petitioners, Mr James Docherty, Mrs M Glendinning
and Mr Peter Watson.
Yours sincerely

Bristow Muldoon MSP
Convener

cc

Clerk to the Transport and the Environment Committee

enc

Copy of letter to the Minister for Social Justice on the disposal of playing fields
Copy of response to the letter by the Minister for Social Justice

Transport and the Environment Committee
Jon Harris
Head of Policy Development (Rural, European and International Affairs)
COSLA
Roseberry House
9 Haymarket Terrace
Edinburgh
EH12 5XZ
31 October 2002

Dear Mr Harris
PETITION 422, 430 AND 454: DISPOSAL OF PLAYING FIELDS
At its meeting on 6 June 2002, the Transport and the Environment Committee
considered three petitions on the disposal of playing fields. These petitions are all
concerned with specific local authority planning decisions allowing local authorities to
sell playing fields in their ownership for the purpose of building housing
developments. Due to the similar nature of the subject matter, the Committee
considered all three petitions together.
Following discussion at the meeting, the Committee agreed to write to the Minister
for Social Justice to ascertain the Scottish Executive’s position on local authorities’
application of the planning guidelines in respect to the development of open spaces
and playing fields. I attach a copy of the letter and its response for your information.
The Committee considered the Executive response at its meeting on 9 October
2002.
The Executive’s response outlines research commissioned by the Executive on
current local authority open space policies. The Executive stated that the research
concluded that the way in which most local authorities approach open space
planning is fundamentally flawed. The response also highlighted the steps taken by
the Executive and sportscotland following the publication of this research including
the preparation of an Executive Planning Advice Note, an Executive National
Planning Policy Guideline and the publication of the sportscotland document entitled
‘Planning Policy for the Protection of Playing Fields’.
The Committee agreed that I should write to you to ascertain CoSLA’s view on the
conclusion of the research commissioned by the Scottish Executive regarding most

local authorities’ approach to open space planning. The Committee also agreed that
I should seek CoSLA’s views on the recent policy developments outlined in the
Minister’s letter.
I should be grateful if you would comment on these issues and I look forward to
hearing from you.
I should be grateful for a response by 30 November and for your response to be
copied to the clerk to the Transport and the Environment Committee.
Copies of this letter go to the petitioners, Mr James Docherty, Mrs M Glendinning
and Mr Peter Watson.
Yours sincerely

Bristow Muldoon MSP
Convener

cc

Clerk to the Transport and the Environment Committee

enc

Copy of letter to the Minister for Social Justice on the disposal of playing fields
Copy of response to the letter by the Minister for Social Justice

2 December 2002

Your Ref:

Bristow Muldoon MSP
Convener
Transport and the Environment Committee
c/o Room 3.5
Committee Chambers
The Scottish Parliament
EDINBURGH, EH99 1SP

Our Ref:

PL/4 (JF)

Dear Mr Muldoon
1.
PETITIONS 422, 430 AND 454: DISPOSAL OF PLAYING FIELDS
I refer to your letter of 31 October 2002, addressed to the Director of Policy and Legislation
and passed to me for response, concerning three petitions, 422, 430 and 454, on the disposal
of playing fields. I write to clarify COSLA’s position in respect of the issues that you raise.
The petition raised by Torbrex Community Council (PE 422) regarding a proposal to re-zone
two areas of playing fields in Stirling is clearly a Local Plan issue. Presumably, therefore, it
will go through the normal process, ie a Public Inquiry into the proposed alterations to a
Local Plan. As part of that Inquiry, all interested parties will have the opportunity to make
their case and the relevant issues will be debated in detail.
Having consulted Section 77 of the School Standards and Framework Act 1998, I would
contend that the current legislation in Scotland is sufficient to protect the interests of all
parties.
The other two petitions (PE 430 and PE 454) appear to be related to planning applications
and, again, there are set procedures which must be followed by the relevant local authority in
dealing with such matters. The Kelso example questions whether the local authority as
owner of the land should also be allowed to grant planning permission for development
affecting that land. Currently, as you will be aware, the legislation allows this but also puts in
place safeguards, designed to ensure that abuse of the system does not take place.
As explained in the letter to you from the Minister for Social Justice, the Town and Country
Planning (Notification of Applications) (Scotland) Direction 1997 (as amended) contains
Paragraph 17, which sets out the notification requirements for the development of playing
fields greater than 0.4 hectares. I should also point out that, in addition to the two criteria in
Paragraph 17, Paragraph 16 further sets out the circumstances where referral is required when
the planning authority has a financial or ownership interest.

It seems, at least in principle, that there is fairly clear legislative control on planning
authorities in such matters. In addition the guidance contained in NPPG11 in relation to the
criteria which planning authorities should assess also suggests a fairly robust process. If a
Local Plan identifies an area of open space or playing fields as being suitable for
redevelopment, this will almost certainly be debated in detail at the appropriate stage in the
Local Plan preparation stage.
I have only been able to look briefly so far at the recent Scottish Executive research paper on
open space provision and management but I accept there is likely validity in many of the
conclusions reached. However, the issues covered by the research are much more wide
ranging than the subject matter of the three petitions and tend to concentrate more on the
methodology for calculating the amount of open space required. This is obviously important
and should have a significant bearing in assessing applications that involve the potential loss
of open space or playing field provision.
I await with interest the guidance contained in the forthcoming Planning Advice Note
referred to in the Minister’s letter. I would hope that COSLA will be given the opportunity to
comment on it prior to its publication. The preparation of open space strategies potentially
covers departments other than Planning and it will be interesting to monitor how the advice in
the PAN is put into practice in the longer term.
I hope that the above clarifies COSLA’s position in respect of these petitions and the other
matters raised. However, should you have any further questions, then please don’t hesitate to
contact me by any of the means detailed on the front page of this letter.
Yours sincerely

James Fowlie
Policy Officer
cc

Clerk to the Transport and the Environment Committee

TE/03/01/11
PETITION PE425 – PLANNING PROCEDURES FOR TELECOMMUNICATIONS
DEVELOPMENTS
Meeting No: 1st Meeting
Date:

8 January 2003

Author:

Clerk to the Committee

Introduction
1 This paper updates the Committee on the progress of petition PE425 on the
planning procedures for telecommunications developments.
Background
2 The Committee is being asked by the Public Petitions Committee (PPC) whether
it would welcome formal referal of the petition. Members will remember that the
Committee previously considered this petition prior to the summer recess.
Following that meeting, I wrote to the Clerk of the PPC on matters arising from
the petition (letter attached an Annex A).
3 The Clerk of the PPC wrote to the Executive asking for its response to the issues
highllighted by the T&E Committee. The Executive responded (both letters
attached at Annex A) and the PPC subsequently agreed to ask the T&E
Committee – in light of this correspondence – whether it would welcome a formal
referral of the petition.
4 In September, the Committee took the decision to hold a couple of evidencetaking sessions in the New Year to examine the current situation in respect to
planning procedures in this area.
5 As such, it would seem appropriate that the Committee respond to the PPC
stating that it would welcome a formal referral of this petition. Such an approach
would mean that the issues raised by the petition could be covered by the new
work being done by the Committee in this area.
Recommendation
6 The Committee is asked to agree that the Convener should write to the Convener
of the PPC stating that it would welcome a formal referral of this petition.
Callum Thomson
Clerk, Transport and the Environment Committee

ANNEX
LETTER FROM THE CLERK OF THE TRANSPORT AND THE ENVIRONMENT
COMMITTEE TO THE CLERK OF THE PUBLIC PETITIONS COMMITTEE.
PETITION PE425 ON THE SITING OF MOBILE PHONE MASTS
I am writing in connection with the above petition, in response to the request made by the
Public Petitions Committee (PPC) for the views of Transport and the Environment
Committee on whether it was content with the reaction of the Executive to the
recommendations relating to emissions contained in its report on planning procedures for
telecommunications developments.
The Committee considered the request made by the PPC at its meeting on Wednesday 22
May, and agreed to write to the Public Petitions Committee with its views on matters arising
from the petition. Members of the Committee highlighted the following points—
·
·
·
·

the need to clarify the current status of the scientific research begun into the potential
health effects of mobile phone technology;
the fact that the Committee recommended in its report that local authorities should
establish a hierarchy of preferred locations for telecommunications equipment;
the need to clarify how far the Executive and local authorities have progressed in
preparing planning guidance; and
the fact that the Committee recommended in its report that there should be a more coordinated approach to the roll-out of masts, with local authorities engaged in planning
forums with operators.

In addition, I would draw the attention of the PPC to the relevant extract from the Official
Report of the meeting of the Committee, which is attached with this letter.

Telecommunications Developments (Planning) (PE425)
The Convener: The next petition is PE425, from Anne-Marie Glashan, on the siting of
mobile phone masts. At this stage, we are not being asked to deal with the petition, but to
consider whether the committee is content with the Executive's reaction to the
recommendations of our "Report on Proposals to Introduce New Planning Procedures for
Telecommunications Developments". The Executive introduced a new NPPG, which
responded to a number of points in the committee's report. The Public Petitions Committee
wants to know only how content we are with the action that the Executive has taken.
Fiona McLeod: I understand that we must give only our views on the Executive's response
to our report, but I want to highlight two items in the Executive's letter to the Public Petitions
Committee on the matter. I think that members will not be entirely satisfied with them.
Recommendation 21 of our report stated:
"local authorities should establish a hierarchy of preferred locations"
for mobile phone masts, but the Executive's letter states that the committee did not
recommend exclusion zones. That is playing with words. The committee was not entirely
happy—at least I was not—with NPPG 19, given our recommendation 21.
I also want to mention the part about scientific research in the Executive's response to the
Public Petitions Committee. All that it contains is a one-paragraph answer laying out the
research and the dates. Both the committees must ask why the research is taking so long.
The initial invitation to submit research proposals was not made until nine months after the
Stewart report and 11 months after the committee's report, which recommended that
research had to be done.
Why did it take nine months to put out the call for research? Twenty-six full proposals were
requested. That was nearly a year ago. What is happening? What is the status of the
research? We are 18 months down the line. Is the research being conducted yet? Why is it
taking so long?
Robin Harper: We were not particularly happy with the Executive's initial response to our
report. I have never been happy with the idea that planning permission was not required for
all masts, whatever their height or location.
Des McNulty: Three issues that arise from the implementation of the Executive's approach
strike me as worthy of further investigation. First, how far have the Executive and local
authorities gone in preparing planning guidance? Is that being implemented consistently
throughout Scotland? Secondly, is any updated information available on scientific research
that has been produced since we conducted the inquiry and since the Executive reached its
view? Does an updating process exist whereby the Executive relays appropriate scientific
advice to the planning agencies that must make the decisions?
Thirdly, it was central to our initial recommendations that authorities should engage in
planning forums with operators, with a view to rationalising masts and co-ordinating the rollout of masts. My gut feeling is that that has not happened. Individual operators continue to
make individual applications to planning authorities, which make one-off decisions. We
argued for a more co-ordinated approach. That issue would be worth consideration. I am not
sure whether the petition is the vehicle for doing that. We might want to examine the issue
as part of post-legislative scrutiny, which we should consider seriously.

The Convener: The Executive went a long way towards addressing the recommendations in
our report. The introduction of planning procedures for most masts was to be welcomed,
although, from the committee's point of view, adoption of all our recommendations would
have been preferable.
I am entirely comfortable with our encouraging the updating of the research position. On
health issues, it is important to note one conclusion of the Stewart report, which is mentioned
in the Executive's response, that
"the balance of evidence indicates that there is no general risk to the health of people living
near to base stations on the basis that exposures are expected to be small fractions of
guidelines."
We should be cognisant of that. I am unaware of more recent research that contradicts that.
Some members' comments concern the recommendations that the Executive did not
implement. It would be fair to draw them to the attention of the Public Petitions Committee. I
agree with Des McNulty's view that, at some stage, the committee should consider postlegislative scrutiny, how the guidelines have
worked and whether they need to be improved. I am not convinced that we have sufficient
evidence from local authorities and others to gauge that adequately yet. That is for further
down the road.
Fiona McLeod: I draw to the Public Petitions Committee's attention the introduction to our
report, which said:
"Based on the evidence received the Committee considers that there is reasonable doubt
about the health risks and recommends that health should be viewed as a material planning
consideration and a precautionary approach should be adopted".
It is important that the petitioner understands that that was the view in our report, which
backs up the need for further timeous research.
The Convener: I suppose the best way for us to deal with this would be to correspond with
the Public Petitions Committee and draw its attention to the extracts from today's Official
Report. Members of the Public Petitions Committee will then be able to see our views that
members have expressed about the petition and that can inform their decision. Is that
agreed?
Members indicated agreement.

LETTER FROM THE CLERK OF THE PUBLIC PETITIONS COMMITTEE TO THE
SCOTTISH EXECUTIVE.
I am writing to you in my capacity as Clerk to the Scottish Parliament’s Public Petitions
Committee.
At its meeting on 25 June, the Committee further considered petition PE425 by Ms AnneMarie Glashan. This petition calls for the Scottish Parliament to adopt the precautionary
principle recommended by the Transport and the Environment Committee in its Report on
the planning procedures for telecommunications developments and the Stewart Report
regarding the siting of telecommunications antennae in densely populated areas or within
600m of schools, residential care homes or hospitals.
You may recall that the Committee had, at its meeting on 18 December 2001, invited the
Transport and the Environment Committee to comment on the Executive’s response to its
Report on Proposals to Introduce New Planning Procedures for Telecommunications
Developments. On June 25, the Public Petitions Committee considered this response and
agreed to seek further clarification on a number of matters, including:
·

The current status of scientific research into the potential health effects of mobile phone
technology, which was recommended for commission by both the Stewart Report and
the Transport and the Environment Committee;

·

The lack of action in relation to the Transport and the Environment Committee Report’s
recommendations that local authorities should establish a hierarchy of preferred
locations for telecommunications equipment; and

·

The need for a co-ordinated approach on the roll-out of masts, with local authorities
engaged in planning forums with operators.

I should therefore be grateful if you would arrange for your comments on these matters to be
provided as soon as possible, both in electronic form and in hard copy.
A copy of the petition is enclosed and the Official Report of the Committee’s meeting will be
available on the Scottish Parliament Website from 4 July 2002.
I am grateful for your continued assistance in this matter.

AGENDA ITEM 5
TRANSPORT AND THE ENVIRONMENT COMMITTEE

Subject:

TE/03/1/13

Petition PE508 by Philip Graves on the implementation
Environmental Impact Assessments and PAN 58 guidelines

of

Meeting No: 1st Meeting
Date:

8 January 2002

Author:

Note by Assistant Clerk to the Committee

Introduction
1. This paper asks the Committee to consider for the first time petition PE508 by
Philip Graves on behalf of Strathblane Community Council calling for a review of
the implementation of the Environmental Impact Assessment and Planning
Advice Note 58 guidelines. A copy of the petition is also circulated for this
meeting (TE/03/1/13).
2. The petition expresses concern at what the petitioner considers to be poor
implementation of the Environmental Impact Assessment (EIA) and Policy Advice
Note (PAN) 58 guidelines. The petition includes some background information
regarding the specific concerns of the petitioner in relation to the application for a
Water Treatment Plant in Milgavnie by West of Scotland Water, subsequently
undertaken by Scottish Water. Further information regarding the petitioners’
concerns can be found in oral evidence they gave to the Public Petitions
Committee (PPC) in June 2002, which is attached at Annex A of this covering
note.
Progress of the Petition
3. The petition was considered by the PPC at its meeting on 18 June 2002, when
the PPC agreed to ask the Scottish Executive whether there were any plans to
review the Environmental Impact Assessment (Scotland) Regulations 1999 and
PAN 58 guidelines, along the lines suggested by the petitioner. The Committee
also agreed to write to Scottish Water seeking their views on the petition and an
update on its new consultation code. Responses were received from both
Scottish Water and the Scottish Executive (attached at Annex B), which were
subsequently discussed at a meeting of the PPC on 5 November 2002. The
relevant extract from the Official Report of that meeting is attached at Annex B.
4. The Public Petitions Committee referred the petition to the Transport and the
Environment Committee with the request that it should respond to the wider
planning issues arising from the petition.
Context
5. The Committee should be aware that the context of the petition is the petitioners’
experience of West of Scotland Water’s (WoSW) application to build water

treatment works near Milgavnie. The petitioners, who represent Strathblane
Community Council, claim that they were unaware of the proposed application
until a few months after the site had been recommended to WoSW Board. It is
their belief that as a result of the lack of early local consultation the application
took longer to process at East Dunbartonshire Council’s planning department
than would otherwise have been the case.
6. East Dunbartonshire Council turned down the application in August 2002 on
amenity and environmental grounds. A public inquiry into the decision to refuse
the application has been postponed until 28 February 2003. Scottish Water has
lodged a revised application with East Dunbartonshire Council, which is currently
under consideration.
EIA and PAN 58
7. The petitioners believe that these are issues of local concern illustrative of wider
planning issues relating to the failure to fully implement EIA regulations and PAN
58 guidelines. The petitioners’ specific concerns are as follows—
•

that paragraph 27 of PAN 58, which highlights the importance of public
consultation as early as possible in the construction of an EIA, is not being fully
adhered to and consequently, the planning process is lacking transparency and
speed.

•

that the current system of the developer employing the consultant to carry out an
EIA creates a conflict of interest for the consultant and creates the possibility of
bias toward the developer.

•

that the EIA process is not properly overseen in particular in relation to the site
selection process.

Response
8. The Executive and Scottish Water responded to these points as follows—
•

the Executive’s position is that it has no plans to review either the EIA process or
PAN 58 guidelines, arguing that PAN 58 encourages the developer to engage in
public consultation at the earliest opportunity in order that the planning process
can be expedited

•

the Executive’s view is that consultants, as trained professionals, are expected to
act impartially irrespective of the fact that their fees are paid by the developer.
The Executive believes that the planning framework enables the planning
authority to require the submission of further environmental information from the
developer, if it believes that the environmental statement is deficient.

•

as regards overseeing the process, the Scottish Executive’s view is that
decisions should be taken at the most local administrative level and that therefore
in most cases this is the duty of the local planning authority. In cases where
planning applications are called in or appealed, this duty falls to the Scottish

Ministers. As far as site application is concerned, the Executive does not believe
the process needs to be reviewed, and considers that it is a matter for a
developer to make an application in respect of an individual site, with each
application being considered by the local (planning) authority.
Next Steps
9. The Committee’s normal stance on petition such as these is not to take a view on
specific local planning cases but instead to consider whether the wider framework
needs to be examined. In light of the detailed response by the Executive,
particularly its unequivocal statement that it does not intend to review either the
EIA process or PAN 58 guidelines, and coupled with the lack of parliamentary
time prior to dissolution, the Committee may consider that it is appropriate to
conclude the petition by noting the issues which have been raised.
Recommendation
10. The Committee is invited to consider how it wishes to proceed with the petition.
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TRANSPORT AND THE ENVIRONMENT COMMITTEE
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Meeting:
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Author:
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Introduction
1. This paper asks the Committee to consider for the first time petition PE517 by
Mr Rob Kirkwood on water treatment plants.
2. The petition states that local authorities appear to be able to allow water
treatment plants to operate outwith the terms of existing environmental
protection and planning legislation. The petitioner is calling for the Scottish
Parliament to investigate this situation.
3. The petitioner is also calling for the Parliament to investigate possible
solutions to the problem of noxious odours and airborne bacteria released
from such plants. The petitioner suggests covered conical shaped tanks
positioned far away from residential communities as a possible solution.
4. Finally, the petitioner is calling for the Parliament to investigate the level and
method of investment necessary to prevent the release of noxious odours and
airborne bacteria, suggesting that water treatment plants operating under
Private Finance Initiative contracts are not currently receiving the necessary
levels of investment.
Background
5. The petitioner is specifically concerned with sewage processing at the
Seafield Water Treatment Plant in the Leith Links area of Edinburgh. The
petitioner claims that the plant is using outdated technology to process
sewage, namely primary filtering tanks with large flat bases where sewage
sludge settles, or floats to the surface, causing offensive odours and noxious
gases. The petitioner is concerned that these odours and gases are having a
detrimental impact on the health and quality of life of nearby communities.
6. The petitioner is of the view that Edinburgh City Council has not enforced
provisions within the Environmental Protection Act, the Control of Substances
Hazardous to Health Act or the relevant planning condition at the Seafield
plant, which all prescribe against the emission of offensive odours and
noxious gases.

7. The Seafield Water Treatment Plant is operated by Stirling Water under a
Private Finance Initiative contract with Scottish Water. The contract requires
the plant to meet set odour standards and each failure to meet the standards
results in Stirling Water receiving a financial penalty. The petitioner is not
convinced that these financial penalties are suitably stringent, or conducive to
investment in the necessary technology to solve the odour problems. The
petitioner provides further details of his concerns regarding the plant in his
evidence to the Public Petitions Committee at its meeting on 18 June 2002.
8. The following documents are attached for members’ information:
•
•
•
•
•
•
•
•

a copy of the petition;
the Official Report of the Public Petitions Committee meeting on 18 June
2002;
a letter from an Executive official from the Water Services unit to the PPC;
a letter from an Executive official on petition PE473 (referred to in the letter on
PE517 from the Executive official);
a letter from the Chief Executive of Scottish Water to the PPC;
a letter from the Chief Executive of the City of Edinburgh Council to the PPC;
a letter from the Chief Executive of SEPA to the PPC; and
the Official Report of the Public Petitions Committee meeting on 8 October
2002.

Progress of the petition
9. The petition was first considered by the Public Petitions Committee at its
meeting on 18 June 2002. The Committee agreed to write to Scottish Water,
the Scottish Environment Protection Agency, the City of Edinburgh Council
and the Scottish Executive for their response on matters arising from the
petition.
10. The Committee considered these responses at its meeting on 8 October 2002
and agreed to formally refer the petition to the Transport and the Environment
Committee for further consideration of:
•

“the effectiveness of current planning and environmental legislation and
enforcement procedures covering odours from water treatment plants;

•

whether there could be a case for an enhanced role for SEPA in regulating
such odours; and

•

whether local authorities should have the responsibility for considering
planning applications for developments which they also own, particularly
given the case of Seafield plant whereby the local authority did not specify

any conditions or planning controls, thus hampering attempts to effectively
monitor and regulate the site.”
Issues raised by the petition
Role of local authorities in the regulation of water treatment plants
11. The Public Petitions Committee raises the issue of local authorities
considering planning applications for developments which they own. The
petitioner is concerned that local authorities are not exercising the powers
available to them to prevent the release of offensive odours from water
treatment plants.
12. The Chief Executive of Edinburgh City Council, in his response to the Clerk
from the PPC, notes that the Seafield plant development was proposed by the
Edinburgh Corporation, the authority responsible for granting planning
permissions and setting planning conditions. Under the Town and Country
Planning (Development Local Planning Authorities) (Scotland) Regulations
1949, which were in place when the Seafield plant was approved, a local
authority proposing its own development was required to inform the Secretary
of State of the proposal. The Secretary of State was required to inform the
authority of any objection within one month of this notification, otherwise the
proposal was automatically approved.
13. The response notes that the Seafield plant was automatically approved, and
that under the 1949 Regulations, no planning conditions were required to be
placed on the plant as the authority responsible for enforcing the plant’s
conditions owned the plant itself, rendering planning conditions impracticable.
Therefore no planning conditions were placed on the Seafield plant when it
was initially approved.
14. The first planning condition of relevance to the prevention of the emission of
offensive odours was placed on the plant in 1998 when an application for the
modification of the works and new process buildings was approved.
15. The Chief Executive of Edinburgh City Council’s response to the PPC,
outlines the provision within the Town and Country Planning (Scotland) Act
1997 which enables the planning authority responsible for enforcing planning
conditions to serve an enforcement notice on any operator which breaches a
planning condition.

16. Planning condition EJ2 for the Seafield plant states that the hydrogen
sulphide level should be below 10 parts per billion at the sewage works
boundary for 95% of the time (Hydrogen sulphide is a common source of
offensive odours). The Council’s response states that no breach of planning
conditions at the Seafield has ever been suggested.
17. The Chief Executive of Scottish Water’s response to the PPC states that the
PFI contract for the Seafield plant, mirrors the planning conditions to a great
extent. The contract includes the same provision for controlling hydrogen
sulphide as is contained in planning condition EJ2. The response notes that
hydrogen sulphide levels are measured continually at six points around the
boundary of the works. Each failure to meet the standard results in a financial
penalty. The response notes that financial penalties for failure to meet odour
standards at the Seafield plant have been substantial.
18. The response from Edinburgh City Council notes that Section 79 of the
Environmental Protection Act 1999 established statutory nuisances including
smell nuisance and provides local authorities with the power to serve a Notice
requiring abatement on such nuisances. Conviction for failure to comply with
an abatement notice can result in a fine of up to £20,000. The response
states that nuisance caused by odours is objective and difficult to
substantiate, and that in order for the Council to prosecute, the smell would
require to be witnessed by two or more Council officers.
Role of SEPA in the regulation of water treatment plants
19. The Chief Executive of SEPA’s response to the PPC outlines SEPA’s role in
the regulation of water treatment plants in relation to odours. It states that the
Controlled Waste Regulations 1992 prescribes that sewage treated within a
sewage treatment works is not treated as industrial or commercial waste and
therefore SEPA does not have powers to control the treatment process or the
odours produced by the sewage being processed.
20. It states that SEPA is responsible for sewage imported from other works
processed in sludge management facilities such as the facility at the Seafield
plant. The response states that the malodorous air produced from this facility
is treated in odour abatement plants and then assessed by SEPA. The
response claims that this processed air is not the cause of the odour
problems.
The Control of Substances Hazardous to Health Act 1998
21. The petition mentions the need for water treatment plants to adhere to the
provisions of the Control of Substances Hazardous to Health Act 1998. In a
response to the PPC, a Scottish Executive official explains that the Seafield
plant is subject to stringent safety standards aimed at preventing biological

hazards associated with airborne bacteria. These safety standards are
enforced by the Health and Safety Executive which is responsible for
ensuring that employees of water treatment plants are not exposed to
hazardous substances. The response notes that matters relating to the work
of the Health and Safety Executive are reserved to the UK Parliament.
Health impacts on surrounding communities
22. The petition claims that the odours and gases released from water treatment
plants have a detrimental impact on the health of those living in nearby
communities.
23. The Executive response to the PPC notes that there is some research
evidence which indicates that sewage treatment plants can generate aerosols
containing micro-organisms which are hazardous health. The response states
that there is evidence suggesting work activities involving sewage can lead to
bad health and notes that compensation claims from East of Scotland Water
(EoSWA) staff, alleging health problems due to aerosols, are due to be heard
in the courts.
24. The response states that bacteria suspended in such aerosols can be
isolated up to 10 miles downwind of a waste water treatment plant, but that it
is unclear whether or not bacteria retain any virulence and are present in
sufficient numbers to cause harm to human health when released from water
treatment plants. In considering the health aspects of the petition, Members
may wish to bear in mind that health issues do not primarily fall within the
remit of the Transport and the Environment Committee.
Solutions to the Odour Nuisance
25. The petitioner claims that the investment necessary to solve the problem of
odour nuisance has not been undertaken at water treatment plants under PFI
contracts such as the Seafield plant. The petitioner suggests that conical
shaped covered primary tanks, situated away from residential areas provide a
solution to the problem of odour nuisance from water treatment plants.
26. Scottish Water’s response to the PPC notes that there have been significant
problems at the Seafield plant and that the only remaining problems are
caused by the primary tanks. The response notes a large number of
complaints in March 2002 when problems occurred during maintenance but
also notes that, on the whole, the number of complaints has been
substantially reduced following investment by Stirling Water under the PFI
contract.
27. In relation to the petitioner’s suggestion of conical shaped primary tanks, the
response states that Scottish Water has no plans to replace the primary tanks

at the Seafield plant. The response suggests that the problem with the
primary tanks used at present is that the sewage sludge is not moving
through the tanks briskly enough and is becoming septic and produces
offensive odours. The response outlines a plan currently being put into action
by Stirling Water to address this problem and notes that it will take time to
confirm that these measures are successful.
28. In relation to the petitioner’s request for primary tanks to be covered, the
response from Edinburgh City Council to the PPC points out that covered
tanks were identified as the ‘only suitably convincing means of odour
mitigation’ by an Executive reporter investigating a water treatment plant at
High Bogany, Rothesay in December 2001. However, the response from
Scottish Water to the PPC notes that the petitioner’s proposal to cover
primary tanks would be unrealistic for the vast majority of water treatment
plants due to the substantial costs involved.
Options for action
Option A
29. The Committee could agree to write to the Scottish Executive for further
information on the respective roles of local authorities, SEPA, HSE and
Scottish Water in regulating water treatment plants and the Executive’s views
on the effectiveness of this regulation. The Committee could also request
information on any research the Executive is aware of on the benefits of
covering primary tanks, or the use of conical primary tanks in the water
treatment process.
Option B
30. The Committee could agree to appoint a reporter to look into the regulation of
odour nuisance and how effectively local authorities and other regulators work
together to monitor and prevent such nuisances. Similar issues have
previously been considered by the Committee in its consideration of PE 327
on organic waste spread on land and more recently in its consideration of PE
377 on polluting activities in built up areas. In considering this option,
members are asked to bear in mind the limited time available prior to
dissolution for the reporter to investigate and report back on these issues, and
the length of time which was required for similar reporters’ work on PE327
and PE377.
Option C
31. The Committee could agree to refer the petition back to the Public Petitions
Committee. The PPC would then allocate the petition to the relevant
committee for its consideration at the start of the second parliamentary
session.

Recommendation
32. The Committee is asked to consider how it wishes to deal with the petition.
Roz Wheeler
Assistant Clerk to the Committee
January 2003
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INQUIRY INTO THE RAIL INDUSTRY IN SCOTLAND

Subject: Arrangements for a Debate in the Chamber on the Committee’s Report on
its Inquiry into the Rail Industry in Scotland
Meeting: 1st Meeting, 8 January 2003
Author: Alastair Macfie (Senior Assistant Clerk)
Introduction
1. The Transport and the Environment Committee published a report on its inquiry
into the rail industry in Scotland on 15 October 2002. A response from the
Scottish Executive to the report is expected soon.
2. Members will recall that the Committee agreed to seek a debate in the Parliament
on its report. The Committee’s bid to the Conveners’ Group for a Committee
debate in the Chamber has now been approved. The debate will take place on
the afternoon of Wednesday 15 January and it has been scheduled to last for two
hours. It is usual practice for the Convener to lodge a motion on behalf of the
committee drawing the attention of the Parliament to its report.
3. The following wording for the motion to be debated on the report is proposed—
Bristow Muldoon on behalf of the Transport and the Environment Committee:
Report on Inquiry into the Rail Industry in Scotland— That the Parliament
notes the 15th Report 2002 of the Transport and the Environment Committee,
Report on Inquiry into the Rail Industry in Scotland
Recommendation
4. The Committee is invited to agree the wording for the motion to be debated at the
debate on the Committee’s report.

Alastair Macfie
Senior Assistant Clerk
January 2003
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