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The Committee will meet at 1.30 pm in Committee Room 2

1. Items in private: The Committee will consider whether to take items 4 and 5 in
private.

2. Scottish Public Sector Ombudsman Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from�

Scottish Executive:
Mr Andy Kerr, MSP, Minister for Finance and Public Services
Michael Lugton, Head of Constitution and Parliamentary Secretariat
Stephen Bruce, Leader of the Scottish Public Sector Ombudsman Bill Team

Office of the Commissioner for Local Administration in Scotland:
Ian F Smith, Commissioner
Brian Thomson, Principal Investigating Officer

Office of Scottish Parliamentary Commissioner for Administration:
Michael Buckley, Ombudsman
George Keil, Investigation Manager

Office of the Housing Association Ombudsman for Scotland:
Barney Crockett, Ombudsman
Kathleen Steindl, Senior Investigator

Scottish Consumer Council:
Graeme Millar, Chairman
Martin Evans, Director

3. Subordinate Legislation: The Committee will consider the following negative
instruments�

The Local Government (Exemption from Competition) (Scotland)
Amendment Order 2001, (SSI 2001/431)

The Local Government Act 1988 (Competition) (Scotland) Amendment
(No.2) Regulations 2001, (SSI 2001/446)

4. Marriage (Scotland) Bill: The Committee will consider a draft Stage 1 report.



5. Land Reform (Scotland) Bill: The Committee will consider proposals for
consideration of the Bill at Stage 1.
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LOCAL GOVERNMENT COMMITTEE - 18 DECEMBER 2001

Thank you for your letter of 28 November 2001.

I enclose my written submission on the Bill.  The witness information form has been faxed
back separately.

Please Quote our Ref:-  C11-IFS-RP
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LOCAL GOVERNMENT COMMITTEE: 18 DECEMBER 2001

THE SCOTTISH PUBLIC SECTOR OMBUDSMAN BILL

Stage 1 Submission by Ian F Smith, Commissioner for Local Administration in Scotland

1 The Reasoning behind the Bill

I fully support the arguments in favour of the Bill.  The current Scottish Parliamentary
and Health Service Ombudsman is operating on an interim basis.  The legislation
under which I operate is sometimes unnecessarily restrictive and does not always
reflect adequately the way public services today are often provided by partnerships
with other agencies.  Reform is timely.

Reform also provides an opportunity to develop a system to manage complaints which
is client centred, whilst reinforcing the independence of the Ombudsman, and which
can contribute to policy and practices on continuous improvement.  The proposals, in
my view, should lead to better service management, better governance and the overall
policy objective of greater responsiveness, participation, transparency, efficiency and
effectiveness.  The proposed Ombudsman will be a source of valuable management
information for all public authorities.

By creating one unified Ombudsman service the system for complaining should be
simple and easy to explain.  It will attract high levels of public awareness both of
those who lead it and the overall value and effectiveness of its functions.

2 Key Issues of its Functions

My initial thoughts on key components of the Bill are:-

a) “One-Stop-Shop” - the proposals appear to cover all the bodies which need to
be within jurisdiction to meet the policy objectives.

b) The single Ombudsman model - the proposal to create one Ombudsman with
Deputies is more appropriate for the size and scale of Scotland than the option
of a collegiate model which may be more appropriate elsewhere.  The
comparators in the British Isles would be with the Ombudsman in the Irish
Republic and the Assembly Ombudsman/Commissioner for Complaints in
Northern Ireland.  The development of the role in the Republic is a very
interesting model from which Scotland can learn much.

c) The linkage to other Commissioners is the “best value” approach.  It makes
sense to share common services with others while securing independent
decision-making.

d) The listing of bodies included and excluded appears to be the most practical
way of defining jurisdiction.  The proposals in the Bill will keep public
confusion to a minimum.
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e) The primary role of the Ombudsman is to investigate complaints of
maladministration with injustice and report.  For the system to be effective the
Ombudsman will need to have that power.  Recent experience of Ombudsmen
in the British Isles and Europe suggests, however that the scope of a modern,
effective Ombudsman should be wider.  Formal investigation and report are
‘long-stop’ powers.  I would expect the new Ombudsman service to:-

� advise on best practice on complaints management;

� use the obligation on authorities to publicise and promote the service as an
instrument to contribute to the design of internal complaints procedures of bodies
under jurisdiction;

� be a source of advice and information on complaining and a signpost to other
scrutiny/investigation bodies;

� be an instigator of early resolution of complaints;

� be a skilled mediation and conciliation service in appropriate cases;

I am uncertain that the Bill as drafted gives enough flexibility to the
Ombudsman and may give complainants an unrealistic expectation.

f) The recognition of the special features of health care administration is
welcome, as are the proposals on organisation and management of schools,
contract processes and court administration.  The Bill excludes discretionary
decision-making.  Historically discretionary decision-making processes of
local authorities have not been the subject of detailed examination by me or
my predecessors.  The way is open in future, however, for scrutiny of
decision-making processes, not decisions themselves, in a way which should
lead to consistent improvements in practice across the whole of Scottish
Public Service.  Public participation and consultation should be enhanced as a
direct consequence.

g) The statutory exclusions are in keeping with the present systems.  They have
stood the test of time well, merit retention and are easily explained and
understood.

h) The Bill provides a firm foundation for an open, responsive, inclusive and
client-centred approach.  The provision on oral complaints is particularly
welcome.  I believe that some people have very limited understanding of how
complex administrative organisations work.  The difficulties for such people
are increased if they struggle with forms, have problems of literacy or do not
have English as their first language.  The reluctance of some people to
approach any “official” organisations may have deterred potential
complainants in the past.  The new Ombudsman must be able to identify and
remove any barriers to access.  The discharge by public authorities of the duty
to promote and publish information on the Ombudsman should achieve the
same purpose.
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i) The time bar and powers on serial, frivolous and vexatious complainants are
positive proposals which will work well in favour of the client group as a
whole.

j) The proposals on information sharing and co-operation between Ombudsmen
and Commissioners reflects current best practice.

k) It is helpful that the investigation procedure to be followed will be for the
Ombudsman to decide, that the present position on evidence contempt and
enforcement are repeated and that the complaints management process will
respect confidentiality at all levels.

l) The proposals on reporting are to be welcomed, particularly the discretionary
power to report “on his or her functions as he or she thinks fit”.  The potential
exists to draw out comments on a sectoral or thematic basis to expand
understanding of frequently recurring problems.

Finally I have noted in the Policy Memorandum the view that the Bill is compatible
with ECHR and that no issues in relation to Article 6 of ECHR arise.  That is correct
in legal terms.  The policy and practice of the Ombudsman is however likely to
develop to reflect Article 6 if not in the letter, in the spirit.  This is the case in most
mature Northern European systems, is the foundation for the work of the European
Ombudsman and the Scottish Ombudsman will do well to recognise the influence of a
rights based approach on practice.

3 Consultation

The consultation was wide-ranging, inclusive, responsive and provided a good
opportunity to focus on current practice as well as think about improved systems for
the future.

Edinburgh
10 December 2001
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SCOTTISH PUBLIC SECTOR OMBUDSMAN BILL

I enclose a short memorandum on the Scottish Public Sector Ombudsman Bill on which the
Committee has asked me to give evidence on 18 December.

Scottish Parliamentary Commissioner for Administration
and Health Service Commissioner for Scotland
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MEMORANDUM

THE SCOTTISH PUBLIC SECTOR OMBUDSMAN BILL

1. I welcome the opportunity to submit evidence to the Local Government

committee of the Scottish Parliament as part of their consideration of the Scottish

Public Sector Ombudsman Bill. This memorandum largely deals with issues

already raised collectively with the Executive by the Scottish Public Sector

Ombudsmen.

General

2. I broadly welcome the thrust of the proposals in the Bill. I will comment here

only on those provisions of the Bill with which I see potential difficulties or

where I wish to raise issues that I believe should be brought to the attention of the

committee.

Working methods

3. I am concerned at the well-nigh exclusive emphasis in the Bill on investigation.

The only substantive functions of the new Ombudsman mentioned in the Bill are

to investigate and to report. Yet the overwhelming majority of cases are currently

settled, and are likely to continue to be so settled, (thus accounting for most of

expenditure of the office) in a way other than that to be provided for by statute.

As the Bill stands, I believe that the new Ombudsman may be vulnerable to

challenge, not only in the courts but also by the auditors, if he or she adopts the

sort of working methods (such as informal resolution) that I believe to be

appropriate.
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Staffing

4. I have concerns about whether the position of the Ombudsmen’s existing staff is

properly protected; I am not persuaded that the Bill, as it stands, conforms to the

Code of Practice on Staff Transfers in the Public Sector.

Parliamentary Corporation

5. I believe that there is a difficulty in the proposal that the Parliamentary

Corporation should determine the pay, allowances, and pensions for the new

Ombudsman and Deputy Ombudsmen.  The Scottish Parliamentary Corporate

Body is currently within the jurisdiction of the Scottish Parliamentary

Commissioner for Administration, and would therefore presumably come within

the jurisdiction of the new Ombudsman.  It is widely regarded as objectionable

for a body within an Ombudsman’s jurisdiction to be able to determine his or her

salary and conditions of service.  Possible solutions would be:

i. to remove the Parliamentary Corporation from the new

Ombudsman’s jurisdiction;  or

ii. to require endorsement by the Parliament of proposals from the

Corporation.
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SCOTTISH PUBLIC SECTOR OMBUDSMAN BILL - STAGE 1

WRITTEN EVIDENCE FROM

THE HOUSING ASSOCIATION OMBUDSMAN FOR SCOTLAND

1. Context

The Housing Association Ombudsman for Scotland is a non-statutory scheme
established by the Board of Scottish Homes to provide an independent
Ombudsman service to tenants and customers of Registered Social Landlords
and other landlords accepted into the scheme.

The complete independence of the Ombudsman is guaranteed and the
Ombudsman is a full member of the British & Irish Ombudsman Association.

There has been a Housing Association Ombudsman for Scotland since 1994.
The present incumbent, Mr Barney Crockett, has been in post since May 2001
and is half-way through a three year appointment.

The post is part-time (one day per week) and there are three additional
members of staff.

Notable features of the HAOS service include:-

a. the relatively slow rate of increase in complaints to the service, slower
than the increase in tenants and other customers covered by the scheme
and markedly slower than other complaints handling systems in
Britain;

b. the stress on early resolution of problems which, by giving close
guidance to staff working for respondent organisations, ensures speedy
and effective outcomes for all;

c. pro-active working with housing associations which improves internal
complaints handling and thereby reduces the number of complaints
which might otherwise come forward;

d. the strong and productive link with the relevant regulatory body
(formerly Scottish Homes, now Communities Scotland);

e. the comprehensive nature of our coverage which allows not only
tenants but all those receiving a service from relevant landlords to
come to us, including applicants for housing or for example, those
receiving factoring services or in shared ownership; and

Agenda item 2
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f. the short records of the HAOS service is one in which great pride is
taken, not only by the Ombudsman and the staff, but by all in
Scotland’s voluntary housing community.

2. The Reasoning Behind the Bill

As Housing Association Ombudsman, I have joined with others in broadly
welcoming the proposed Public Sector Ombudsman (or One-Stop-Shop).

In particular, all of us at the HAOS service have welcomed the potential for
greater public understanding of the role and place of the Ombudsman and
believe that, properly handled, the One-Stop-Shop could demonstrate many
advantages over current provisions potentially including:-

i. a simpler, more effective complaints service;

ii. a single address for all complaints;

iii. an identifiable public profile for the Ombudsman;

iv. more efficient use of public resources;

v. a clear common understanding of the meaning of maladministration
and the role of the Ombudsman;

vi. information in plain English; and

vii. a framework for public awareness including a communication strategy.

As I noted in my Annual Report (page 5), all of the staff “at the HAOS are
enthusiastic to contribute to the development of the One-Stop-Shop” and it has
been gratifying that this has been reflected in the energetic contribution this
small office has made to the consultation process and the development of work
through the joint Ombudsmen steering group.

While having this positive enthusiasm, we have also been keen to adhere to
clear principles in shaping this development, most significantly:-

a. to be able at all times to present the new service to all of our
stakeholders (including potential complainants) as a clear improvement
on the existing service;

b. to maintain key features of our current successful working practices
and working relationships with housing associations; and

c. to ensure that current expertise is fully retained and best deployed to
maintain full levels of confidence.
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3. Key Issues Raised

In terms of the principles of the Bill, key issues for the HAOS would include:-

i. presenting the new service to our shareholders.  It is understandable
that there should be some difficulty in “selling” the new service to the
HAOS’ stakeholders.  We are, after all, proposing to replace a system
which is seen as  effective and efficient.  This will always be more
difficult than replacing something which is seen as defective or
inadequate.

There are however two areas of particular difficulty.  The Bill is
termed the Scottish Public Sector Ombudsman Bill and the
Ombudsman will be the Scottish Public Sector Ombudsman.  Yet the
organisations governed by my present remit are, by definition, not in
the public sector.  Housing Associations and especially the Scottish
Federation of Housing Associations will wish to be sure that the role
and independence of the voluntary sector is fully appreciated in the
implementation of the new One-Stop-Shop.

To accept the new service, the second major credibility hurdle for the
voluntary housing sector will be the continuance of the working
methods and relationships which have been central to the success of
the HAOS.

Smaller, but significant, barriers to stakeholder acceptance are perhaps
buried in the minutiae of the Bill but would include the
disqualifications pertaining to the Ombudsman and Deputes after they
have left their posts.  Given the ambitious range of these
disqualifications, the fear may be that the post would be only
considered by someone approaching retirement.

There is also the loss of covering and service which might come as a
result of moving from the flexibility of a non-statutory to a statutory
scheme.  One small indicative example of this is the case of applicants
for housing from abroad.  At present, there is nothing to stop an
eligible applicant living abroad from applying to the HAOS on this
matter.  This right would be lost under the new Bill.

In terms of credibility, my view is also that the provision for
authorities to request an investigation is unhelpful.  The focus of the
Ombudsman should be the individual with a grievance.  I would fear
that provision for authorities to ask for an investigation into its own
behaviour would risk the public seeing the Ombudsman as being used
by the authority in its own management of complaints.

ii. protecting successful working practices and relationships.  Central to
the development of what we in the HAOS service believe to have been
the successful working practices has been the gradual shift from final
formal investigation to close examination of complaints resulting in the
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Ombudsman issuing preliminary views which has proved an effective
and expeditious method of processing complaints.

The presumption throughout the Bill is that the Ombudsman will
investigate all complaints with the focus being on the formal work of
investigation rather than the wider examination of complaints.  It may
be pointed out that the Ombudsman can, by creative use of the terms of
the Bill, maintain and extend this emphasis on examination at the
expense of formal investigation.  However, it should be clear that there
are potential pitfalls in this approach.  For example, the duty on
authorities to provide information only relates to “investigations”.  On
the other hand, in limiting the remit of the Ombudsman, the Bill again
uses the term the Ombudsman “should not investigate” rather than
should not examine.  In a litigious atmosphere, complainants or
respondents may well take recourse to judicial review.

In these circumstances, I believe that, rather than place undue reliance
on wording from ageing legislation, the Bill should make wider use of
the terms “examination” or “consider” where best applicable.  It is
better to get the terms exactly right now rather than risk unforeseen
limitation by Courts in the future.

iii. maintaining current expertise.  The success of the HAOS has, in large
part, been based on the development of a high level of field specific
expertise within the service.  This has been the foundation on which
the proactive work of the service has been built (see, e.g., our
Bulletin).

While the benefits of a One-Stop-Shop are obvious, it is also essential
that field specific expertise is maintained and developed.

The voluntary housing movement and, I believe, the regulatory body,
Communities Scotland, will look for a recognisable entity within the
SPSO office to link with and look to.  Whilst this need not be dealt
with in legislation, it does have to be kept firmly in mind.

4. Promotion and Advice

One aspect of the Bill which I would wish very specifically to commend is the
proposed requirement on authorities to publicise information about the
Ombudsman service and how to make a complaint.  This should be the basis
for close working towards effective, robust model complaints procedures for
all areas covered by the SPSO.

5. Consequences of Enactment

These are dealt with above.
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6. Consultation

The HAOS has played a full part in the consultation leading up to the
publication of the Bill and copies of responses to consultation are available on
request.

Barney Crockett
Housing Association Ombudsman for Scotland

December 2001
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About the Scottish Consumer Council

The Scottish Consumer Council (SCC) was set up by government in
1975.  Our purpose is to promote the interests of consumers in
Scotland, with particular regard to those people who experience
disadvantage in society.  While producers of goods and services are
usually well-organised and articulate when protecting their own
interests, individual consumers very often are not.  The people whose
interests we represent are consumers of all kinds: they may be
patients, tenants, parents, solicitors’ clients, public transport users, or
simply shoppers in a supermarket.

Consumers benefit from efficient and effective services in the public
and private sectors.  Service-providers benefit from discriminating
consumers.  A balanced partnership between the two is essential and
the SCC seeks to develop this partnership by:

·  carrying out research into consumer issues and concerns;

·  informing key policy and decision-makers about consumer concerns
and issues;

·  influencing key policy and decision-making processes;

·  informing and raising awareness among consumers.

The SCC is part of the National Consumer Council (NCC) and is
sponsored by the Department of Trade and Industry.  The SCC’s
Chairman and Council members are appointed by the Secretary of
State for Trade and Industry in consultation with the Secretary of State
for Scotland.  Future appointments will be in consultation with the
First Minister. Martyn Evans, the SCC's Director, leads the staff team.

Please check our web site at www.scotconsumer.org.uk for news
about our publications.

Scottish Consumer Council
Royal Exchange House
100 Queen Street
Glasgow    G1 3DN

Telephone 0141 226 5261
Facsimile 0141 221 0731
www.scotconsumer.org.uk

The SCC assesses the consumer perspective in any situation by
analysing the position of consumers against a set of consumer
principles.

These are:

ACCESS

Can consumers actually get the goods or services they need or want?

CHOICE

Can consumers affect the way the goods and services are provided
through their own choice?

INFORMATION

Do consumers have the information they need, presented in the way
they want, to make informed choices?

REDRESS

If something goes wrong, can it be put right?

SAFETY

Are standards as high as they can reasonably be?

FAIRNESS

Are consumers subject to arbitrary discrimination for reasons
unconnected with their characteristics as consumers?

REPRESENTATION

If consumers cannot affect what is provided through their own
choices, are there other effective means for their views to be
represented?

Published by the Scottish Consumer Council
December 2001

We can often make our
publications available in braille or
large print, on audio tape or
computer disk. Please contact us
for details.
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INTRODUCTION

1. We welcome the main provisions of the Bill and the
central policy initiative to create a one-stop shop for
ombudsmen services headed by a single public sector
ombudsman.

2. Ombudsmen services are particularly important in the
public sector, providing consumers with a voice they may
not otherwise have within monopoly service provision.
Redress is a key consumer issue and establishing the
right system can make a significant contribution to
social justice.

3. Public sector services must meet high standards;
otherwise people’s lives can be made very difficult, with
little option but to accept it.  People depend on public
services to meet a wide range of needs, from the
provision of their home, their children’s education,
their leisure activities, transport needs, public safety,
and health care.

THE KEY PRINCIPLES OF OMBUDSMAN SERVICES

4. To be able to resolve complaints, to be able to
develop good practice, and to provide appropriate
redress, an ombudsman service must be based on the
following principles:

• Impartiality
• Accessibility
• Informality
• Prompt resolution

5. The ombudsman must be able to investigate complaints
impartially.  To do this, they must be and be seen as
independent of the organisations within their
jurisdiction.  This is important for public confidence in
any public sector ombudsman scheme.

THE OBJECTIVES OF AN OMBUDSMAN SCHEME

6. The key justification of the integration of
ombudsman services should be as follows:

• make it easier, not more difficult, for consumers to
make complaints;
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• make it easier not more difficult to obtain redress
when things go wrong;

• to enhance the capacity to handle complaints;

• ensure an integrated service is more, not less,
effective than separate ones;

SCOPE OF THE PROPOSED SERVICE

7. We are pleased the Housing Association Ombudsman is
included in the scheme and would argue the case for
additional entries in to the proposed public sector
ombudsman scheme.

8. For example, it has been argued that the Scottish
Prisons Complaints Commission (SPCC) cannot be included
in a one stop shop because there is at present a right of
appeal to the Scottish Parliamentary Commissioner for
Administration (SPCA) from the SPCC.  In addition, the
SPCC is not statutory and it reports to Ministers and not
to the Scottish Parliament. Each of these points could be
changed by the Scottish Executive.

9. The arbitrariness of the criteria on which ombudsmen
services are included into the scheme raises a question
as to whether there is a case to have a Scottish public
sector ombudsman cover all the existing ombudsman schemes
in Scotland, including prisons, police, mental health,
local enterprise companies, schools, as well as those
bodies covered by the SPCA, the Health Service Ombudsman,
and the local authority ombudsman.

WHAT CAN THE OMBUDSMAN DEAL WITH?

10. The types of complaints falling within the
ombudsman’s remit should reflect the way providers’
decisions affect people.  Over a third of complaints to
the local government ombudsman were not accepted without
enquiry1 (for example because they were outside his
remit).  Some of these may well have been complaints
about local authorities, yet consumers have little access
to resolution other than to the courts.  It would appear
justified, therefore, to widen the remit of the public

                    

1 Local Government Ombudsman Annual Report 1999/2000
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sector ombudsman to meet the unfulfilled redress needs of
public sector service users.

THE LIMITS OF MALADMINISTRATION

11. The main ombudsman schemes in the public sector deal
only with “maladministration”.  However, the Housing
Association Ombudsman for Scotland “may investigate and
report on complaints other than those in which injustice
has been caused by maladministration if he is satisfied
that in the particular circumstances it is in the public
interest to do so.” The Health Service Ombudsman can deal
with complaints about “poor service by a health service
body”. The remit of the public service ombudsman should
be extended beyond maladministration, to include the kind
of cases already covered by these two schemes.

12. The weakness with an approach that looks solely at
the integrity of the process is that an ombudsman is
powerless to decide in favour of the complainer if the
right procedures have been followed by the organisation
complained about, even if the decision made at the end of
this sound process was perverse and caused real
injustice. In addition, if a single ombudsman service has
significantly different powers with regard to different
public services it will make both understanding the role
and communicating that role more difficult.

13. The guiding principle should be that which makes
sense to consumers.  If, at the end of an authority’s
complaints procedure, a problem remains unresolved,
consumers should be able to expect an impartial overview
by an ombudsman.

THE LEVEL OF COMPLAINTS ABOUT PUBLIC SERVICES

14. Despite all the changes in public services in the
years since ombudsmen schemes were first introduced,
consumers still find it difficult to complain when things
go wrong. There is evidence that many more people have
complaints about local authorities than use their
complaints procedures, while even fewer take their
complaints to the ombudsman.  There are many obstacles to
making complaints about public services.  For example, it
may not have information about what to expect from
services; they may feel intimidated or fear the
withdrawal of the service if they complain; or lack
confidence in the service provider to the extent that
they feel complaining is not worth the bother.  In a 1997
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survey by MORI for the Citizen’s Charter Unit2, of those
who were dissatisfied with a service but did not make a
complaint, 60% did not know who to complain to.  There
were very high levels of dissatisfaction with how local
authorities handled complaints, and 43% of customers with
a complaint said the same problem had happened before.

15. Modernising the complaints system must seriously
address the problem of low levels of complaints made
compared with dissatisfaction experienced.  For the
public service ombudsman service, this is likely to mean
an increased workload.

ACCESS TO THE SERVICE

16. Consumers have to be able to use the ombudsman
service.  Knowing about its existence is a first
requirement.  The ombudsman’s terms of reference have to
be made easy to understand, and access to the office has
to be made easy for people.  It is important that details
of the ombudsman scheme are given in organisations’ own
complaints handling information. We welcome this
provision in the Bill. People are most likely to seek or
to be given such information at the point of making
complaints.  However, this information needs to be given
in the right way and at the right time to be accessible
to them.  Many people in our own research into complaints
about solicitors were unaware of the Scottish Legal
Services Ombudsman, or did not know what this service
did.  This was despite the information being to
complainers at an early stage.  Clearly there are ways of
improving how consumers are made more aware of the
existence and work of ombudsmen services generally.

INFORMALITY OF THE PROCESS

17. Formality puts people off pursuing complaints and
sorting out problems.  Formality also disadvantages
individuals compared with organisations who have the
resources to deal with its requirements.  A key strength
of an ombudsman service should be its informality. We
welcome the provisions in the Bill to allow the conduct
of investigations to be as the ombudsman sees fit subject
to general duties of fairness and openness.

                    

2 Complaints Handling 1997.  MORI, for the Citizen’s Charter Unit.
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PROMPT RESOLUTION

18. An ombudsman must be able to resolve complaints
promptly.  By the time complaints reach the ombudsman,
consumers will have suffered problems for long enough,
sometimes having a serious impact on their quality of
life.  Delays in resolving problems can in themselves
lead to further suffering and cause for complaint.  While
it is important for ombudsmen to be thorough in their
investigations, there is evidence that their complaints
handling can be prompter than the alternatives,
particularly the courts3.

AUTHORITY INITIATED COMPLAINTS

19. We support the move to allow authority-initiated
investigations.  This would be an important aspect of
improvement in public services or building public
confidence in the case of widespread service failure.

HOW THE COMPLAINTS ARE MADE

20. It should be made as easy as possible for people to
complain to an ombudsman. Making the complaints procedure
accessible and easy to use means accepting complaints
made in writing, electronically or verbally.  In all
cases, there should be a mechanism for the ombudsman
service to verify and record the nature and details of
the complaint.  For example, there might be a helpline
with staff responsible for writing down the details of a
consumer’s complaint and sending these to the complainer
to verify the basis of the complaint.  Often people
require help in formulating their complaint, and
assistance could be provided to help them do this.
Assistance could also be given by way of referring people
on to appropriate advice agencies.

TIME LIMITS

21. We agree that the ombudsman should retain discretion
about the time limit for accepting complaints.  However,
it is important that an indication of a fair time limit

                    

3 “The ombudsman in a changing world”.  Consumer Policy Review
Nov/Dec 1998.  Consumers Association.
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(such as a year) is set out.  The ombudsman’s discretion
in extending the time limit should operate in exceptional
circumstances, and should be clearly explained.  For
example, sometimes people can wait long periods of time
going through an authority’s own complaints procedure
before being able to complain to the ombudsman.

FROM INDIVIDUAL COMPLAINTS TO SERVICE IMPROVEMENT

22. A further function of an ombudsman service is to
develop good practice in the public sector.  Public
service users cannot vote with their feet when a service
provider fails to deliver satisfactorily.  The ability of
an ombudsman to take an overview of performance based on
complaints information, and to push for improvements
across all the relevant services is extremely valuable
for consumers.  Particularly in the public sector, where
people face barriers to making complaints, the ombudsman
can prevent problems affecting larger numbers of people.

REPORTING ARRANGEMENTS

23. The work of the ombudsman must be seen to be open
and fair, and all investigation reports should be
publicised, as is currently the case with the Local
Government Ombudsman.  The public service ombudsman could
be required to maintain a publicly available list of
investigation reports and details of all complaints
received, for example on the public sector ombudsman
website.

24. We would not, however, like to see the content of
the public service ombudsman’s annual reports set out in
legislation or any other requirement.  It is important to
have the ombudsmen’s own perceptions of what their
complaints work has meant over the course of a year.  The
content of annual reports, therefore, should remain at
the public service ombudsman’s discretion.  However, ways
of feeding the issues raised by ombudsmen into service
provision at early stages should be explored.  More
frequent reporting may be one way, although there are
others, such as regular recorded meetings between the
public service ombudsman and the appropriate service
providers.
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ENFORCEMENT

25. There are more disadvantages than advantages in
giving public sector ombudsmen statutory enforcement
powers.  There is also no evidence to suggest there is a
problem with public authorities accepting the findings
and evidence of ombudsmen investigations.  As long as the
impartiality and independence of the ombudsman is
maintained and protected, there is likely to be
confidence on the part of consumers and providers in the
investigations.

APPOINTMENT

26. We have no preference for the method of appointment,
except that any process adopted should ensure the
independence of the ombudsman, and should be in
accordance with Nolan principles.  To be accepted as
fair, providers and consumers alike have to be consulted
on equal terms.

27. We have no preference for the job title, as long as
the service is well publicised and people know what it
does.

FINANCE AND STAFFING

28. We have no preferences on the finance and staffing
of the public service ombudsman offices, other than to
say any arrangements must support the independence of the
service.
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Subordinate Legislation Committee

43rd Report, 2001

Subordinate Legislation

The Committee reports to the Parliament as follows—

1. The Committee met on 27th November and 4th December 2001 and determined
that the attention of the Parliament need not be drawn to the instruments listed at
Annexe A.  The Committee draws the attention of the Parliament to the instruments
and the code of conduct at Annexe B.

2. The report is also addressed to the following committees as the lead
committees for the instruments and codes of conduct specified:

Health and Community Care SSI 2001/425
SSI 2001/430

Local Government SE 2001/50
SE 2001/51
SSI 2001/431
SSI 2001/446

Education, Culture and Sport SSI 2001/424
Rural Development SSI 2001/429
Transport and the Environment SSI 2001/433
Justice 2 SSI 2001/438

SSI 2001/439
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Instruments subject to approval

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.13) (Scotland) Order 2001, (SSI 2001/425)

Code of conduct subject to approval

Standards in Public Life Code of Conduct: Councillors’ Code,
(SE/2001/50)

Instruments subject to annulment

The Local Government (Exemption from Competition) (Scotland)
Amendment Order 2001, (SSI 2001/431)

The Smoke Control Areas (Authorised Fuels) (Scotland) Regulations
2001, (SSI 2001/433)

The Committee notes, with approval, that the Executive has chosen to consolidate
the Regulations in making the above instrument.

Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment)
2001, (SSI 2001/438)

Act of Sederunt (Fees of Sheriff Officers) 2001, (SSI 2001/439)

The Local Government Act 1988 (Competition) (Scotland) Amendment
(No.2) Regulations 2001, (SSI 2001/446)

Instruments not subject to Parliamentary control

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.2) (Scotland) Partial Revocation Order 2001,
(SSI 2001/434)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (Scotland) Order 2001 Revocation Order 2001,
(SSI 2001/442)

The Food Protection (Emergency Prohibitions) (Paralytic Shellfish
Poisoning) (East Coast) (No.2) (Scotland) Revocation Order 2001, (SSI
2001/443)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.3) (Scotland) Revocation Order 2001, (SSI
2001/444)
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Instruments not laid before the Parliament

Act of Sederunt (Fees of Messengers-At-Arms) 2001, (SSI 2001/440)

Act of Sederunt (Rules of the Court of Session Amendment No.5) (Fees
of Solicitors) 2001, (SSI 2001/441)



Subordinate Legislation Committee 43rd Report 2001

SP Paper 467 2001 (Session 1)

The Local Government Act 1988 (Competition) (Scotland) Amendment
Regulations 2001, (SSI 2001/432)

53. The Committee notes that the Executive has withdrawn the instrument and
replaced it with SSI 2001/446.  The Committee therefore gives it no further
consideration.




