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Local Government Committee

1st Meeting, 2001 (Session 1)

Tuesday 9 January 2001

The Committee will meet at 2.00 pm in Committee Room 1

1. Declaration of Interests: The Deputy Convener will invite new members of the
Committee to declare any relevant interests

2. Item in private: The Committee will decide whether to hold item 8 in private

3. Appointment of Reporters: The Committee will appoint reporters to the Health
and Community Care and Social Inclusion, Housing and the Voluntary Sector
Committee to hear evidence on the Regulation of Care (Scotland) Bill and
Housing (Scotland) Bill respectively

4. Regulation of Care (Scotland) Bill: The Committee will take evidence from the
following witnesses at Stage 1 of the Bill—

Association of Directors of Social Work

British Association of Social Workers

National Association of Inspection and Registration Officers

5. Subordinate Legislation: The Committee will consider the following negative
instruments—

The Local Statutory Provisions (Postponement from Repeal) (Scotland)
Order 2000 (SSI 2000/425)

The Financial Assistance for Environmental Purposes (Scotland) Order
2000 (SSI 2000/430)

6. Petition PE 56: Ian Cantwell: The Committee will consider a letter from the
Minister for Finance and Local Government

7. Power of Community Initiative: Community planning: Political Restrictions
on council employees: The Committee will consider paper LG/01/1/2 on
proposals for responding to the Scottish Executive consultation

8. Modernising the Complaints System - Consultation on Public Sector
Ombudsmen in Scotland: The Committee will consider its final response to the
consultation
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Eugene Windsor
Clerk to the Committee

Room 2.05, Committee Chambers
85217

e mail: eugene.windsor@scottish.parliament.uk

**********************

The following papers are attached for this meeting:

Agenda Item 4

NAIRO Scotland Submission

Agenda Item 5

Scottish Statutory Instruments—

The Local Statutory Provisions (Postponement from Repeal) (Scotland) Order
2000 (SSI 2000/425)

The Financial Assistance for Environmental Purposes (Scotland) Order 2000
(SSI 2000/430)

Subordinate Legislation Report SL/00/R/45

Subordinate Legislation Report SL/00/R/46

Agenda Item 6

Petition PE 56: Ian Cantwell – Accountability of Assessors LG/01/1/1

Agenda Item 7

Power of Community Initiative, Community Planning, Political Restrictions on
council employees: Proposals for consideration of the Scottish Executive
consultation paper LG/01/1/2

Agenda Item 8

Modernising the Complaints System – Consultation on Public Sector
Ombudsmen in Scotland: Committee response to the consultation [PRIVATE]

LG/01/1/3

The following papers are attached for information:

Minute of the 32nd Meeting LG/00/32/M

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000425.htm
mailto: eugene.windsor@scottish.parliament.uk
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000430.htm
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Subordinate Legislation Committee

45th Report, 2000 [EXTRACT]

Subordinate Legislation

The Committee reports to the Parliament as follows—

1. The Committee met on 5 th December 2000 and determined that the attention of
the Parliament need not be drawn to the instruments listed at Annexe A.  The
Committee draws the attention of the Parliament to the instruments listed at Annexe
B.

2. The report is also addressed to the following committees as lead committees for
the instruments specified:

Education, Culture and Sport SSI 2000/406
SSI 2000/407

Rural Affairs SSI 2000/418
Justice and Home Affairs SSI 2000/419

SSI 2000/420
Transport and the Environment Draft Undertaking by the Scottish Ministers

and Northlink Orkney and Shetland Ferries
Ltd.

Local Government SSI 2000/425
Health and Community Care SSI 2000/428

SSI 2000/431



Affirmative Instruments

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.6) (Scotland) Order 2000, (SSI 2000/428)

Draft Undertaking by the Scottish Ministers and Northlink Orkney and
Shetland Ferries Ltd.

Negative Instruments

The Sheep and Goats Identification (Scotland) Regulations 2000, (SSI
2000/418)

Act of Sederunt (Fees of Sheriff Officers) 2000, (SSI 2000/419)

Act of Sederunt (Fees of Solicitors in the Sheriff Court) 2000, (SSI
2000/420)

The Local Statutory Provisions (Postponement from Repeal) (Scotland)
Order 2000, (SSI 2000/425)

The Plastic Materials and Articles in Contact with Food (Amendment)
(Scotland) Regulations 2000, (SSI 2000/431)
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Subordinate Legislation Committee

46th Report, 2000

Subordinate Legislation

The Committee reports to the Parliament as follows—

1. The Committee met on 12th December 2000 and determined that the attention of
the Parliament need not be drawn to the instruments listed at Annexe A.  The
Committee draws the attention of the Parliament to the instrument listed at Annexe
B.  The Committee draws the attention of the Parliament to the responses of the
Executive to points from the Committee at Annexe C.

2. The report is also addressed to the following committees as lead committees for
the instruments specified:

Rural Affairs SSI 2000/429
Transport and Environment SSI 2000/430

SSI 2000/432
Justice and Home Affairs SSI 2000/438
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Negative Instruments

The Divorce etc. (Pensions) (Scotland) Amendment (No.2) Regulations
2000, (SSI 2000/438)

Instruments not subject to Parliamentary control

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (Scotland) Partial Revocation Order 2000, (SSI
2000/434)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.2) (Scotland) Partial Revocation (No.5)
Order 2000, (SSI 2000/435)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (East Coast) (No.2) (Scotland) Partial Revocation Order 2000,
(SSI 2000/436)
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Negative Instruments

The Control of Pollution (Registers and Consents for Discharges)
(Secretary of State Functions) Amendment Regulations 2000, (SSI
2000/432)

1. The Regulations make provision in relation to the enforcement of conditions
applicable to consents for discharges of potentially polluting matter into controlled
waters.  In particular, it provides for appeals against enforcement notices issued
under section 49A of the parent Act as amended by the Environment Act 1995 and
for the recording of prescribed particulars in the appropriate register.

2. The Committee noted that the title in the heading did not correspond with the title
in regulation 1.

3. The Committee noted that the footnote (a) on page 1 did not indicate relevant
amendments to the primary legislation and in particular to an enabling power, section
41 of the 1974 Act.

4. In the footnote (a) on page 3 the Committee noted that the quoted
amendment is stated as not being relevant and refers to “Order” rather than
“Regulations”.

5. In its response, reprinted at Appendix A, the Executive explained that the
discrepancies are drafting errors.  The Executive pointed out that none of the errors
are contained in the body of the Regulations and proposed that the necessary
adjustments will be made before the Regulations are printed in the annual volume.

6. The Committee therefore draws the attention of the Parliament and the
lead committee to the instrument on the grounds of defective drafting, though
not affecting the substance of the instrument, acknowledged by the Executive.

7. The Committee noted that any appeal under the Regulations is to be to the
Scottish Ministers or to a person delegated by them under section 114 of the
Environment Act 1995.  The Committee considered SEPA to be party to any such
appeal and noted that, although it is a statutory body, the Scottish Ministers appoint
and have powers to dismiss the members.

8. In light of recent decisions of the Scottish Courts, where it has been held that
appeals to the Scottish Ministers in cases where they could be said to have an
interest lack the necessary independence to satisfy Article 6 of the ECHR, the
Committee asked for clarification on how the appeal provisions are considered to be
compatible with Article 6 of ECHR.

9. The Executive replied that it is not of the view that the matter covered by
sections 49A and 49B is necessarily determinative of civil rights and obligations
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under Article 6.  The Executive further explained that, in its view, the appeal set out
in section 49B, in all the circumstances, taken together with the availability of judicial
review, would afford sufficient protection in Article 6 terms.

10. The Committee notes the Executive’s view that 49A and 49B are not
necessarily determinative of civil rights and obligations under Article 6 of ECHR and
accepts the Executive’s position that the Regulations afford sufficient compatibility
with Article 6 of ECHR.

11. The Committee therefore draws the attention of the Parliament and the
lead committee to the response of the Executive as providing the explanation
requested by the Committee.
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Negative Instruments

The Common Agricultural Policy Support Schemes (Modulation)
(Scotland) Regulations 2000, (SSI 2000/429)

1. The Regulations provide for the deduction from Common Agricultural Policy
support payments to farmers of percentages prescribed in the Regulations.  The
Regulations further provide for the sums deducted to be applied towards funds for
one or more rural development measures.

2. The Committee considered that it was possible for the deductions to be
regarded as a form of taxation.  The Committee therefore asked the Executive for an
explanation of why, in its view, the deductions provided for did not fall within the
reservation of taxes contained in section A1 of Part II of Schedule 5 to the Scotland
Act.

3. In its response, reprinted at Appendix B, the Executive stated its view that the
Regulations do not deal with taxes within the meaning of section A1 of Part II of
Schedule 5 to the Scotland Act.  The Executive explained that modulation is a
redirection of a part of direct payments made to farmers under schemes of the
Common Agricultural Policy towards funds for certain schemes included in the Rural
Development Plan.  Such modulation concerns the deduction of subsidies financed
exclusively by the European Community under the Common Agricultural Policy.

4. The Committee accepts the Executive’s explanation of the deductions but
remains unclear as to why such deductions are not considered to amount to taxation.

5. The Committee therefore draws the attention of the Parliament and the
lead committee to the Executive’s response as providing the explanation
requested.  The Committee recommends to the lead committee that it consider
asking the Executive for further clarification on the status of these deductions.

The Financial Assistance for Environmental Purposes (Scotland) Order
2000, (SSI 2000/430)

6. The instrument amends section 153(1) of the Environmental Protection Act
1990 to enable the Scottish Ministers to give financial assistance towards the grant
scheme known as the Strategic Waste Fund.

7. The Committee noted that the instrument provides for the granting of financial
assistance from public funds towards projects that could conceivably affect trade
between Member States.  The Committee therefore asked the Executive to confirm
that any necessary steps had been taken and clearance from the European
Commission obtained to ensure that the proposals are in accord with EC rules on
State Aids in so far as they may be relevant.

8. The Executive explained in its response, reprinted at Appendix C, that the
Order adds to the list of organisations and programmes to which financial assistance
may be given.  The Executive further explained that it is aware of its obligation to



comply with the EC rules on state aid and will ensure that the obligation, insofar as it
may be relevant, is complied with when assistance is given to, or for the purposes of,
the Strategic Waste Fund programme.

9. The Committee therefore draws the attention of the Parliament and the
lead committee to the Executive’s response as providing the explanation
requested.
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LOCAL GOVERNMENT COMMITTEE

BRIEFING PAPER

Petition PE 56: Ian Cantwell – Accountability of Assessors

1. Purpose

The purpose of this paper is to assist the Committee in consideration of the latest
correspondence from the Minister for Finance and Local Government in regard to
this petition.

2. Background

At its meeting on 3 October the Committee agreed to write to the then Minister for
Finance, Mr Jack McConnell asking whether the Executive had plans to publicise the
powers of the Commissioner for Local Administration in relation to the handling of
complaints about the conduct of Assessors.

Members are referred to the attached letter from Angus MacKay, Minister for
Finance and Local Government, which is self explanatory.

Members will note that the Scottish Executive considers that while Assessors are
accountable to the relevant valuation joint board or local authority for their conduct
while carrying out their duties. While noting this, however, the Executive concludes
that it does not necessarily follow that this leads to the Local Government
Ombudsman having jurisdiction over Assessors. The letter acknowledges that the
area is ‘not without difficulty’ but, on balance the Executive tends to the view ‘that the
Local Government Ombudsman currently, under existing statute, does not have
jurisdiction over the Assessors’ although this is ultimately a matter which would have
to be determined by the courts on a judicial review.

The paper goes on to note that as part of its current consultation on Modernising the
Complaints System, the Executive is considering whether the position of the
Assessors should be clarified as part of the process of setting up the one-stop shop,
i.e. by adding them specifically to the remit of a public sector ombudsman or the
local government ombudsman.

3. Recommendations

It is recommended that the Clerk writes to write to the Petitioner on behalf of the
Committee—
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a. enclosing a copy of the letter from the Minister

b. advising that the Committee has considered the matter at length and will take the
matter forward as part of the current consultation on public sector Ombudsmen in
Scotland.

Eugene Windsor
Clerk to the Committee
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LOCAL GOVERNMENT COMMITTEE

BRIEFING PAPER

Proposals for consideration of the Scottish Executive consultation paper:
A Power of Community Initiative, Community Planning, Political Restrictions

on council employees

1. Purpose

The purpose of this paper is to allow the Committee to consider options for
consideration of the consultation paper – A Power of Community Initiative,
Community Planning, Political Restrictions on council employees.

2. Background

In November 2000 the Scottish Executive published a consultation paper entitled – A
Power of Community Initiative, Community Planning, Political Restrictions on council
employees, as part of its commitment to legislate on a number of issues raised in the
McIntosh Report on local government and the Scottish Parliament. This paper seeks
views on how to best frame legislation to enable local government to develop a
community leadership role and widen access to council membership. The deadline
for response to the consultation is 16 February 2001. Copies of this consultation
document have been circulated to members previously and may also be accessed
on the Scottish Executive website.1

3. Proposals for evidence

Given the timescale for response to the consultation it is recommended that the
Committee take evidence from the following witnesses and consider its conclusions
at the meeting of the Committee on 6 February—

Proposed witness Rationale

COSLA 1. Representing the views of local
government as employers, and

2. From the perspective of its ‘modernising
local government’ agenda

                                                
1 http://www.scotland.gov.uk/consultations/planning/pcip-00.asp
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STUC On behalf on trades unions representing
employees in local government

South Lanarkshire Council

Stirling Council

These councils have been recommended as
two of the five ‘pathfinder’ councils
established to pilot community planning
following the report of a Scottish Office
chaired working group on community
planning in 1998. It is felt that the two
councils suggested can provide varied and
comprehensive evidence of their experience
of community planning, encompassing semi-
urban and semi-rural perspectives.

4. Recommendations

The Committee is asked to consider the contents of this report and approve or
amend its recommendations.

Eugene Windsor
Clerk to the Committee
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Trish Godman MSP
Convener
Local Government Committee
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PETITION PE 56: ACCOUNTABILITY OF ASSESSORS

Thank you for your letter of 5 October 2000 with regard to Public Petition PE56 on
the accountability of Assessors.

I am aware of the background to this matter. Officials were asked by the Committee
to give the Scottish Executive's interpretation of the position on the accountability of
Assessors highlighted by Mr Cantwell’s complaint about the conduct of two members
of the Tayside Assessor’s staff.

It is important that a high level of independence is afforded to Assessors in order that
they can carry out and be seen to carry out their duties in a fair and impartial manner.
It is also important to distinguish between the Assessor’s statutory independence in
matters of valuation and his accountability for his conduct in the operation of his
duties. The Committee has acknowledged the independence of the Assessor in matters
of valuation and that there is an effective and long-standing valuation appeals system.

The Executive’s view is that the Assessor is accountable to the valuation joint board
(or local authority where there is no joint board) for his conduct while carrying out his
duties.

Unfortunately there seems to be some misunderstanding of the position. In the
Executive’s view, while the Assessor is accountable for his actions to the authority, it
does not necessarily follow that this leads to the Local Government Ombudsman
having jurisdiction over the Assessors. The question is not without difficulty but, on
balance, we tend to the view that the Local Government Ombudsman currently, under
existing statute, does not have jurisdiction over the Assessors. This is, however,
ultimately a matter which would have to be determined by the courts on a judicial
review.



You are, of course, aware of the current consultation paper on public sector
Ombudsmen in Scotland, “Modernising the Complaints System”. One of the key
proposals discussed in the paper is the establishment of a one-stop shop including the
Local Government, Scottish Parliamentary and Health Service Ombudsmen. We are
considering whether the position of the Assessors should be clarified as part of the
process of setting up the proposed one-stop shop, ie. by adding them specifically to
the remit of either a Public Sector Ombudsman or the Local Government
Ombudsman, depending on the outcome of the consultation exercise. There will, of
course, be further consultation with all interested parties before we make a final
decision on this matter.

I hope that this letter serves to clear up any misunderstanding.

                                                                     ANGUS MACKAY


