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ANNEXE A

OUTCOME OF THE EXECUTIVE’S CONSULTATION ON THE McINTOSH
REPORT 

Wendy Alexander wrote to you earlier this month confirming the Executive’s intention to
introduce a statutory power of community initiative. This was one of the questions aired in
the public consultation which we held on the McIntosh Report following its publication. I
now attach a short paper which sums up the outcome of that consultation and outlines the
Executive’s considered position on each of the questions raised. You will appreciate that on
timing of elections and whipping arrangements we have not been able to offer a definitive
view, given the need to bear in mind (for timing of elections) the impending report of the
Renewing Local Democracy working group, and (for whipping arrangements) the work being
overseen by the Leadership Advisory Panel.

I would like to thank the Committee for its helpful report on issues arising from the McIntosh
Report, which has done much to inform our thinking on these matters.

I also attach a copy of the written SPQ by which we are announcing this afternoon the
position taken on the remaining substantive policy items included in the attached paper.

There are legislative implications which flow from the positions we have taken on the
eligibility of council employees to stand for election within their own council and on political
restrictions placed on employees occupying politically-sensitive posts. We would intend to
include these in a preliminary consultation paper on future local government legislation which
we expect to issue by the end of this summer.

Bearing this in mind I should be very happy to attend a meeting of the Committee to present
the paper to it at its earliest convenience.

A copy of this letter and attachments goes to the Leaders of all Scottish local authorities.

FRANK McAVEETY
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OUTCOME OF THE EXECUTIVE’S CONSULTATION ON THE McINTOSH
REPORT ON LOCAL GOVERNMENT AND THE SCOTTISH PARLIAMENT

Follow-up to McIntosh: overview

1. The McIntosh Report on local government and the Scottish Parliament (June 1999)
represents a landmark in Scotland’s process of democratic renewal. The Report has allowed
us to deepen that process through a thorough consideration of the vitally important
relationship between Scottish local government, the Scottish Parliament and the Scottish
Executive.

2. McIntosh was given a broad remit and ranges widely in its 30 recommendations.
Some of these are directed at the Parliament, some at local government, some at the
Executive and some at a combination of the three. McIntosh’s final recommendation makes
clear that all those to whom the recommendations are addressed should view them as a
whole; they are designed as a package whose elements are intended to work together and
reinforce eachother. It is in that spirit that this short paper seeks to explain the position
reached on those recommendations which fall to the Executive, and to place these in the
wider context painted by McIntosh. Annex A summarises all 30 recommendations and how
they are being progressed.

3. The Executive’s response to McIntosh last September explained how the various
different recommendations from McIntosh would be taken forward. Of the 29 remaining
recommendations (aside from the final recommendation mentioned above), eight (1, 2, 18,
21, 23, 24, 25 and 28) fall variously and primarily to the Parliament, CoSLA, local authorities
and/or community councils to pursue singly or jointly. The other 21 recommendations fall
partly or wholly to the Scottish Executive. These include:

- recommendations 3, 5, 6 and 20, which received a substantive reply in the Executive’s
response of last September;

- recommendations 9, 10, 11, 12 and 19 (covering electoral systems, councillors’
remuneration, and legislation governing the Local Government Boundary
Commission), which are being taken forward within the remit of the Renewing Local
Democracy working group (due to report later this month);

- recommendations 13, 14, 16, 17 and 29 (covering modernisation of political decision-
making processes), which are being taken forward by councils’ self-reviews.  These
are being overseen by the Leadership Advisory Panel, which is due to report at the end
of this year;

- recommendation 7 (on arrangements for the conduct of local elections), which the
Executive endorsed in principle in its response of September 1999. Some aspects of
this recommendation have already been implemented via the UK-wide Representation
of the People Act 2000; other aspects will be considered further in the light of the
report of the Renewing Local Democracy working group and feedback gained from
pilot projects in England and Wales;
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- recommendation 26 (on funding for the Association of Scottish Community
Councils), in response to which the Executive has offered a further three years of core
funding to the ASCC.

4. The Executive has consulted further on the remaining five recommendations (4, 8, 15,
22 and 27). These concern civic education, finance, a power of general competence, directly-
elected provosts, the timing and term of elections, and eligibility of council employees to
stand as councillors. The Executive also took the opportunity to consult on the local
government finance system, political restrictions affecting council employees, and on
whipping arrangements within councils. The responses to this consultation have now been
received and examined, and the remaining sections of this paper outline the position reached
by the Executive on each of these issues.

Outcome of the consultation

5. 71 responses were received in response to the consultation:

- 30 from local authorities;
- 14 from community councils;
- 19 from other organisations (including the Local Government Committee of

the Parliament); 
- 8 from individuals.

6. A list of the respondents is attached at Annex B.  What follows is a summary of the
responses received on each of the questions posed by the consultation and an outline of the
Executive’s position on each one.
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Question 1:  How can we best reach out to the most disadvantaged young people and help
them become active citizens?

1. The majority of respondents who had a view on the Executive’s plans for citizenship
education welcomed them, although the EIS raised concerns such as teacher workload and
overcrowding of the curriculum. These will be taken into account in any new guidance issued
by the Scottish Consultative Council on the Curriculum. A number of responses highlighted
the importance of consulting young people themselves, and the need to cater for all young
people, not just those who are disadvantaged.

2. The responses revealed a range of local initiatives being undertaken by local
authorities to encourage active citizenship among young people, both within and outside the
school setting.  All councils have a youth strategy in place or are preparing one. As a result
school pupils have been involved in the Youth Parliament as well as the establishment of
local Youth Forums and Pupil Councils. Examples of good practice range from involvement
of young people in the management and development of services through an Internet Café in
East Renfrewshire, to a programme of street work with young people being undertaken by
Northern Constabulary in various communities around Highland.

3. The Parliamentary Committee highlighted the role of community councils in
promoting local democracy and developing civic education, and the implications that this has
for the resourcing of community councils.  It applauded the efforts of schools and councils to
establish the many initiatives now underway to promote civic education.

Scottish Executive position

Ministers have noted with interest the many local initiatives being taken by local authorities
to encourage young people to become active citizens, and are heartened that the majority of
respondents welcome the Executive’s plans for citizenship education, as detailed in the
Executive’s consultation paper. The outcome of the consultation will be borne in mind in
further developing these plans. The Scottish Consultative Council on the Curriculum has
established a working group on education for citizenship and are preparing a consultation
paper due to be issued later this year.

The Executive is also committed to taking the views of young people into account through its
Action Programme for Youth, as promised in the Programme for Government document. A
Youth Summit on 19 June marked the opening phase in an initiative designed to promote
direct consultation with young people on national and local policy issues that impact on their
lives.
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Question 2:  Ministers would welcome views on proposals for improving the resource
allocation, management and transparency of the local government finance system, within the
current policy framework.

1. The consultation revealed disappointment among councils that the Executive had not
agreed to McIntosh’s recommendation for a fundamental review of local government finance.
There was a firm view that such a review was necessary in order to achieve genuine renewal
in local government.

2. Specific concern about the current system included:

a) Lack of transparency, which confused the general public, making it difficult for
people to understand the rationale behind the setting of council tax rates.

b) The need to remove spending controls such as: spending guidelines; capital controls;
and controls on the levels of local authority self-financed expenditure.

c) The need to reverse the trend to hypothecation, allowing local government greater
discretion to tackle shared priorities at local level.

d) The need to develop systems for longer term financial planning in local government.

e) The requirement that local authorities should absorb the cost of pay awards within
existing resources is not sustainable – provision for realistic pay settlements should be
made in future spending rounds.

f) The need to remove as many constraints as possible from close partnership working
and from the pooling of local funding streams, in order to facilitate the delivery of
joined-up services.

3. The Parliament’s Local Government Committee have indicated that they will consider
how best they can conduct their own review of the local government finance system.  The
Committee highlighted two specific finance issues - concerns over hypothecation and
comments received about challenge funding and the disproportionate efforts required to bid
for these resources, especially for smaller councils.

Scottish Executive Position

The Executive notes the points raised in the consultation. It accepts that many aspects of the
financial arrangements need to be addressed and it is taking forward action on a number of
fronts.  This includes completion of the reviews of the distribution arrangements; a review of
the capital finance system; and the revaluation of the business rates. Ministers are taking
forward work with COSLA to develop a modern framework for local government finance
with the aim of introducing a three-year grant settlement based on a more outcome-orientated
approach. The outcome of the consultation will be taken into account in progressing these
actions. The Executive is also willing to co-operate with the Parliament’s Local Government
Committee in any review of the local government finance system that they might seek to
undertake.
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Question 3:  Should local authorities in Scotland be given a power of general competence?
Does the lack of such a power really hamper authorities? What form should that power take?
What safeguards should we provide?

1. The consultation showed support for a power of general competence from all the
councils which responded and from almost all other organisations, including the
Parliamentary Committee.

2. Respondents endorsed McIntosh’s view of a statutory power as an underpinning of
local authorities’ community leadership role.

3. The consultation revealed a strong belief that a general power would greatly facilitate
community planning by creating a legal framework which supports rather than inhibits
partnership working. Community planning is a key mechanism for renewing community
governance in the eyes of many respondents, and seen as a valuable tool for forging cross-
cutting partnership working.

4. COSLA and a number of local authorities proposed that a power should be
complemented by placing on local authorities (but not partner agencies) a statutory duty of
community planning. The Parliamentary Committee have proposed a stronger statutory
measure which would oblige other local public bodies to co-operate formally with councils in
partnerships for community planning and other appropriate projects.

5. Some local authorities have offered examples of activities which they believe have
been hampered by the lack of a statutory power of general competence. Respondents have
argued that once a general power existed councils would feel encouraged to explore ways of
using it fruitfully to develop their community leadership remit and work more effectively with
other agencies on cross-cutting agendas. These changes could in turn make existing resources
go further through a more co-ordinated and efficient use of pooled resources.

6. There was an acceptance by a number of respondents that a power would need to
incorporate safeguards, including financial controls, the need to abide by existing statutory
restrictions, and the need to avoid prejudicing the functions of other statutory bodies.  It was
felt that these safeguards would address the reservations raised by the Executive in its
consultation paper.

Scottish Executive position

The Executive is satisfied that the case for a power of general competence (which it wishes to
call a power of community initiative) has been made. A power of community initiative will
encourage new ideas and innovation and provide a firm basis for the development of
community planning. It will add substance to the aspiration to create a parity of esteem
between central government, local government and the Scottish Parliament, and will provide
a platform from which to develop a community leadership role for modernised local
authorities. The power of community initiative will include a statutory underpinning for
community planning and will form a key element of a future local government Bill.
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Question 4: Should the Scottish local government elections be held on the same day as the
Scottish Parliamentary elections or should they be held mid-term?

1. This question was finely balanced among respondents.  Of those who pronounced on
the issue, a total of 29 were in favour of same-day elections, while 22 came down in favour of
mid-term elections. The Parliamentary Committee did not reach a consensus on the issue.

2. The key arguments in favour of same-day elections were:

- The boost that would be given to the turn-out for local government voting, and an
interaction between the Parliament and local government which would enhance local
government.

- The belief that voters had proven themselves to be sufficiently sophisticated to cope
with combined elections.

- Prevention of councillors being ‘punished’ unfairly by voters casting protest votes in
the mid-term of  an unpopular UK or Scottish government.

3. The May 1999 experience persuaded a number of respondents that voters had the
sophistication to respond effectively to two polls (each with its own system) on the same day;
voters had shown a high degree of sophistication; and generally speaking the administration
of the elections had run reasonably smoothly. Some respondents suggested that the
administrative burden would be eased if  counts were held over until the following day.

4. Those against same-day elections felt that voters would vote for both elections on
national issues, rather than maintaining a distinct local government focus in voting for their
council candidates. Therefore the elections would not offer local government a genuine
mandate and its democratic legitimacy would be further eroded. However SOLACE produced
figures showing that in May 1999 voters had distinguished in their voting patterns between
local government candidates and Scottish Parliamentary list and constituency candidates.

5. Advocates of mid-term elections also felt that raising the turn-out by holding
combined polls would avoid and mask the root cause of the problem, which was voter
disinterest in the institution of local government.  For example, it was argued that the real
issues around citizens’ participation in local government were to do with greater citizen
involvement in decision-making, enhanced accountability, and a strengthened community
leadership role for local government, all of which would create genuine incentives for people
to turn out to vote in local government elections. By comparison, holding same-day elections
could be seen as an administrative fix which left these deeper issues unresolved.

6. Many respondents also commented on the related question of the length of each
council term. There was a strong consensus in favour of lengthening the term from 3 years to
4 years, in order to allow local authorities more time to plan ahead and to deliver more
effectively their policy priorities.

Scottish Executive position

Ministers note the advantages of a 4 year term for the successful delivery of councils’
priorities. They also note the finely balanced arguments regarding mid-term and same-day
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elections, and the increasing (but far from conclusive) support for the latter option. Final
decisions on these matters will need to await the forthcoming recommendations of the
Renewing Local Democracy Group, which will impinge on the timing of elections.
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Question 5: Views are invited on these various ideas [about delegation of powers to a single
member and a directly-elected council leader]. Should there be legislation to allow political
management structures that involve a directly elected leader?  If so, how should that leader
be elected?  Should there be some sort of provision that would allow local people to insist
that the idea of a directly elected leader be put to the people? What sort of safeguards on the
power of the leader would be needed?

1. Many respondents expressed surprise that this model of political management
continued to be aired, given the lack of support for it encountered by McIntosh and
McIntosh’s view that, in light of this opposition, he did not consider it necessary at present to
legislate on this matter.

2. The Executive’s consultation revealed firm opposition from the great majority of
respondents to pursuing the concept of directly-elected leaders in Scotland. Most responses
reiterated concerns about concentrating too much power in the hands of one person. A
number of others pointed to the difficulties which a directly-elected leader would pose for the
impartiality of officers and their accountability to the whole Council, and the fundamental
departure which it would mark from the principles of collective decision-making in councils.

3. The Parliament’s Local Government Committee noted that councils were
overwhelmingly against the idea and had concerns about the danger of concentrating power in
one individual and about the degree to which such a leader would weaken the role of ordinary
councillors. Their report concluded: ‘The Committee considers overwhelmingly that directly-
elected leaders are not appropriate for Scottish councils.’

 4. There is clearly no resonance at present for this idea among local authorities in
Scotland and, unlike in England, no indication that this option features in councils’ thinking
on modernisation of their political decision-making structures.

Scottish Executive position

The Executive has noted and considered the extensive opposition to the idea of directly-
elected provosts/leaders encountered by McIntosh, by the Executive’s post-McIntosh
consultation, and by the Local Government Committee’s own consultations. The Executive
also notes the Local Government Committee’s firm opposition to the idea and the fact that
councils’ thinking on modernisation of their decision-making structures shows no signs of
featuring directly-elected leaders.

The Executive has concluded that, given the extensive opposition to pursuing this idea within
Scotland and the lack of demand for it, there would be little benefit in legislating in its favour
in the forthcoming local government Bill.
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Question 6:  Views are invited on –

Whether the ban on employees serving as members of their own Council should remain;

whether, if the general ban was maintained, would a relaxation on the need for an employee
to resign on nomination to their own authority would be worthwhile (while maintaining the
requirement to resign if elected to serve); and if a relaxation were to be considered, would
option i [resignation of post upon election] or option ii [resignation of post at the point of
nomination with right of return if unsuccessful] is preferable.

1. McIntosh recommended (for those staff not in politically sensitive posts) a lifting of
the ban on council employees serving as elected councillors in their own council. Of the
respondents who commented on this point, a clear majority felt that the ban should be
retained, in most cases with some sort of relaxation in the law. The current legislation asks
the employee to resign his/her employment at the point that he/she is nominated to become a
candidate for election (some time before the election takes place). This means that he/she
risks losing both his/her employment and his/her bid to become an elected member.

2. Most respondents supported a relaxation of the law whereby candidates would be
asked to resign their employment only if successfully elected, thus not forcing them to gamble
their careers against the ballot box. .

3. The Parliamentary Committee noted that around 200,000 employees in Scotland were
debarred from standing from their own council; the Committee proposed that ‘the bar on
employees…should be examined and, where possible, removed’, although they also
recognised that safeguards would be needed to guard against conflicts of interests and placing
employees and their managers in invidious positions. They also noted that senior managers
and Heads of Service should not be allowed to stand.

4. A number of organisations noted that they were unable to come to a unanimous
position on the matter. Of those who felt the ban should be lifted, a number pointed to the
current Bill to establish a new ethical framework and the national Code of Conduct as
safeguards against conflicts of interest and malpractice.

5. Those supporting retention of the ban were clearly concerned with the potential for
conflicts of interest and felt that it would be impracticable to exclude an employee/member
from informal political debate or wider debate on issues of priorities, such as the budget.
There was also concern that the manager/supervisor of an employee/member would be placed
in an invidious position because of the potential for suspicions, however misplaced, that the
individual had undue influence or knowledge.

6. A number of respondents stressed that the key point was not whether conflicts of
interest could be resolved or guarded against in practice, but whether councils were perceived
to be absolutely clean on that score. In their view, a lifting of the ban would create the
perception, however untrue, of sleaze, and erode the public’s confidence in local government.
.
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Scottish Executive position

The Executive accepts that there is a compelling case for relaxing the current rules. It has
therefore decided that future local government legislation should contain provisions which
would allow:

- Council employees (other than those in politically restricted posts) to stand for
election to their own council without first having to resign on selection or nomination
as a candidate.

- If successful, an individual would be required to resign their employment with the
council the day after polling day. Any normal period of notice would be waived
without detriment to pension entitlement etc.

- If unsuccessful, an individual would have the right to remain in the council’s
employment without detriment to their grade, pay, pension and other terms and
conditions. (An automatic right to return to the same post should not apply for the
reasons given below).

- If unsuccessful, employees would as far as possible retain the same duties unless a
panel consisting of the council Chief Executive and 2 other chief officers considered
that there was a conflict of interest between the duties of the post and the political
views of the individual (which would by then be publicly known). An individual
would have the right of appeal against any decision that he/she should not retain the
same post for reasons of political incompatibility.

- Council employees standing for election to their council would be required to take
special leave prior to and including polling day to allow time to campaign and prevent
any potential conflict of interest between their council duties and their political
campaigning.
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Question 7:  Views are invited about whether the salary threshold [for politically restricted
posts] should be increased, and if so, to what level?

1. McIntosh recommended retention of the ban on council employees becoming
councillors in other councils if they held a ‘politically restricted post.’ A considerable number
of respondents felt that political restriction should be determined solely on the basis of type of
post rather than, as at present, according to type of post and a salary threshold (all employees
above a threshold currently standing at £28,104 are placed in the politically-restricted class).
The threshold is perceived to be a crude assessment and open to unjustifiable anomalies.
Many felt that restrictions should be limited to chief officers, press officers and those offering
regular policy advice.

2.  A number of others felt that the salary threshold should be raised but there was no
clear consensus about the level at which it should be set. This question is complicated by the
fact that a given salary point relates to different levels of post among councils. Some councils
argued that salary thresholds should be set locally as each council was best placed to assess
the critical management level at which posts became politically sensitive within their
organisation.

3. A small minority of councils were content with the status quo, noting the existence of
an appeals mechanism which offered the possibility of exemption for those individuals who
felt unfairly penalised by the current system.

Scottish Executive position

The Executive notes that the political sensitivity of a given post is determined by the nature of
the post rather than the salary it receives; posts above the current salary threshold may not be
politically sensitive; conversely, those below the threshold may need to be placed on the
politically restricted list. Neither is there any compelling rationale for deciding where a new
threshold might be set.

The Executive therefore concludes that the salary threshold is not a reasonable measure of
political restriction and, in line with COSLA, it concludes that the threshold should be
abolished altogether, making the nature of each post the sole determinant of political
restriction. The current legislation will be amended to this effect at the earliest legislative
opportunity.

The Executive will consult further on which types of post should be politically restricted and
whether there should be any change to the types of post designated in the current legislation
(broadly, chief officers, press officers and those who regularly give policy advice to elected
members). The Executive will also look at how explicit commitments to political impartiality
might be incorporated into the terms and conditions of restricted employees.
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Question 8: Views are invited [on use of the party whip]. Would amendment of standing
orders be effective?

1. There was a general acceptance among respondents that political parties should
review their use of the whip; that there were a number of areas where use of the whip was not
appropriate; and that it should be made clear to all what these areas were and when the whip
was being applied. For example, whipping arrangements should not apply to quasi-judicial
committees, such as planning or licensing, or to scrutiny functions.

2. On the other hand, respondents clearly felt that use of the party whip is important in
delivering on manifesto commitments. A number of respondents expressed doubts about
either the amendment of standing orders or the use of legislative prescription as effective
approaches to reforming use of the whip. They pointed out that councillors from the same
party would tend to vote together regardless of whether a whip were applied; the key
requirement was to guide members in their use of the whip and to come to a cross-party
consensus on when it should or should not be applied, and how transparent its use should be.
Many respondents felt that the Code of Conduct should be used to specify publicly when the
whip would be administered.

Scottish Executive position

The issues surrounding the use of the Party Whip are closely linked to the work of the
Leadership Advisory Panel and councils’ self-reviews of their decision making processes.
The Executive’s position will need to be considered in the light of the conclusions of the
Panel, when it reports in due course.
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Recommendation 1.  The Parliament and the 32 councils should commit themselves to a
joint agreement – which we call a Convenant – setting out the basis of
their working relationship.

Progress vehicle Scottish Parliament & CoSLA progressing.

Recommendation 2.  Parliament and local government should set up a standing Joint
Conference to be in place where parliamentarians and local government
representatives may hold a dialogue on a basis of equality.

Progress vehicle Scottish Parliament’s Local Government Committee progressing.

Recommendation 3.  A formal working agreement should be established between local
government and the Scottish Ministers.

Progress vehicle Scottish Executive and CoSLA.
Progress made First draft circulated by CoSLA for comment.
Status Revised draft awaited.

Recommendation 4.  Legislation should be introduced to provide councils with a statutory
power of general competence.

Progress vehicle Post-McIntosh consultation exercise.
Progress made Consultation responses assessed.  Commitment to legislate at earliest

opportunity.
Status Achieved.

Recommendation 5.  An independent inquiry into local government finance should be
instituted immediately.

SE response Recommendation rejected by Executive.
Status Rejected.

Recommendation 6.  The option of transfer to local government should always be
considered in any review of other bodies delivering services; and
likewise where new services are developed, prior consideration should
always be given to whether local government should be their vehicle,
subject to consideration of efficiency and cost-effectiveness.

SE response Already implemented under existing quinquennial ‘prior options’ review
of public bodies.

Status Achieved.

Recommendation 7.  The rules and arrangements for conduct of local elections should be
reviewed, with the general aim of simplifying procedures for the public
and improving access and with particular reference to:
 (1) A rolling electoral register.
 (2) More accessible polling places.
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 (3) Wider and easier access to postal voting.
 (4) Electronic voting.

Progress vehicle Scottish Executive.
Progress made Items (1) and (3) implemented via the UK-wide Representation of the

People Act 2000. With respect to (2) and (4), Executive to consider
outcome of pilot schemes run in England and Wales.

Status Items (1) and (3) achieved.  Items (2) and (4) to be further considered.

Recommendation 8.  Councils should be elected for a four-year term. This should take
effect at the elections due to be held in 2005, midway through the second
Parliament.

Progress vehicle Post-McIntosh consultation and Renewing Local Democracy (RLD)
Report.

Progress made Responses to consultation considered; advantages of  4 year term noted.
Status Awaiting consideration of RLD Group report before Ministers take final

decisions.

Recommendation 9.  Proportional representation should be introduced for local
government elections.  A review should be set up immediately, to
identify the most appropriate voting system for Scottish local
government, with a view to legislation which should take effect in time
to govern the next council elections in 2002.

Progress vehicle Renewing Local Democracy (RLD) Group.
Status Awaiting consideration of RLD Group report.

Recommendation 10.  The criteria to be used in determining the system or systems of PR
to be adopted for Scottish Local Government should be (1)
proportionality (2) the councillor-ward link (3) fair provision for
independents (4) allowance for geographical diversity and (5) a close fit
between council wards and natural communities.

Progress vehicle Renewing Local Democracy Group.
Status Awaiting consideration of RLD Group report.

Recommendation 11.  Of the possible electoral systems, AMS, STV and AV Top-up
should be given particular consideration.

Progress vehicle Renewing Local Democracy Group.
Status Awaiting consideration of RLD Group report.

Recommendation 12.  The legislation governing the Local Government Boundary
Commission should be reviewed with a view to providing greater
flexibility in determining ward boundaries.

Progress vehicle Consultation on a future local government bill.
Progress made Closely linked to RLD Group’s remit on numbers of councillors.

Further consideration awaiting RLD Report.
Status Any preparatory work to start following report of RLD group.

Recommendation 13.  Every council should carry out a review of its management of
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business and working practices, under the guiding principles of
accountability and accessibility.  A prime aim of these reviews should be
to set on a formal, open and accountable footing the political leadership
within the council, in whatever form is most appropriate to the
circumstances of the individual councils, so that policy proposals and
matters for decision by the council should be subject to open debate, and
so that the council may scrutinise the actions of the leadership and hold
it to account for its performance.

Progress vehicle Leadership Advisory Panel.
Progress made LAP has visited all 32 councils for initial briefing and introductory

meeting.  All councils conducting self-reviews.  2 Executive systems in
place with other new structures at varying stages of development. Other
councils developing firm plans for modernised committee structures.

Status On track.

Recommendation 14.  Councils should give particular consideration to formalising the
political leadership as an executive, but should also be able to consider
other options.

Progress vehicle Leadership Advisory Panel.
Progress made Councils considering as part of their self-reviews.
Status On track.

Recommendation 15.  We do not consider that it is necessary at present to legislate to
permit delegation to a single councillor nor direct election of a council
leader; but we consider that the latter option should be kept in view, in
the light of developments which may take place elsewhere in Great
Britain.

Progress vehicle Post-McIntosh consultation exercise.
Progress made Executive endorses outcome of the consultation, which was firmly

opposed to further consideration of the directly-elected mayoral model.
Executive therefore sees little benefit in legislating on this option in the
forthcoming local government Bill.

Status Executive position decided.

Recommendation 16.  The political parties should review their advice to local parties on
the application of the party whip to council business, so as to ensure that
it is not applied inappropriately or indiscriminately.  Councils should
incorporate in their standing orders rules to the effect that where
whipping is applied in council business it should be declared at the
commencement of the relevant discussions and minuted for public
information and record.

Progress vehicle Post-McIntosh consultation exercise. Also for political parties to
progress and report on in the context of the Leadership Advisory Panel’s
work

Progress made Post-McIntosh consultation reported a willingness to review whipping
arrangements; all councils now considering as part of their self-reviews
of political decision-making  processes.

Status On track.
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Recommendation 17.  The reviews should also involve a close and critical examination of
the nature, volume and timing of business; all with a view to organising
the business so that a wider cross-section of the community could
realistically consider taking on the responsibilities of council
membership.

Progress vehicle Leadership Advisory Panel.
Progress made On-going as part of councils’ self-reviews of political decision-making

processes.
Status On track.

Recommendation 18.  As part of their general review of their business, all councils should
produce a job description for members.

Progress vehicle Work being progressed by COSLA.

Recommendation 19.  A pay and conditions package for councillors should be drawn up
for approval by Parliament, to be implemented on completion of
councils’ internal reviews. Remuneration for councillors should in future
be subject to independent review.

Progress vehicle Renewing Local Democracy (RLD) Group.
Status Awaiting consideration of RLD Group Report.

Recommendation 20. Scottish Ministers and CoSLA should jointly address the issue of the
provision and resourcing of future arrangements for member training and
personal development.

Progress vehicle Community Leadership Forum.

Recommendation 21. CoSLA should draw up a mutual protocol of understanding,
governing the relationship between elected members and officers.

Progress vehicle CoSLA.

Recommendation 22.  Subject to appropriate safeguards, employees other than the most
senior and those in politically sensitive posts should be permitted to
stand for election and to serve as elected members.

Progress vehicle Post-McIntosh consultation exercise.
Progress made Responses to consultation considered. Executive has agreed on

relaxation of current statute, to be delivered at earliest legislative
opportunity.

Status On track.

Recommendation 23.  The system of community councils should be retained and should be
regarded as a valuable asset to the democratic life of Scotland.  Their
role should be seem within the wider context of the area approach being
adopted by many councils, as a means of obtaining the fullest possible
consultation at local level.

Progress vehicle Local authorities and Scottish Executive.
Progress made Executive reaffirmed valuable role of community councils in its response
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to McIntosh, September 1999.

Recommendation 24.  Local authorities, in conjunction with their reviews of their
management arrangements, should also review their local consultation
arrangements with particular reference to the issue of meaningful
consultation and feedback of information to community and voluntary
organisations.  Community councils should be involved in this review
process.  Local authorities should also address:
 (1) The general resourcing of community councils, including not only
levels of financial support but also the provision of and access to
accommodation, equipment and office facilities.
(2) Improvements in electoral arrangements, taking into account
examples of good practice already evident, and including use of postal
ballots and electronic voting.
(3) The development of civic education.

Progress vehicle Local authorities (the Leadership Advisory Panel also have an interest in
parts of this recommendation).

Recommendation 25.  Community councils, for their part, should undertake a process of
renewal, specifically addressing their own representative nature and how
effectively they establish public opinion within their own area; how they
involve and establish links with other communities of interest; and how
they involve young people in their work and in their organisation.  The
possibility of extending the vote in community council elections to 16
year olds should be given particular consideration.

Progress vehicle Community councils and local authorities (extension of vote to 16 year
olds a decision for local authorities)

Recommendation 26.  The Association of Scottish Community Councils (ASCC) should be
provided with a level of core funding sufficient for the development of
that body to play a full role in the representation of community council
interests and in the dissemination of best practice.

Progress vehicle Scottish Executive.
Progress made Executive has offered core funding to ASCC for next 3 years.
Status Achieved.

Recommendation 27.  Parliament and local authorities alike should give further study to
the development of civic education.

Progress vehicle Parliament and local authorities.  Executive also consulted on this matter
in context of post-McIntosh consultation exercise.

“What should happen next”

Recommendation 28.  The Joint Conference should be established, and every council
should give a commitment to the self-review process, by 1 January 2000.
Councils should complete their reviews by the end of that year.

Progress vehicles Scottish Parliament Local Government Committee for Joint Conference;
local authorities (with help from Leadership Advisory Panel) for self-
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reviews of structures.

Recommendation 29.  Councils’ self-reviews should be formally assessed and validated, so
that Parliament and the public can have confidence that the process has
been carried out thoroughly and in good faith.  To this end, a panel of
advisers should be appointed, by Ministers jointly with CoSLA and
subject to the approval of the Parliament, to scrutinise the results of the
reviews and to report to Ministers, and through them to the Parliament.
The panel should include strong representation from local government,
both elected members and officers, and also a strong independent
element.

Progress vehicle Leadership Advisory Panel.
Progress made Panel established August 1999.
Status Achieved.

Recommendation 30.  Our final recommendation is that all those to who the
recommendations are addressed view them as a whole: we have
deliberately designed them as a package, whose elements are intended to
work together and reinforce each other.
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ANNEX B

LIST OF RESPONDENTS TO THE SCOTTISH EXECUTIVE’S CONSULTATION
ON THE McINTOSH REPORT

1. Councils Organisations
2. 
Aberdeen City Council Accounts Commission for Scotland
Aberdeenshire Council Association of Electoral Administrators
Angus Council City of Edinburgh Council Liberal Group
Argyll & Bute Council Community Learning Scotland
Clackmannanshire Council COSLA
Dumfries & Galloway Council Edinburgh North & Leith CLP
Dundee City Council Falkirk Council Labour Group
East Ayrshire Council Institute of Trading Standards Administration
East Dunbartonshire Council Lothian Electoral Joint Committee
East Lothian Council Royal Institute of Chartered Surveyors
East Renfrewshire Council Scottish Human Rights Centre
Falkirk Council Scottish Liberal Democrats
Fife Council SOLACE
Glasgow City Council SOLAR
Highland Council The Educational Institute of Scotland
Inverclyde Council The General Assembly of the Church of
Midlothian Council Scotland Committee on Church and Nation
North Ayrshire Council The Scottish Council Development and Industry
North Lanarkshire Council UNISON
Orkney Islands Council Local Government Committee of the Parliament
Renfrewshire Council
Scottish Borders Council Individuals
South Ayrshire Council
Shetland Islands Council Councillor Alan Stewart
South Lanarkshire Council Councillor Duncan Allan
Stirling Council Dr Alistair W Coutts
The City of Edinburgh Council Miss Lorna Cresswell
The Moray Council Mr W G Alston
West Dunbartonshire Council Mrs D Thurlbeck
West Lothian Council Professor John Fairley

Returning Officer, Dundee City Council
Community Councils Professor Arthur Midwinter
3. 
Ardchattan Community Council
Association of Scottish Community
Councils
Braeside and Mannofield Community
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Council
Caithness West Community Council
Dalry Community Council
Delting Community Council
Errol Community Council
Ettrick and Yarrow Community
Council
Findhorn and Kinloss Community
Council
Foulden, Morrington & Lamberton
CCl
Kilsyth Community Council
South Yoker Community Council
Springfield & Gretna Green CC
Tingwall, Whiteness and Weisdale CC
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SPQ ANNOUNCING EXECUTIVE’S POSITION ON REMAINING ISSUES
COVERED BY POST-McINTOSH CONSULTATION

Question: Karen Gillon

To ask the Scottish Executive whether it has come to a view on the remaining substantive
issues aired in the public consultation held on the McIntosh Report into local government and
the Scottish Parliament.

Answer (Deputy Minister for Local Government):

I am pleased to announce our position on the following issues arising from our consultation
on the McIntosh Report:

On the issue of whether we should legislate to allow for management structures involving
directly-elected provosts/leaders, we have noted the extensive opposition to this model of
political management and have concluded that, given the lack of demand for it and the degree
to which it is not central to Scottish councils’ thinking on structural modernisation, there
would be little benefit in legislating in its favour in the forthcoming local government Bill.

On the issue of eligibility of council employees to become councillors in their own councils,
the consultation has persuaded us that there is a case for relaxing the current rules. We have
therefore decided that future local government legislation should contain provisions which
would allow council employees (other than those in politically restricted posts) to stand for
election to their own council without having to resign their posts until they are elected.

On the issue of which council employee posts should be deemed ‘politically restricted’, we
note that the political sensitivity of a given post is determined by the nature of the post rather
than the salary it receives. We therefore conclude that the current statutory salary threshold
(above which all posts are deemed to be politically restricted) is not a reasonable measure of
political restriction and that it should be abolished. We intend to legislate to do so as soon as
the opportunity arises and prior to that we will consult on which types of post should be
designated as politically restricted.
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Subordinate Legislation Committee

26th Report, 2000

Subordinate Legislation

1. The Subordinate Legislation Committee met on 27th June 2000.

2. The Committee has determined that the attention of the Parliament need not be
drawn to the instruments listed at Annexe A.  The Committee draws the attention of
the Parliament to the instruments listed at Annexe B.  The Committee draws the
attention of the Parliament to the Executive’s responses to questions by the
Committee on the instruments listed at Annexe C.

3. The report is addressed to the Parliament and the following committees as the
lead committees for the instruments specified:

Transport and the
Environment

The Pollution Prevention and Control (Scotland)
Regulations 2000, (SSI 2000/draft)
SSI 2000/178

Health and Community Care SSI 2000/171
SSI 2000/188

Justice and Home Affairs SSI 2000/181
SSI 2000/182
SSI 2000/186
SSI 2000/187
SSI 2000/189
SSI 2000/194

Education, Culture and Sport SSI 2000/195
SSI 2000/196

Local Government SSI 2000/199
SSI 2000/206
SSI 2000/207
SSI 2000/208
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Negative Instruments

The Discontinuance of Prisons (Scotland) Order 2000, (SSI 2000/186)

The Prisons and Young Offenders Institutions (Scotland) Amendment
Rules 2000, (SSI 2000/187)
A memorandum from the Executive on consolidation is reprinted at Appendix
A.

The National Health Service (General Dental Services) (Scotland)
Amendment Regulations 2000, (SSI 2000/188)

The Census (Scotland) Amendment Regulations 2000, (SSI 2000/194)

The Education (Assisted Places) (Scotland) Amendment Regulations
2000, (SSI 2000/195)

The St Mary’s Music School (Aided Places) Amendment (Scotland)
Regulations 2000, (SSI 2000/196)

The Local Government Pension Scheme (Scotland) Amendment
Regulations 2000, (SSI 2000/199)

The Local Government (Exemption from Competition) (Scotland)
Amendment Order 2000, (SSI 2000/206)

The Local Authorities (Goods and Services) (Public Bodies) (Scotland)
Order 2000, (SSI 2000/207)

The Local Government Act 1988 (Competition) (Scotland) Amendment
Regulations 2000, (SSI 2000/208)

Instruments not subject to Parliamentary control

The Undersized Lobsters (Scotland) Order 2000, (SSI 2000/197)

The Undersized Spider Crabs (Scotland) Order 2000, (SSI 2000/198)
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Affirmative Instruments

The Pollution Prevention and Control (Scotland) Regulations 2000, (SSI
2000/draft)

1. These Regulations create a new pollution prevention and control regime that
is intended in due course to replace Part 1 of the Environmental Protection Act 1990.
They also implement EC Directive 96/61 on Integrated Pollution Protection and
Control.

2. Regulation 22 makes provision for appeals to the Scottish minister from
certain decisions of SEPA and for further rights of appeal from the Scottish Ministers
to the sheriff.  The Committee noted that where the initial decision is made by the
Scottish Ministers in the circumstances mentioned in regulation 22(3) there seemed
to be no provision for a right of appeal.  The Committee therefore asked the
Executive for an explanation of the provisions made for an appeal from decisions of
the Scottish Ministers other than on appeal from a decision of SEPA.

3. The Committee refers the Parliament to the helpful response of the
Executive reproduced at Appendix B, which provides the explanation
requested by the Committee.

4. In addition the Committee observed that Regulation 22(5) provides for a
decision on appeal by the Scottish Ministers to be further appealed to the sheriff.
Such an appeal has to be brought within 21 days of the date of the decision by the
Scottish Ministers.  Although Schedule 8 requires the Scottish Ministers to notify the
various parties of their decision, the Committee noted that there is no requirement
that such notification should also inform the recipient of the further right of appeal.
The Committee felt that for a right of appeal to be fully effective the prospective
appellant must know of his right.  The Committee therefore asked the Executive to
explain whether notification of a determination of the Scottish Ministers under
regulation 22 would include a reference to the parties’ further rights of appeal.

5. The Executive explained in its response that it did not consider it necessary to
oblige the Scottish Ministers in the Regulations to advise affected persons of their
statutory right of appeal as the existence of such right is contained in the Regulations
themselves.

6. The Committee remains of the opinion that notwithstanding that there is a
statutory right of appeal, it is important that an appellant should know of that right
and that as a result the notice informing him of a determination should also inform
him of that right.  The Committee therefore draws the attention of the Parliament to
this provision as an unexpectedly narrow use of the power.
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Negative Instruments

The Advice and Assistance (Scotland) Amendment Regulations 2000,
(SSI 2000/181)

The Civil Legal Aid (Scotland) Amendment Regulations 2000, (SSI
2000/182)

1. The Committee noted that although Executive Notes supplied with the above
instruments gave a full explanation of the background, purpose and effect of the
instruments, the Explanatory Notes annexed to the instruments gave no such
indications.  The Committee was mindful that the Executive Notes would not be
available as part of the instrument in the copies of the instruments put on sale or in
the Annual Volumes of SSIs.

2. Guidance on the drafting of Statutory Instruments states that the purpose of
the Explanatory Note is to give a short clear statement and purport of the instrument.
The Committee asked the Executive why this guidance was not followed for the
above instruments.

3. The Executive in its responses, reprinted at Appendix C and D respectively,
has agreed that the Explanatory Notes were indeed defective and would have been
of more assistance has they set out the nature of the content of the instruments in
greater detail.  The Executive has expressed regret that the guidance was not
followed and will consider the point raised by the Committee carefully when drafting
future instruments.

4. The Committee draws the attention of the Parliament to the instruments on
the grounds of defective drafting of the Explanatory Notes, as acknowledged by the
Executive.

The Debtors (Scotland) Act 1987 (Amendment) Regulations 2000 (SSI
2000/189)

1. The Committee noted that although Section 16(2)(k) of and paragraph 1(2)(k)
of Schedule 5 to The Debtors (Scotland) Act 1987 already excludes “equipment used
for cooking”, the Executive has added “microwave ovens” to the provisions.

2. The Committee asked the Executive to explain the reasons for the inclusion of
“microwave ovens” in regulation 3(2), given the specific reference to “equipment
used for cooking” in the provisions amended by that paragraph.

3. The Executive’s response, reprinted at Appendix E states that the Scottish
Law Commission had recommended that the range of potentially exempt goods be
extended to include microwave ovens along with other items.  The Commission
considered that a microwave oven should be exempt even if it is used in addition to
other cookers.  The Executive considered that while microwave ovens could
currently be considered exempt as “equipment used for cooking” they should be
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specifically mentioned so as to increase the likelihood that in practice they are
exempted even if a conventional cooker is used in the debtor’s household.

4. The Committee observed that the provisions amended by the Regulations are
all subject to the proviso that the item is “reasonably required for the use in a
dwelling house of a person residing there or a member of his household.”  The
Committee considered it unclear, given this proviso, how the specific addition of
microwaves to the list would make it more likely than at present that they would be
exempted in addition to other cookers.

5. The Committee felt that by detailing microwaves in this way, the Executive
has cast doubt on the generality of the existing reference to cooking equipment. The
Committee considered that the amendment should have been expressed as without
prejudice to the generality of the existing reference.

6. The Committee draws the regulations to the attention of the Parliament on the
grounds of possible defective drafting.  In order to implement the Executive’s
intention to add to rather than detract from the generality of the existing reference to
cooking equipment, the Committee considers that the amendment should have been
expressed as without prejudice to that reference.
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The Meat (Enhanced Enforcement Powers) (Scotland) Regulations 2000,
(SSI 2000/171)

1. These Regulations amend a number of Regulations relating to Meat Hygiene
to ensure more effective enforcement of the relevant controls.  They also take
account of the Food Standards Agency and make certain consequential
amendments to the various relevant Regulations.

2. The Committee noted that in the course of consideration of the equivalent
English Regulations, the Joint Committee on Statutory Instruments noted that the
Regulations amended by those Regulations had been amended a large number of
times.  The Ministry of Agriculture, Fisheries and Food in its response to the JCSI
explained that the responsibility for the Regulations would pass to the Food
Standards Agency on 1st April 2000.  As soon as resources and other priorities
allowed, it was intended to start work on a consolidation exercise as soon as
possible.

3. The Committee asked the Executive for confirmation as to whether the
Regulations would similarly be consolidated for Scotland and asked for clarification
of progress on this matter.

4. The Executive in its response, as reprinted at Appendix F, explained that with
the establishment of the Food Standards Agency on 1st April 2000, responsibility for
initiating legislation in this area has now passed from the Scottish Ministers.  It is the
Agency’s intention to examine legislation for which it has a responsibility with a view
to its amendment where necessary, including consolidation of legislation that has
already been extensively amended.  To date however, the Agency has had
insufficient time to begin to consider consolidation either for Scotland or indeed for
England and Wales.

5. The Committee thanks the Executive for the information and draws the
response to the attention of the Parliament as providing the information requested.

The Contaminated Land (Scotland) Regulations 2000, (SSI 2000/178)

1. The instrument intends to introduce a new regime for the contaminated land
under Part IIA of the Environmental Protection Act 1990.  This part was inserted into
the 1990 Act by the Environment Act 1995.  The Committee noted that although the
Executive Note made reference to a Commencement Order, no such Order (for
Scotland) had been produced to the Committee.  The Executive was therefore asked
to confirm that the Order had been made and to produce a copy for the Committee.

2. The Executive in its response confirmed that the Commencement Order had
been made and, so far as it was aware, had been transmitted to the Parliament on
Wednesday 14 June 2000.

3. The Committee noted that the Regulations make provision in relation to
certain sites which could be affected by the reservations in Schedule 5 to the
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Scotland Act.  The Committee also noted, with particular reference to the
reservations under Head D of that Schedule, that the subject matter of Part 1 of the
Environmental Protection Act 1990 is excepted from the reservation but not the
subject matter of Part IIA of that Act under which the Regulations were made.

4. The Committee was of the view that the appropriate test to be applied in
determining whether the subject matter of particular Regulations is or is not devolved
is the “purpose test” under section 29 of the Scotland Act.  It was concerned,
however, that the specific reference to only one part of the 1990 Act cast doubt on
that applicability of this test as it applied in the case of matters within Head D
referred to above.

5. The Executive agreed that the appropriate test to be applied in determining
whether the subject matter of particular Regulations is or is not devolved is the
“purpose test”. The Executive’s view is that on the application of the test, the
purpose of these Regulations is environmental protection.  In the view of the
Executive, that is the case notwithstanding the fact that certain provisions of the
Regulations make reference to such matters as the purification of crude petroleum,
nuclear sites, the Secretary of State for Defence and chemical and biological
weapons.

6. The Committee accepts the view of the Executive that the Regulations are not
caught by the reservations in Schedule 5 to the Scotland Act.

7. The Committee draws the attention of the Parliament to the Executive’s
’response, reprinted at Appendix G, as providing the information requested.
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MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE

THE PRISONS AND YOUNG OFFENDERS INSTITUTIONS (SCOTLAND)
AMENDMENT RULES 2000: NOTE ON CONSOLIDATION

1. The purpose of this memorandum is to explain to the Subordinate Legislation
Committee the reasons why the Scottish Prison Service has not consolidated the
Prisons and Young Offenders Institutions (Scotland) Rules 1994 ("the Rules") (S.I
1994/1931) at the same time as the amendments that are being made by the Prisons
and Young Offenders Institutions (Scotland) Amendment Rules 2000 when the Rules
have already been amended on five previous occasions.

2. The Rules were made on 18 July 1994.  They replaced the Prison (Scotland)
Rules 1952 (S.I 1952/565) and the Young Offenders (Scotland) Rules 1965 (S.I.
1965/195) as respectively amended.  When the Rules were brought into force, the
decision was taken that after a period of time appropriate to allow familiarisation with
the Rules had elapsed they should be reviewed at least once a year to ensure that
they were kept up to date. In particular we wanted to ensure that the Rules continued
to reflect our operational and policy requirements, and were changed quickly if
necessary to reflect the lessons of practical experience.  This remains our aim, and
the amendments proposed in the Prisons and Young Offenders Institutions
(Scotland) Amendment Rules 2000 are the latest example of this policy.

3. As mentioned above, the Rules have been amended on 5 previous occasions: in
1996 (S.I. 1996/32), 1997 (S.I. 1997/2007), twice in 1998 (S.I. 1998/1589, 2504) and
in 1999 (S.I. 1999/374).

4. In preparing the present instrument we thought long and hard about whether we
should now produce a consolidation instrument to bring together the latest
amendments and previous amendments.  We are conscious that the Rules have
already been heavily amended and that the latest amendments will add to this.  We
are also aware of the concerns that the Committee has expressed about similar
situations in the past and have had regard to the Committee's view that in the normal
way an instrument ought not to be subject to more than 5 amending instruments of
any substance before it is consolidated.  The Scottish Prison Service accept that
legislation needs to be in an accessible and easily understood form and agree that
consolidation would be appropriate in the relatively near future.  However, we believe
that there are good reasons why consolidation of the Rules at this time would not be
appropriate.

5. Firstly, a consolidation would require the present Rules to be renumbered.  This
would in turn require changes to a wide range of documentation used within prisons,
such as the forms used in disciplinary proceedings against prisoners.  Also, there are
a large number of rules under which Directions have been made setting out detailed
rules and other information which directly impinge on prisoners.  If the Rules were to
be consolidated and renumbered each of these Directions would require to be made
again and re-issued. Furthermore, some of the Rules are referred to routinely by
number in daily speech and correspondence by both staff and prisoners, and
renumbering could therefore lead to confusion.  None of these issues are insoluble,
and we accept that they will need to be addressed in the near future; but they do
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indicate the need for careful consideration of the implications of consolidation and
possibly for a relatively long lead-in time between the making of a consolidation
instrument and its coming into force.

6. Secondly, and more importantly, we intend to make further amendments to the
Rules in the next few months.  These relate to policy issues where we have not been
able to complete our consideration within the timescale for making the present
instrument.  We hope that work on at least one or two of these will completed soon,
and propose that these will be the subject of a further amendment instrument later in
the current year.  For the reasons mentioned above, we do not intend to consolidate
the Rules at that time.  Our present intention is that, following our next annual review
of the Rules, we should at that time make a consolidated Rules instrument, which
would incorporate the amendments sought to be made at that time as well as taking
account of the previous amendments.  On current plans, we propose that this
consolidation would take place in the spring of 2001.

Scottish Prison Service
14 June 2000
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THE POLLUTION PREVENTION AND CONTROL (SCOTLAND) REGULATIONS
2000, (DRAFT)

1. On 20 June 2000 the Committee in its consideration of the above draft
Regulations noted that regulation 22 makes provision for appeals to the Scottish
Ministers from certain decisions of SEPA and for further rights of appeal from the
Scottish Ministers to the sheriff.  The Committee asked for an explanation of the
provisions made for an appeal from a decision of the Scottish Ministers in the
circumstances mentioned in regulation 22(3).

2. Further, regulation 22(5) provides for a decision on appeal by the Scottish
Ministers to be further appealed by the sheriff (which we assume is intended to mean
"to" the sheriff).  The Committee noted that although Schedule 8 requires the
Scottish Ministers to notify various parties of their decision, there is no requirement
that such notification should also inform the recipient of the further right of appeal.
The Committee asked whether notification of a determination of the Scottish
Ministers under regulation 22 would include a reference to the parties’ further rights
of appeal.

The Scottish Executive responds as follows:

3. The exclusion in regulation 22(3) from the right of appeal provided under
regulation 22(1) and (2) of the Regulations makes five cross references, which fall
into three categories.  The reasons for those exclusions of appeals under regulation
22 are as follows:-

3.1. Implementation of directions given under regulations 9(2) or 23

3.1.1 Regulation 23 generally and regulation 9(2) in more specific
circumstances confer a power on the Scottish Ministers to give directions to
SEPA, with which they must comply.  For these purposes the context of those
directions is the decision making process relating to the issue of a permit and
to the conditions appropriate to the issue of a permit.  Regulation 8 sets out
the general principles to be applied by SEPA in exercising the decision
making role under the Regulations.  Regulation 9 does the same in relation to
more specific requirements of permits.

3.1.2 In effect, the conditions to be imposed in permits under the Regulations
fall into two categories: those which are required to be imposed by SEPA in
every case, which are in effect "non-negotiable", and those which SEPA may
consider appropriate in accordance with the individual circumstances of a
case before them.

3.1.3 Directions under regulation 9(2) and under regulation 23 require SEPA
to impose non-negotiable conditions.  It is because of that that appeals in
respect of such conditions are excluded from regulation 22(1) and (2).

3.2. Implementation of directions given under regulation 22(4)
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3.2.1 In this respect, the directions referred to are those in regulation
22(4)(b) and at the end of regulation 22(4), where the reason for an exclusion
of an appeal against a decision implementing that direction is to avoid a
circularity in the appeal process.

3.2.2 The Regulations as drafted provide for such directions in
implementation of a decision by the Scottish Ministers on appeal.  There is
already a channel of appeal from that decision of the Scottish Ministers to the
Sheriff at regulation 22(5).  The potential for a parallel and potentially
endlessly circular series of appeals would arise if an affected person could
appeal (through the regulation 22 process) against the decision made in
implementation of a direction following an earlier appeal.

3.2.3 It should also be pointed out that as far as individual applicants for
permits are concerned, SEPA cannot be directed under regulation 22(4) to
refuse a permit.

3.3 Implementation of directions given under paragraph 14(7) of Schedule
4 and paragraph 6(7) of Schedule 7

3.3.1 A regulation 22 appeal is excluded here because the appeal processes
are different.  In contrast to regulation 22 where the initial decision maker is
SEPA (with an appeal to the Scottish Ministers then an appeal to the sheriff),
the processes under paragraph 14 of Schedule 4 and paragraph 6 of
Schedule 7 relate to decisions on any particular application which is taken out
of the hands of SEPA thereunder and is decided by the Scottish Ministers.
Regulation 22 and Schedule 8, in procedural terms, do not appropriately apply
to such circumstances where the initial decision maker has become the
Scottish Ministers rather than SEPA.

3.3.2 Although Schedule 8 procedures do not apply, detailed tailored
procedures are provided for in respect of such appeals under paragraph 14 of
Schedule 4 and paragraph 6 of Schedule 7 respectively in those paragraphs.
In each case, those procedures allow for a tie-in to the provisions for an
appeal to the sheriff set out at regulation 22(5) and (6), notwithstanding that
they are not regulation 22(1) or (2) appeals (see paragraph 14(6) of Schedule
4 and paragraph 6(6) of Schedule 7).

3.3.3 Clearly for the reason that alternative appeal mechanisms are provided
for in Schedules 4 and 7, the exclusion from the regulation 22 appeal process
is appropriate.

4. The Committee goes on to ask whether notification of a determination of the
Scottish Ministers would include a reference to the parties' further rights of appeal.

5. This observation of the Committee that the Regulations do not oblige
determinations of the Scottish Ministers to refer to the right of further appeal is
common to decisions made by SEPA which also do not require intimation of the
existence of a right of appeal to the Scottish Ministers.
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6. In respect of decisions by the Scottish Ministers, Schedule 8 sets out complex
and extensive provisions for the procedures to be applied in connection with appeals
to the them.  Most of these clearly deal with the process prior to the decision of the
Scottish Ministers.

7. Paragraph 6 of Schedule 8 imposes duties on the Scottish Ministers to give
notice to the appellant of their determination including the providing of the report
placed before Ministers to inform that decision making process.

8. The Executive feel that this process of intimation should, of necessity, include
those sorts of provisions which are particular to the case in hand.  However, it is not
considered necessary to oblige the Scottish Ministers in the Regulations to advise
affected persons of their statutory right of appeal.  The existence of such right is
contained in the Regulations themselves.  The Executive therefore do not feel that
the Regulations are defectively drafted by that omission.

Date: 22 June 2000 NEIL INGRAM
For Scottish Executive
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THE ADVICE AND ASSISTANCE (SCOTLAND) AMENDMENT REGULATIONS
2000 (SSI 2000/181)

On 20 June 2000 the Committee asked for an explanation as to why the normal
guidelines for the drafting of Explanatory Notes, as set out in Statutory Instrument
Practice, were not followed.

The Scottish Executive responds as follows:

We understand that the Explanatory Note should give a short, clear statement of the
substance and purport of the instrument.  It was considered that as the instrument
was only making changes of a minor and technical drafting nature to the principal
Regulations then it was sufficient to reflect this in the Explanatory Note.

On reflection, the Explanatory Note would have been of more assistance if it had set
out the nature and effect of the amendments to the principal Regulations in more
detail.  We would accept that in this regard it did not follow the guidance and would
express our regret on this point to the Committee.  We will consider the point raised
by the Committee carefully when drafting future instruments.

C Sibbald
Scottish Executive Justice Department
21 June 2000
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THE CIVIL LEGAL AID (SCOTLAND) AMENDMENT REGULATIONS 2000 (SSI
2000/182)

On 20 June 2000 the Committee noted that the amendment made by regulation
2(2)(c) is not detailed in either the Explanatory note or in the Executive
Memorandum.  The Committee also welcomed an explanation as to why the drafting
of the Explanatory Notes, as set out in Statutory Instrument Practice, were not
followed.

The Scottish Executive responds as follows:

Paragraph 5 of the Executive memorandum does set out in some detail the policy
reasoning behind regulation 2(2)(c). We would agree that the Explanatory Note does
not.

In relation to the Explanatory Note we understand that the Note should give a short,
clear statement of the substance and purport of the instrument.  It was considered
that as the instrument was only making changes of a minor and technical drafting
nature to the principal Regulations then it was sufficient to reflect this in the
Explanatory Note.  It is noted that the amendments are of no substantive effect.

On reflection the Explanatory Note would have been of more assistance if it had set
out the nature of the amendments in more detail.  We would accept that in this
regard it did not follow the guidance and would express our regret on this point to the
Committee.  We will consider the point raised by the Committee carefully when
drafting future instruments.

C Sibbald
Scottish Executive Justice Department
21 June 2000
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THE DEBTORS (SCOTLAND) ACT 1987 (AMENDMENT) REGULATIONS 2000,
(SSI 2000/189)

On 20 June 2000 the Committee stated:

“The Committee notes the inclusion of “microwave ovens” in regulation 3(2) and
would welcome an explanation of the reasons for this, given the specific reference to
“equipment used for cooking” at Section 16(2)(k) and paragraph 1(2)(k) of the
1987 Act amended by that regulation.”

The Scottish Executive responds as follows:

The Scottish Law Commission in its Report on Poinding and Warrant Sale (Scot Law
Com No 177) recommended that the range of potentially exempt goods be extended
to include microwave ovens, along with a number of other items.  The Scottish Law
Commission considered that a microwave oven should be exempt even if it is used
in addition to other cookers.  Amongst the reasons for the recommendation were that
children or disabled adults, who cannot use an ordinary cooker, can use a
microwave.

The Scottish Executive considers that, while microwave ovens could currently be
considered exempt as “equipment used for cooking”, there should be a specific
mention of them, using the existing amending powers available, so as to increase
the likelihood that, in practice, they are exempted even if a conventional cooker is
also used in the debtor’s household.

22 June 2000 L DOLAN
                  For Scottish Executive
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THE MEAT (ENHANCED ENFORCEMENT POWERS) (SCOTLAND)
REGULATIONS 2000 (SSI 2000/171)

In its letter of 20 June 2000 the Committee commented -

"The Committee would welcome confirmation that the Regulations [i.e. those
Regulations amended by these Regulations] will similarly be consolidated for
Scotland and wishes to know whether any progress has been made in that
direction."

The Food Standards Agency responds as follows:

The Agency came into being on 1 April 2000 and inherited a number of functions
associated with the Regulations to which the Committee refers. It now has the
responsibility for proposing the making of further legislation in those subject areas to
the Scottish Ministers.

As the Committee will no doubt understand the Agency's first priority has been to
ensure that legislation necessary to give effect to European Community obligations
and other current issues is brought into place. However, it is the Agency's intention
to begin to take stock of the legislation for which it has responsibility with a view to its
amendment where that is appropriate or necessary to achieve our objectives. That
would allow for the opportunity of consolidation of specific pieces of legislation
particularly where they had been extensively amended.

At present, however, the Agency has had insufficient time to begin to consider the
consolidation of legislation across the piece. That is true both as regards Scotland
and as regards England and Wales. FSA Scotland are aware of the benefits to
consumers and the food industries of having up to date consolidated regulations
available for the various topics covered by the present enhanced enforcement
regulations. We do assure the Committee that as resources and opportunities allow
we will examine the issue of consolidation.

22  June 2000 for Food Standards Agency
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THE CONTAMINATED LAND (SCOTLAND) REGULATIONS 2000 (SSI 2000/178)

1. On 20 June 2000 the Committee in its consideration of the above Regulations
noted that the Regulations introduce a new regime under Part IIA of the
Environmental Protection Act 1990, which was inserted into that Act by the
Environment Act 1995.

2. The Committee observed that, although the Executive Note makes reference
to a Commencement Order, no such Order (for Scotland) had been produced to the
Committee.  The Committee requested confirmation that the Order has been made
and if so, that a copy be made available to it.

3. The Committee noted that the Regulations make provision in relation to
certain sites which could be affected by the reservations in Schedule 5 to the
Scotland Act.  While observing that competence is to be judged according to the
primary purpose of the provision, the Committee noted that it is only the subject
matter of Part I of the Environmental Protection Act 1990 that is excepted from the
reservation, not Part IIA, under which the Regulations are made.  The Committee
cited the examples of sub-paragraphs (c), (e), (f) and (g) of regulation 2(1) in this
regard.  The Committee therefore asked for explanation as to why, in these
circumstances, the Executive considers the Regulations to be within devolved
competence in this respect.

The Scottish Executive responds as follows:

4. The Executive can confirm that the Commencement Order relative to these
Regulations and referred to in the Executive Note has been made and was
transmitted to the Parliament on Wednesday 14 June along with the bundle
containing the Regulations, laid that day. The Executive is not in a position to make
any comment as to why the Commencement Order was not an item on the agenda
for the Committee on 20 June.

5. The Executive agree that the appropriate test to be applied in determining
whether the subject matter of particular Regulations is or is not devolved is the
purpose test. The view of the Executive is that, on the application of that test, these
Regulations deal with a matter (Environmental Protection) which is devolved to the
Scottish Parliament.

6. The Committee refers to a number of exceptions in Schedule 5 to the
Scotland Act in which specific reference is made by way of exception from a
particular reservation to Part I of the Environmental Protection Act 1990.

7. The letter from the Committee does not specify the reservations in Schedule 5
to the Scotland Act to which it refers.

8. However we note that two of those reservations contain exceptions for Part I
of the Environmental Protection Act 1990, which appear to be relevant.  Those are:-
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(a) the reservation for oil and gas in section D2; and

(b) the reservation for nuclear energy in section D4.

9. It should be noted that the Executive is not suggesting that the provisions of
these Regulations are within competence in consequence of those exceptions.

10. As the Committee will be aware, the devolved competence of Scottish
Ministers to make, amongst other things, subordinate legislation is set out in section
54 of the Scotland Act.  In essence, it links that test of devolved competence to the
purpose test in section 29 of that Act.  In terms of that section, the question of
whether or not a provision is reserved is essentially determined by reference to the
purpose of the provision, having regard (among other things) to its effect in all the
circumstances.

11. In the view of the Executive, the purpose of these Regulations, determined in
accordance with that test, is environmental protection.  In the view of the Executive,
that is the case notwithstanding the fact that certain provisions of the Regulations
make reference to such matters as the purification of crude petroleum, nuclear sites,
the Secretary of State for Defence and chemical and biological weapons.

12. It is for these reasons that the Executive consider that these Regulations are
within devolved competence.

Date: 22 June 2000 NEIL INGRAM
For Scottish Executive
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1. The Subordinate Legislation Committee met on 4th July 2000.

2. The Committee has determined that the attention of the Parliament need not
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lead committees for the instruments specified:

Enterprise and Lifelong
Learning

SSI 2000/200

Health and Community Care SSI 2000/202
SSI 2000/217

Local Government SSI 2000/193

Rural Affairs SSI 2000/201



Subordinate Legislation Committee, 28th Report 2000 ANNEXE A

2

Negative Instruments

The Infant Formula and Follow-on Formula Amendment  (Scotland)
Amendment Regulations 2000, (SSI 2000/217
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Negative Instruments

The Education (Student Loans) (Scotland) Regulations 2000, (SSI
2000/200)

1. The Regulations replace the existing student loans Regulations to which they
make changes of considerable substance.

2. Although the Explanatory Note details every regulation, it fails to comply fully
with Statutory Instrument Practice in that it fails to indicate the changes of substance.
The Guidance states that the point and substance of amendments to existing
legislation should be indicated.  For example, one of the changes noted by the
Committee is that the rates of loan are no longer specified in the body of the
instrument but left to non-statutory determination by the Scottish Ministers.   This
difference is not highlighted in the Note.

3. The Committee therefore asked the Executive why the Explanatory Note did
not follow the guidance in Statutory Instrument Practice and indicate the changes of
substance to existing Regulations.  The Executive, in its response, reprinted at
Appendix A, accepts that it would have been more helpful to include an explanation
of the changes of substance to the existing Regulations.  The Department has
apologised for the oversight.

4. The Committee therefore draws the attention of the Parliament to the
instrument on the grounds of an inadequate Explanatory Note, accepted by the
Executive.

The Seed Potatoes (Scotland) Regulations 2000, (SSI 2000/201)

5. The Regulations consolidate for Scotland, with further amendments, the Seed
Potatoes Regulations 1991 and amending instruments implementing EC obligations
in relation to the marketing of seed potatoes in Scotland.  The Executive has
attempted to reorder and simplify the wording where that has been possible.

6. The Committee congratulates the Executive on proceeding by way of
consolidation rather than simply amending the 1991 Regulations.  However, in the
Committee’s view, the results have been mixed.  In certain instances, detailed below,
the rewording has led to legal difficulties.  The Committee was concerned about the
number of consequential difficulties that could arise and asked the Executive to have
a further close look at provisions. In addition, the Regulations are full of careless
mistakes and typos that do not inspire confidence.  Some of the difficulties noted by
the Committee are described below.

7. The Committee noted an inconsistency in the use of the term “the Scottish
Ministers”.  The definite article is sometimes included (as it should be), sometimes
not. Examples are: definition of “pre-basic seed potatoes”, paragraph (b)(i),
regulation 3(7)(a), (a)(ii) (where the reference is simply to “the Minister”, and (b)
where again the reference is just to “the Minister”, Schedule1 paragraph 1,
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paragraph.3 (k)(iii) and (iv), Schedule 7 paragraphs. 1(a)(ii), (b)(ii), (c)(ii), and (d)(ii)
and the Explanatory Note, paragraph (f).

8. The Committee noted that items in the Arrangement of Regulations do not
always tally with the headings in the body of the text.  Examples are items 5,20,
Schedule 3, Schedule 7 Table IV, Heading to Part III.

9. The Committee also noted that references to Council Directives 66/403/EEC
and Council Directive 90/220/EEC are not consistent and although defined in
regulation 2(1) the references in the text do not coincide with the definitions.
Sometimes the “/EEC” is included, sometimes not.  The slash is missing in the
definition of Directive 90/220/EEC.

10. It would have been helpful to the Committee if a copy of the Community
legislation had accompanied the Regulations.

11. One major problem with these Regulations identified by the Committee is a
fault to which the Committee has referred on many previous occasions.  That is the
careless drafting of provisions that purport to carry criminal sanctions, in particular
the failure to identify clearly who is to be bound by a provision and what he has to do
to comply with that provision.

12. The sanction for breach of seeds’ regulations is to be found in section 16(7) of
the Plant Varieties and Seeds Act 1964.  This provides as follows-

“If any person…

(b) contravenes any provision contained in seeds regulations he shall be
liable on summary conviction to a fine not exceeding level 5 on the standard
scale.”

13. Applied to the Regulations, the Committee observes that this produces some
very odd results indeed.

14. Regulation 3(5) provides for the marketing of small quantities of seed
potatoes for certain purposes “under the authority of the Scottish Ministers”.
Paragraph (6) of that regulation provides that in relation to GM material an
authorisation may be granted under paragraph (5) only if certain specified conditions
are fulfilled.  It would seem that certain of these conditions, for example (6)(b), could
only be satisfied after the giving of the authorisation.  In other words, it is a condition
of the authorisation rather than a prerequisite for the granting of the authorisation.
The Committee notes that there does not appear to be any sanction for breaching
this requirement.  The Committee therefore asked the Executive for an explanation
as to how these conditions are to be enforced.

15. In its response, reprinted at Appendix B, The Executive replied that regulation
3(5) disapplies the Regulations in relation to the marketing of small quantities of
seed potatoes for certain purposes "under the authority of the Scottish Ministers".
The purposes are scientific investigation or a process of selection by or under the
supervision of an authorised officer.
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16. Regulation 3(6) provides that in relation to GM material an authorisation may
be granted under paragraph (5) only if certain conditions are fulfilled.  If any of those
conditions to which the grant of an authorisation under paragraph (5) is subject are
not met then the seeds in question will cease to be marketed under and in
accordance with that authorisation.  In that event the Regulations will then apply to
the marketing of the seed potatoes containing GM material.  In particular marketing
will be unlawful because the seed potatoes will not be "pre-basic seed potatoes" or
"basic seed potatoes of a Community grade" (regulation 8(1)).  Contravention of any
provision contained in the Regulations is an offence by virtue of section 16(7) of the
Plant Varieties and Seeds Act 1964 ("the 1964 Act").  In terms of section 16(7) an
offence is committed by “any person” who contravenes any provision contained in
seed regulations.

17. The Committee accepts that this may have been the intention but not that the
drafting has achieved the desired result.  As the Executive appears to agree, the
conditions are a prerequisite for the granting of an authorisation  - not conditions that
apply to the authorisation once granted.  Once the authorisation has been granted,
there is no provision for it to be withdrawn (by comparison, for example, with
regulation 7(2) that permits the Scottish Ministers to withdraw a certificate of
classification).  It would therefore appear that where any contravention of the
Regulations occurs as regards regulation 3(6)(b) then, in terms of the regulation as
drafted it could only have been committed by the Scottish Ministers in granting the
authorisation.  This is plainly a nonsensical conclusion.

18. The Committee therefore draws this provision to the attention of the
Parliament for defective drafting.

19. The Committee also asked the Executive to explain how regulations 6 and 7
will be enforced.

20. The Executive responded that "pre-basic seed potatoes" and "basic seed
potatoes" are defined in regulation 2(1).  The Executive noted, with reference to
those definitions, that in the case of seed potatoes produced in Scotland, it is a
condition of marketing that there is a certificate of classification issued in respect of
the seed potatoes in accordance with Schedule 1 that has not been withdrawn.
Paragraph 3 of that Schedule sets out matters upon which an authorised officer
requires to be satisfied before a certificate of classification may be issued.  Sub-
paragraph (b) of that paragraph provides that a certificate may be issued only if the
seed potatoes are of a variety for the time being listed in the National List published
in accordance with the Seeds (National Lists of Varieties) Regulations 1982.
Regulation 3(5) provides a means whereby seeds not yet listed may lawfully be
marketed for the purposes of scientific investigation or selection.

21. In the Executive’s view the effect of regulation 6(1), read together with
regulation 3(1)(a) and (2), is to require that any person producing seed potatoes with
a view to marketing on, or after, 1 April 2001 undertake the production in accordance
with regulation 6.  Similarly, the effect of regulation 7, read together with regulation
3(1)(a), is to require that any person producing seed potatoes with the view to
marketing on, or after, 7 July 2000 undertake the production in accordance with
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regulation 7.  The production of seed potatoes in contravention of regulations 6 or 7
by “any person” is an offence by virtue of section 16(7) of the 1964 Act.  The
production of seed potatoes, in accordance with the requirements of those
regulations, is also a condition of the issue of a certificate of classification (Schedule
1, paragraph 3 (n)) and therefore (as explained above in paragraph 13 with
reference to regulation 8(1) and the definitions in regulation 2(1)) of marketing.  In
relation to any case where a certificate of classification has already been issued,
regulations 6(2) and 7(2) provide that where the seed potatoes have not been
produced in compliance with regulations 6(1) and 7(2) respectively, the certificate
may be withdrawn.  In addition, where failure to comply with regulations 6 or 7 is
discovered after packaging the official label may be withdrawn under regulation
12(d).

22. The Committee notes this full description of the system of seed potato
classification.  It does not, however, directly answer the question put by the
Committee.  Nevertheless, the Committee notes that regulation 8(1) prohibits the
marketing of seed potatoes other than inter alia pre-basic seed potatoes or basic
seed potatoes of a Community grade.  Taken with the definitions of “pre-basic seed
potatoes” and “basic seed potatoes” which refer to classification, this is a rather
involved, though legally sufficient, answer that the Committee can, nonetheless,
accept.  The drafting could undoubtedly be clearer and, bearing in mind that criminal
penalties are involved, it is arguable that prohibitions ought to be more clearly
expressed.

23. The Committee therefore draws the attention of the Parliament to the
response on the grounds that the provisions in question required explanation,
supplied by the Executive.

24. Thirdly, the Committee observed that in terms of regulation 9(1) it is an
offence to market seed potatoes unless they are labelled in accordance with the
provisions of that paragraph.  However, paragraphs (4) to (6) make further provisions
regarding the content of the label but these paragraphs are not referred to in
paragraph (1).  It would appear, therefore, that it is only an offence to market seed
potatoes where the labelling does not comply with paragraph 9(1).  By inference no
offence is committed where the labelling does not comply with paragraphs (4) to (6).
The Committee noted further that in the equivalent provision in the Regulations
replaced by these Regulations, a reference to the equivalents of paragraphs (4) to
(6) was included in the predecessor to regulation 9(1).  The Executive was therefore
asked to explain how the provisions in question would be enforced.

25. The Executive replied that it considers that the effect of the regulations 9(4) to
(7) and 10, read together with regulation 3(1)(c), is to require that any person
marketing seed potatoes on or after 7 July 2000 do so in accordance with those
provisions.  Again “any person” marketing seed potatoes in contravention of those
provisions commits an offence by virtue of section 16(7) of the 1964 Act.

26. In the Committee’s view, the response again fails to answer the question
posed.  The relevance of regulation 3(1)(c) to regulation 9(4) to (7) is not understood.
The only reference to “marketing” in regulation 9 is in paragraph (1) of that regulation
and that makes no reference to paragraphs (4) to (6).  Indeed, the existing
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references to equivalent provisions in the Regulations replaced by these Regulations
have been removed.  To the Committee, this would tend to indicate that breach of
paragraphs (4) to (6) is not an offence.

27. The Executive draws attention to regulation 10 but this regulation only
prohibits the marketing of packages of potatoes with an unbroken seal.  It does not
make any reference to labelling of resealed packages.  Accordingly, it would not
appear to be relevant to regulation 9(6).

28. The Executive also mentions regulation 9(7) but again this paragraph only
prohibits the reproduction, removal, alteration, defacement, concealment or misuse
of a label.  It does not deal with the detail that a label must contain under regulation
9(4) to (6).  As the Executive points out, failure to comply with seeds’ regulations
carries a criminal penalty.  As the Committee has observed above, it is therefore
essential that the person who may be liable to prosecution and the actions that
attract the sanction be clearly identified.  This is plainly not the case in regulation
9(4) to (6).

29. The Committee therefore draws the attention of the Parliament to the
above provisions on the grounds of defective drafting.

30. The Committee noted that regulation 20 purports to make a consequential
amendment to the Plant Health Order.  The Committee notes that the Plant Health
Order 1993 is made under the Plant Health Act 1967, which is not cited as an
enabling power for the Regulations.  Moreover, that Act provides for the making of
orders not regulations.  The procedure is also different in that only certain orders
under the 1967 Act attract Parliamentary procedure whereas regulations under the
1964 Act are subject to annulment.  The Executive was therefore asked under what
power regulation 20 is made.

31. The Executive replied that regulation 20 was made in exercise of the powers
contained in section 36(b) to make such supplemental and incidental provisions as
appear to be expedient.  The Executive notes that the powers contained in section
16 extend to the making of provisions for the purposes of preventing the spread of
plant disease by means of seeds, section 16(1)(c).  The substitution of a revised
article 18(4) in the 1993 Order reflects the making of the Regulations on a devolved
basis.  It was noted that Article 18(4) of the Plant Health (Great Britain) Order 1993
(“the 1993 Order”) relied upon the definition of “protected region” in the Seed
Potatoes Regulations 1991.  The provision as enacted concerned the planting of
seed potatoes in the “protected region of Great Britain as defined under the Seed
Potatoes Regulations 1991”.  The Regulations revoke the 1991 Regulations as
regards Scotland and do not contain a definition of “protected region” (the whole of
Scotland is a protected region).  It was considered expedient, in making the
Regulations as regards Scotland, to include regulation 20 by way of supplemental or
incidental provision under section 36(b).

32. In the Committee’s view, a power to amend a different form of subordinate
legislation made under totally different primary legislation cannot be considered to be
a “supplemental or incidental” provision within the meaning of section 36(b) of the
1964 Act.  Moreover, the provision that regulation 20 purports to insert in the 1963
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Order is of a substantive nature and would not seem to be in any way supplemental
or incidental to the Seed Potato Regulations.

33. It is accepted that the powers contained in section 16 extend to the making of
regulations for the prevention of the spread of plant disease by means of seeds, but
the amendment of the 1993 Order prohibits the planting of “potatoes” which would
include ware as well as seed potatoes.  Accordingly, even if it were accepted that
section 16 were an appropriate power with which to amend the 1993 Order (which it
is not), the provision would be ultra vires that power in any event in that it covers
plants other than seeds.

34. In the Committee’s view, there can be no doubt that regulation 20 is ultra
vires.  Therefore, the Committee draws the attention of the Parliament to the
provision on this ground.

35. As mentioned in paragraphs 6-8 above, the Committee noted numerous
clerical errors in the instrument that it drew to the attention of the Executive.

36. The Executive replied that the textual inconsistencies were noted.  The
Executive did not consider these to give rise to the need for amendment.  In
particular, as regards regulation 3(7)(a)(ii) and (b), paragraph (7) refers back to
paragraph (6)(d) and in turn to paragraph (5).  That functions rest with Scottish
Ministers in relation to the grant of authority under paragraph (5) and the
supplementary provisions of paragraphs (6) and (7) is considered to be sufficiently
clear.  It is considered that references to “the Minister” would be construed as a
reference to “the Ministers” and in context as being to “the Scottish Ministers”.
Textual inaccuracies will so far as possible be corrected in the annual volume.

37. The Committee considers that whilst some of the inaccuracies are minor and
may be capable of being corrected in the annual volume, this is by no means the
case with every error it has noted.  It might just be possible to construe “the
Ministers” as meaning the “Scottish Ministers” but not “the Minister” where every
other reference in the instrument was to “Ministers” in the plural.

38. The Committee therefore draws the attention of the Parliament to the
instrument on the grounds of defective drafting in the above respects.  The
Committee also notes that, as these Regulations implement Community
obligations, defective drafting could also constitute a breach of a Community
obligation to incorporate correctly the provisions of the relevant Directives
into domestic law.

The National Health Service (Professions Supplementary to Medicine)
(Scotland) Amendment Regulations 2000, (SSI 2000/202)

39. These Regulations extend the list of professions supplemental to medicine
whose members cannot be employed by Health Boards unless their names are
included in the register maintained by the Boards under section 2(1) of the
Professions Supplemental to Medicine Act 1960.
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40. The Committee addressed two points on the Regulations.  Section 108 of the
parent Act contains a definition of “regulations” which is relevant to the making of the
instrument.  It is usual practice to include a reference to provisions such as this in the
footnote to the enabling powers.  It is, however, missing from the footnote to the
instrument.  A reference to section 108(7) in the preamble would also have been
appropriate

41. The Committee also noted that regulation 2(6) purports to make a textual
amendment to regulation 3(c) of the principal Regulations.  There appears to be no
such paragraph.  Paragraph (c) is inserted by paragraph (7) of regulation 2 of these
Regulations.

42. The Committee therefore asked why the footnotes did not include, in
accordance with the usual practice, a reference to section 108(1) of the National
Health Service (Scotland) Act 1978 which contains a definition of “regulations”
relevant to the making of the instrument.  The Committee also suggested that there
should have been a reference in the preamble to section 105(7) of the 1978 Act.

43. In its response, reprinted at Appendix C, the Executive has apologised for the
omissions and will note the point for the future.

44. Regarding regulation 2(6), the Executive has explained that the reference
should have been to regulation 3(a) of the principal Regulations and apologises for
the mistake.  The effect of the mistake is that regulation 2(6) will be treated as pro
non scripto but this will not affect the policy intention of regulation 3.

45. The Committee therefore draws these regulations to the attention of the
Parliament on the ground of defective drafting acknowledged by the Executive.
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Negative Instruments

The Police Pensions (Scotland) Amendment Regulations 2000, (SSI
2000/193)

1. The Committee noted that the Regulations amend the Police Pensions
Regulations 1987 and allow for the making of contributions to enable periods of
unpaid maternity and unpaid sick leave to count as pensionable service.  The
Regulations have retrospective effect this being authorised under the enabling Act.

2. The Committee asked the Executive why in regulation 3(1) the words “ in the
case of a woman” occurred in paragraphs (a) and (b) but not in paragraph (c).  The
Committee also asked whether the Executive had any plans to consolidate the
Regulations.

3. On the first point, the Executive response, reprinted at Appendix D, states that
the Regulations amend UK Regulations for Scotland that had already been amended
for England and Wales.  It is recognised that the words in question are probably
redundant in relation to maternity leave but the meaning is clear and it was decided
to retain them in case divergence from the English would cause confusion.  The
omission of the words from (c) was done for the same reason.  The Executive
believes that in each case the meaning is clear.

4. The Committee considers that Executive is probably right in its belief although
the inconsistency in wording in the regulation concerned could in itself give rise to
confusion and is not good practice.  However, in the circumstances, the Committee
acknowledges  the Executive’s difficulties and accepts the provisions for the reasons
given by the Executive.

5. The Committee also asked whether there were any plans for consolidation.
The Executive apparently believes that the regulations have not been overly
amended (though the Committee notes that these Regulations will be the 19th

amendment of the principal Regulations), and in any event not to such an extent that
they are not user friendly.  The matter of police pensions is, however, currently
subject to a Home Office review that is likely in any case to trigger a radical review.
In the circumstances, the Committee does not press for consolidation at this stage.

6. The Committee therefore thanks the Executive for its response which it
draws to the attention of the Parliament as providing the explanation
requested.
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THE EDUCATION (STUDENT LOANS) (SCOTLAND) REGULATIONS 2000,
S.S.I.2000/200

On 27th June 2000 the Committee asked:

The committee notes that while the Explanatory Note details every regulation
involved it fails to comply fully with Statutory Instrument Practice. This is because it
does not indicate the changes of substance and the guidance clearly states that the
point and substance of the amendment should be indicated.

The Committee wishes to be advised why the Explanatory Note failed to comply in
this instance with the SIP requirements in regard to changes of substance to existing
Regulations.

The Enterprise and Lifelong Learning Department responds as follows:

1. The Department accepts that in the Explanatory Note it would have been
more helpful to include an explanation of the changes of substance to the existing
Regulations. The Department apologises for this oversight. The department has
noted the requirements of Statutory Instrument Practice, for the future.

Date 29th June 2000       Lucy Hunter
for Enterprise and Lifelong Learning

Department
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THE SEED POTATOES (SCOTLAND) REGULATIONS 2000  (SSI 2000/201)

On 27 June 2000 the Committee requested an explanation of the following
matters:

1. Regulation 3(5) provides for the marketing of small quantities of seed potatoes for
certain purposes “under the authority of the Scottish Ministers”.    Paragraph (6)
of the regulation provides that in relation to GM material an authorisation may be
granted under paragraph (5) only if certain specified conditions are fulfilled.   It
would seem that certain of these conditions for example (6)(b) could only be
satisfied after the giving of the authorisation.   In other words it is a condition of
the authorisation rather than a prerequisite for the granting of the authorisation.
There does not appear to be any sanction for breaching a condition of an
authorisation. The Committee would welcome an explanation as to how these
conditions are to be enforced.

2. Regulation 6 does not appear to impose a duty on any particular person.   It is not
clear whether this and regulation 7 are requirements for classification or absolute
prohibitions.   There is for example no general provision to the effect that no
person shall market seed potatoes unless they have been classified in
accordance with the Regulations (c.f. regulation 8).    It may be that the only
sanction for failure to comply with regulations 6 and 7 is withdrawal of the
certificate of classification.   Bearing in mind that failure to comply with the
Regulations carries a criminal sanction, the Executive is asked to explain how it is
intended that these provisions will be enforced.

3. A similar point arises in relation to regulation 9.   It is an offence to market seed
potatoes unless they are labelled in accordance with the provisions of paragraph
(1) of that regulation but not apparently if the labelling fails to meet the
requirements of paragraphs (4) to (7) of that regulation.  The same point arises
again in regulation 10. The Executive is asked also to explain how these
provisions will be enforced.

4. Regulation 20 purports to make a consequential amendment to the Plant Health
Order. The Committee notes that the Plant Health Order 1993 is made under the
Plant Health Act 1967, which is not cited as an enabling power for the
Regulations.   The Executive is therefore asked under what power regulation 20
is made.

5. There is inconsistency in the use of the term “the Scottish Ministers”.  The definite
article is sometimes included, sometimes not. The Committee asks in particular
to whom the reference to the “Minister” in regulation 3(7)(a)(ii) and (b) refers.
Examples of inconsistency are definition of “pre-basic seed potatoes”, paragraph
(b)(i), regulation 3(7)(a), (a)(ii) (where the reference is simply to “the Minister”),
and (b) where again the reference is just to “the Minister”, Schedule 1
para.1para.3 (k)(iii) and (iv), Schedule 7 paras. 1(a)(ii), (b)(ii), (c)(ii), and (d)(ii)
and the Explanatory Note, para. (f).
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6. The Committee notes that the items in the Arrangement of Regulations do not
always tally with the headings in the body of the text.  Examples are items 5,20,
Schedule 3, Schedule 7 Table IV, Heading to Part III.

7. The Committee notes that references to Council Directives 66/403/EEC and
Council Directive 90/220/EEC are not consistent and although defined in
regulation 2(1) the references in the text do not coincide with the definitions.
Sometimes the “/EEC” is included, sometimes not.  The slash is missing in the
definition of Directive 90/220/EEC.”

The Scottish Executive Rural Affairs Department responds as follows:

1. Regulation 3(5) disapplies the Regulations in relation to the marketing of small
quantities of seed potatoes for certain purposes "under the authority of the Scottish
Ministers".  The purposes are scientific investigation or a process of selection by or
under the supervision of an authorised officer.

2. Regulation 3(6) provides that in relation to GM material an authorisation may
be granted under paragraph (5) only if certain conditions are fulfilled.  If any of those
conditions to which the grant of an authorisation under paragraph (5) is subject are
not met then the seeds in question will cease to be marketed under and in
accordance with that authorisation.  In that event the Regulations will then apply to
the marketing of the seed potatoes containing GM material.  In particular marketing
will be unlawful because the seed potatoes will not be "pre basic seed potatoes" or
"basic seed potatoes of a Community grade" (regulation 8(1)).  Contravention of any
provision contained in the Regulations is an offence by virtue of section 16(7) of the
Plant Varieties and Seeds Act 1964 ("the 1964 Act").  In terms of section 16(7) an
offence is committed by “any person” who contravenes any provision contained in
seed regulations.

3. "Pre- basic seed potatoes" and "basic seed potatoes" are defined in regulation
2(1). The Committee are invited to note with reference to those definitions that in the
case of seed potatoes produced in Scotland it is a condition of marketing that there
is a certificate of classification issued in respect of the seed potatoes in accordance
with Schedule 1 which has not been withdrawn.  Paragraph 3 of that Schedule sets
out matters upon which an authorised officer requires to be satisfied before a
certificate of classification may be issued.  Sub-paragraph (b) of that paragraph
provides that a certificate may be issued only if the seed potatoes are of a variety for
the time being listed in the National List published in accordance with the Seeds
(National Lists of Varieties) Regulations 1982.  Regulation 3(5) provides a means
whereby seeds which have not yet being listed may lawfully be marketed for the
purposes of scientific investigation or selection.

4. It is considered that the effect of regulation 6(1), read together with regulation
3(1)(a) and (2), is to require that any person producing seed potatoes with a view to
marketing on or after 1 April 2001 undertake the production in accordance with
regulation 6.  Similarly the effect of regulation 7, read together with regulation
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3(1)(a), is to require that any person producing seed potatoes with the view to
marketing on or after 7 July 2000 undertake the production in accordance with
regulation 7.  The production of seed potatoes in contravention of regulations 6 or 7
by “any person” is an offence by virtue of section 16(7) of the 1964 Act. The
production of seed potatoes in accordance with the requirements of those
regulations is also a condition of the issue of a certificate of classification (Schedule
1, paragraph 3 (n)) and therefore (as explained above with reference to regulation
8(1) and the definitions in regulation 2(1)) of marketing.  In relation to any case
where a certificate of classification has already been issued, regulations 6(2) and
7(2) provide that where the seed potatoes have not been produced in compliance
with regulations 6(1) and 7(2) respectively the certificate may be withdrawn.  In
addition, where failure to comply with regulations 6 or 7 is discovered after
packaging the official label may be withdrawn under regulation 12(d).

5. It is considered that the effect of the regulations 9(4) to (7) and 10, read
together with regulation 3(1)(c), is to require that any person marketing seed
potatoes on or after 7 July 2000 do so in accordance with those provisions.  Again
“any person” marketing seed potatoes in contravention of those provisions commits
an offence by virtue of section 16(7) of the 1964 Act.

6. Regulation 20 was made in exercise of the powers contained in section 36(b)
to make such supplemental and incidental provisions as appear to be expedient.  It
will also be noted that the powers contained in section 16 extend to the making of
provisions for the purposes of preventing the spread of plant disease by means of
seeds, section 16(1)(c).  The substitution of a revised article 18(4) in the 1993 Order
reflects the making of the Regulations on a devolved basis.  It was noted that Article
18(4) of the Plant Health (Great Britain) Order 1993 (“the 1993 Order”) relied upon
the definition of “protected region” in the Seed Potatoes Regulations 1991.  The
provision as enacted concerned the planting of seed potatoes in the “protected
region of Great Britain as defined under the Seed Potatoes Regulations 1991”.  The
Regulations revoke the 1991 Regulations as regards Scotland and do not contain a
definition of “protected region” (the whole of Scotland is a protected region).  It was
considered expedient in making the Regulations as regards Scotland to include
regulation 20 by way of supplemental or incidental provision under section 36(b).

7. The textual inconsistencies in the Regulations mentioned in paragraphs 6,7
and 8 of the Committee's letter are noted.  These are not considered to give rise to
the need for amendment.  In particular as regards regulation 3(7)(a)(ii) and (b),
paragraph (7) refers back to paragraph (6)(d) and in turn to paragraph (5).  That
functions rest with Scottish Ministers in relation to the grant of authority under
paragraph (5) and the supplementary provisions of paragraphs (6) and (7) is
considered to be sufficiently clear.  It is considered that references to “the Minister”
would be construed as a reference to “the Ministers” and in context as being to “the
Scottish Ministers”.  Textual inaccuracies will so far as possible be corrected in the
annual volume.

June, 2000
For: Scottish Executive Rural Affairs Department
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THE NATIONAL HEALTH SERVICE (PROFESSIONS SUPPLEMENTARY TO
MEDICINE) (SCOTLAND) AMENDMENT REGULATIONS 2000 (SSI 2000/202)

On 27 June 2000 the Committee asked:

“1. The Committee notes that Section 108 of the parent Act contains a definition
of “regulations” relevant to the making of this instrument.  The Committee wonders
why, in contravention of the usual practice in such instances, no reference is made in
the footnotes to the instrument.  The Committee also suggests that a reference to
section 108(7) in the preamble would also have been appropriate.

2. In relation to Regulation 2 (6), the Committee notes that this seems to make a
textual amendment to regulation 3(c) of the principal regulations, but that such a
paragraph does not exist except as added by regulation 2(7) of these Regulations.
The Committee would like this explained.”

The Scottish Executive Health Department responds as follows:

1. The Department accepts that contrary to its usual practice, there was no
reference in the footnotes to this instrument, to section 108(1) of the National Health
Service (Scotland) Act 1978 (c.29), which contains a definition of “regulations”
relevant to the making of this instrument.  The Department also accepts that, again
contrary to it usual practice there was no reference in the preamble to section 105(7)
of the 1978 Act.  These omissions arose because the principal Regulations, which
this instrument amends, do not refer to those provisions, and reliance was placed in
drafting the present instrument on the style of the principal Regulations.  The
Department apologises for these omissions and will note the point for future
instruments made under the 1978 Act.

2. In relation to regulation 2(6) of the instrument, the textual amendment to
regulation 3(c) of the principal Regulations, is incorrect.  The amendment should
have been to regulation 3(a) of the principal Regulations.  This was a typing error
which arose when the signing copy of the instrument was prepared.  The
Department apologises for this mistake and will endeavour to ensure that such
mistakes do not occur in future instruments.  The effect of the mistake is that
regulation 2(6) of the instrument is treated as pro non scripto and that as a
consequence regulation 3(a) of the principal Regulations retains the word “or” at the
end.  However, this does not affect the policy intention of regulation 3.

Date 29 June 2000
Bob McFarlane

For The Scottish Executive Health Department
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THE POLICE PENSIONS (SCOTLAND) AMENDMENT REGULATIONS
2000(SSI/193)

On 27th June 2000 the Committee asked:-

"1. The Committee noticed that in regulation 3(1) the words “in the case of a
woman” occur in paragraphs (a) and (b) but not in (c) and asked if there was an
explanation for this omission.

2. The Committee also enquired as to whether any work was in hand on
consolidating the Regulations that dated back to 1987".

The Scottish Executive Education Department Scottish Public Pensions Agency
responds as follows:

1. These Amending Regulations amend UK Regulations in relation to Scotland.
Amending Regulations to the same effect had already been made in relation to
England and Wales.  It was recognised that the words “in the case of a woman” were
perhaps redundant in relation to maternity leave but the meaning was clear.  It was
decided to leave these words in case any divergence would lead to confusion.
Similarly the omission of those words in paragraph (c) was done for this reason.
Again the meaning is clear.

2. In relation to the second question there is no work at hand on consolidating
the regulations.  This is because the question of police pensions is subject to a
Home Office review, which when complete, should trigger a very radical rewriting of
the regulations.  It is not planned to consolidate the regulations until that review is
complete.  Secondly although the regulations date back to 1987, there have been
very few changes to those regulations - and certainly none sufficient to render the
regulations non user friendly.

Date 29th June 2000
Malcolm Macpherson

For The Scottish Executive
Education Department Scottish
Public Pensions Agency
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LOCAL GOVERNMENT COMMITTEE

BRIEFING PAPER

Petitions PE132, 196 and 207: Planning system

1. Introduction

As members will be aware, Petitions received by the Parliament may be transferred
by the Public Petitions Committee to appropriate subject committees for
consideration under rule 15.6.2 of the Standing Orders. The above Petitions—which
all relate to different aspects of the planning system—have been transferred to the
Local Government Committee. This paper provides information to assist the
Committee in deciding how to dispose of these Petitions.

2. Details and recommendations

PE132 This Petition, from DWR Whittet, calls for the Scottish Parliament to introduce
legislation to streamline the planning system and change other aspects of the
planning system and associated procedures within Scotland.
It was considered by the Transport and the Environment Committee at its meeting on
31 May. The Transport and the Environment Committee agreed to—
•  Pass the petition to the Local Government Committee for any comments it might

have, and to the Public Petitions Committee to request that it consider concerns
regarding the power of the Local Government Ombudsman;

•  Write to Friends of the Earth Scotland, to request information on its recent
seminar on third party planning appeals, and to request that it also sends this
information to the Scottish Executive;

•  Write to the Scottish Executive to ask for clarification on when the Committee will
have an opportunity to comment on the revision of the National Planning Policy
Guideline 1; ask that the Executive takes into account the views expressed at the
Friends of the Earth Scotland seminar; and to ask for the Executive’s views on
the adequacy of local authorities responsibilities for discussion with interested
parties on planning matters.

Recommendation The Committee may wish to consider whether any further action
is required in addition to that already taken by Transport and the Environment
Committee.
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PE 196 This Petition, from GC Ford, calls on the Scottish Parliament to review
Section 46 of the Town and Country Planning Act (Scotland) Act 1997 which deals
with the power of the First Minister to call in planning applications which have a
significant social and/or economic impact on the neighbouring local authority area.
The Public Petitions Committee, after its initial consideration of this Petition, agreed
to transfer it to the Transport and the Environment Committee, and to write to the
Minister for Transport and the Environment requesting details of the Executive’s
forward agenda in relation to National Planning Guidelines, and of any proposed
revision of the planning system. A copy of the Executive’s response is included in the
papers. This Petition has already been considered by the Transport and the
Environment Committee.
Recommendation As this Petition has been dealt with by the Transport and the
Environment Committee and was sent to the Local Government Committee for
information only, the Committee may wish to consider that no further action is
required.

PE 207 This Petition, by GC Ford on behalf of Mearns Community Council calls for
the Scottish Parliament to introduce a more public friendly planning system by
granting objectors to a development the same rights as the developers. This Petition
has already been considered by the Transport and the Environment Committee, and
is passed to the Local Government Committee for information only.
Recommendation As this Petition has been dealt with by the Transport and the
Environment Committee, the Committee may wish to consider that no further action
is required.

Eugene Windsor
Clerk to the Committee
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LOCAL GOVERNMENT COMMITTEE

BRIEFING PAPER

Consultation on the Kerley Report

1. Introduction and purpose

The purpose of this report is to update members on progress made over the summer
period on consulting councils on their views on the report of the Renewing Local
Democracy Working Group.1 (Kerley Report.)

2. Background

Members will recall that at the Committee’s last meeting before the summer recess,
on 4 July 2000, the Committee considered the report,2 which had been published on
27 June. Richard Kerley attended and gave evidence in support of the working
group’s findings. The Committee agreed initially to seek the views of Scotland’s 32
councils on key aspects of the report, and delegated authority to the Convener and
Clerk to finalise the details of the questions to be asked, in collaboration with the
Parliament’s Information Centre (SPICe).

3. Progress

The questions (Annexe B) were signed off by the Convener, and were sent to council
chief executives and political leaders during the recess. Councils have been asked to
respond to the questions by 29 September.
It is proposed that the full text of the responses will be made available to Committee
members, with a summary of key trends and themes which will be provided by the
SPICe staff. It is likely that this will be complete in time for the first meeting following
the October recess.

4. Recommendation

Members are asked to note the contents of this paper and its Annexe.
Eugene Windsor

Clerk to the Committee
                                           
1The Report of the Renewing Local Democracy Working Group, Scottish Executive, 2000
http://www.scotland.gov.uk/library2/doc16/rldw-00.asp

2 Scottish Parliament Official Report, col 1117 http://www.scottish.parliament.uk/official_report/cttee/local-00/lg00-2302.htm -
Col1117

http://www.scotland.gov.uk/library2/doc16/rldw-00.asp
http://www.scottish.parliament.uk/official_report/cttee/local-00/lg00-2302.htm#Col1117
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Annexe A: Letter to council political leaders

«Name»
«Title»
«Address1»
«Address2»
«Address3»

1 August 2000

Dear «Name»

Scottish Parliament Local Government Committee
Response  to findings of the Renewing Local Democracy Group

You will no doubt recall that last year, following the publication of the McIntosh Report, the Local
Government Committee wrote asking you for your council’s views on a number of aspects of the
report. A response was received from all 32 councils, and these responses were extremely useful to
the Committee in its consideration of the Commission’s recommendations and in compiling its report
Issues arising from the McIntosh Report (SP Paper 73 – 3rd Report 2000).

As you know, the findings of the Kerley committee have now been published.  The  Local Government
Committee received evidence from Richard Kerley at its final meeting on Tuesday 4 July, before the
Parliament’s summer recess.  The Committee does not intend to hold a formal inquiry at this stage,
although it has agreed to seek written evidence from all Scottish councils on the recommendations of
the report. Accordingly, I would be very grateful if you would respond to the questions annexed to this
letter. To assist collation of the responses, the Parliament’s information centre has provided a set of
questions which it would be helpful if you could use in structuring your response. The Annexe also
contains information about the preferred format for evidence.

I should emphasis that this call for evidence is separate and independent from any consultation which
may be carried out by COSLA or the Scottish Executive.

If you wish to discuss this I would be grateful if you would contact the Clerk to the Committee, Eugene
Windsor, on 0131 348 5217.

I would be grateful if you would ensure that your response is submitted to the Clerk by Friday 29
September 2000. I would like to take this opportunity to thank you for your response in advance and
look forward to receiving your council’s response.

A copy of this letter has also been sent to your council’s Chief Executive.

Yours sincerely

Trish Godman
Convener – Local Government Committee
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Annexe B: Kerley Working Group–Questions for local authorities

Background

The Scottish Parliament Local Government Committee, at its meeting on 4 July 2000
agreed, as part of its consideration of the recommendations of the Renewing Local
Democracy Working Group (chaired by Richard Kerley) to consult all Scottish
councils. It was agreed that councils’ written responses would be sought to a set of
questions on the key recommendations of the report.

Following on from the recommendations of the Commission on Local Government
and the Scottish Parliament (McIntosh Commission) the Renewing Local Democracy
working Group was appointed with the remit to:

•  Consider ways in which council membership could be made attractive to a wider
cross section of the community.

•  Advise on the appropriate numbers of members for each council.
•  Advise on the most appropriate system of election.
•  Advise on an appropriate system of remuneration for councillors taking account

of available resources.

The recommendations of the Kerley working group were published in June 2000.
A set of questions have been prepared under the main chapter headings of the
report:

General

 Questions 1,2,3,4

1. What, if any, involvement did the Council have with the Kerley working group
during the preparation of the report? e.g. did the Council receive a visit from
representatives of the committee etc?

2. Please provide details of the way in which the Council has, or intends to,
consider the recommendations of the Kerley working group?

3. What measures does the Council intend to take to consult with service users on
the working group’s recommendations?

4. Has there been a minority view, within the Council, expressed on the
recommendations contained within the report?

Widening Access

Research has revealed that many groups in society including women, younger
people, people from ethnic minorities and people with disabilities are significantly
underrepresented on councils. Constraints including a lack of information, long hours
involved and negative public perceptions prevent people from standing for election.
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The Kerley working group recommended that councils “Carry out a review of
business procedures to ensure that the majority of councillors can carry out their role
effectively on a part time basis. (para 17), “Review the impact of its management
arrangements on councillors travelling time and should act to minimise its impact.
(para 19) and “ Review the time that members are required to spend in meetings and
in preparation for meetings and should take action to maximise the time-
effectiveness of meetings.” (para 20)

Councils are also recommended to encourage greater participation of people with
disabilities (para 31), women and ethnic minorities on councils (paras 40,41) The
group also considered that the current age limit for standing as a councillor (21
years) disenfranchises younger people and recommended that “the age for standing
for election should be brought into line with the voting age - currently 18” (para 45)

Question 5

a To what extent do you agree with the Kerley working group’s finding that the
majority of councillors can carry out their role effectively on a part-time basis?

b Has the Council considered the impact of the numbers of hours councillors are
expected to work as part of the ongoing review of political management
arrangements?

c Does the Council have an Equal Opportunities Unit? If so, have they formed any
views on the reports recommendations concerning improving access for under-
represented groups?

d Has the Council’s Equal Opportunities Committee expressed a view on the
outcome of the report?

e What is the Council’s view on the recommendation that the age for standing for
election should be lowered to 18 years?

Administration and Other Support

The report highlighted the positive impact that strong support can have on the ability
of a councillor to carry out their duties effectively and recommended that “councils
should evaluate the current level of administrative support provided to councillors…”.
(para 28). A support package with a specific number of components has been
recommended with a specific number of components detailed. (para 28).

The working group also consider that information provided to potential councillors
requires to be improved and recommends the preparation of educational packages
(para 34) and the development of an integrated communication strategy to explain
why local government matters (para 38).

Question 6

a How does the recommended list of support package measures vary from
the Council’s current provision offered to councillors?
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b Please provide details of any educational materials currently prepared by
the council for people who may be interested in standing as a councillor.

c Please provide details of any information produced by the Council for the
general public about the functions of local government and why they are
important.

Remuneration

Remuneration for councillors

The Working group concluded that the current basic payment to councillors played a
part in hindering people from becoming a councillor. The recommendations include
producing a clear statement of what is expected from councillors in detailed role
descriptions and that,  “The remuneration payable to councillors should be £12,000”.
(para 57) This will make it easier to decide if they wish to become a candidate.

Question  7

Please outline the Council’s reactions to the working group’s proposals and
arguments for setting councillor’s remuneration at £12,000.

Remuneration for Leaders

The Working group believes that leaders of the biggest administrations should
receive similar levels of remuneration to MSP’s (para 59) and that future increases in
levels of remuneration for councillors should be directly linked to increases in MSP’s
remuneration.

Question 8

What is the Council’s view on the scheme of remuneration for council leaders
proposed by the working group?

Councillors with significant additional responsibilities

The working group stated that they do not believe that it is right that the current
Special Responsibility Allowance should account for such a significant proportion of
the total payment for many councillors, nor that they should be paid to such a
significant proportion of councillors. The report recommends that “a small minority of
councillors in each council will carry significant additional responsibilities: their
remuneration should reflect this. (para 63). The report also recommends that “at
least one of these will be a councillor who is not a member of the ruling group and
who plays a lead role in the scrutiny and challenge of policy” (para63). The civic



6

head of the Council should also receive remuneration that reflects the significant
additional responsibilities of that post.

Question 9

a What is the Council’s view on the proposal that in general that there should
be a core minimum of 7 and a maximum of 10 councillors that should
receive remuneration for significant additional responsibilities?

b What impact do you think the suggested range of councillors with significant
additional responsibilities will have on the functioning of the Council?

c Given the recommendation that at least one of those receiving remuneration
for significant additional responsibilities performs a lead scrutiny and
challenge role, can such a role currently be identified within the Council?

Expenses

The Kerley working group did not explicitly examine the issues of expenses but
encouraged the Executive, COSLA and councils to carry out such a review.

Question 10

Has the Council recently carried out a review of councillor’s expenses’
arrangements? If so, what have been the main outcomes of the review?

Electoral Systems

Following from a recommendation from the McIntosh Commission that a system of
proportional representation should be introduced for local government elections the
Renewing Local Democracy Group were asked to consider “the most appropriate
system of election”, taking into account the criteria identified by the Commission. The
criteria are:

•  Proportionately
•  The councillor ward link
•  Fair provision for independents
•  Allowance for geographical diversity
•  A close fit between council wards and natural communities

The Kerley working group’s report concludes that in considering various proportional
representation voting systems “STV best meets the requirements of our remit”. (para
95) In considering the size of wards it is recommended that there should be “a
flexibility in ward sizes- ranging from 3 to 5 members wards.” (Para 96), although
“for sparsely populated parts of Scotland exceptionally 2 councillors may be
appropriate” (para96).

The working group considered the timing of elections and whether they should take
place in the same year as to elections to the Scottish Parliament, or at the mid term
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of the Parliament. They concluded, “separate elections would ensure that local
government issues are at the heart of local government”(para 100)

Question 11

a To what extent does the Council agree that proportional representation voting
systems should be introduced for local council elections?

b What is the Council’s opinion on the Group’s recommendation of the Single
Transferable Vote as the preferred voting system?

c Has the Council considered the implications of this type of proportional
representation system within the council boundary?

d What is the Council’s view on the timing of local government elections?

Numbers of councillors

The report considers that the diversity of Scotland requires the application of broad
frameworks adapted where necessary to take account of local circumstances. A
minimum and maximum number of councillors are considered necessary for the
effective administration of a council. It is recommended that  “a council should have
no fewer than 19 members” (para 125) and “in general terms no council should have
more than 53 members” (although a further 10 may be necessary for Highland
Council.)” (para 126)

Councils have been grouped into families with each family being given a range of
numbers of councillors they should have. The suggested range of numbers was
arrived at after consideration of a number of factors including, the role a councillor is
expected to play, implications for collective discussion and decision making, cost,
parity of representation, the diversity of Scotland, the size of a council and the
councillor: population ration (pages 69-77).

These proposals would mean a reduction for eleven Councils, an increase for five
councils while the remaining sixteen councils would stay within the same bands. In
looking at the numbers involved in change at the most extreme one council could
potentially lose thirty councillors while another could gain nineteen members.

Question 12

a. What is the Council’s view on the factors the working group considered in
arriving at the proposed numbers of councillors?

b. What does the Council envisage are the long-term effects of the proposed
numbers of councillors for your authority?

Other Issues

Question 13
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Please provide details of any other comments on the report’s recommendations that
are not covered by the preceding questions.
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Questions for local authorities on the report of the Renewing Local
Democracy Working Group  - Summary

General

1. What, if any, involvement did the Council have with the Kerley working
group during the preparation of the report? e.g. did the Council receive a
visit from representatives of the committee etc?

2. Please provide details of the way, in which the council has, or intends to,
consider the recommendations of the Kerley working group.

3. What measures does the Council intend to take to consult with service
users on the working group’s recommendations?

4. Has there been a minority view, within the Council, expressed on the
recommendations contained within the report?

Widening Access

5a To what extent do you agree with the Kerley working group’s finding that
the majority of councillors can carry out their role effectively on a part-
time basis?

5b Has the Council considered the impact of the numbers of hours
councillors are expected to work as part of the ongoing review of political
management arrangements?

5c What is the Council’s view on the recommendation that the age for
standing for election should be lowered to 18 years?

5d Does the Council have an Equal Opportunities Unit? If so, have they
formed any views on the reports recommendations concerning improving
access for under-represented groups?

5e Has the report been considered at the Council’s equal opportunities
Committee? If so what was the outcome?

6a How does the recommended list of support package measures vary
from the Council’s current provision offered to councillors?

6b Please provide details of any educational materials currently prepared
by the council for people who may be interested in standing as a
councillor.

6c Please provide details of any information produced by the Council for
the general public about the functions of local government and why they
are important.

Remuneration
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7 Please outline the Council’s reactions to the working group’s proposals
and arguments for setting councillor’s remuneration at £12,000.

8 What is the Council’s view on the scheme of remuneration for council
leaders proposed by the working group?

9a What is the Council’s view on the proposal that in general that there
should be a core minimum of 7 and a maximum of 10 councillors that
should receive remuneration for significant additional responsibilities?

9b What impact do you think the suggested range of councillors with
significant additional responsibilities will have on the functioning of the
Council?

9c Given the recommendation that at least one of those receiving
remuneration for significant additional responsibilities performs a lead
scrutiny and challenge role, can such a role currently be identified within
the Council?

10 Has the Council recently carried out a review of councillor’s expenses’
arrangements? If so, what have been the main outcomes of the review?

Electoral Systems

11a To what extent does the Council agree that proportional representation
voting systems should be introduced for local council elections?

11b What is the Council’s opinion on the Group’s recommendation of the
Single Transferable Vote as the preferred voting system?

11c Has the Council considered the implications of this type of proportional
representation system within the council boundary?

11d What is the Council’s view on the timing of local government elections?

Numbers of Councillors

12a What is the Council’s view on the factors the working group considered
in arriving at the proposed numbers of councillors?

12b What does the Council envisage are the long-term effects of the
proposed numbers of councillors for your authority?

Other Issues

13 Please provide details of any other comments on the report’s
recommendations that are not covered by the preceding questions.
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LOCAL GOVERNMENT COMMITTEE

MINUTES

23rd Meeting, Session 1 (2000)

Tuesday 4 July 2000

Present:

Colin Campbell Trish Godman (Convener)
Donald Gorrie Keith Harding
Dr Sylvia Jackson Johann Lamont (Deputy Convener)
Michael McMahon Bristow Muldoon
Gil Paterson

Apologies were received from Kenneth Gibson and Jamie Stone.

Also present: Mr Frank McAveety (Deputy Minister for Local Government).

The meeting opened at 3.17pm.

1. Political Parties, Elections and Referendums Bill: The Committee considered
the Scottish Executive’s memorandum and took evidence from Mr Frank
McAveety, Deputy Minister for Local Government.

The Committee agreed to the principle of replacing Section 93 of the
Representation of the People Act 1983 with a provision placing a duty on
broadcasters to draw up a code of practice as respects the involvement of
candidates in broadcasts pending an election; and agreed that provision to this
end in the case of local government elections in Scotland should be considered
by the United Kingdom Parliament as part of the Political Parties, Elections and
Referendums Bill.

2. Item in private: The Committee agreed to take item 6 in public.

3. Renewing Local Democracy Working Group: The Committee took evidence
from Richard Kerley, Chair of the Renewing Local Democracy Working Group.



The Committee agreed to write to all councils in Scotland requesting written
evidence in response to the report of the Renewing Local Democracy Working
Group.

4. Subordinate Legislation: The Committee considered the following negative
instrument and determined that it had no recommendation to make—

The Environmental Protection (Waste Recycling Payments) (Scotland)
Regulations 2000 (SSI 2000/185)

5. Proposals for visits: The Committee considered paper LG/00/23/1 on proposals
for visits to other parliaments and assemblies in the United Kingdom and
Republic of Ireland and noted its contents.

6. Annual Report: The Committee considered paper LG/00/23/2 by the Clerk.

The Committee agreed a number of changes, and delegated powers to the
Convener and the Clerk to finalise the report.

The meeting closed at 5.00pm.

Eugene Windsor
Clerk to the Committee


