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Introduction 
1. This paper draws on the experience of the Subordinate Legislation Committee 
(SLC) over the first session of the Parliament.  It aims to offer its successor in the 
new session an explanation of its method of operation, some lessons learnt and 
several recommendations for the future. 
 
The Committee's role 
2. The Committee's remit charges it with the technical and legal scrutiny of all 
subordinate legislation laid before the Parliament as well as scrutiny of proposed 
powers in Bills to make subordinate legislation.  It can also conduct inquiries into 
"general matters related to powers to make subordinate legislation".  
 
3. Essentially, the Committee's role is to report to the Parliament and lead 
committee on whether laws made, mainly by Ministers, are made competently and 
within the terms of the original delegations of power in primary legislation.  In 
scrutinising proposed delegations of power in Bills, the Committee considers firstly 
the structure of the Bill.  Does it need to have delegated powers at all?  If it does, the 
Committee considers the overall balance in a Bill between the powers contained "on 
the face of the Bill" and the powers that the Bill proposes to delegate.  The 
Committee also asks whether the powers that the Bill proposes to give to Ministers 
are correctly designed, whether they are sufficient for the purpose envisaged or 
whether they are too great. 
 
4. The Committee also considers whether the Executive ought to consult any 
organisation or the public before exercising a power.  Then the Committee will 
consider, given the type and extent of any power to make subordinate legislation, 
what kind of Parliamentary procedure is most suitable.  In considering these aspects 
of delegated powers, the Committee can ask for written submissions or invite 
witnesses to give evidence.  It then reports on whether the proposed powers are 
suitable for delegation, what form of Parliamentary procedure would be appropriate 
and whether there should be provision for consultation. 
 
Volume of legislation 
5. Whilst the number of Bills in the legislative programme will be a matter for the 
new administration, the trend in the number of instruments laid before the Parliament 
in the first session was upwards and seems likely to remain so in the new session.  
The trend is related to the number of existing powers to make subordinate legislation 
and the number of new powers created in new primary legislation.  It is something on 
which the new Committee may wish to comment in due course. 
 
6. This Committee has written to the Executive on several occasions about the 
timing and volume of legislation and the difficulties this has presented in the 
management of its workload.  Informal meetings between members and Executive 
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officials have been held on occasion, usually after a meeting of the Committee, both 
to exchange thinking on the management of legislation and to cover more technical 
matters.  The new Committee may wish to continue this practice. 
 
Legal briefing and meeting in public session 
7. The Committee's equivalent at Westminster, in terms of the scrutiny of 
secondary legislation, is the Joint Committee on Statutory Instruments (JCSI) and, at 
the National Assembly for Wales, the Legislation Committee.  The JCSI's practice is 
to meet entirely in private except on the infrequent occasions when it invites 
witnesses to give evidence.   The Legislation Committee, on the other hand, has 
always met entirely in public session.  The Northern Ireland Assembly handles 
subordinate legislation differently.  It has an Examiner of Statutory Rules, an officer 
of the Assembly, who reports to lead committees on his findings. 
 
8. From the beginning, the SLC has chosen to have a members-only oral legal 
briefing from the Committee's legal adviser, which covers all the legislation on the 
agenda and the Committee then goes into public session.  This has the advantage of 
allowing members to explore any questions arising from the previously circulated 
written legal brief and to ask for further background information.  Members have 
agreed that there is not much to be gained in having this oral briefing on the record 
and that, on balance, the format has worked well.  Consistent with the Parliament's 
principles of openness and accessibility the Committee has preferred to take its 
decisions in the public session.  In any event, they are all set out, with supporting 
arguments, in the Committee's published reports on instruments and Bills.  
 
Innovations 
9. The occasional meetings with officials mentioned above are something the 
JCSI is aware of and is considering taking up too.  The Executive Note is an idea 
that this Committee brought in early in the Parliament's life as an aid to members.  
All but the briefest instruments are accompanied by a Note, which sets out the policy 
objectives and policy context of an instrument and its effect on existing legislation.  
Aimed primarily at lead committee members, it has also been helpful to members of 
this Committee.  The new Committee may wish to know that Westminster appears to 
have followed up this idea, as an Explanatory Memorandum now accompanies all 
affirmative instruments laid there.  There is general agreement that this has been a 
step forward. 
 
10. The new Committee may wish to consider other ways of improving the 
scrutiny process in the course of its own work.  The following recommendations offer 
substantial opportunities. 
 
Chapter 10 review 
11. Since its early days, the Committee has been aware of the need for revisions 
to Chapter 10 of Standing Orders, which deals with subordinate legislation 
procedures in the Parliament.  The chapter remains as it was in the first set of 
Standing Orders and contains gaps and inconsistencies that were quickly identified 
and need to be corrected.  They are not serious enough to prevent procedures 
working with constructive interpretation but neither is there as much clarity and 
comprehensive cover as there ought to be. 
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12. This Committee recommends that these points be addressed in the new 
session.  The most practical approach for the new Committee appears to be to 
consider the changes that are needed in conjunction with developing its thinking 
about the content of a statutory instruments Bill. 
 
Statutory instruments bill 
13. There are several reasons for recommending that the Parliament consider an 
SI Bill in the new session.  The first is that some of the procedures for subordinate 
legislation are set out in a transitional Westminster instrument: The Scotland Act 
1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999 (SI 
1999/1096)). 
 
14. The Order provides the legal basis for Scottish Statutory Instruments (SSIs) 
and applies the Statutory Instruments Act 1946 to them.  It also makes provision for 
the 40-day period within which the Parliament may resolve that an instrument be 
annulled or be not approved.  The Parliament has full powers to decide on its 
procedures and the implication has been that it should do so on the basis of its 
experience and when a legislative opportunity arises. 
 
15. Another reason for an SI Bill is contained in the Conveners' Group legacy 
paper on the handling of subordinate legislation by subject committees1.  The paper 
notes the constraints that the 40-day period has imposed on them and recommends 
that the Parliament consider bringing forward primary legislation (as it would need to 
be) to extend it.  By how much will be a matter for the Parliament to determine. 
 
16. Any extension of this period would also assist the SLC, as Standing Orders 
require it to report on any instrument within 20 days of being laid before the 
Parliament.  That has often proved a very tight timetable, particularly when the 
Committee has a lot of legislation to consider. 
 
17. In addition, the Procedures Committee's report on the implementation of the 
Parliament's fundamental principles, published in the penultimate week of the first 
session, recommends a review of all aspects of legislation.  It notes, in the case of 
subordinate legislation, that the procedures are wholly derived from the Westminster 
model and recommends the establishment of procedures fit for the purposes of this 
Parliament2. 
 
18. The development work that would need to precede the instruction of an SI Bill 
would provide the opportunity to consider the Parliament's overall approach to the 
scrutiny of secondary legislation.  There is a great deal of thinking and practice in 
similar legislatures and committees on which the new Committee could draw.  
 
19. A useful preliminary exercise in that regard would be for the new Committee 
to compare and contrast the subordinate legislation procedures in the other UK 
legislatures.  The procedures of the NI Assembly, as the most different from this 

                                            
1 See Conveners' Group Legacy Paper, (CG18/03) approved by the Group on 11th March 2003).  
2 See paragraph 366 of volume 1 of the Procedures Committee's 3rd Report 2003, available on the 
Parliament's website. 
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Parliament's practice, might be of particular interest, certainly at least as regards 
lead committees.  
 
International conference on delegated legislation and regulatory reform 
20. A new international conference on delegated legislation and regulatory reform 
was initiated in 2001.  The first host was the Regulation Review Committee of the 
NSW Parliament in Sydney.  This Committee was represented at that conference 
and at the subsequent conference in Toronto last year3.  At each conference the 
suggestion that the Scottish Parliament host the third conference was put forward by 
delegates. 
 
21. Whilst the decision on whether to host the next conference falls to the new 
Committee and Parliament, this Committee's delegate at each conference undertook 
to report back favourably on the proposal.  The Committee formally considered the 
proposal as contained in the Toronto conference report on 21st January 2003 and 
recommended that the new Parliament pursue it, investigating all the practicalities. 
 
22. Also at that meeting, the Committee decided to recommend that its successor 
consider an inquiry into the regulatory framework in Scotland.  This would serve two 
basic purposes; it would give the Committee an overview of how the system is 
operating in practice and then would allow the Committee to consider how far 
features of regulatory systems in other jurisdictions might usefully contribute to the 
Scottish system.  This Committee's view is that there is a great deal that can usefully 
be taken into account in that respect. 
 
23. This Committee recommends to its successor that it consider undertaking 
such an inquiry, reporting to the Parliament.  The Committee is, however, mindful of 
the resource implications of undertaking both this inquiry and the inquiry that would 
precede the instruction of an SI Bill, particularly as the new Committee will also have 
to carry its regular legislative workload.  Timing and additional resources will 
therefore be essential considerations. 
 
24. A Commonwealth-level conference on delegated legislation has been 
established for many years and meets every 4-5 years.  The next conference will 
probably take place in 2005. 
 
Committee awayday 
25. Given the detailed and technical nature of the SLC's scrutiny a full briefing on 
the Committee's remit and method of operation will be needed before regular 
meetings to consider legislation begin.  This Committee therefore recommends that 
its successor arrange an induction awayday for all members, once appointed, for 
that purpose. 
 
 
 
25th March 2003 
 

                                            
3 For the conference reports see this Committee's 36th Report 2001 and 10th Report 2003. 
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