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Agenda

Standards Committee

12th Meeting, 2002

Wednesday 11 September

The Committee will meet at 1000 in Committee Room 3.

1. Scottish Parliament Business Exchange: The Committee will consider
correspondence from Margaret Jamieson MSP.

2. Scottish Parliamentary Standards Commissioner: The Committee will
consider draft changes to Standing Orders consequential to the Scottish
Parliamentary Standards Commissioner Act 2002.

3. Alleged Unauthorised Disclosure of Draft Committee Report: The
Committee will consider correspondence from Christine Grahame MSP,
Convener of the Justice 1 Committee.

4. Disclosure of Complaints to the Media: The Committee will consider a draft
amendment to section 10.2.1 of the Code of Conduct.

5. Conference: The Committee will consider an invitation to a conference on
lobbying.
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TWELTH MEETING OF THE STANDARDS COMMITTEE
SCOTTISH PARLIAMENT BUSINESS EXCHANGE: CORRESPONDENCE FROM
MARGARET JAMIESON MSP

1. The Committee is invited to consider the attached correspondence between
Margaret Jamieson MSP and the Committee Convener. The Committee may also
wish to consider the attached correspondence between the Parliament’s Chief
Executive and the Convener.

Background

2. The correspondence relates to Margaret Jamieson’s participation in a placement
programme with Pfizer Limited through the Scottish Parliament Business
Exchange (‘The Exchange’). Specifically, Mrs Jamieson has raised the
arrangements under the scheme for MSP participants to undertake confidentiality
agreements.

3. The Committee will note from Mrs Jamieson’s initial letter that on agreeing to
participate in the programme, she had signed a letter of undertaking to The
Exchange which included the following provision:

I accept that I shall be privilege to confidential and commercially sensitive information and I
shall honour the trust thus placed in me, I shall accept any additional undertaking that Pfizer
Limited may wish me to make in this regard. Should there be any cause for me to be uneasy
about the way the Programme is going, I shall let you as Director of The Exchange know.

     Pfizer Limited also required Mrs Jamieson to sign an additional confidentiality
agreement.

4. Following concerns expressed by the Member, the Parliament’s Chief Executive
asked the Director of The Exchange to review the letter of undertaking and the
additional confidentiality agreement. Consequently, The Exchange, with input
from Pfizer Limited, drew up a revised letter of undertaking and confidentiality
agreement and Pfizer Limited released Mrs Jamieson from the original additional
agreement. The Committee will wish to note the following points:

• The specific provision whereby the Member, if he or she is uneasy about the
operation of the placement programme, is to report to the Director of The
Exchange has been enhanced. It now includes a provision that where there is
a potential impact on the Member’s obligations as an MSP or in relation to the
principles of The Exchange, he or she may raise the concern with others such
as Parliamentary officials or colleagues. (see further comment below)

• In contrast to the original agreement with Pfizer, the revised undertaking
specifies distinct areas of sensitivity, such as disclosure of potential medicinal
treatments which could harm patentability.

The Chief Executive of the Parliament also confirmed that the Board of The
Exchange would review the issue of confidentiality agreements for future
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placements and that future letters of undertaking to The Exchange from Members
would contain, if necessary, such specific and defined confidentiality issues which
may be required by placement organisations.

5. In response to the Chief Executive’s letter of 4 July 2002, the Committee
Convener highlighted a possible concern that the provision enabling a Member to
report any disquiet relating to the potential impact on his/her obligations as an
MSP to the Director of The Exchange could be interpreted as prohibiting a
Member from conveying such concerns with others such as colleagues or
Parliamentary officials. In his letter of 12 July 2002, the Chief Executive
confirmed that this was not the intention behind the provision and that the
undertaking represented an agreement between the Member and The Exchange.
It does not override any other obligations which a Member has in relation to his or
her Parliamentary duties. The Chief Executive also agreed to draw the
Convener’s concern to the attention of the Director of the Exchange and to ask
her to review the wording of future letters of undertaking in the context of the
Convener’s comments.  Consequently, in the model letter of undertaking from a
Member to The Exchange, the following sentence has been added: “I may also
refer the matter to the appropriate Parliamentary authorities”.

6. The Board of The Exchange will consider confidentiality agreements at its
meeting on 10 September 2002. Specifically, it will examine a proposal that
placement organisations should not be permitted to require MSP participants to
enter into separate confidentiality agreements. Instead, they will be asked to
consider the inclusion of an additional paragraph on confidentiality in the letter of
undertaking to The Exchange which the Member signs. This paragraph will
require to be agreed by The Exchange and will be consistent with a Member’s
obligations under the Code of Conduct.

The Code of Conduct

7. Paragraph 2.7 of the Code states that:

Members have a duty not to place themselves under any financial or other obligation to any
individual or organisation that might reasonably be thought to influence them in the
performance of their duties.

8. Entering into an undertaking such as a confidentiality agreement is not a breach
of the Code of Conduct in itself. Paragraph 2.7 is intended to prohibit Members
from placing themselves under a financial or other obligation which an impartial
observer could perceive as influencing them in the conduct of their Parliamentary
duties. This would depend on the circumstances of the Member’s decision to
enter into the agreement, the Member’s motives and intentions, the breadth of
the agreement and its potential impact on the Member’s Parliamentary role.

9. The Committee may consider that in most situations, a Member would be
expected to respect commercial confidentiality. The Committee will recall that
paragraph 2.5 of the Code places Members under a duty to respect individual
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privacy ‘unless there are overwhelming reasons in the wider public interest for
disclosure to be made to a relevant authority’.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2002
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TWELFTH MEETING OF THE STANDARDS COMMITTEE
SCOTTISH PARLIAMENTARY STANDARDS COMMISSIONER ACT 2002:
CHANGES TO STANDING ORDERS

1. The Committee is invited to consider the attached draft Standing Orders which
propose changes which are consequential to the Scottish Parliamentary
Standards Commissioner Act 2002. If the Committee is content with the draft
amendments, they will be considered by the Procedures Committee at its next
meeting.

Background

2. The draft amendments propose the following changes:

Rule 3A.1 Appointment of Scottish Parliamentary Standards Commissioner

3. This amendment sets out the procedure by which the Parliament will appoint the
Commissioner. The draft is consistent with the equivalent provisions in Rule 3.13
relating to the appointment of members of the Scottish Commission for Public
Audit. The Committee will recall that under the recruitment process endorsed by
the Committee in June 2002, a member of the Standards Committee will sit on
the selection panel.

Rule 3A.2 Removal of the Standards Commissioner

4. This amendment gives effect to section 1(7) of the Act which provides that the
Standards Commissioner may only be removed from office following a motion to
the Parliament which receives the support of two-thirds of those Members voting.

Rule 3A.3 Directions by the Parliament

5. The Scottish Parliamentary Standards Commissioner Act 2002 enables the
Parliament to make various directions to the Commissioner. For example, it can
set out directions on how all investigations should be carried out (‘the
investigative fundamentals’ such as informing an interviewee that he/she has a
right to have a third party present). The Parliament can also direct the
Commissioner on how certain classes of complaint should be treated. For
example, the Parliament may direct that the Commissioner must refer all
anonymous complaints to the Committee to seek its authority to consider it at
Stage 1.

6. This proposed amendment to Standing Orders provides that such directions will
be made by the Standards Committee.

Rule 3A.4 Reports to the Parliament

7. The Scottish Parliamentary Standards Commissioner Act 2002 provides that the
Commissioner must make various reports to the Parliament. Section 9, for



ST/02/12/2

example, requires the Commissioner to make a report to Parliament on the
outcome of an investigation into a complaint. Under section 7(11) of the Act, the
Commissioner must make a report to the Parliament if his or her Stage 1
consideration of a complaint cannot be completed within two months.

8. The proposed change to Standing Orders provides that such reports by the
Commissioner must be made to the Standards Committee.

9. The Committee is invited to consider the proposed changes to Standing
Orders which if the Committee is content that they reflect its policy will be
passed to the Procedures Committee for its consideration.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2002
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Chapter 3A
The Scottish Parliamentary Standards Commissioner

Rule 3A.1 Appointment of the Scottish Parliamentary Standards Commissioner

1. Where the Parliamentary corporation proposes to appoint a person for
appointment as the Scottish Parliamentary Standards Commissioner (“the Standards
Commissioner” under section 1(2) of the Scottish Parliamentary Standards
Commissioner Act (“the Standards Commissioner Act”) the agreement of the
Parliament shall be obtained in accordance with the following provisions.

2. A member of the Parliamentary corporation shall by motion recommend to a
meeting of the Parliament one person for appointment.

3. Any debate on such a motion shall be restricted to 30 minutes.  Each speaker
may speak for no more than 5 minutes.

4. If there is a division on such a motion, the result is valid only if the number of
members who voted is more than one quarter of the total number of seats for
members.  In calculating the number of members who have voted for this purpose,
account shall be taken not only of those voting for or against the motion but also of
those voting to abstain.

Rule 3A.2 Removal of the Standards Commissioner

1. Any member may by motion propose that the Parliament resolve that a
recommendation be made to the Parliamentary corporation for the removal from
office of the Standards Commissioner.

2. If there is a division on such a motion, the motion shall be taken to be agreed
to only if the number of members voting in favour is not less than two-thirds of the
total number of members who have voted.  In calculating the number of members
who have voted for this purpose, account shall be taken not only of those voting for
or against the motion but also of those voting to abstain.

Rule 3A.3  Directions by the Parliament

1. Any directions that can be given by the Parliament to the Standards
Commissioner under sections 4, 7, 10, 12 or 17 of the Standards Commissioner Act
shall be given by the Standards Committee.

2. A direction is given by the Standards Committee if it is signed on its behalf by
the convener of the Standards Committee.

Rule 3A.4 Reports to the Parliament

1. The reports that the Commissioner may, or as the case may be, is required,
to make to the Parliament under [or by virtue of] sections 4, 5, 7 to 12 and 17 of the
Standards Commissioner Act shall be made to the Standards Committee.
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TWELFTH MEETING OF THE STANDARDS COMMITTEE
ALLEGED UNAUTHORISED DISCLOSURE OF DRAFT COMMITTEE REPORT:
CORRESPONDENCE FROM CONVENER OF JUSTICE 1 COMMITTEE

1. The Committee is invited to consider the attached correspondence between
Christine Grahame MSP, Convener of the Justice 1 Committee and the Convener
of the Standards Committee. The correspondence relates to an alleged
unauthorised disclosure of a draft Justice 1 Committee report on the Prison
Estates Review in June 2002.

The Investigation of Alleged Unauthorised Disclosures

2. Paragraph 10.2.1 of the Code of Conduct requires that complaints submitted to
the Standards Committee should, amongst other things, name the Member or
Members against whom the complaint is being made. This requirement in the
Code makes the formulation of a complaint of breach of confidentiality
problematic where a disclosure has taken place but there is no indication of the
source of the alleged ‘leak’. In the three cases which the Committee and the
Standards Adviser have investigated to date, the Committee has exercised its
discretion under paragraph 10.2.3 of the Code to consider a complaint not
submitted in the prescribed format:

The Standards Committee reserves the right to determine whether any complaint not
submitted in accordance with the procedure described above should, nonetheless, be
considered.

3. In its 8th Report 2001, The Investigation of Unauthorised Disclosures, the
Committee reviewed the current provisions in the Code on confidentiality and the
arrangements for investigating ‘leaks’. The Committee noted at paragraph 24 of
the Report that in considering whether to exercise its discretion under the Code, it
would be useful in the first instance to have the views of the Committee
concerned as to the seriousness of the alleged ‘leak’. Paragraph 25 stated

In order to ensure that the Committee concerned plays a key role in the response to an
alleged ‘leak’, the Standards Committee has agreed that on receipt of a complaint relating to
an unauthorised disclosure which does not name an individual MSP, it will invite the views of
the Committee concerned. The Committee’s response will be an important factor in the
Standards Committee’s decision as to whether the circumstances of the alleged ‘leak’ warrant
a Stage 2 investigation and hence a referral to the temporary Adviser.

4. In her letter of 22 July 2002, the Convener of the Justice 1 Committee has
provided additional information in relation to the alleged unauthorised disclosure.
In particular, she has stressed the seriousness with which the Justice 1
Committee views the alleged ‘leak’.

5. The Committee may wish to note that according to the Justice 1 Committee
Convener, the newspaper article which reported the alleged unauthorised
disclosure contained a number of factual inaccuracies. It is therefore unclear
whether the journalist in question had access to the draft report. Nevertheless,
the Committee will recall that the provisions on confidentiality in the Code of
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Conduct were amended earlier this year to prohibit Members from giving ‘off the
record’ briefings on the content or general ‘line’ of draft committee reports.

Action

6. The Committee is invited to consider whether it wishes to exercise its
discretion under paragraph 10.2.3 of the Code and direct the Standards
Adviser to consider the alleged unauthorised disclosure of the Justice 1
Committee draft report.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2002
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TWELFTH MEETING OF THE STANDARDS COMMITTEE
DISCLOSURE OF COMPLAINTS TO THE MEDIA: AMENDMENT TO THE CODE
OF CONDUCT

Background

1. In its 10th Report 2001, the Committee considered the current provisions in the
Code of Conduct which prohibit the disclosure of complaints to the media.
Paragraph 10.2.1 states that

MSPs should not communicate any complaint to the press or other media until a decision has
been made as to how the complaint is to be dealt with.

2. In its 10th Report 2001, the Committee reiterated the need to ensure that
Members who are the subject of a complaint are not unfairly prejudiced by press
speculation about matters which may subsequently be held to be unfounded.
However, the Committee concluded that the current provision in paragraph 10.2.1
was ambiguous and open to a number of possible interpretations. Specifically,
the Committee noted that paragraph 10.2.1 fails to specify the point at which a
complaint is to be treated as ‘live’ and so should not be communicated to the
media by an MSP. The Committee recommended that the Code should be
amended to clarify this. At its meeting on 16 January 2002, the Committee also
considered that the replacement provision should permit Members who are the
subject of press reporting concerning a complaint which is under investigation a
‘right to reply’.

Draft Amendment to Paragraph 10.2.1 of the Code

3. The Committee is invited to consider the attached draft amendment to the Code
which is intended to replace part of the current text of paragraph 10.2.1. The
Committee will wish to note the following aspects of the proposed amendment:

• The draft is intended to prohibit Members from discussing complaints in
the media during stages 1 and 2 of the investigative process. This will
replace the current ambiguous restriction which applies ‘until a decision
has been made as to how the complaint is to be dealt with’.

• In addition, the amendment prohibits Members from discussing an
intention to make a complaint with the press prior to lodging the complaint
with the Standards Committee.

• The mechanism which has been chosen in relation to setting the time
period for the restriction following lodging of the complaint is a reference to
the Committee ‘receiving assistance from an adviser appointed under
paragraph 10.2.8’. The Committee is to be regarded as receiving such
assistance until it confirms otherwise. Thus, in the case of most
complaints, the restriction applies until either the Committee accepts the
Adviser’s report or decides to undertake its own investigation. In the event
that the Committee decides to refer the report back to the Adviser for
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further investigation, the restriction applies until the Committee has
confirmed that no further assistance is required.

• The restriction is intended to apply equally to complaints which require to
be referred elsewhere under paragraphs 10.2.13 to 10.2.17 of the Code,
such as complaints relating to the Allowances Code which must be
referred to the SPCB in the first instance.

• A Member’s ‘right to reply’ in circumstances where a complaint has
received publicity is restricted to a ‘brief statement’ and specific mention
has been made of avoiding the discussion of the details of the complaint.
This reflects the Committee’s policy agreed at its meeting on 16 January
2002 and is intended to retain an element of protection for the investigative
process.

Conclusion

4. The Committee is invited to consider the attached draft amendment to
paragraph 10.2.1 of the Code of Conduct.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2002
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In paragraph 10.2.1 of the Code of Conduct for Members of the Scottish Parliament

leave out “MSPs should not communicate any complaint to the press or other media

until a decision has been made as to how the complaint is to be dealt with.” and

insert

“Disclosure of Complaints

10.2.1A Members should not disclose, communicate or discuss any complaint or

intention to make a complaint with members of the press or media prior to the

lodging of the complaint or while the Standards Committee is receiving assistance

from an adviser appointed under paragraph 10.2.8 in relation to the complaint.  The

Standards Committee is to be regarded as receiving the assistance of an adviser

appointed under paragraph 10.2.8 in relation to a complaint until it has confirmed

that no assistance or further assistance from any such adviser will be sought.

Where, during the period when the restriction applies, any complaint or intention to

make a complaint has been publicised in the press or media without the involvement

of the member who is the subject of the complaint, that member may issue a brief

statement.  In doing so, the member should, so far as possible, avoid discussing

details of the complaint or intention to make a complaint.”




