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EIGHTH MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER

Background

1. At its meeting on 24 April 2002, the Committee agreed to review written
and oral evidence received in response to its 2nd Report 2002, Replacing
the Members’ Interests Order: Interim Proposals for Consultation. This
paper sets out the key themes that have emerged.

2. The Committee is invited to consider the paper and to move towards
finalising its proposals for replacement legislation.

Non-Pecuniary Interests

Interim Proposals

3. In its 2nd Report 2002, the Committee indicated that it wished to consult
interested organisations and individuals before reaching a decision on
whether the replacement legislation should require the registration of non-
pecuniary interests on a mandatory basis.

Written Evidence

4. Most respondents commented on whether the replacement legislation
should require the mandatory registration of non-pecuniary interests. Euan
Robson MSP noted that the current position where such interests may be
registered on a voluntary basis was satisfactory. Both the Scottish
Consumer Council and the Society of Local Authority Lawyers and
Administrators highlighted the requirement under the Model Codes for
Councillors and members of Public Bodies developed under the Ethical
Standards in Public Life etc (Scotland) Act which require the mandatory
registration and declaration of non-pecuniary interests and suggest that
the Committee adopt this approach. Thomas Minogue questioned the
effectiveness of the current voluntary approach and argues that
membership of the Freemasons should be registered ‘in the interests of
transparency and public confidence in their probity’. The Grand Lodge of
Scotland noted that ‘Freemasons, in general, have no difficulty
whatsoever in voluntarily acknowledging their membership ….. we have,
however, ….. very severe reservations in relation to compulsory lists or
compulsory declarations’. The Grand Lodge states that it would have no
objection to a general requirement to register non-pecuniary interests:

Our general view, over the years, always has been that we could and would have no
objection to a general registration being required of an individual’s membership of all
clubs, Orders, societies, associations, churches, political parties or any other form of
voluntary collective activity, including pressure groups, providing that Freemasonry or
Freemasons were not being ‘singled out’ for registration, as for example, has been
the case recently for members of the Welsh Assembly.
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Oral Evidence

5. Witnesses were of the view that the replacement legislation should require
the registration of non-pecuniary interests on a mandatory basis. Canon
Kenyon Wright, for example, argued that this should be seen as a
‘positive step’ and the purpose of such a requirement should be made
clear at the outset:

The purpose is not to restrict but to understand better the nature of the Member’s
character and interests ….. (Col 1004)

6. John Duvoisin commented on the potential influence of non-pecuniary
interests:

Among non-pecuniary interests are such things as charitable, professional or cultural
interests, in which people can be heavily involved and towards which they may feel
strong loyalty. Leaving them out altogether would not make it clear that a Member
was coming from a particular direction. Therefore to avoid accusations of hidden
agendas, it is necessary to register or declare such interests. (Col 1001)

7. Jane Ryder drew the Committee’s attention to the requirement in the
Model Codes for Councillors and members of Public Bodies on the
registration of non-pecuniary interests and questioned whether there
would be a justification for imposing a different requirement on MSPs:

It cannot be appropriate to impose higher standards on councillors and members of
public bodies than on MSPs. The two standards must be at least within touching
distance of each other. One would need to elicit a reason why the standard for MSPs
should be different. (Col 1005)

Policy Considerations

8. The Committee has previously noted the argument that such interests
could potentially wield the same influence over a Member’s participation in
Parliamentary proceedings as a pecuniary interest.

9. In its work on the declaration and registration of interests in the House of
Lords, the Neill Committee argued that non-pecuniary interests were
relevant on the ground that they provided a ‘more complete picture of the
standpoint of the Member’. However, it could be argued that such a
provision would be disproportionate and that the current voluntary
approach to the registration and declaration of non-pecuniary interests is
sufficient. Moreover, whilst registration of non-pecuniary interests could be
argued to give greater transparency, it would significantly increase the
burden of registration on Members as well as the scope for genuine error.

10. There might also be complex definitional issues in setting out exactly
which non-pecuniary interests should be registrable. The replacement
legislation could restrict the requirement to register to a limited class of
non-pecuniary interest. This would mirror the approach taken by some
Australian legislatures for example, where registration of positions held in
or membership of trade associations, professional organisations and trade
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unions is required. Another approach would be that used in the draft Code
of Conduct for Councillors, where non-pecuniary interests are defined as
those which the public might reasonably think could influence a
councillor’s actions. Similarly, in the Victoria Parliament Members are
required to disclose all interests, pecuniary or otherwise, that may appear
to raise a material conflict with their public duties. Arguably, this would
provide less clarity to MSPs than restricting the requirement to positions
held/membership of trade and professional organisations and trade
unions.

11. The Committee also notes that there was considerable opposition to the
registration of non-pecuniary interests from the MSPs who responded to
the Committee’s consultation paper. Many respondents felt that such a
provision would be disproportionate.

12. The Committee has previously indicated that if it subsequently decides
that the replacement legislation should contain a provision requiring the
registration and declaration of non-pecuniary interests, contravention of
this provision should not be a criminal offence. This approach would be
consistent with the CSG Working Group’s recommendations on the
registration and declaration of such interests.

13. The Committee is invited to consider the following:

• Should the replacement legislation require the mandatory
registration and declaration of non-pecuniary interests?

• If so, how should such interests be defined? Two possible
approaches include:

• Adopt a closed definition by requiring the registration of
positions held in or membership of trade associations,
professional bodies, interest groups and trade unions;

• Adopt a more open approach, defining non-pecuniary interests
as those which the public might reasonably think could
influence an MSP’s actions.

Interest in Shares

Interim Proposals

14. Under the current rules, Members are required to register their own or their
partner’s or ‘relevant person’s’ shareholdings (‘relevant person is defined
as a person who is subject to the control or direction of a Member in
respect of the shareholding). The threshold for registration is where the
nominal value (that is the share price at issue) is greater than 1% of the
issued share capital or has a nominal value in excess of £25 000.

15. In its 2nd Report 2002, the Committee recommended that the market value
of a shareholding is a more apposite measurement as the nominal and
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market values often differ markedly and the former is a poor measure of
the true value of a shareholding. The Committee also suggested that the
current threshold of £25 000 remains appropriate and that the 1% share in
the issued share capital of a company is unchanged in the replacement
legislation. The Committee recognised that market values fluctuate and
recommended that Members be required to update the value of their
shareholdings on an annual basis at the beginning of the financial year.

Written Evidence

16. In his written evidence to the Committee, Thomas Minogue argued that
all shareholdings should be registrable rather than those in excess of £25
000 or 1% of the issued share capital of a company.

The Committee’s proposed amendment ……. would allow an MSP to hold twenty
blocks of shares to the value of £24 000 in different oil companies or branches of the
same company. Would this MSP be seen to be objective if he were to vote on
legislation concerning oil companies in Scotland if this information came to light?

Oral Evidence

17. John Duvoisin noted that the CCWG had also recommended that the
requirements for the registration of shareholdings should reflect market
rather than nominal value.

Summary

18. The Committee is invited to consider its recommendation on the
registration of shareholdings in the light of written and oral
submissions.

Interests of Spouses/Partners and Close Family Members

Interim Proposals

19. The Committee considered whether there is a need to ensure consistency
in the application of the registration provisions in relation to
spouses/cohabitees and close family members. Whilst the MIO provisions
on gifts and interest in shares apply to spouses/cohabitees, these
individuals are outwith the provisions on remuneration.

20. The Committee considered the proposition that gifts or other benefits could
be passed to partners and family members in order to influence the
Member or to circumvent the rules on registration. Nevertheless the
Committee concluded that extending the legislation to encompass partners
and close family members would be a disproportionate response to this
proposition which has not proved to be a reality.  Such a provision would
arguably represent an intolerable invasion of the privacy of family
members who unlike the Member have not chosen to place themselves in
the public eye. Moreover, it would increase the complexity of the Register.
The rare cases which might be of legitimate public interest could be
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masked by the sheer volume of entries. The Committee also notes that the
disclosure of spouses’ or partners’ interests might have ECHR
implications. The Committee argued that its recommendation that the
replacement legislation makes provision for the registration of gifts to
partners and family members received in connection with the Member’s
Parliamentary role provides a sufficient safeguard.

Written Evidence

21. Euan Robson MSP supported the Committee’s proposal that gifts to a
Member or his/her spouse/partner should be registrable only when the gift
is received in connection with his/her Parliamentary role: ‘the current
arrangements are indeed intrusive’.

Oral Evidence

22. In its 1999 report, the CCWG recommended the registration of pecuniary
and non-pecuniary interests of spouses/partners and close family
members ‘in almost all cases’. The CSG Working Group considered
whether this information could be registered but not made publicly
available. It concluded that this did not sufficiently address the public
interest. It did propose, however, that failure to register such interests
should not be a criminal offence and that in particularly sensitive cases,
such as marital breakdown, the Member could decline to register on the
advice of the clerks if this was ‘consistent with the overriding public
interest’.

23. In oral evidence to the Committee, former members of the CCWG
departed from this position. Professor Alan Miller noted that the
Committee’s interim proposals in relation to the interests of
spouses/partners and close family members benefited from three years of
experience of operating the Members’ interests regime:

The fine judgment towards which the Committee seems to be moving is of
understanding that close family members – particularly spouses and partners – have
more reasonable expectations of privacy than does an MSP who has put himself or
herself into the public domain and so should expect closer scrutiny of their public
affairs. That does not apply to the same extent to family members, who interests may
predate a person becoming an MSP.

From the point of view of the European Convention [on Human Rights], the guidelines
should be that such family members have a more reasonable expectation of privacy,
which should be respected more than that of the MSP. If there has been no reason in
the past three years to justify interference with family members’ rights, not going down
the registration road would strike a good balance, unless a problem arises in years to
come, in which case the Committee might have to reconsider the matter. From a
human rights point of view, the Committee has probably got the balance right, given the
past three years’ experience. (Col 999)
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Summary

24. The Committee is invited to note the written and oral submissions in
relation to its interim proposals on the registration of interests of
family members.

Declaration of Interests

Current Rules

25. Article 5 of the Members’ Interests Order sets out the statutory provisions
on the declaration of interests. Essentially, a Member must make an oral
declaration of a registrable interest where that interest would prejudice or
give the appearance of prejudicing his or her ability to participate in a
disinterested manner in proceedings of the Parliament relating to a
particular matter.

26. The Order does not stipulate how such declarations should be made apart
from stating that the Member should make an oral statement before
otherwise participating in the relevant proceedings. The Code of Conduct,
however, provides greater detail in relation to the timing and frequency of
declarations and other matters. For example, paragraph 5.3.2(b) of the
Code states that where a Member has an interest to declare which is
relevant to proceedings which may take place over more than one day,
he/she should declare it at each meeting.

Interim Proposals

27. The MIO provision on the registration and declaration of interests only
apply to the proceedings of the Parliament. Paragraph 5.2.13 of the Code
states that in this context ‘proceedings of the Parliament’ is taken to mean
meetings of the Parliament, its committees and sub committees. Members
are required to make an oral declaration when speaking or intervening in a
debate. They must make a written declaration when submitting motions or
Parliamentary questions. A Member is not required to make a declaration
where he or she simply attends or votes at a meeting. Whilst it could be
argued that there would be some public interest in linking a Member’s vote
to his/her registrable interests, the Committee believes that the availability
of this information in the Register provides sufficient transparency. In its
2nd Report 2002, the Committee argued that there would be considerable
difficulties in developing a workable system whereby a Member could
declare a relevant registrable interest when voting.

28. In its 2nd Report, the Committee considered whether the circumstances in
which a Member is required to declare an interest should be expanded.
First, the Committee examined whether Members should be required to
declare interests when communicating with other MSPs, Ministers,
Parliamentary officials and civil servants outwith Parliamentary
proceedings. This approach has been taken at Westminster and the
Northern Ireland Assembly. Second, the Committee considered whether
Members should be required to declare a relevant registrable interest to a
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constituent when dealing with a constituency case if it could prejudice or
give the appearance of prejudicing his/her handling of the constituency
case.

29. In both cases, the Committee concluded that the information contained in
the Register provides sufficient disclosure in these circumstances. Given
the availability and ‘live’ nature of the Register, the Committee suggested
that there was little justification for imposing an onerous and cumbersome
burden on Members to declare interests when acting outwith the
proceedings of the Parliament.

Written Evidence

30. The Society of Local Authority Lawyers and Administrators
commented on the proposals on the declaration of Members’ interests,
noting that the proposed regime ‘is heavily reliant on the requirement for
registration of interests’:

While this is generally thought to be appropriate in the interests of transparency, the
proposals in relation to declarations of interests appear to have lesser importance in
comparison.

31. The Society also noted that in local government, Councillors are not
permitted to participate or vote in proceedings which relate to a registrable
interest:

This is a model which appears to be absent in the Standards Committee’s proposals.
The suggestion is offered that, as a generality, if an MSP identifies that he or she has
an interest which is of sufficient significance that it should be declared to colleagues
then the normal consequence of that process (particularly where a pecuniary interest
is involved) should, as a matter of principle, be that the MSP should not be either a
person who influences the decision by participating in the debate leading to the
decision nor a part of the collective decision making on that issue.

32. The UCL Constitution Unit also commented on the Committee’s
proposals not to extend the circumstances in which interests should be
declared by MSPs:

The practice of declaration sensitises Members to their outside interests and how
they might be perceived by others; correct compliance with the declaration rule
confronts the MSP with a decision as to whether to speak on a relevant matter in a
much more direct fashion than an annual entry in the register. Communications with
Ministers and civil servants, in particular, have the potential to influence policy more
directly than interventions in committee or in the chamber. It is not logical to require
declaration of the latter, but not the former.

Oral Evidence

33. The oral evidence session briefly touched on the declaration of interests.
In relation to whether a Member with a registrable interest relevant to the
subject under discussion should withdraw from proceedings, John
Duvoisin of the CCWG stated that
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To say that someone should not take part because of a registrable interest could be
to deny the Parliament of the one person who has the deepest and best knowledge of
a particular subject. He has to declare where he is coming from. (Col 1015 –1016)

Summary

34. The Committee is invited to consider the following issues:

• Should any restriction be imposed on the participation of a
Member who has a registrable interest relating to a matter under
discussion?

• Should the circumstances in which Members are required to
declare registrable interests be extended beyond Parliamentary
proceedings, for example, to communications with Ministers, civil
servants or Parliamentary officials?

Paid Outside Employment

Oral Evidence

35. During the oral evidence session, the issue of whether MSPs should be
permitted to have paid outside interests or employment arose. The
Committee made no recommendations in relation to this issue in its 2nd

Report 2002.

36. Tricia Marwick MSP asked witnesses whether it is acceptable for MSPs to
have paid interests outwith the Parliament. Frank McAveety questioned
whether MSPs should also be permitted to hold office as Councillors.

37. Jane Ryder and Canon Kenyon Wright suggested that there might be a
conflict between paid outside employment and an individual’s work as an
MSP in terms of time commitment. Jane Ryder argued that whilst MSPs
should have external knowledge and interests and the opportunity to keep
their knowledge up to date, there was an issue as to whether such
external interests should be paid interests:

In addition to the paid aspect, there is the danger of a conflict of time and energy if an
MSP meets the obligations of paid employment or a paid contract. That, rather than
head-to-head conflicts, may be an issue. MSPs have argued to retain the current
number of MSPs because of the burden of work load. If the burden is so great, how
much time and energy can an MSP give to outside interests? That takes us into the
area of the danger of perception of privileged access. I have some sympathy with the
view that MSPs should have no paid outside interests, provided that remuneration for
MSPs is appropriate. (Col 1012)

Is not the issue …. one of balance? It is about whether there is a conflict of interest, in
the sense of a conflict of commitment, because there are not enough hours in the
day. (Col 1017)
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38. Canon Kenyon Wright noted that the Scottish Constitutional Convention
and the CSG had suggested that being an MSP should be a full time
occupation:

The principle that the job of an MSP is a full time job is clear enough. I presume that if
an MSP writes articles for the press, they are paid for them, but I strongly support the
principle that an MSP should have no other paid employment that in any way
interferes with their primary task. (Cols 1012 – 1013)

I know – or have heard rumours – that there have been cases in which MSPs have
been busy with other engagements and have therefore been unable to attend to the
work of the Parliament. There should be some way of addressing that situation in a
mandatory fashion. (Col 1013)

Policy Considerations

39. In deciding whether or not to recommend a restriction on MSPs continuing
or taking up paid outside employment, the Committee may wish to
consider the following issues.

40. First, some commentators have argued that by having outside interests
(not necessarily remunerated), Members may make informed contributions
in debates on relevant issues. In its 1st Report, published in 1995, the
Committee on Standards in Public Life (then the Nolan Committee)
recommended that MPs should remain free to have paid employment
unrelated to their role as MPs. The Committee gave its reasons for this
recommendation as follows:

We believe that those Members who wish to be full time MPs should be free to do so
and that no pressure should be put on them to acquire outside interests. But we also
consider it desirable for the House of Commons to contain Members with a wide
variety of continuing outside interests. If that were so, Parliament would be less well-
informed and effective than it is now, and might well be more dependent on lobbyists.
A Parliament composed entirely of full time professional politicians would not serve
the best interests of democracy. The House needs if possible to contain people with a
wide range of current experience which can contribute to its expertise. (Para 19)

As well as having Members with continuing outside interests, it is important that the
House of Commons should continue to contain Members from a wide variety of
backgrounds. We should be worried about the possibility of a narrowing in the range
of able men and women who would be attracted to stand for Parliament if Members
were barred from having any outside paid interests. We believe that many able
people would not wish to enter Parliament if they not only had to take a substantial
drop in income to do so but also ran the risk of seeing their source of livelihood
disappear altogether if they were to lose their seats. (Para 23)

41. Canon Kenyon Wright and Jane Ryder did not appear to be arguing for an
outright ban on paid outside employment or interests, however. Instead,
they suggested that the Parliament and Standards Committee should be
able to act where such interests were impacting on a Member’s
Parliamentary duties, for example, where a Member was unable to
participate in Parliamentary proceedings because of commitments in
relation to outside employment. An outright ban on outside paid
employment would prohibit a Member from writing a weekly newspaper
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column, for example, an activity which is unlikely to have a detrimental
impact on his/her Parliamentary work.

Summary

42. The Committee is invited to consider its policy on whether there
should be any restriction on MSPs being engaged in paid outside
employment.

Principles or Rules?

Oral Evidence

43. Some of the oral submissions to the Committee referred to a ‘principles-
based’ approach to the Members’ interests regime. John Duvoisin, for
example, alerted the Committee to developments in the accountancy
profession.

We are moving towards a more principles-based approach. There are necessary
underpinning rules – there are things that you may not do – but there are also overall
principles, and the member has to judge his performance and position against those
principles. That makes the situation much more responsible and more one of
substance over form. (Col 1001)

44. Similarly, Canon Kenyon Wright argued that the purpose and principle
underpinning the rules should be made clear.

Policy Considerations

45. By framing the requirements on Members’ interests as principles,
compliance and, ultimately, enforcement might be problematic. Lord
James Douglas-Hamilton suggested that

….. we must have clear definitions in this area. If we do not, MSPs could be subject
to a sanction without knowing what rule they are breaking. (Col 1004)

46. However, the Committee may consider that its report setting out its
proposal for a Committee Bill and the Code of Conduct should set out
clearly the principles underpinning its recommendations on Members’
interests whilst framing the requirements on registration and declaration as
rules.

STANDARDS COMMITTEE CLERKS
MAY 2002


