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SEVENTH MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: WRITTEN
RESPONSES TO INTERIM PROPOSALS

1. On 19 February 2002, the Standards Committee published its 2nd Report
2002, Replacing the Members’ Interests Order: Interim Proposals for
Consultation. The Committee agreed to invite written submissions in
response to its proposals by 15 April 2002.

2. Written submissions (attached) have been received from the following:

• Constitution Unit, University College London
• Grand Lodge of Scotland of Antient, Free and Accepted Masons
• Thomas Minogue
• Euan Robson MSP
• Scottish Consumer Council
• Society of Local Authority Lawyers and Administrators

3. The Committee has also received a submission from a member of the
public who has asked that it is not published. The submission has been
circulated to Members separately.

4. At its meeting on 27 March 2002, the Committee agreed to consider
whether it wished to take further oral evidence in the light of responses to
its written consultation.

5. The main themes to emerge from the responses are outlined below.

Themes

Impact of Political Parties, Elections and Referendums Act 2000

6. The UCL Constitution Unit notes the possible impact of the Political
Parties, Elections and Referendums Act 2000 which will apply to the
Scottish Parliament elections in 2003. The Unit argues that there may be
some overlap between the Members’ interests regime in the Scottish
Parliament and the Act’s requirements to register donations to candidates
and ‘holders of elective office’. The Unit suggests that the Committee may
wish to explore this with the Electoral Commission.

Declaration of Interests

7. The Society of Local Authority Lawyers and Administrators
commented on the proposals on the declaration of Members’ interests,
noting that the proposed regime ‘is heavily reliant on the requirement for
registration of interests’:
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While this is generally thought to be appropriate in the interests of transparency, the
proposals in relation to declarations of interests appear to have lesser importance in
comparison.

8. The Society also noted that in local government, Councillors are not
permitted to participate or vote in proceedings which relate to a registrable
interest:

This is a model which appears to be absent in the Standards Committee’s proposals.
The suggestion is offered that, as a generality, if an MSP identifies that he or she has
an interest which is of sufficient significance that it should be declared to colleagues
then the normal consequence of that process (particularly where a pecuniary interest
is involved) should, as a matter of principle, be that the MSP should not be either a
person who influences the decision by participating in the debate leading to the
decision nor a part of the collective decision making on that issue.

9. The UCL Constitution Unit also commented on the Committee’s
proposals not to extend the circumstances in which interests should be
declared by MSPs:

The practice of declaration sensitises Members to their outside interests and how
they might be perceived by others; correct compliance with the declaration rule
confronts the MSP with a decision as to whether to speak on a relevant matter in a
much more direct fashion than an annual entry in the register. Communications with
Ministers and civil servants, in particular, have the potential to influence policy more
directly than interventions in committee or in the chamber. It is not logical to require
declaration of the latter, but not the former.

Paid Advocacy

10. The UCL Constitution Unit notes that the Committee’s recommendation
that the replacement legislation should make it clear that paid advocacy
only takes place where there is a nexus between the receipt of payment or
other benefit and his/her subsequent Parliamentary action is ‘a very sound
interpretation of the principle. However, the Unit notes that there has been
disquiet at the House of Commons about the use of the term ‘in
consideration of’ to describe the nexus. The Unit draws the Committee’s
attention to the ongoing work by the Commons’ Standards and Privileges
Committee which has suggested a new interpretation of paid advocacy:

to advance disproportionately either their own interests or the interests of any outside
organisation with which they have a registrable or declarable connection.

11. The Unit also suggests that the term ‘paid advocacy’ could be changed:

….. the meaning of the term ‘advocacy’ is not entirely transparent to non-
parliamentarians. The expression ‘lobbying for reward or consideration’ might be
considered as clearer, and its use was recommended by the Commons Standards
and Privileges Committee in a recent report on the advocacy rule.

Non Pecuniary Interests

12. Most respondents commented on whether the replacement legislation
should require the mandatory registration of non-pecuniary interests. Euan
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Robson MSP notes that the current position where such interests may be
registered on a voluntary basis was satisfactory. Both the Scottish
Consumer Council and the Society of Local Authority Lawyers and
Administrators highlight the requirement under the Model Codes for
Councillors and Members of Public Bodies developed under the Ethical
Standards in Public Life etc (Scotland) Act and suggest that the
Committee adopt this approach. Thomas Minogue questions the
effectiveness of the current voluntary approach and argues that
membership of the Freemasons should be registered ‘in the interests of
transparency and public confidence in their probity’. The Grand Lodge of
Scotland notes that ‘Freemasons, in general, have no difficulty
whatsoever in voluntarily acknowledging their membership ….. we have,
however, ….. very severe reservations in relation to compulsory lists or
compulsory declarations’. The Grand Lodge states that it would have no
objection to a general requirement to register non-pecuniary interests:

Our general view, over the years, always has been that we could and would have non
objection to a general registration being required of an individual’s membership of all
clubs, Orders, societies, associations, churches, political parties or any other form of
voluntary collective activity, including pressure groups, providing that Freemasonry or
Freemasons were not being ‘singled out’ for registration, as for example, has been
the case recently for members of the Welsh Assembly.

Registration of Shareholdings and Gifts

13. Thomas Minogue argues that all shareholdings should be registrable
rather than those in excess of £25 000 or 1% of the issued share capital of
a company.

The Committee’s proposed amendment ……. would allow an MSP to hold twenty
blocks of shares to the value of £24 000 in different oil companies or branches of the
same company. Would this MSP be seen to be objective if he were to vote on
legislation concerning oil companies in Scotland if this information came to light?

14. Similarly in relation to gifts, Mr Minogue suggests that all gifts received in
connection with a Member’s Parliamentary duties should be registrable
regardless of value. Euan Robson MSP supports the Committee’s
proposal that gifts to a Member or his/her spouse/partner should be
registrable only when the gift is received in connection with his/her
Parliamentary role: ‘the current arrangements are indeed intrusive’.

CLERKS TO THE STANDARDS COMMITTEE
APRIL 2002
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94 Victoria Terrace
Dunfermline
Fife
KY12 0LU

E-mail: tomminogue@btinternet.com
Tel. 01383-729869

The Clerk to the Standards Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

 Standards Committee’s call for views on New Rules on Members Interests
7th April 2002

Dear Sir or Madam,

I would like to thank you for the opportunity to make a contribution to the above and
would submit the following for your consideration:

•
“Members to be required to register all shareholdings which have a
market value in excess of £25 000 or represent 1 % of the issued
share capital of a company.”
Comments:
I believe that all shareholdings of MSP’s should be registered and cannot think of one
good reason against such a declaration.   I have had personal experience of taking part
in an Arbitration and discovering that one of the Arbitrators was at the time that I
agreed to his appointment a shareholder in the company that I was claiming against.
On no account would I have agreed to the appointment of a person who, in my view
could be said to be a member of the opposition if I had been aware of this information
regarding his shareholding. I did not consider any bias that the Arbiter might have
was proportionally linked to the value of shares that he held.
 The Committee’s proposed amendment to record the current market value of shares
in excess of £25 000 would allow an MSP to hold 20 blocks of shares to the value of
£24 000 in different Oil companies, or branches of the same company. Would this
MSP be seen to be objective if he were to vote on legislation concerning Oil
companies is Scotland if this information came to light?
   An MSP like any public servant must be prepared to make certain sacrifices in the
interest of openness. The registration of shareholdings, which have in any case to be
declared on the MSP’s tax return, is no great sacrifice, and will if declared add to the
standing of MSP’s. The scepticism and distrust with which the public view politicians
could be dispelled if the MSP’s on their own initiative brought in new transparent
rules of conduct.
•
“Gifts provided to the Member in connection with his/her
Parliamentary duties and worth no more than 0.5 % of an MSP’s salary
to be registerable. This will ensure that the threshold for registration is
not devalued by inflation”
Comments:
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If we assume for the sake of this point that an MSP’s salary is £50,000 P.A. and 0.5 %
of salary is £250 then an MSP could receive any number of gifts valued in the region
of  £200 without declaring them. My feeling as with shareholdings is that the degree
of indebtedness that a recipient of a gift has is not entirely related to the size of the
gift. Would an MSP who had weekly meetings with a whisky-producing constituent
sustain the appearance of impartiality towards the whisky industry in Parliament if
he/she received a case of whisky valued at £200 after each consultation?
What harm is there in the public knowing the extent of all gifts received by an MSP in
the course of their Parliamentary duties? It is the case in the Westminster Parliament,
The Welsh Assembly, and the Scottish Parliament that some members list all of the
gifts they receive regardless of cost and this does not seem to me to be either an
unreasonable intrusion into privacy or a massive burden on their workload. In the real
world that I inhabit public bodies that I dealt with in the course of my business life
would not allow their employees to accept a bottle of whisky at New-Year! I am not
advocating such action on our MSP’s but think that if MSP’s wish to be viewed as
being different from their colleagues at Westminster they should behave in a different
manner. To avoid radical change by simply tinkering with the transitional
arrangements handed down by Westminster runs the risk of being viewed in the same
jaundiced way as the Westminster Parliament and its members is viewed by the
public; with suspicion and contempt. I am convinced that the people of Scotland
would welcome a voluntary, radical new openness from their elected representatives.
I am not convinced that the Committee’s desire to inflation- proof the status quo
would be seen as a step forward by an already cynical electorate.
•
”The Committee has also indicated that it wishes to consult interested parties
on whether Members should be required to register non-pecuniary interests
such as membership of professional bodies, trade unions or other
organisations such as the Freemasons. These interests may currently be
registered on a voluntary basis by MSP’s.

Comments:
The question of the propriety or otherwise of Freemasonry was brought home to me
personally in 1999 when I faced the prospect of standing trial before a Sheriff, a well-
known Freemason, who had issued a search-warrant for my business premises.
Making the Sheriffs freemasonry contentious was the fact that some of the police
officers involved in the search had openly displayed Masonic symbols. My challenge
to the trial before a different Sheriff called for a declaration on Masonic membership
and led to me lodging a public petition PE306, which is still alive (just) and before the
Justice 2 Committee. Without going into the particular circumstances of my case or
petition the main thrust of my argument is that a litigant is entitled to have confidence
in the objective impartiality of their judge. That is, not only must the judge perform
their duties in an unbiased and impartial way, they must be seen to be impartial. The
membership of a secret society by a judge is something that would in certain
circumstances be incompatible with the appearance of impartiality. It is a matter of
fact that a judge has a: ”duty to disclose any matter which might reasonably be
viewed by a fair minded objective observer as calling into question the judge’s
impartiality in a particular case”*1 My challenge to the court and subsequent petition
were brought because I could find no evidence of Scottish Judges or Sheriffs having
discharged their obligations by declaring membership of the Freemasons voluntarily.
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As there are certain parallels between the public officials who form the Judiciary and
the public officials who run our parliamentary system I will offer my thoughts on why
I feel that Freemasonry is something that should be declared by MSP’s in the interests
of transparency and public confidence in their probity.

 Article 14 of the ECHR entitles me to be free from prejudice, and I believe the fact I
am a non-freemason may cause me to be discriminated against if I am dealing with
Freemasons whose sworn obligation is to prefer their brethren.
 Even if I am wrong in this presumption which is based on my understanding of
Masonic constitutions and obligations, I am entitled to be perceived to be treated by
my elected representatives in a fair and unbiased manner. I would submit that in the
eyes of a fair minded objective observer a non-freemason such as myself would
appear to be at a disadvantage in dealing with an elected representative who is a
Freemason.

 I assert that the general public’s perception of Freemasonry is one of bias,
preferment, and mutual self-help within members of a sect. This in certain
circumstance could cause me to challenge the objective impartiality of an elected
representative who was a Freemason.   It would in any event be wrong for a
Freemason MSP to deprive me of an opportunity to test my contention by keeping
from me (by secrecy of membership) the evidence upon which my challenge, or
objection were based.

My understanding of the general public’s perception of Freemasonry comes from my
own personal experiences as well as the views of Martin McGibbon, The Grand
Secretary of the Grand Lodge of Scotland of Antient Free & Accepted Masons, who
admitted in a recent interview for the Scotsman that the unenviable multiplicity of
undesirable images associated with Freemasonry was: “O’K, rightly or wrongly, it’s a
cross we have to bear”*2. C Martin then went on to describe the necessity for the
consultants he had commissioned to carry out a PR campaign for the Freemasons, as
there was a “need to dispel some of the misconceptions that obviously exist not only in
the press but among the public at large.”*2 I am also persuaded by one of the
supporters to my PE306, a journalist who co-wrote articles on Freemasonry for the
Scotsman in 1996, at which time a significant majority of Scots MP’s were in favour
of disclosure of Masonic membership in the interests of openness including the
current Deputy First Minister who stated that: “membership of any secret society
should be declared”.*3

Anyone who has read the two House of Commons Select Committee reports on
Freemasonry in the Police and the Judiciary 1997 and Freemasonry in Public Life
1999 is made aware of the real concern that undisclosed Freemasonry arouses.
The recent Private Members Bill by Charles Wardle calling for a register of
Freemason MP’s in Westminster is further evidence of concern as to the propriety of
undisclosed membership of secret societies. Despite having all-party leader support
this bill was talked out and appears to have been a token- gesture, which should not be
repeated in Scotland. Rather we should follow the example of the Welsh Assembly,
which has introduced a category of Interest entitled “Freemasons”. The Welsh
example looks likely to survive a challenge by the Freemasons of England and Wales
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who had relied on an ECHR ruling from Strasbourg which however recently decided
that a Freemason Judge’s rights to private life in accordance with Article 8 of the
ECHR were not breached by “disclosure by the press of his membership of the
freemasons “.*4

The final point I would make is that the present voluntary disclosure of non-pecuniary
interests by MSP’s has patently failed as evidenced by the recent outing of the 5
Conservative MSP’s, none of whom had declared Freemasonry as a miscellaneous
interest on a voluntary basis. As with Scotland’s Judges and Sheriffs the assumption
appears to be that Freemasons think that there is nothing contentious with
freemasonry so they have nothing to declare. This highlights a similar problem that is
looming in Local Government with the current Model Codes of Conduct for
Councillors. The indications are that Freemasons will not register their Freemasonry
as a matter that could affect their duties, because that is not how it seems to them.
Another anomaly highlighted by the famous five affair is the McLetchie Answer. i.e.
“ I didn’t lie when I said I wasn’t a mason because I hadn’t been to the lodge for
years”. The question for MSP’s would have to be couched in terms that took account
of McLetchie type answers.

General Summary.
To summarise my views I am in favour of real transparency in the activities of our
public officials, which would give an MSP a level of respect, which would be the
model for, and envy of Europe. To date we have heard much rhetoric on openness and
little real progress toward that end. The registering of all gifts, shareholdings, and
membership of clubs and organisations such as the Freemasons would not be
unworkable, unwieldy, or unwelcome in our MSP’s. Those who oppose these
measures should remember that a sacrifice of privacy goes hand in hand with the
privilege of holding public office.

Trusting this is of some interest to the Committee, and please do not hesitate to
contact me if any clarification or copies of back-up documents are required.

Yours faithfully,

Thomas Minogue.

Source Documents.
*1 Lord Hope in R v Bartle & Others ex Pinochet
*2 Jim Gilchrist The Scotsman S2  12th April 2001
*3 Stephen Breen & Nic Outterside The Scotsman 1st July 1996
*4 The National Assembly of Wales Annex A to STD 02-01 (p7)
















