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Agenda

Standards Committee

2nd Meeting, 2002

Wednesday 30 January

The Committee will meet at 9.30 in Committee Room 3

1. Item in Private: The Committee will consider whether to take Items 3 and 4 in
private.

2. Replacing the Members’ Interests Order: The Committee will consider
issues papers on criminal defences, the mechanics of maintaining the
Register, interests in shares and non-pecuniary interests.

3. Lobbying: The Committee will consider a draft report.

4. Standards Commissioner: The Committee will finalise arrangements for a
press launch to accompany publication of its Committee Bill.

Dr Sam Jones
Clerk to the Standards Committee

Rm. 5.19, PHQ
Ext: 85239

email: samantha.jones@scottish.parliament.uk
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Please find attached papers on the following:

Members’ Interests Order – Criminal Defences and Maintaining the Order ST/02/2/2

Members’ Interests Order – Interests in Shares ST/02/2/2

Members’ Interests Order – Non-Pecuniary Interests ST/02/2/2

Lobbying draft report ST/02/2/3

Standards Commissioner media arrangements ST/02/2/4
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SECOND MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: CRIMINAL
DEFENCES AND THE MECHANICS OF MAINTAINING THE REGISTER

1. Section 39 of the Scotland Act 1998 requires that provision should be
made for the registration of Members’ interests and for certain
consequential matters. The Members’ Interests Order (MIO) was made in
May 1999 as a Transitional Order under the 1998 Act. It anticipates its
eventual replacement by an Act of the Scottish Parliament.

2. The attached issues paper reviews the current provisions of the MIO and
the Code of Conduct on the mechanics of maintaining the Register and the
absence of any defences to criminal offences under the Order. The paper
examines some potential revisions which the Committee may wish to
consider in formulating its proposals for replacement legislation.

CLERK TO THE STANDARDS COMMITTEE
JANUARY 2002
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 Defences to Criminal Proceedings

1. Article 8 of the Members’ Interests Order provides that any Member who
takes part in Parliamentary proceedings with out having complied with, or
in contravention of the rules on the registration and declaration of interests
and paid advocacy is guilty of a criminal offence. Article 8(2) sets out the
criminal sanction whereby a Member convicted of an offence under the
MIO is liable on summary conviction to a fine not exceeding ‘level 5 on the
standard scale’, currently £5 000. Article 8 reflects sections 39(6) and
39(7) of the Scotland Act which provides that breaches of the rules on
Members’ interests set out above is a criminal offence. If the Committee
wished to ‘decriminalise’ the rules on Members’ interests, section 39 of the
Scotland Act would require amendment.

2. Whilst the Order provides a criminal sanction, it does not provide possible
defences.

3. The Committee could consider the inclusion of a defence in relation to the
requirements to register and declare interests. Some examples of possible
defences are listed below:

• the Member took all reasonable steps and exercised all due
diligence to comply with the requirements on registration and
declaration of interests

• the Member was not aware and neither suspected nor had any
reason to suspect that they had a registrable or declarable interest

• the Member took such care as in all the circumstances was
reasonably required to comply with the requirements on registration
and declaration of interests.

• Should the replacement legislation contain provisions on possible
defences in relation to the registration and declaration of interests? If
so, what should the defence(s) be?

The Mechanics of Maintaining the Register

4. The Committee may also wish to review the provisions which dictate how
the Register should be maintained and updated. Article 3(8) of the MIO
gives the Parliament a considerable degree of discretion in deciding what
form the Register should be kept:

The Register may be kept in such form (which need not be documentary form) as the
Clerk may consider appropriate and, if is kept otherwise than in documentary form, it
shall be in such form that when printed and displayed it shows the information
mentioned in paragraph 2 [that is, details of registrable interests, date of registration,
etc]

Article 3(6) of the MIO states that

The Register shall be printed and published by the Clerk at such intervals and in such
manner as the Parliament may determine.



ST/02/2/2

One interpretation of this provision is that the Register should be printed
and published in hard copy. In July 1999, the Parliament approved a
motion from the Standards Committee which stated that the Register would
be printed and kept in a loose leaf folder in the office of the Clerk of the
Parliament and that it would be published on the internet. The Committee
may wish to review this practice and ensure that the replacement
legislation is explicit on how the Register is maintained. Alternatively, the
Committee may wish to retain the flexibility of Article 3(8) of the MIO which
would enable the Parliament to keep pace with developments in
information technology and systems.

5. Details of Members’ ceased interests are removed from the Register on an
annual basis. This creates an anomaly whereby ceased interests notified
to the clerks two weeks before the annual review of the Register only
remain for that period whereas ceased interests notified two weeks after
the review will remain for fifty weeks. Should ceased interests be removed
from the Register at once given that previous entries are available for
public inspection or should they remain on the Register for a specified
period, such as twelve months from when they were first registered.

• Should the replacement legislation specify how the Register should
be held or should the flexible approach of Article 3(8) be retained?

• How should ceased interests be removed from the Register? Should
it be on an annual basis as operated currently or should ceased
interests be removed at once or within a specified period?
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SECOND MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: INTERESTS IN
SHARES

Background

1. At its meeting on 26 September 2001 the Committee considered a paper
on existing categories of registrable interests. In reviewing the current
requirement on Members to register interests in shares, the Committee
requested further advice on determining the appropriate threshold for
registration.

The Current Provisions

2. All Members are currently required to register their or their partner’s or
‘relevant person’s’ shareholdings (‘relevant person is defined as a person
who is subject to the control or direction of a Member in respect of the
shareholding). The threshold for registration is where the nominal value is
greater than 1% of the issued share capital or has a nominal value in
excess of £25 000. The provisions are broadly similar to those in place at
Westminster, although the rules in the House of Commons’ Code of
Conduct specify ‘dependent children’ rather than the wider class of
‘relevant person’ as employed here. The Commons’ Code also requires
MSPs to state the nature of the company’s business in each case.

Issues for Consideration

3. The Committee indicated that it wished to consider whether the nominal
value and percentage of share capital remained an appropriate
measurement. Arguably the market value of the shareholding would be a
more appropriate threshold as the nominal and market values often differ
markedly and the former is a poor measure of the true value of a
shareholding. For example, BT shares had a nominal value of 50p at
launch. On 24 January 2002, BT shares were priced at £2.36 each. If the
Committee wished to adopt this approach, it will need to address
fluctuations in market value. This could be achieved by requiring Members
to update the value of their interest in shares on an annual basis, perhaps
at the beginning of the financial year. The current threshold of £25 000,
which reflects the current requirements at Westminster, could be deemed
to be an appropriate level.

4. The Committee may wish to retain the percentage of issued share capital
of a company as a suitable measurement in addition to the market value of
a shareholding as this may be argued to reflect the influence which the
interest could be perceived as having over the Member. Similarly a
Member with more than a 1% share in the issued share capital of a
company could be seen as having some influence over the company in
question and this could also be perceived as potentially influencing his/her
Parliamentary conduct.
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5. The Committee will also wish to consider whether the application of this
provision to unit trusts should be clarified. Article 6 of the MIO refers to
stocks/shares ‘of a company’. Unit trusts comprise shareholdings in more
than one company and are therefore not caught by the MIO. The
Committee may view this as the correct approach as a unit trust
represents an indirect interest in shares as the specific holdings within the
fund will vary from day to day. For example, if a Member has a unit trust
which includes a holding in Vodafone, should he/she be required to
declare an interest if he/she participated in a debate on the siting of mobile
‘phone masts? Other than the six monthly report from the fund manager,
the Member is unlikely to know that he has an indirect interest in a
Vodafone. As currently drafted the MIO makes no reference to unit trusts.
The Committee may wish to consider whether or not the replacement
legislation should require registration and declaration of interests in unit
trusts.



ST/02/2/2

SECOND MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: NON-PECUNIARY
INTERESTS

Background

1. At its meeting on 7 November 2001, the Standards Committee considered
whether the replacement legislation on Members’ interests should include a
requirement for MSPs to register non-pecuniary interests. The Committee
requested a further issues paper before finalising its policy. In particular, the
Committee wished to review the approach of other Parliaments and Assemblies
to the registration of non-pecuniary interests.

Current Requirements in the Scottish Parliament

2. Section 4.2.12 of the Code of Conduct encourages Members to register non-
pecuniary interests which might be thought by others to influence his or her
actions in the Parliament. Such interests are registered on a voluntary basis with
a significant number of MSPs currently registering non-pecuniary interests such
as membership of an interest group in the ‘Miscellaneous’ category of the
Register. Members registering interests in this manner are not required to declare
them in relevant proceedings, although they may do so on a voluntary basis
(Section 5.2.6 of the Code).

Other Parliaments and Assemblies

3. The House of Commons currently operates a similar system to the Scottish
Parliament whereby Members may register an unremunerated interest if the
interest

….. might be thought by others to influence his or her actions in a similar manner to a
remunerated interest ….. (The Guide to the Rules Relating to the Conduct of Members,
paragraph 34)

4. In contrast, the National Assembly for Wales requires limited registration of
non-pecuniary interests. Standing Order 4 requires Assembly Members to
register paid or unpaid membership or chairmanship of any body funded in whole
or in part by the Assembly. The Assembly also currently requires Members to
register membership of the Freemasons. However, the legality of the provision
has been thrown into doubt by two cases which have been considered by the
European Court of Human Rights. The Assembly’s Standards of Conduct
Committee is currently considering the implications of these judgements. If the
Committee wished to consider introducing a similar requirement into the Scottish
Parliament, it would need to take legal advice on the potential ECHR and Data
Protection ramifications.

5. In relation to Scottish Local Government, Sections 1(3) and 2(3) of the Ethical
Standards in Public Life etc. (Scotland) Act  provide for codes of conduct
requiring registration of both pecuniary and non-pecuniary interests by local
authority councillors and members of devolved public bodies. The Executive’s
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draft Code of Conduct for Councillors published in late 2001 proposes the
following provision on non-pecuniary interests:

Councillors may also have significant non-financial interests and it is equally important that
relevant interests such as membership or holding office in public bodies, companies, clubs
societies and organisations such as trade unions and voluntary organisations, are registered
and described. In this context, non-financial interests are those which members of the public
might reasonably think could influence your actions, speeches or votes in the Council.

6. Many other Parliaments and Assemblies appear to adopt the voluntary approach
to non-pecuniary interests. Members of the Dail and the Seanad may prepare a
statement at any time declaring any non registrable interest which he/she feels is
relevant to parliamentary proceedings. This approach has been adopted by state
legislatures in Canada which do not require the registration of non-pecuniary
interests on a mandatory basis.

7. Some institutions in Australia, however, have provided for limited compulsory
registration of non-pecuniary interests in the form of unremunerated positions in
trade unions, professional and business associations. The Parliament of New
South Wales has adopted this approach, for example, whilst permitting the
registration of other non-pecuniary interests on a voluntary basis. The relevant
Members’ interests legislation at the Parliament of Victoria has adopted a
broader approach, however. Members are required to disclose all interests,
pecuniary or otherwise, that may appear to raise a material conflict with their
public duties.

Policy Issues

8. Section 39 of the Scotland Act requires that ‘provision shall be made’ requiring
registration of financial interests. However, this does not mean that provision
cannot also be made for registration of non-pecuniary interests. Provision in the
replacement legislation for registration of non-pecuniary interests is not prevented
by Section 39 but such provisions would not automatically attract a criminal
sanction in terms of subsection 39(6). The replacement legislation could make
separate provision for the failure to comply with any requirement to register non-
pecuniary interests which could include a criminal penalty.

8. As an alternative to including such provision in the Bill, the Code of Conduct
could be amended to require registration of non-pecuniary interests.
Contravention of this would not attract criminal sanction. This approach would be
consistent with the CSG Working Group’s recommendations on the registration
and declaration of such interests. The Working Group recommended that
Members should be required to register:

any unremunerated interests which might reasonably be thought by others to influence the
Member in his or her capacity as a Member of the Scottish Parliament. This might include, for
example, directorships or membership of voluntary and charitable organisations, professional
bodies or associations, other societies or sporting or artistic organisations where such a body
or its members could directly benefit from a decision taken by the Parliament.

     The Working Group also recommended that failure to register such an interest
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     should not be a criminal offence.

9. Although the CSG Working Group did not expand on its reasoning for
recommending the registration of non-pecuniary interests in its final report, it
could be argued that such interests could potentially influence a Member’s
participation in Parliamentary proceedings as much as a pecuniary interest. In its
work on the declaration and registration of interests in the House of Lords, the
Neill Committee argued that non-pecuniary interests were relevant on the ground
that they provided a ‘more complete picture of the standpoint of the member’1.
However, it could be argued that such a provision would be disproportionate and
that the current voluntary approach to the registration and declaration of non-
pecuniary interests is sufficient. Moreover, whilst registration of non-pecuniary
interests could be argued to give greater transparency, it would render the day to
day operation of the Register unwieldy and significantly increase the burden of
registration on Members as well as the scope for genuine error.

10. There might also be complex definitional issues in setting out exactly what non-
pecuniary interests should be registrable. The Committee could, therefore,
choose to limit the requirement to register to a limited class of non-pecuniary
interest. This would mirror the approach taken by some Australian legislatures for
example, including positions held in or membership of trade associations,
professional organisations and trade unions. Another approach would be that
used in the draft Code of Conduct for Councillors, where non-pecuniary interests
are defined as those which the public might reasonably think could influence a
Councillor’s actions. Similarly, in the Victoria Parliament Members are required to
disclose all interests, pecuniary or otherwise, that may appear to raise a material
conflict with their public duties. Arguably, this would provide less clarity to MSPs
than restricting the requirement to positions held/membership of trade and
professional organisations and trade unions.

11. The Committee will also wish to note that there was considerable opposition to
the registration of non-pecuniary interests from a majority of MSPs who
responded to the Committee’s consultation paper.  Many respondents felt that
such a provision would be disproportionate.

12. The Committee is invited to consider its policy on the registration of non-
pecuniary interests.

                                                
1 Seventh Report of the Committee on Standards in Public Life, Standards of Conduct in the House of
Lords, CM 4903-I, paragraph 5.51


