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Agenda

Standards Committee

14th Meeting, 2001

Wednesday 7 November

The Committee will meet at 9.30am in Committee Room 3, Committee
Chambers.

1. Items in Private: The Committee will consider whether to take item 3 in
private.

2. Complaint in Relation to Annexe 5 of the Code of Conduct: The
Committee will take evidence from Tommy Sheridan MSP.

3. Complaint in Relation to Annexe 5 of the Code of Conduct: The
Committee will resume its consideration of the Adviser’s report.

4. Complaint in Relation to Annexe 5 of the Code of Conduct: The
Committee will consider whether there has been a breach of the Code of
Conduct.

5. Replacing the Members’ Interests Order: The Committee will consider a
paper on possible new categories of registrable interests.

Dr Sam Jones
Clerk to the Standards Committee

Rm. 5.19, PHQ
Ext: 85239

email: samantha.jones@scottish.parliament.uk
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FOURTEETH MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: NEW CATEGORIES
OF REGISTRABLE INTERESTS

1. Section 39 of the Scotland Act 1998 requires that provision should be
made for the registration of Members’ interests and for certain
consequential matters. The Members Interests Order (MIO) was made in
May 1999 as a Transitional Order under the 1998 Act. It anticipates its
eventual replacement by an Act of the Scottish Parliament (Article 10).

2. At its meeting on 12 September 2001, the Committee agreed a work
programme for the development of its proposals for replacement
legislation for the MIO.

3. This issues paper provides an overview of possible new categories of
registrable interests which could be included in the Committee’s proposals
for replacement legislation. The Committee is invited to consider the paper
and develop its policy on this section of the MIO.

CLERK TO THE STANDARDS COMMITTEE
NOVEMBER 2001
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Introduction

1. Section 39 of the Scotland Act 1998 and the Members’ Interests Order
require the establishment and maintenance of a Register of Members’
Interests and sets out the interests that are to be registered. The
provisions in the MIO on registrable interests are considered to be more
exacting than those at Westminster and failure to comply could constitute
a criminal offence.

2. When the Committee carried out its work on drafting the Parliament’s
Code of Conduct, Members agreed to revisit some of the
recommendations of the Consultative Steering Group Working Group on
the Code of Conduct when developing replacement legislation for the MIO.
This paper provides an overview of those recommendations as well as
introducing some other new registrable interests which the Committee may
wish to consider incorporating into its proposals.

3. In deciding whether to recommend new categories of registrable interests,
the Committee will wish to consider the purpose of registration. The
principle of transparency is generally held to underpin the Members’
interests framework as a safeguard against possible conflicts of interest. It
follows, therefore, that interests which are likely to influence an MSP in the
conduct of his/her Parliamentary duties or could be perceived as such
should be published. Section 4.1.1 of the Code, for example, states that:

The main purpose of the Register is to provide information about certain financial
interests of Members which might reasonably be thought by others to influence
Members’ actions, speeches or votes in the Parliament, or other actions taken in their
capacity as Members.

In its seventh report, the Neill Committee (now the Wicks Committee)
highlighted the importance of proportionality in developing rules on
conduct:

…… the Committee now sees proportionality as a test to be kept constantly in mind
by any body drawing up rules for conduct. Such rules will command more respect and
adherence if they are comprehensible, simple and proportionate.1

Non Pecuniary Interests

4. The Committee may wish to consider extending registrable interests to
encompass non-pecuniary or non-financial interests such as
unremunerated directorships or membership of voluntary and charitable
organisations, professional bodies, societies or sporting or cultural
organisations.

                                     
1 Seventh Report of the Committee on Standards in Public Life, Standards of Conduct in the
House of Lords, CM 4903-I, paragraph 2.3
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5. Section 39 of the Scotland Act provides that “provision shall be made”
requiring registration of financial interests.  However, this does not mean
that provision cannot also be made for registration of non-pecuniary
interests.  Provision in the Bill replacing the MIO for registration of non-
pecuniary interests is not prevented by section 39 but such provisions
would not automatically attract a criminal sanction in terms of subsection
39(6).  The Bill could make separate provision for the failure to comply with
any requirement to register non-pecuniary interests which could include a
criminal penalty.

6. As an alternative to including such provision in the Bill, the Code of
Conduct could be amended to require registration of non-pecuniary
interests. Contravention of this would not attract criminal sanction. This
approach would be consistent with the CSG Working Group’s
recommendations on the registration and declaration of such interests.
The Working Group recommended that Members should be required to
register:

any unremunerated interests which might reasonably be thought by others to
influence the Member in his or her capacity as a Member of the Scottish Parliament.
This might include, for example, directorships or membership of voluntary and
charitable organisations, professional bodies or associations, other societies or
sporting or artistic organisations where such a body or its members could directly
benefit from a decision taken by the Parliament.

The Working Group also recommended that failure to register such an
interest should not be a criminal offence.

6. Currently, paragraph 4.2.12 of the Code of Conduct encourages Members
to register non-pecuniary interests which might be thought by others to
influence his or her actions in the Parliament.  Such interests are
registered on a voluntary basis with a significant number of MSPs currently
registering some non-pecuniary interests such as their membership of
interest groups in the ‘Miscellaneous’ category of the Register. The
Committee may wish to endorse the continuation of this voluntary
approach. Members registering interests in this manner are not required to
declare them in relevant proceedings, although they may do so on a
voluntary basis.2

7. The House of Commons currently operates a similar system to the
Scottish Parliament whereby Members may register an unremunerated
interest if the interest

…. might be thought by others to influence his or her actions in a similar manner to a
remunerated interest ….3

In contrast, the National Assembly for Wales requires limited registration of
non-pecuniary interests. Standing Order 4 requires Assembly Members to

                                     
2 Section 5.2.6 of the Code of Conduct.
3 The Guide to the Rules Relating to the Conduct of Members, paragraph 34.
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register paid or unpaid membership or chairmanship of any body funded in
whole or in part by the Assembly.

8. Sections 1(3) and 2(3) of the Ethical Standards in Public Life etc.
(Scotland) Act  provide for codes of conduct requiring registration of both
pecuniary and non-pecuniary interests by local authority councillors and
members of devolved public bodies.  By excluding MSPs from registering
non-pecuniary interests, the Parliament could be exposed to allegations of
double standards. On the other hand, a significant distinction can be
drawn between MSPs and local councillors and some public bodies: the
latter are frequently engaged in executive business such as letting large
contracts and awarding planning permission.

9. Although the CSG Working Group did not expand on its reasoning for
recommending the registration of non-pecuniary interests in its final report,
it could be argued that such interests could potentially influence a
Member’s participation in Parliamentary proceedings as much as a
pecuniary interest. In its work on the declaration and registration of
interests in the House of Lords, the Neill Committee argued that non-
pecuniary interests were relevant on the ground that they provided a ‘more
complete picture of the standpoint of the member’4. However, it could be
argued that such a provision would be disproportionate and that the
current voluntary approach to the registration and declaration of non-
pecuniary interests is sufficient. Moreover, whilst registration of non-
pecuniary interests could be argued to give greater transparency, it would
render the day to day operation of the Register unwieldy and significantly
increase the burden of registration on Members as well as the scope for
genuine error. There might also be complex definitional issues in setting
out exactly what non-pecuniary interests should be registrable.

10. The Committee will also wish to note that there was considerable
opposition to the registration of non-pecuniary interests from a majority of
MSPs who responded to the Committee’s consultation paper.  Many
respondents felt that such a provision would be disproportionate.

•  Should MSPs be required to register non-pecuniary interests
or does the Committee wish to endorse the current approach
whereby Members register and declare such interests on a
voluntary basis?

Spouses/Cohabitees and Close Family Members

11. The Committee may wish to consider whether there is a need to ensure
consistency in the application of the registration provisions in relation to
spouses/cohabitees and close family members. Whilst the MIO provisions
on gifts and interest in shares apply to spouses/cohabitees, these
individuals are outwith the provisions on remuneration.

                                     
4 Seventh Report of the Committee on Standards in Public Life, Standards of Conduct in the
House of Lords, CM 4903-I, paragraph 5.51
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12. The CSG Working Group recommended the registration of pecuniary and
non-pecuniary interests of spouses/partners and close family members ‘in
almost all cases’ . The CSG Working Group considered whether this
information could be registered but not made publicly available. It
concluded that this did not sufficiently address the public interest. It did
propose, however, that failure to register such interests should not be a
criminal offence and that in particularly sensitive cases, such as marital
breakdown, the Member could decline to register on the advice of the
clerks if this was ‘consistent with the overriding public interest’.

13. The Standards of Conduct Committee of the National Assembly for Wales
has recently recommended that the registration provisions should be
extended to partners and children of Assembly Members. The Committee
intends this to replace the existing requirements on ‘indirect interests’ in
the Assembly’s Code which are defined as ‘where another person has an
interest (financial or otherwise) in the matter in question and there is an
established relationship (of whatever nature) between that Member and
that other person’.

14. It could be argued that the interests of spouses and family members are of
legitimate public interest in that gifts or other benefits could be passed to
them in order to influence the Member or to circumvent the rules on
registration. Extending the Order in this way, however, would increase the
complexity of the Register, encroach on the privacy of family members and
could be seen as a disproportionate response. The rare cases which might
be of legitimate public interest could be masked by the sheer volume of
entries. Consideration would need to be given to any ECHR issues around
the disclosure of spouses’ or partners’ interests and the Committee may
consider it necessary to take further legal advice on legislative
competence in relation to this area.  For example, the disclosure of
spouses’ or partners’ interests could be construed as an interference with
the ECHR Article 8 right to privacy. If the Committee wished to introduce
such a provision, it would need to demonstrate that it was a necessary and
proportionate policy.

15. The Committee will also wish to note that there was considerable
opposition to extending the registration requirements to partners and
family members from MSPs who responded to the Committee’s
consultation paper on the grounds that it represented an unacceptable
invasion of their privacy.

•  Should spouses/cohabitees and close family members be
required to register the same interests as a Member?

Pensions

15. The MIO does not require Members to register or declare the receipt of
pensions. This reflects the rules at Westminster which are silent on the
issue of the receipt of pensions by MPs. This could be argued to be an
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anomaly as a pension could be seen as a form of remuneration and that
this could be seen as a possible influence over a Member’s conduct of
his/her Parliamentary duties. Conversely it could be argued that the receipt
of a pension does not represent a continuing financial relationship with a
company or other organisation. A number of Members currently choose to
register the receipt of pensions on a voluntary basis under the
‘miscellaneous’ category.

•  Should Members be required to register pensions?

The Provision of Services By Members

16. The CSG Working Group recommended that Members who had entered
into agreements which involved the provision of services in their capacity
as MSPs, such as a regular newspaper column, should be required to
ensure that any such agreement is in written form and a full copy is
deposited with the keeper of the Register of Interests. This
recommendation has not been implemented to date. MPs are required to
deposit such agreements with the Parliamentary Commissioner for
Standards. The agreement must specify the nature of the services to be
provided and the fees or benefits received (this may be expressed in
bands, for example £5001 - £10 000). The remuneration must also be
entered in the Register of Interests.

17. The views of MSP respondents to the Committee’s consultation paper
were mixed on this issue. Some respondents were of the view that such
agreements should be deposited with the Standards Committee. Others
thought that the existing requirement to register such employment as
remuneration was sufficient.

•  Should agreements which involve the provision of services by
Members in their capacity as MSPs be lodged with the
Standards Clerks?
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