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1. Items in Private: The Committee will consider whether to take items 4 and 5
in private.

2. Confidentiality: The Committee will consider an issues paper.

3. Replacing the Members’ Interests Order: The Committee will consider a
paper on existing categories of registrable interests.

4. Standards Commissioner: The Committee will consider a paper on
outstanding policy issues.

5. Complaint Concerning Rural Development Committee Meeting on 1 May
2001: The Committee will consider a draft report. 
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TWELFTH MEETING OF THE STANDARDS COMMITTEE
CONFIDENTIALITY

1. At its meeting on 12 September, the Committee commissioned an issues
paper examining options for the investigation of unauthorised disclosures.

2. The Committee is invited to consider the attached issues paper.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2001
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Investigating ‘Leaks’

Background

1. Since November 2000, three complaints concerning the alleged
unauthorised disclosure of confidential material from Committees of the
Parliament have been referred by the Standards Committee to the
temporary Standards Adviser. In tandem, the Committee agreed to
conduct an inquiry to review the existing provisions on confidentiality in the
Code of Conduct and the current procedures for investigating ‘leaks’.

2. The Committee has noted the difficulty in identifying those responsible for
unauthorised disclosures. It is unlikely that a Member having betrayed the
confidence of his or her peers and the Parliament will subsequently admit
responsibility.

3. The current approach of the Standards Committee to the investigation of
‘leaks’ is to employ the same procedure as to any complaint against an
individual Member. This involves the Standards Adviser interviewing each
Member of the Committee and explicitly asking whether or not he/she
leaked the report. However, the Committee has expressed concern that
the current investigative procedure is both costly and time-consuming. At
its meeting on 23 May 2001, therefore, the Committee agreed to identify
alternative procedures for the investigation of ‘leaks’.

The Westminster and Canadian Models

4. At its meeting on 19 June 2001, the Committee considered a paper which
reviewed the approach to ‘leak’ investigations taken by the House of
Commons and the Canadian Senate whereby the committees concerned
are responsible for carrying out an initial inquiry into an unauthorised
disclosure.

5. At the request of the Standards Committee, the paper was subsequently
sent to all Conveners and the Conveners Liaison Group was asked for its
views on the Westminster and Canadian models. The CLG considered the
paper at its meeting on 11 September. The Group expressed a preference
for committee ‘leaks’ to be investigated by an independent investigator.
One Convener suggested that in deciding whether or not to investigate a
‘leak’ the Standards Committee should take a view on the seriousness of
the leak and whether an investigation would be worthwhile.

6. The Committee considered the CLG’s response at its meeting on 12
September. Whilst noting the CLG’s views, the Committee nevertheless
agreed that the Committee concerned could play a key role in responding
to unauthorised disclosures. The Committee agreed to examine the scope
within the existing procedures for facilitating this approach.



ST/01/12/2

The Current Approach

7. Section 10 of the Code of Conduct requires that complaints submitted to
the Standards Committee should, inter alia, identify a Member. Where a
Member is named in a complaint as allegedly being involved in an
unauthorised disclosure, the complaint is referred directly to the temporary
Adviser to consider whether it warrants a full investigation. Such a
complaint would not be considered by the Standards Committee until the
Adviser has completed his investigation. This approach enables the
Adviser to ‘sift out’ cases where the complaint appears to be unwarranted.
Only those complaints which appear to have foundation proceed to a
Stage 2 investigation thus enabling a more effective use of the Adviser’s
and the Committee’s resources. 

8. To date, however, none of the complaints concerning ‘leaks’ investigated
by the Adviser have named an individual Member. The requirement in the
Code of Conduct to identify a Member makes the formulation of a
complaint of breach of confidentiality problematic where a disclosure has
taken place but there is no indication of the source of the alleged ‘leak’.
The Committee has therefore exercised its discretion to consider a
complaint not submitted in the prescribed format as set out in section
10.2.3 of the Code:

The Standards Committee reserves the right to determine whether any complaint not
yet submitted in accordance with the procedure described above should,
nonetheless, be considered.

9. In order to ensure that the Committee concerned plays a key role in the
response to an alleged ‘leak’, it is suggested that in determining whether
or not to exercise its discretion under section 10.2.3, the Standards
Committee consider writing to the Convener of the relevant Committee
inviting the Committee’s views on the alleged unauthorised disclosure and
the merits of any subsequent investigation. The Committee Convener’s
response would be an important factor in the Standards Committee’s
decision as to whether the circumstances of the alleged ‘leak’ warranted a
full investigation and hence a referral to the temporary Adviser.

Conclusion

10. The Committee is invited to consider the proposal outlined in
paragraph 9 above whereby if a complaint concerning an alleged
‘leak’ does not name an individual MSP, the Standards Committee
invites the views of the Committee concerned prior to deciding
whether to exercise its discretion to refer the complaint to the
Adviser for a Stage 2 investigation. If the Committee agrees to this
proposal, it will also wish to consider whether the Standards
Commissioner Bill should contain a provision permitting the
Committee to refer such cases to the Commissioner for
investigation.
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11. If the Committee endorses this proposal, then a draft report setting
out the Committee’s findings in its confidentiality inquiry could be
brought forward for its consideration in October. It is envisaged that
as well as addressing the procedures for investigating unauthorised
disclosures, the draft report will examine the need for changes to the
current provisions in the Code of Conduct on confidentiality, for
example on ‘off the record’ briefings.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2001
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TWELFTH MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER: EXISTING
CATEGORIES OF REGISTRABLE INTERESTS

1. Section 39 of the Scotland Act 1998 requires that provision should be
made for the registration of Members’ interests and for certain
consequential matters. The Members Interests Order (MIO) was made in
May 1999 as a Transitional Order under the 1998 Act. It anticipates its
eventual replacement by an Act of the Scottish Parliament (Article 10).

2. At its meeting on 12 September 2001, the Committee agreed a work
programme for the development of its proposals for replacement
legislation for the MIO.

3. This issues paper provides an overview of the current provisions of the
Order on registrable interests. The Committee is invited to consider the
paper and develop its policy on this section of the MIO.

CLERK TO THE STANDARDS COMMITTEE
SEPTEMBER 2001
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Existing Categories of Registrable Interests

Introduction

1. Section 39 of the Scotland Act 1998 and the Members’ Interests Order
require the establishment and maintenance of a Register of Members’
Interests and set out the interests that are to be registered. The provisions
in the MIO on registrable interests are more exacting than those at
Westminster and failure to comply could constitute a criminal offence.

Purpose of the Register

2. In considering the existing categories of registrable interests, the
Committee may wish to first consider the purpose of the Register. Whilst
the MIO is silent on this, section 4.1.1 of the Code of Conduct sets out the
purpose of the Register as follows:

The main purpose of the Register is to provide information about certain financial
interests of Members which might reasonably be thought by others to influence
Members’ actions, speeches or votes in the Parliament or other actions taken in their
capacity as Members.

3. The Neill Committee has characterised the disclosure of interests –
whether by declaration or registration - as having a dual purpose. First, to
indicate those personal interests which might reasonably be thought by
others to influence a Member in his or her conduct. Second, to indicate
those personal interests which demonstrate a Member’s particular
expertise or involvement in the subject being debated.1

4. The Committee may wish to consider setting out the purpose of the
Register in its proposals for replacement legislation.

Remuneration/Related Undertaking

5. To date, the provisions on remuneration have been relatively
unproblematic. However, whilst dual membership is not currently an issue
in the Parliament, the Committee may wish to consider removing the
requirement to register salaries and allowances received from membership
of the House of Commons/House of Lords or the European Parliament.
Arguably information about remuneration received as a result of an MSP’s
membership of another Parliament or Assembly is already publicly
available.

� Should salaries/allowances arising from an MSP’s membership
of another Parliament or Assembly continue to be registrable?

                                     
1 Seventh Report of the Committee on Standards in Public Life, Standards of Conduct in the
House of Lords, CM4903-1
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Election Expenses

6. The provisions in the MIO on the registration of election expenses
currently  require a Member to register any contributions from a single
source which exceed 25% of the actual expenses incurred by him/her. The
rules exclude payments to a Member from political parties. The Committee
is invited to consider whether this exemption should remain in the
replacement legislation. If the purpose of registration is to ensure
disclosure of all relevant financial support, there is an argument that the
financial contribution to election expenses provided by political parties
should be registered. On the other hand, many observers are likely to take
such financial support for an MSP from his/her political party as read. 

� Should the exemption from registration relating to donations
from political parties remain?

� Is the 25% threshold appropriate?

Sponsorship

7. The MIO defines sponsorship as ‘financial or material support on a
continuing basis to assist him/her as a Member’2. Section 4.3.26 of the
Code of Conduct specifically excludes constituency plan agreements or
other forms of sponsorship of a Member’s constituency party, unless the
Member receives the sponsorship himself or herself. The Committee may
wish to make explicit reference to this in the replacement legislation. 

8. A strict interpretation of the sponsorship provisions in the MIO could
include sponsorship by unincorporated associations such as political
parties. This would require a Member to register support from his/her own
party. Whilst the provisions of the MIO are not currently being interpreted
in this manner, the Committee may wish to address this in its proposals for
replacement legislation. It is suggested that the Committee’s approach
should be consistent with its approach to the provisions on election
expenses.

9. The problematic interaction between sponsorship and paid advocacy will
be dealt with in a separate paper when the Committee comes to consider
the current rules on paid advocacy.

� Should the replacement legislation explicitly exclude
constituency plan agreements and other forms of sponsorship
of constituency parties from the rules on sponsorship?

� Should support from Members’ own parties be excluded from
the provisions on sponsorship?

                                     
2 Schedule to Article 4, paragraph 5(2).
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Gifts

10. The requirements for the registration of gifts have been highlighted as
being too widely drawn. As currently drafted, the Order requires that all
gifts over £250 must be registered. This means that gifts must be
registered even if they are from a partner or other family member3.
Concern has focused on two aspects of the provisions. First, the
requirement to register gifts from family members has been criticised as an
unacceptable invasion of MSPs’ privacy. Second, the £250 threshold has
been argued as being too low. 

11. In reviewing the provisions on gifts, the Committee may wish to consider
exempting gifts from certain sources such as family members and
spouses/partners from registration. An alternative approach could be to
examine whether the requirement to register should apply to all gifts or
only gifts provided to the Member in connection with his/her Parliamentary
duties. The Committee will also wish to assess whether the £250 threshold
is appropriate and on what basis it should be reviewed in the future. These
are discussed further in the following paragraphs.

Exemptions 

12. The requirement to register gifts from close family members has been
highlighted as one of the more contentious aspects of the MIO. Several
MSP respondents to the Committee’s consultation paper argued that the
provision did not correctly strike the balance between the demands of
transparency and a Member’s and his/her family’s privacy. In particular, a
number of respondents felt that the rule represented an unacceptable
invasion of the privacy of family members and that such gifts were highly
unlikely to influence a Member’s view or voting decision.

13. The Committee could propose that gifts from close family members should
not be registrable. The legislation would need to define ‘close family
member’. One approach could be to adopt the relationships set out in
Paragraph 7(2) of the Schedule to the MIO which deals with overseas
visits. This states that Members need not register such trips if they are
wholly met by the Member’s spouse/cohabitee, mother, father, son or
daughter. The Committee may consider this list to be overly restrictive in
the context of gifts, however. It could therefore look at including the
Member's siblings and grandparents in any such exemption.

14. An alternative approach could be to require registration only where the gift
is provided to the Member in connection with his or her Parliamentary
duties. This approach has been adopted in the Register of Members’ Staff
Interests where the threshold for registration has been set much lower
than that for Members at £50. In the House of Commons, MPs are

                                     
3 Schedule to Article 4, paragraph 6.
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required to register gifts which ‘in any way relate to membership of the
House’4. MPs are advised that

The extent to which this exemption applies in any particular case is necessarily a
matter of judgement. Both the possible motive of the giver and the use to which the
gift is put have to be considered: if it is clear on both counts that the gift or benefit is
entirely unrelated to membership of the House, or would not reasonably be thought
by others to be so related, it need not be registered. If there is any doubt it should be
registered.

The CSG Working Group on the Code of Conduct adopted a similar
approach, proposing that gifts relating in any way to membership of the
Scottish Parliament should be registered. Arguably this approach could be
seen as addressing the privacy issue by excluding gifts which are of a
personal nature and unconnected to a Member’s Parliamentary role.
However, it could be countered that registration would be too dependent on
a Member’s judgement of whether the gift was connected to his or her
membership of the Parliament, although this could be addressed by
requiring an objective test similar to that used in the House of Commons as
set out above.

The Threshold for Registration

15. As indicated above, the £250 threshold has also been criticised as too low.
The Committee may also wish to consider whether - and on what basis -
the threshold should be reviewed.

16. In the House of Commons, the threshold is set at 0.5% of an MP’s salary
or £235. This approach was also recommended by the CSG Working
Group. By setting the threshold as a percentage of a Member’s salary, this
would remove the need to review the level in the future to ensure that it
was not devalued by inflation. If the Committee were to adopt this
approach, it would effectively lower the current threshold to £206.
However, the Committee might view a lower threshold as more
appropriate if it proposed that only gifts received in connection with an
MSP’s membership of the Parliament should be registrable.

Gifts to Spouses/Partners

17. The MIO requires Members to register gifts over £250 to
spouses/partners. Whilst the provisions on registration in relation to an
MSP’s family will be considered in detail at a future meeting, the
Committee may wish to note at this juncture that it might be appropriate to
bring other family members within the provisions on gifts if the Committee
proposes that only gifts related to membership of the Parliament should be
registrable. The House of Common’s rules require gifts to MPs’ spouses to
be registered if they relate to their partner’s membership of the House.
Whilst this could be seen as an unacceptable invasion of a Member and
his/her family’s privacy, it could be argued to be closing a potential

                                     
4 The Guide to the Rules Relating to the Conduct of Members, paragraph 24. 
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loophole where an individual or organisation seeks to influence a Member
by sending gifts to a close relation. In short, the Committee would be
seeking to exclude gifts within the family from registration. Gifts from
external sources which could be construed as relating to an MSP’s
membership of the Parliament would be registrable.

Summary of Issues

18. The Committee may wish to consider the following issues:

� Should gifts from close family members be exempted from
registration? If so, how should a close family member be
defined?

� OR should only those gifts related to an MSP’s membership of
the Parliament be registrable?

� Is the £250 threshold appropriate? If not, what threshold
should be set and on what, if any, basis should it be reviewed?

� Should gifts to Members’ close family members be
registrable? If so, should this only be the case if gifts received
in connection with MSPs’ membership of the Parliament are
registrable?

Overseas Visits

19. The MIO requires that Members must register overseas visits, whatever
their purpose or nature, except where the travel and other costs are wholly
met by the Member, the Member’s partner, parent, son or daughter or the
SPCB or Scottish Consolidated Fund. It does not apply to visits which are
approved in advance by the SPCB. Visits which are funded by the UK
Government or the EU must be registered. Arguably these visits could be
seen as akin to those funded by the SPCB or the Scottish Consolidated
Fund.

� Are the current rules on the registration of overseas visits
appropriate?

� Should overseas visits funded by the UK Government or the
EU continue to be a registrable interest?

Heritable Property

20. Members are required to register interests in heritable property, which is
defined as land or any right or interest in or over land, including houses
and other buildings. The threshold for registration as set out in the MIO is
a market value greater than £25 000 or income greater than £4 000 per
annum. Heritable property used as a residence by the Member or his/her
partner is not required to be registered. Members are required to register
the location of any registrable heritable property and provide an estimate
of its monetary value in terms of market value which should be updated
annually on 5 April. Members are also required to specify, where
appropriate, the value of any income from the property. Members are not
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currently required to specify the identity of tenants from whom they receive
rental income. This could be seen as inconsistent with the provisions on
remuneration: arguably, the receipt of rental income from an individual or
organisation could prejudice or give the appearance of prejudicing a
Member’s participation in Parliamentary proceedings related to the
interests of that individual or organisation.

21. Neither the MIO nor the Code specifically exempt from registration
heritable property formerly used as a residential home which is currently
for sale and unoccupied. Registration is required even where a Member
has purchased a new home with a bridging loan yet has little or no equity
in the original property.

� Should Members be required to identify tenants in the
Register?

� Should heritable property formerly used as a residential home
which is currently for sale and unoccupied by exempted from
registration?

Interest in Shares

22. Members are required to register his/her or his/her partner’s or ‘relevant
person’s’ shareholdings (‘relevant person’ is defined as a person who is
subject to the control or direction of a Member in respect of the
shareholding). The threshold for registration is where the nominal value
(that is the share price at issue) is greater than 1% of the issued share
capital of the company or is in excess of £25 000. The provisions are
broadly similar to those in place at Westminster, although the rules in the
House of Commons’ Code of Conduct specifies ‘dependent children’
rather than the wider class of ‘relevant person’ as employed here. The
Westminster Code also requires MPs to state the nature of the company’s
business in each case.

23. Arguably the market value of the shareholding would be a more
appropriate threshold as the nominal and market values often differ
markedly and the former is a poor measure of the true value of a
shareholding. If the Committee wished to adopt this approach, it will need
to address fluctuations in market value, for example by requiring Members
to update the value of their interest in shares on an annual basis, perhaps
at the beginning of the financial year.

24. The Committee might also wish to consider whether the application of this
provision to unit trusts should be clarified. Article 6 of the MIO refers to
stocks/shares ‘of a company’. Most unit trusts comprise shareholdings in
more than one company and are therefore not caught by the MIO. The
Committee may view this as the correct approach as a unit trust
represents an indirect interest in shares as the specific holdings within the
fund will vary from day to day. For example, if a Member has a unit trust
which includes a holding in Vodafone, should he/she be required to
declare an interest if he/she participated in a debate on the siting of mobile
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‘phone masts? Other than the six monthly report from the fund manager,
the Member is unlikely to know that he has an indirect interest in a
Vodafone. As currently drafted the MIO makes no reference to unit trusts.
The Committee may wish to consider the inclusion of a specific provision
in the replacement legislation which excludes interests in unit trusts from
registration.

� Is 1% of the issued share capital or £25 000 an appropriate
threshold for a shareholding to constitute a registrable
interest?

� Should the threshold be measured as the market value of the
shareholding? If so, should this be updated on an annual basis
at the beginning of each financial year?

� Should MSPs be required to state the nature of the company’s
business?

� Should the replacement legislation explicitly exclude interests
in unit trusts from registration?

Ceased Interests

25. Article 4(7) of the MIO sets out the procedure for Members in notifying the
Clerks of a ceased interest. However, the MIO does not provide any
provision setting out when an interest might be considered to have
ceased. In the case of a one-off interest, for example, such as a gift or
hospitality, it is not clear when the interest ceases. Section 4.2.23 of the
Code of Conduct states that this is a matter for a Member’s own
judgement. The Committee may wish to consider including an explicit
provision on this issue in the replacement legislation. This provision could
include a test for judging when an interest has ceased or it could simply
leave it as a matter for the Member’s own judgement. One test could be,
for example, whether the interest no longer has or could be perceived as
having an influence over the Member’s participation in Parliamentary
proceedings. The test could require the Member to take into account the
value of the one-off interest. The effect of a substantial gift could be seen
as having greater duration than a mere token.

� Should the replacement legislation include an explicit
reference to the decision as to when an interest ceases? 

� If so, should this be in the form of a test such as that outlined
above or should it be left to the Member’s own judgement?

CLERK TO THE STANDARDS COMMITTEE
SEPTEMBER 2001


