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Agenda

Standards Committee

11th Meeting, 2001

Wednesday 12 September

The Committee will meet at 9.30am in Committee Room 3, Committee
Chambers.

1. Item in Private: The Committee will consider whether to take items 7 and 8 in
private.

2. Lobbying: The Committee will consider responses to its Consultation Paper.

3. Replacement of the Members’ Interests Order: The Committee will
consider an issues paper and agree how to proceed with its proposals for
replacement legislation.

4. Confidentiality: The Convener will report back on the CLG’s consideration of
a paper on Confidentiality.

5. Forward Work Programme: The Committee will consider its forward work
programme.

6. Committee Annual Report: The Committee will consider a draft annual
report.

7. Appointment of Temporary Standards Adviser: The Committee will be
invited to agree the recommended candidate for the post.

8. Complaints Against Members: The Committee will consider two reports
concerning complaints against Members. 

Dr Sam Jones
Clerk to the Standards Committee

Rm. 5.19, PHQ
Ext: 85239

email: samantha.jones@scottish.parliament.uk
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ELEVENTH MEETING OF THE STANDARDS COMMITTEE
LOBBYING

1. At its meeting on 25 April 2001 the Standards Committee agreed to develop
proposals to establish a statutory registration scheme for commercial lobbyists. In
doing so the Committee agreed to consult with the commercial lobbyist
themselves in developing proposals which are both workable and effective and a
consultation paper was published in June 2001.

2. This paper sets out a summary of the 37 responses which the Committee
received to the consultation paper.    

3. The Committee is invited to consider the issues raised in the paper and to move
towards finalising its proposals in relation to a statutory register for commercial
lobbyists.

STANDARD COMMITTEE CLERKS
SEPTEMBER 2001
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Introduction

1. At its meeting on 25 April 2001 the Standards Committee agreed to develop
proposals to establish a statutory registration scheme for commercial lobbyists.
This decision followed an extensive inquiry on lobbying lasting over a period of 11
months.  As part of this inquiry the Committee conducted a consultation exercise
with both MSPs and the lobbyists themselves.  Furthermore, the Committee
heard oral evidence from a number of lobbying umbrella organisations including
the APPCS and ASPA. 

2. Recognising the difficulties in developing a registration scheme the Committee
agreed to consult with the commercial lobbyists themselves and other interested
parties in developing proposals which are both workable and effective.
Accordingly, the Committee produced a consultation paper which was sent out to
the umbrella organisations representing the commercial lobbyists and other
organisations that may be affected by the Committee’s proposals.    

3. The Committee may be mindful that it has already spent some considerable time
in addressing the arguments in relation to the merits of a registration scheme for
commercial lobbyists and this paper is not intended to revisit those arguments.
Rather, this paper is aimed at addressing the specific questions which the
Committee raised in its consultation paper in relation to the workability and
effectiveness of its proposals.

4. However, the Committee may wish to note that there continues to be substantial
opposition to its proposals from those commercial lobbyists who will be affected
by the scheme.  There is also some concern that the Committee has not fully set
out its reasons for recommending the introduction of a statutory registration
scheme.   Furthermore, there remains some concern among the voluntary sector
that the introduction of the scheme could lead to the creation of a perceived elite
among lobbyists.       

Responses

5. The Committee received 37 responses to its consultation which can be broken
down as follows:

Public Affairs Umbrella Organisations (4)
Public Affairs Consultancies (5)
Trade Associations (5)
Interest Groups (1) 
Voluntary Organisations Umbrella Groups (2)
Voluntary Organisations (5)
Business Organisations (1)
Representative Professional Bodies (5)
Membership Organisations (5)
Academics (2)    
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The Committee also received responses from the Scottish Council for
Development and Industry (SCDI) and one other individual.  A full list of
respondents is attached as Annexe A.

Definitions

6. In its consultation paper the Committee emphasised two key definitional
difficulties which it must resolve in developing its proposals for a registration
scheme.  First, there is a need to clearly define the nature of lobbying activity
which is covered by the register.  Second, there is a need to clearly define those
commercial lobbyists who will be required to register.

Defining Lobbying 

7. The Committee proposed the following working definition of “lobbying”:

the provision of advice and/or information to a third party on the workings of the
Scottish Parliament or the direct representation of organised interests in return for
remuneration with the intention of influencing the actions of MSPs. 

While the commercial lobbyists welcome the Committee’s attempt to widen its
definition of lobbying there remain considerable concerns in relation to the
workability of the proposed definition.  

8. The APPCS suggest that the definition is now ‘so all-embracing that it is unlikely
to stand up to legal scrutiny’ and that ‘it remains imprecise and potentially
ineffective’. They suggest that it potentially includes all organisations and
publications which seek to inform the electorate of the Parliament’s activities
where subscriptions are paid.  This is a view shared by some trade associations
such as the Scotch Whisky Association.  They argue that the Committee’s
definition of lobbying could be interpreted as covering organisations such as
trade associations and trade unions that levy membership fees. 

9. The main difficulties identified in relation to the proposed definition are in relation
to what is meant by “remuneration” and what is meant by “third party”.  In
particular there are concerns within the voluntary sector that “remuneration” could
be interpreted to include income from subscriptions or membership fees and that
“third party” could be interpreted to include members in the case of membership
organisations. This would mean that many voluntary groups and membership
organisations could be covered by the scheme. The SCDI suggest that the term
“remuneration should be replaced by “fee” while the TSPON suggest the use of
the term “profit” or “private gain”.  

10. Bircham Dyson Bell point out that the reference to “remuneration” could be
interpreted as applying only to “direct representation” and not to “the provision of
advice/and or information”.  They also contend that the definition refers to a “third
party” which would not include a client who is a ‘second party principal’.  Further,
both definitions refer to MSP in the plural which suggests that approaches to a
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single MSP does not constitute lobbying.  RICS Scotland suggest that “third
party” could be replaced with “third party client”.   

11. Citigate Public Affairs are concerned that the final reference in the definition of
lobbying makes it unworkable as it requires some judgement on the purpose of a
consultancy giving a client information or advice.  Many commercial lobbyists
may provide advice and/or information on the Scottish Parliament without
necessarily knowing what their clients do with that advice or information.  Those
wishing to evade the scope of the Committee’s definition could claim that they
were not acting with the specific intention of influencing the actions of MSPs.

12. NewsDirect suggests that the new definitions could include ‘a separate, stand-
alone sector – that of the information provider’ while Scottish Churches argue that
the definition of lobbying may include organisations that provide a ‘briefings and
updates’ service on a subscription basis. The APPCS suggest that the
Committee needs to reconsider what exactly constitutes ‘the provision of advice
and/or information to a third party on the workings of the Scottish Parliament’.   

Summary

13. There remain clear concerns over the Committee’s current definition of
lobbying.  In particular, that it could be interpreted to include voluntary
organisations and membership groups who may provide an information
service on the Parliament and who levy subscriptions or membership fees.
The Committee may, therefore, wish to give further consideration to its
definition of lobbying.

Defining Commercial Lobbyists

14. The Committee proposed the working definition of commercial lobbyists:

any company or professional firm, partnership or individual working alone whose
services include either in whole or in part, the provision of advice and/or information to
a third party on the workings of the Scottish Parliament or the direct representation of
organised or personal interests, in return for remuneration and with the intention of
influencing the actions of MSPs.

15. As with the definition on lobbying there is widespread concern that the definition
of commercial lobbyist is too widely drawn.  NUS Scotland suggest that: 

the definition is extremely wide and seemingly any parliamentary activity for which anything
more than expenses are paid by any third party could technically fall under it. 

Again there is also concern within the voluntary sector that this definition could
be interpreted to include voluntary organisations that are companies or
partnerships and who provide advice or information on the Parliament to other
voluntary organisations as a membership service where there is a membership
fee. 
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16. However, some commercial lobbyists welcomed the Committee’s new definition.
For example, the APPCS stated that it:

welcomes the Standards Committee’s new proposed working definition of “commercial
lobbyists” and believes the Committee should be steadfast in upholding – at the very least –
this new working definition.   

17. At the same time they expressed their disappointment that the definition does not
include trade associations and in-house teams within the corporate sector.
Similarly, Citigate ‘welcome the Committee’s view that all professional service
firms, be they law firms, management consultancies, or whomever should be
included within the definition’.  Again they argue that in-house lobbyists should be
included in the Register.

18. Saltire Public Affairs argue that the Committee’s definition of commercial lobbyist
is unclear and ‘effectively could cover any legal or accountancy firm, academics,
journalists and bookshops’.  A similar point is made by ICAS who contend that
the definition ‘could conceivably include bookshops which sell books containing
information on the Scottish Parliament’.   

19. Bircham Dyson Bell suggest that the Committee’s definition does not address the
possibility of a “front organisation” being set up to lobby on behalf of a particular
coalition of interests.

Summary

The Committee may consider that its definition of “commercial lobbyists” is
also ambiguous and agree to develop it further.   

    

In-house Lobbyists 

20. As noted above the public affairs organisations who responded argue that in-
house lobbyists should also be covered by the Committee’s proposals. PRCA
argue that there does not appear: ‘to be a genuine and clear distinction between
in-house and fee-paid practitioners.  We are also advised that this would be
discriminatory in law’.  The PRCA cites legal advice in this respect as follows:

Lobbyists are defined by what they do, not for whom they do it.  There would seem to be no
objective justification for making any distinction between in-house and independent lobbyists.
Insofar as the regulatory scheme makes such a distinction, it is unjustified and in breach of
Article 14, when read together with Article 8 and 10.  Accordingly it will also be ultra vires the
Scottish Parliament because incompatible with the requirements of the Convention.   

21. SMRI argue all paid lobbyists should be included in the scheme.  However, they
suggest that the Committee introduces a threshold in relation to the amount of
time which is spent on lobbying (in any reporting period) before being required to
register.  They argue that: ‘this would have the advantage of excluding small and
resource-poor organisations from the requirement to register’.      
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22. Citigate welcomes the Committee’s view that all professional service firms should
be included within the definition of commercial lobbyist but argue that the
definition should also include in-house lobbyists on the basis that they:

� account for the majority of lobbying directed at the Parliament.

� are frequently responsible for the directing the activities of consultants.

� act outside the framework of self-regulation managed by the APPC and
PRCA.   

� are often under greater pressure, and with less defence than consultants
to act in a way which would be improper.   

23. Similarly, the APPCS, suggest that the Committee’s definition should be
expanded to include trade associations and in-house lobbyists within the
corporate sector.  They argue that:

all those companies, associations and organisations which operate as/for/on behalf of
commercial entities are “commercial lobbyists” if they engage in the activities outlined in the
Paper’s definition of lobbying. 

24. However, unsurprisingly the trade associations themselves do not believe that
they should be required to register.  For example, the Scotch Whisky Association
argue that trade associations already meet the transparency test and, therefore,
should not be included in the register.    

25. The public affairs companies argue that the Committee’s proposals would lead to
a concentration of lobbying in-house thus undermining the very transparency
which the Committee is trying to promote.  This point is also made by SMRI who
suggest: ‘there must be a real concern that commercial lobbying would simply
move in-house’ if in-house lobbyists are exempted.  Further, the APPCS contend
that new trade associations may be formed to avoid statutory registration and
transparency could be further undermined rather than enhanced. 

26. The Committee has argued that in-house lobbyists should not have to register as
their activities are already transparent.  However, it is not only identity which the
committee’s proposals require to be disclosed.  Commercial lobbyists would be
required to provide detailed information about their activities which in-house
lobbyists would not.  As the IPR points out: ‘section 21 of the consultation paper
proposes that consultants not only register their identity but also provide detailed
information about their activities – a sanction not imposed on in-house lobbyists’.
While the activities of the commercial lobbyists would be known to the public
those of in-house lobbyists would not.  

Summary

27. There is considerable concern among public affairs consultancies in
relation to the exclusion of in-house lobbyists and trade associations from
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the Committee’s proposals.  They believe that the proposals are unfair and
will give in-house teams a commercial advantage.  In particular, while the
activities of commercial lobbyists will be publicly available those of in-
house lobbyists will not. Further, that it will undermine transparency as
many businesses will utilise in-house teams to avoid the registration
scheme.  It is also suggested that the proposals could be in breach of
ECHR. If the Committee agrees with the commercial lobbyists that in-house
lobbyists and trade associations should be included in the registration
scheme then its definitions of lobbying and commercial lobbyist will need
to be amended to reflect this.

Registration Framework

28. In its consultation paper the Committee also sets out its proposals in relation to
the specific details of its proposed registration scheme.  In particular, the
Committee proposes that commercial lobbyists will be required to disclose the
following information in the register:

� Names of staff involved in lobbying activity
� Descriptive information about the company or organisation, for example

number of employees
� Identity of clients
� Where appropriate, specific information on the subject matters lobbied, for

example, naming the Bill 
� Details of expenditure in relation to individual lobbying projects
� Details of fees received in relation to individual lobbying projects
� Details of MSPs contacted
� The communication techniques used  

  

Do you envisage any difficulties in the provision of a list of staff involved in lobbying
activity?  

29. Generally, the commercial lobbyists do not envision any difficulties in providing a
list of staff involved in lobbying activity.  Indeed, both the APPCS and PRCA
require their members to provide a list of staff involved in lobbying and these lists
are updated bi-annually.  These lists are available for public inspection.

Do you envisage any difficulties in the disclosure of clients for whom lobbying
services are provided? 

30. Similarly, the commercial lobbyists would be generally content to provide a list of
clients for whom lobbying services are provided.  Providing a list of clients is a
condition of membership of the APPCS and PRCA and these lists are available
for public inspection.  However, the IPR while stating that they expect their
members to be able to disclose their clients point out that some contracts,
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particularly in the public sector, require the permission of the client for this
disclosure.           

Do you envisage any difficulties in the provision of detailed information of subject
matters which had been lobbied on?

31. While there is little opposition to the requirements to disclose client lists and the
names of members of staff there is widespread concern among the lobbyists
regarding the disclosure of other information proposed by the Committee.  

32. There are strong concerns regarding the disclosure of information relating to
clients which would break contractual agreements of confidentiality. PRCA argue
that ‘the proposals would require disclosure which would exceed all legal
definitions of privacy, proportionality and reasonableness’.   In particular, there is
a great deal of concern that the Committee’s proposals would infringe on
commercially sensitive Information.  This is especially relevant in relation to
working on issues surrounding proposed take-overs or mergers where there are
legal constraints on putting information into the public domain.  The APPCS
suggests that the Committee takes further legal advice on recommending the
disclosure of commercially sensitive information.

33. Citigate Public Affairs suggest that the level of disclosure required could also be
‘commercially damaging to the client and, indeed, to the Scottish economy’.  The
PRCA believes that: 

the scheme would impair the ability of companies, which might be contemplating transactional
or other significant commercial activity in Scotland, to test the climate of political opinion and
prepare the political ground effectively and sensitively for such action.  Companies often
engage consultants to intermediate, gather intelligence and analyse on their behalf, but would
be reluctant to do so if this information had to be disclosed. 

Citigate argue that this would prevent companies from taking MSPs’ concerns
about employment levels and investment fully into account.   Consequently,
unable to fully gauge political opinion confidentially these companies would be
more cautious about investing in Scotland.  

Do you envisage any difficulties in providing details of expenditure in relation to
individual lobbying projects?

Do you envisage any difficulties in providing details of fees in relation to individual
lobbying projects?  

34. Citigate argue that these are ‘commercially confidential matters between client
and consultancy’. APPCS contend that ‘ this proposal would single out
commercial lobbyists from other organisations on an unfair basis’.  They argue
that:

the proposal to disclose fees is analogous with a requirement to disclose expenditure:  it
unnecessarily adds to the bureaucracy, does not add to the Parliament’s understanding of the
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commercial lobbying process, is potentially illegal and might encourage non-transparency
rather than openness.  

35. There are also practical difficulties where an overall fee is charged but only part
of the work relates to lobbying the Scottish Parliament.  For example, Saltire state
that it would be difficult ‘earmarking fees paid in respect of ad hoc advisory work
in the context of much bigger projects’.  Similarly, PRCAS argue that many of
their member companies ‘would find it difficult to provide details of fees relating
specifically to such lobbying or public policy work as disaggregated from overall
fee income. 

36. McGrigor Donald point out that: ‘all employees of a firm of solicitors owe a duty of
confidentiality to the clients of that firm’ and that the Committee’s proposals on
disclosure of information and fees could breach that duty of confidentiality.

37. However, SMRI suggest that ‘ there is likely to be little difficulty in disclosing fees
or expenditure’.  They argue that ‘lobbyists and PR consultancies appear to have
little difficulty in providing data on income and clients to the trade press’ and that
they are able to break such data down into categories of work.   

Are you aware of the extent to which, if it all, contingency fee arrangements are
employed in providing lobbying services?  

38. Bircham Dyson Bell suggest that:

The nature of many public affairs projects means that they rarely have certainty of outcome
and therefore we find it difficult to envisage circumstances in which public affairs practitioners
could work on such a basis.  

However, Citigate state that they are aware of the practice of charging “success”
fees although they do not do so. The PRCA state that they are aware of some
companies who do charge contingency fees although PRCA companies do not.
The APPC voluntary code does not address the issue of contingency fees.  

Do you envisage any difficulties in maintaining the proposed register as a ‘live’
document both in hard copy and on the Parliament’s website?

39. The commercial lobbyists also have a number of concerns regarding the
feasibility of a ‘live’ register.  In particular, that it would be overly bureaucratic and
be unnecessarily burdensome.  

40. Citigate believe that a twice yearly register similar to that provided by APPC and
PRCA is adequate.  The IPR suggest that unless there is a specified minimum
level for work which is registered then a live register would place ‘an
unacceptable bureaucratic burden on small consultancies’.  The RICS propose ‘a
quarterly update of the register’ and ‘alongside this the open availability of MSPs’
diaries to the Standards Committee clerks’.  The APPCS argue that: ‘an overly
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hasty recording of information is likely to lead to errors…which could then lead to
criminal charges’.  They suggest that this does not seem consistent with the work
of the Improving Regulation in Scotland (IRIS) unit.  SRMI suggest a quarterly
register which would be compatible with lobbyists’ internal accounting and
reporting procedures.  However, Bircham Dyson Bell do not see any difficulties
providing that ‘adequate and secure arrangements are made for access to the
Parliament’s website’.

Do you agree that for the proposed register to be effective it is necessary to
introduce adequate sanctions for non-compliance with the scheme?

If so, what level of sanctions do you think appropriate? 

41. The commercial lobbyists continue to emphasise their belief that a voluntary
scheme is more likely to be effective in maintaining ethical standards.  Citigate
believe that ‘applying criminal law to matters that could be little more than errors
– and errors of omission at that – appears to be inappropriate and
disproportionate to the offence’.  They continue to support a voluntary scheme
similar to that operated by the APPC and the PRCA.  

42. However, if a statutory registration scheme is introduced IPR contend that
‘naming and shaming’ is not adequate in isolation.  Rather, a range of sanctions
is required. Similarly, the APPCS argue that ‘it would appear logical to apply
criminal sanctions and the imposition of fines for non-compliance’ although they
point out that the Neill inquiry suggested that criminal sanctions could simply
drive lobbying underground.  SMRI suggest a rising scale of fines on the basis of
a percentage of the annual turnover of the organisation in question.  This is a
view shared by NUS Scotland.

43. McGrigor Donald argue that the question of sanctions raises the issue of the
Parliament’s jurisdiction over lobbying companies which are based outside
Scotland.  Saltire Public Affairs suggest that if: 

the proposed registration scheme is to apply to any entity offering “commercial lobbying”
services in Scotland, whatever its origin or nationality, the question of legislative competence
comes into play.  

They argue that if the registration scheme applies to companies based outside
Scotland then the required legislation would be beyond the competence of the
Scottish Parliament.  If the legislation is only to apply to Scottish companies then
this could be seen as being discriminatory.   

44. ASPA suggest that:

If a company or charity employs public affairs consultants who are based outside Scotland
and have no business interests here, these consultants cannot be forced to register as they
are outside the jurisdiction of Scottish Law.  

This could have a damaging effect on the business of Scottish Public Affairs
Companies.  
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45. Bircham Dyson Bell point out that the public affairs industry is ‘a fairly small
community and one which operates with the hothouse media environment
associated with politics’.  On this basis they suggest that the sanction of ‘naming
and shaming’ is a real one as ‘few if any lobbyist would wish to risk their
reputation being censured by Parliament’.   Moreover, the increasingly global
nature of the public affairs business means that any criminal sanctions are likely
to be unenforceable.    The Law Society suggest that ‘consideration should be
given as to whether it would be an individual of a company who would be
prosecuted or indeed both’. 

Summary

46. The main concerns of the commercial lobbyists in relation to the
registration framework are as follows:

Disclosure of information which is confidential and commercially
sensitive;

Disclosure of Fees which are also commercially confidential;

Difficulties in registering where an overall fee is charged but only part of
the work is related to lobbying; 

Disclosure requirements single out commercial lobbyists on an unfair
basis;

Live Register is overly bureaucratic and unnecessarily burdensome;

Criminal sanctions raises the issue of the Parliament’s jurisdiction over
lobbying companies based outside Scotland.

ECHR

47. McGrigor Donald argue that:

The Committee’s proposals, as currently drafted, would require significant amendment for any
legislation enacting them to be compatible with the European Convention.  The Committee
will be aware that the Scottish Parliament may not legislate in contravention of the
Committee.   

48. They suggest that ECHR applies to companies and commercial entities and not
just individuals. On this basis they argue that the Committee’s proposals could
breach a number of rights enshrined in the Convention, including:

� Right to privacy (Article 8)
� Freedom of Expression (Article 10)
� Freedom of Discrimination (Article 14)
� Article 1, protocol 1. 
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49. Although they accept that these rights can be qualified or limited in certain cases,
‘it must have a legitimate aim, be proportionate and be necessary in a democratic
country’.  Saltire suggest that: ‘Companies affected by these proposals could
plausibly found upon a number of Convention rights in a legal challenge to the
registration scheme’.  Again they cite Articles, 8,10 and 14 as do the PRCA who
have sought legal advice and are given to believe that the scheme is potentially
vulnerable to challenge on the grounds that it may be incompatible with ECHR.

Summary 

50. In finalising its recommendations on the statutory register the Committee
may wish to take further legal advice on ECHR issues.   

Conclusion

51. The Committee is invited to consider the issues raised in this paper and to move
towards finalising its proposals in relation to a statutory register for commercial
lobbyists.  In doing so, the Committee will wish to consider whether the evidence
provided in written evidence is sufficient for it to finalise its proposals.
Alternatively, the Committee may consider that it would be useful to hear further
oral evidence from the commercial lobbyists before drafting its report.  



ANNEXE A
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Annexe A

Respondents to the Consultation Paper on the Statutory Registration of Commercial
Lobbyists.

Date
Received:

Organisation:

21.6.01 Ryan Gawn
3.7.01 Multiple Sclerosis Society

16.7.01 Professor Justin Greenwood
30.7.01 ABPI – Association of the British Pharmaceutical Industry
31.7.01 Evangelical Alliance Scotland
1.8.01 RIAS – Royal Incorporation of Architects of Scotland
7.8.01 ICAS – Institute of Chartered Accountants of Scotland
8.8.01 EIS – Educational Institute of Scotland
9.8.01 SCDI – Scottish  Council for Development and Industry

10.8.01 SELECT
10.8.01 SFE – Scottish Financial Enterprise
10.8.01 Saltire Public Affairs
13.8.01 Scottish Civic Forum
15.8.01 FTA – Freight Transport Association
16.8.01 SCVO – Scottish Council for Voluntary Organisations
16.8.01 UNISON Scotland
16.8.01 McGrigor Donald Public Policy
16.8.01 BMF – British Motorcyclists Federation
17.8.01 Scottish Whisky Association
17.8.01 RICS – Royal Institute of Chartered Surveyors
17.8.01 APPC – Association of Professional Political Consultants in Scotland
17.8.01 APIL – Association of Personal Injury Lawyers
17.8.01 SPRCA/ PRCA – Scottish Public Relations Consultants Association
17.8.01 Scottish Churches Parliamentary Office
17.8.01 Playfair Walker
17.8.01 IPR – Institute for Public Relations
17.8.01 Third Sector Policy Officer Network
17.8.01 Citigate Public Affairs
17.8.01 NUS Scotland
17.8.01 Bircham Dyson Bell
17.8.01 CBI Scotland
17.8.01 FSB – Federation of Small Businesses
17.8.01 ASPA – Association for Scottish Public Affairs
20.8.01 Victim Support
21.8.01 Newsdirect
22.8.01 Stirling Media Research Institute
28.8.01 Law Society
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ELEVENTH MEETING OF THE STANDARDS COMMITTEE
REPLACING THE MEMBERS’ INTERESTS ORDER

1. Section 39 of the Scotland Act requires that provision should be made for
the registration of Members’ interests and for certain consequential
matters. The Members’ Interests Order (MIO) was made in May 1999 as a
Transitional Order under the 1998 Act. It anticipates its eventual
replacement by an Act of the Scottish Parliament (Article 10).

2. The attached issues paper provides an overview of the areas which the
Committee may wish to include in its review of the MIO. The paper is not
intended to be a comprehensive review of possible areas of interest. It is
anticipated that separate, more detailed papers on aspects of the Order to
be reviewed will be prepared in order for the Committee to develop its
policy. The paper asks the Committee to consider the scope of its inquiry
into the Members’ interests statutory framework and also suggests a
timetable for the Committee’s development of its proposals for
replacement legislation.

3. The Committee is invited to note the attached paper and to agree
how to proceed with its proposals for replacement legislation.

4. Although arguments are put forward in the paper, no conclusions have
been reached nor is any preference intended.

CLERK TO THE STANDARDS COMMITTEE
SEPTEMBER 2001
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Replacing the Members’ Interests Order: Issues Paper

Introduction

1. The Members’ Interests Order1 sets out the various requirements on the
registration and declaration of members’ interests, prohibits paid advocacy
and makes contravention of certain provisions of the Order a criminal
offence. Section 39 of the Scotland Act 1998 requires that provision for
these matters be made by an Act of the Scottish Parliament. The Code of
Conduct at section 1.10 states that

The Parliament will bring forward its own legislation on Members’ Interests to replace
and develop existing statutory provisions. Whilst this present Code will guide
Members’ conduct initially, it is the Parliament’s intention to review and, as
necessary, amend the Code in the light of future legislation and other relevant
developments.

2. In the two years that the Order has been in operation, the Committee,
Members and others have identified a number of areas which may need to
be addressed in the development of the replacement legislation.  

3. This issues paper does no more than identify issues for further
consideration. It is not intended to imply support for any of the
approaches identified.

Registration and Declaration of Members’ Interests

(a) Existing Categories of Registrable Interests

4. Gifts: The requirements for the registration of gifts have been highlighted
as being too widely drawn. As currently drafted, the Order requires that all
gifts over £250 must be registered even if they are from a spouse or
cohabitee; several MSP respondents to the Committee’s consultation
paper asserted that this represented an unacceptable invasion of their
privacy. The Committee may wish to consider the exemption of gifts from
certain sources such as family members or spouses/partners in the
replacement legislation. The Committee may also wish to examine
whether the £250 threshold remains appropriate and on what basis it
should be reviewed in the future. Respondents to the MSP consultation
paper suggested that this threshold was too low. Could the new Act
empower the Committee to review the level every twelve months for
example? An alternative approach could be to set the threshold as a
percentage of the current Parliamentary salary. At Westminster this is set
at 0.5% or £235. If the Committee were to adopt this approach it would
effectively lower the current threshold for the registration of gifts to £206. 

5. Sponsorship: A strict interpretation of the requirement to register
sponsorship could include sponsorship by unincorporated associations

                                     
1 Scotland Act 1998 (Transitory and Transitional Provisions) (Members’ Interests) Order 1999.
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such as political parties thus requiring a Member to register support from
his/her own party. Whilst the provisions are not currently being interpreted
in this manner, the Committee may wish to address this. The problematic
interaction between sponsorship and paid advocacy is discussed below.

6. Election Expenses: In contrast to sponsorship, the provisions on the
registration of election expenses currently exclude payments from political
parties. 

7. Interest in Shares: The Schedule to the Order refers to the nominal (that is
the share price at issue) rather than the market value of shares held by
members. The latter would arguably be more appropriate and consistent
with the requirements on heritable property. As Members will be aware,
the nominal and market values often differ markedly and the former is a
poor measure of the true value of any share holding. However, if the
Committee wished to adopt this approach, it will need to address
fluctuations in market value, for example by requiring Members to update
the value of their interest on annual basis. The existing legislation is also
unclear as to whether ownership of unit trusts constitute a registrable
interest.

8. Heritable Property: Neither the Order nor the Code of Conduct specifically
exempt heritable property formerly used as a residential home which is
currently for sale and unoccupied from registration. Registration is required
even where a Member has purchased a new home with a bridging loan yet
has little or no equity in the original property.

9. Salaries from Other Parliaments and Overseas Visits: The Committee may
wish to examine removing the requirement to register salaries and
allowances received from Westminster or EU institutions: arguably
remuneration received as a result of an MSP’s membership of another
Parliament is already publicly available. The categories of overseas visits
exempt from registration could also be extended to include those which
have been funded by the UK Government or the EU.

10. Ceased Interests: Article 4(7) of the MIO sets out the procedure for
Members in notifying the Clerks of a ceased interest. However, the MIO
does not provide any provision setting out when an interest might be
considered to have ceased. In the case of a one-off interest, for example,
such as a gift or hospitality, it is not clear when the interest ceases.
Section 4.2.23 of the Code of Conduct states that this is a matter for a
Member’s own judgement. The Committee may wish to consider including
an explicit provision on this issue in the replacement legislation.

(b) Possible New Categories of Registrable Interests

11. Non-Pecuniary Interests: The Committee may wish to consider extending
registrable interests to encompass non-pecuniary interests such as
unremunerated directorships or membership of voluntary and charitable
organisations, professional bodies, societies or sporting or artistic
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organisations. Whilst this provision could not be included in the new
legislation as such interests are outwith the remit of s39 of the Scotland
Act, the Code of Conduct could be amended to require registration of non-
pecuniary interests. If that were done, it might be considered appropriate
that contravention of this requirement should not attract criminal sanction.
This approach would be consistent with the Consultative Steering Group
(CSG) Working Group’s recommendations on the registration and
declaration of such interests. However, it would render the day to day
operation of the Register unwieldy and significantly increase the burden of
registration on Members as well as the scope for genuine error. 

12. Sections 1(7) and 2(7) of the Ethical Standards in Public Life (Scotland)
Act require the registration and declaration of both pecuniary and non-
pecuniary interests by local councillors and members of devolved public
bodies. By excluding MSPs from registering non-financial interests, the
Parliament may be exposed to allegations of double standards. On the
other hand, a significant distinction can be drawn between MSPs and local
councillors and some public bodies: the latter are frequently engaged in
executive business such as letting large contracts and awarding planning
permission. Moreover, a significant number of MSPs currently register
some non-pecuniary interests such as their membership of interest groups
in the ‘Miscellaneous’ category of the Register. The Committee may wish
to endorse the continuation of this voluntary approach. Members
registering interests in this manner are not required to declare them in
relevant proceedings, although they may do so on a voluntary basis.2 The
Committee will wish to note that there was considerable opposition to the
registration of non-pecuniary interests from a majority of MSPs who
responded to the Committee’s consultation paper.

13. Spouses/Cohabitees and Close Family Members: The Committee may
wish to consider whether there is a need to ensure consistency in the
application of the provisions in relation to spouses/cohabitees and close
family members. Gifts over £250 to spouses/cohabitees must be
registered but these individuals and other close family members are
outwith the provisions on remuneration. The CSG Working Group
recommended the registration of pecuniary and non-pecuniary interests of
spouses/partners and close family members ‘in almost all cases’ . The
CSG Working Group considered whether this information could be
registered but not made publicly available. It concluded that this did not
sufficiently address the public interest. It did propose, however, that failure
to register such interests should not be a criminal offence and that in
particularly sensitive cases, such as marital breakdown, the Member could
decline to register on the advice of the clerks if this was ‘consistent with
the overriding public interest’. The Standards of Conduct Committee of the
National Assembly for Wales has recently recommended that the
registration provisions should be extended to partners and children of
AMs. However, extending the Order in this way would also increase the
complexity of the Register and encroach on the privacy of family members.

                                     
2 Section 5.2.6 of the Code of Conduct.
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The rare cases which might be of legitimate public interest could be
masked by the sheer volume of entries. Consideration will need to be
given to any ECHR issues around the disclosure of spouses or partners’
interests which the Parliament’s Legal Advisers are currently researching.
The Committee will wish to note that there was considerable opposition to
extending the registration requirements to partners and family members
from MSPs who responded to the Committee’s consultation paper on the
grounds that it represented an unacceptable invasion of their privacy.

14.  Pensions: The current Order does not require Members to register or
declare the receipt of pensions, although some MSPs choose to do so
voluntarily under the miscellaneous category.

15.  The Provision of Services by Members: The CSG Working Group
recommended that members who had entered into agreements which
involved the provision of services in their capacity as MSPs, such as a
regular newspaper column, should be required to ensure that any such
agreement is in written form and a full copy is deposited with the keeper of
the Register of Interests. This recommendation has not been implemented
to date.

Declaration of Interests

16. The Committee may also wish to consider clarifying the provisions on what
constitutes a declarable interest. Article 5(1) of the MIO states that a
registrable interest must be declared if it

… would prejudice or give the appearance of prejudicing [the Member’s] ability to
participate in a disinterested manner in proceedings of the Parliament.

The MIO and the Code give little guidance on how this test should be
applied. 

17. The Code and the MIO are also currently silent on how far a Member
should research the interests of an organisation or individual from whom
he/she receives remuneration or other registrable benefit. The Committee
may wish to consider whether this should be addressed.

18. The provisions on the registration and declaration of interests only apply to
Parliamentary proceedings. The Committee may also wish to consider
extending the scope of the declaration requirement to other aspects of an
MSP’s Parliamentary work. The House of Commons, for example, requires
MPs to declare relevant interests when communicating with Ministers and
civil servants. Should an MSP also have to declare a registrable interest to
constituents when dealing with a constituency case if it could prejudice or
give the appearance of prejudicing his/her handling of the constituency
case?

19.  The Committee may wish to consider whether Members should be
required to declare ceased or future registrable interests when
participating in relevant proceedings. At present Article 5 of the Order
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which deals with the declaration of registrable interests only applies to
current interests, although Section 5.2.10 of the Code of Conduct
recommends that members consider the declaration of past interests. The
CSG Working Group proposed that registrable interests which had ceased
within the past twelve months should be declared.

The Mechanics of Maintaining the Register

20. The Committee may also wish to review the provisions which dictate how
the Register should be maintained and updated. Article 3(8) of the MIO
gives the Parliament a considerable degree of discretion in deciding what
form the Register should be kept:

The Register may be kept in such form (which need not be documentary form) as the
Clerk may consider appropriate and, if is kept otherwise than in documentary form, it
shall be in such form that when printed and displayed it shows the information
mentioned in paragraph 2 [that is, details of registrable interests, date of registration,
etc]

Article 3(6) of the MIO states that 

The Register shall be printed and published by the Clerk at such intervals and in such
manner as the Parliament may determine.

This rule means that the Parliament has the option to decide that the
Register should be printed and published in hard copy. In July 1999, the
Parliament approved a motion from the Standards Committee which stated
that the Register would be printed and kept in a loose leaf folder in the
office of the Clerk of the Parliament and that it would be published on the
internet. The Committee may wish to review this practice and ensure that
the replacement legislation is explicit on how the Register is maintained. 

21. Details of Members’ ceased interests are removed from the Register on an
annual basis. This creates an anomaly whereby ceased interests notified
to the clerks two weeks before the review of the Register only remain for
that period: ceased interests notified two weeks after the review will
remain for fifty weeks. Should ceased interests be removed from the
register at once given that previous entries are available for public
inspection or should they remain on the Register for a specified period?

Paid Advocacy

22. The Committee has previously recognised that the provisions in the
Members’ Interests Order on paid advocacy are extremely wide and that
their strict interpretation could have far reaching consequences for the
conduct of Parliamentary business.
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(a) The Current Working Interpretation

23. The current working interpretation which was developed during the
investigation into a complaint against Mike Watson3 relies on establishing
a link or ‘nexus’ between remuneration and the action taken by the
member: a member must be shown to have advocated a cause in return
for some form of payment. This principle is laid down in section 39(4) of
the Scotland Act which states that 

Provision shall be made prohibiting a member of Parliament from – 

(a) advocating or initiating any cause or matter on behalf of any person, by any
means specified in the provision, in consideration of any payment or benefit in
kind of a description so specified …. [emphasis added]

 
Article 6 of the Members’ Interests Order, however, does not explicitly
refer to ‘in consideration’, although section 6.2.3 of the Code of Conduct
notes that “it is the member’s reason for undertaking any action …… which
is fundamental in applying this rule” . 

(b) Clarifying the Application of the Paid Advocacy Rule

24. Lord Prosser in Whaley and others v Watson expressed his views on the
clarity of Article 6 as follows:

….. it would be unrealistic for me, in considering Article 6, to pretend that I see it as a
satisfactory or clear expression of what Parliament intended. [It] …. abstains from
identifying either the problem which it is trying to meet, or the result which it hopes to
achieve. The courts are thus faced not with the task of applying a readily identifiable
principle, but with contemplating a net of words, and wondering what it was meant to
catch.

The Committee may wish to consider using the new legislation to clarify
the purpose of the paid advocacy prohibition. The intention of the provision
is essentially to prohibit a Member from initiating or participating in
Parliamentary proceedings in return for payment or a benefit in kind in
order to confer advantage on the remunerator or someone connected with
the Member or the remunerator. The new legislation could also usefully set
out what activities are excluded from the prohibition: for example, it could
state that the paid advocacy provisions do not prevent Members from
taking paid employment or continuing to be self-employed.

25. Article 6 does not specify the Parliamentary activities from which a
Member should refrain in return for payment, stating instead that a
Member ‘shall not do anything’. The Committee may wish to give some
thought to specifying the prohibited activities (for example, tabling
questions, motions or presenting a bill). In doing so, the Committee could
also examine whether some activities such as speaking in a debate on

                                     
Standards Committee, 4th Report 1999, Report on Complaints Against Mike Watson MSP
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associated issues which do not confer a direct benefit on the remunerator
should be permitted. 

26. Current Westminster practice draws a distinction between the initiation of
and participation in Parliamentary proceedings. An MP can participate in a
debate initiated by another Member if his speech does not seek to confer a
benefit on the individual or body paying him – providing that the interest is
properly registered and declared and that his participation in that debate is
not in return for remuneration. 

27. The Neill Committee has taken this approach one step further. In its sixth
report published earlier this year, the Committee recommended that the
prohibition on paid advocacy should remain in place but that the restriction
on the initiation of proceedings should be removed. The effect of this
would be that an MP who had a personal interest would be permitted to
initiate proceedings on the condition that he or she did not engage in paid
advocacy or seek to confer benefits exclusively on the remunerator and
that his or her interest was correctly registered and declared. 

28. This approach would go some way to ameliorating the problematic
distinction between sponsorship and paid advocacy remarked on by Lord
Johnston in Whaley and Others v Watson:

I find it incomprehensible that the current statutory instrument requires members,
obviously for understandable reasons, to register sponsors of interests and yet denies
them the right, apparently in terms of Article 6, to promote legislation or even
participate in the promotion of legislation in which their sponsors are interested ….. It
seems to me that the Scottish Parliament ….. should consider very seriously whether
…… the advocacy rules must be amended to allow someone who is so sponsored
and has declared it, to promote the relevant interest. Otherwise it seems to me that
the work of the Parliament may be hampered, since it must be important that
legislation perceived to be in the public interest is properly promoted in consultation
with outsiders conversant or experienced in the particular subject.

(c) Extending the Paid Advocacy Provision

29. The Committee may also wish to examine whether the paid advocacy rule
should be extended to apply where remuneration has been received by a
Member’s spouse/partner or close family member, as recommended by
the CSG Working Group. The definition of ‘associate’ in section 6.2.18 of
the Code of Conduct which extends the prohibition on paid advocacy to
encompass participation in proceedings which relate to a client or
associate of whoever is providing the remuneration also needs to be
reviewed. The Committee will recall from its discussions on the Code of
Conduct that this definition stems from the 1985 Bankruptcy Act and
excludes same sex relationships or cohabitees.

Defences to Criminal Proceedings

30.  Article 8 of the Order states that a Member is guilty of a criminal offence if
he or she is found to be in breach of registration or paid advocacy
provisions. However, it does not provide possible defences. The
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Committee could consider the inclusion of a defence such as lack of
knowledge (for example, the Member was not aware that the matter
related to the affairs or interests of the person paying him) or good faith.

Replacing the Members’ Interests Order

31. The development of proposals for replacement legislation is likely to be a
complex and lengthy process. The Committee has already indicated that it
is sensitive to the requirement to strike a balance between respect for
individual privacy and the need to ensure transparency and high standards
of probity in the Parliament. In producing a consultation paper for MSPs in
November 2000, the Committee also recognised that the perspective of
Members is an essential component in developing replacement legislation.
The Committee may wish to consider taking further written submissions
from MSPs or oral evidence from party leaders, Business Managers and
the Presiding Officers. The Committee could also consider seeking the
views of the Wicks Committee (formerly the Neill Committee), the Chairs
of Standards Committees in other Parliaments and Assemblies, the
academic community and other interested parties.

32. The Committee will also wish to decide the scope of its inquiry into the
Members’ interests legislative framework. In particular, the Committee will
wish to consider how extensive its review of the existing provisions should
be. The Committee could choose to review the Transitional Order in its
entirety. Alternatively, it may wish to focus on those aspects of the MIO
which have proved to be problematic in operation as outlined in this issues
paper together with the recommendations of the CSG Working Group (the
Committee will recall that it made a commitment when drafting the Code of
Conduct in late 1999 to revisit the CSG’s recommendations). The
Committee might also wish to review the Members’ interests regimes of
other UK legislatures. The former approach to policy development would
be particularly intensive and could impact on the Committee’s intention to
complete the passage of replacement legislation by the end of this
Parliament. It might also prove difficult to progress work on other areas of
Committee business such as the lobbying inquiry.

33. In order to secure the passage of replacement legislation by the end of this
Parliament, the Committee may wish to aim to publish its proposals by the
summer recess in 2002. To achieve this objective, the Committee could
develop its policy by considering detailed issues papers on each area as
set out in this paper. The Committee’s formulation of proposals for
replacement legislation could proceed as follows:

Stage 1 (September 2001 – December 2001/January 2002): Initial
consideration of problematic areas/CSG recommendations/approach of
other Parliaments and Assemblies. Issues papers to be prepared by the
Clerks

Stage 2 (January – April 2002): Consultation process. Publish initial
proposals in consultation paper and invite written and oral evidence on it
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from MSPs, other Parliaments/Assemblies, Wicks Committee, academia,
other interested parties.

Stage 3 (April – July/September 2002): Finalise proposals and draft report
to form basis of Committee Bill.

Stage 4 (October 2002 – April 2003): Introduction of Committee Bill.

34. In addressing these issues, the Committee could aim to produce a
consultation paper in early 2002 and invite written and/or oral evidence on
the basis of the resultant draft proposals.

Conclusion

35. The Committee is invited to agree its approach to developing
proposals for replacing the Members’ Interests Order. In doing so,
the Committee may wish to consider and, if appropriate endorse
some or all of the following:

� whether the review of the MIO should be comprehensive or
concentrate on agreed problem areas as set out in this overview.

� the review should take account of the CSG key principles.

� the Parliament should be aiming to strike the correct balance
between disclosure in the public interest and the protection of
Members and their families/associates from unwarranted
intrusions into their privacy.

CLERK TO THE STANDARDS COMMITTEE
SEPTEMBER 2001
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ELEVENTH MEETING OF THE STANDARDS COMMITTEE
CONFIDENTIALITY

1. At its meeting on 19 June 2001 the Standards Committee agreed that the
Convener should write to all Committee Conveners requesting their views on the
investigation of ‘leaks’. 

2. The attached paper considers the difficulties involved in identifying the sources of
‘leaks’ and suggests that it might be beneficial for committees themselves to
carry out the initial investigation. The paper was initially considered by the
Standards Committee on 19 June 2001 and was sent to members of the
Conveners’ Liaison Group (CLG) on 30 August. The Convener also requested
that the paper be included on the CLG agenda for its meeting on 11 September
2001.

STANDARDS COMMITTEE CLERK
SEPTEMBER 2001
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Introduction

1. The Standards Committee has recently published two reports on the Standards
Adviser’s investigation of the unauthorised disclosure of confidential draft
Committee Reports1.  In both cases the Adviser has been unable to establish
whether any MSP was responsible for the unauthorised disclosure [“leak”] nor the
means by which the disclosures were effected. 

2. The Committee noted the difficulty in identifying those responsible for
unauthorised disclosures in its First Report 2001.  It is unlikely that a Member
having betrayed the confidence of his or her peers and the Parliament, will
subsequently admit responsibility.  In its 1985 report on ‘leaks’, the Committee of
Privileges at the House of Commons noted that:

The majority of leaks are the deliberate work of Members of committees acting for political or
personal motives.    

There is currently no evidence on which to reach any comparable conclusions
concerning the position in the Scottish Parliament. 

3. The current approach of the Standards Committee to the investigation of leaks is
to employ the same procedure as to any complaint against an individual
Member.  This involves the Standards Adviser interviewing each Member of the
Committee and explicitly asking whether or not they leaked the report.  However,
the Committee has expressed concern that the current procedure is both costly
and time-consuming. Therefore, the Committee agreed at its meeting on 23 May
2001 to identify alternative procedures for the investigation of leaks.       

Westminster

4. An alternative approach could be that adopted at Westminster following a Report
form the Committee of Privileges in July 19852.   The Report recommended that
‘when a leak of the confidential proceedings of a select committee comes to
light…the committee concerned should seek to discover the leak’.  The Report
was agreed by the House of Commons in March 1986 and the agreed
procedures for dealing with a leak are set out in Erskine May as follows:

(1) the committee should carry out its own investigation to try to discover the source of a leak,
in particular by formally asking all members of the committee and the committee’s staff if they
can explain how the leak came about;

                                           
1 Standards Committee 1st Report 2001, Report on Complaints Concerning the Unauthorised
Disclosure of the Health and Community Care Committee’s Report into the Delivery of Community
Care in Scotland, SP Paper 276; Standards Committee 3rd Report 2001, Report on Complaint
Concerning the Unauthorised Disclosure of the Education, Culture and Sport Committee Draft Report
on Special Education Needs, SP Paper 339. 
2 Second Report from the Committee of Privileges, Premature Disclosure of Proceedings of Select
Committees, Session 1984-5. 
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(2) the committee should decide whether or not the leak constitutes a substantial interference,
or the likelihood of such, with the work of the committee, with the select committee system or
the functions of the House;

(3) it should inform the Liaison Committee, so that it may take a view;

(4) in the light of the views of the Liaison Committee it should make a special report to the
House to that effect, outlining the action it has taken and the conclusions it has reached;

(5) such a special report would automatically be referred to the Privileges Committee without
a debate in the House: it is then for the that committee to consider the matter and make a
report to the House, whereupon the House would consider its recommendations.

5. The Report of the Privileges Committee suggests that, immediately following a
leak, the chair of a committee should write formally to all members of the
committee and staff, to ask if they can explain how the leak came about.   

Canadian Senate

6. The Canadian Senate has also recently adopted a similar procedure for dealing
with unauthorised disclosure of confidential documents.  The Standing
Committee on Privileges, Standing Rules and Orders published a report
recommending that:

If a leak of a confidential committee report or other document or proceeding occurs,
the committee should first examine the circumstances surrounding it.3

If a Committee discovers a leak it is expected to report the breach to the Senate
and to advise the Chamber that it is commencing an inquiry into the matter.  The
Committee is expected to conduct this inquiry expeditiously.  

7. The means, nature and extent of the inquiry rests with the Committee but the
Report states that it is likely that the committee members, their staff and
committee staff could be interviewed.  The Committee should also address the
issue of the seriousness and implications – actual or potential – of the leak.  

Standards Committee Remit 

8. The Committee will note that the procedures followed by both Westminster and
the Canadian Senate involve questioning members’ staff and committee staff.
However, as the Committee recognises in its First Report, 2001, its remit is
‘limited to the conduct of Members of the Scottish parliament and that the
conduct of Scottish Parliamentary Corporate Body staff and contractors was
outside that remit’.  At the same time, Section 9.6.1 of the Code of Conduct
states that:

                                           
3 Appendix 1V, Procedure for Dealing with Unauthorised Disclosure of Confidential Committee
Reports and Other Documents of Proceedings, Fourth Report of the Standing Committee on
Privileges, Standing Rules and Orders, April 13, 2000. 
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Members should ensure that staff working for them are aware of, and apply, the
standards set out in this section when acting on a member’s behalf or in any
Parliamentary connection.  

This includes the rules on confidentiality and requires members to ensure that
their staff comply with those rules otherwise the member could be found to be in
breach of the Code. 

Consideration of Issues 

9. The Committee will wish to consider the implications which these proposals would
have for all other Parliamentary committees.  In particular, consideration will have
to be given to the impact on committee resources.  In considering the adoption of
a procedure whereby the committees themselves investigate leaks the Standards
Committee will also wish to consider whether:

� each committee should decide the means, nature and extent of the inquiry;    

� to recommend a standard practice, for example, that the convener should
write formally to all members of the committee to ask if they can explain
how the leak came about;

� restricting leak inquiries to the conduct of Members is adequate;
� the committee should address the issue of the seriousness and

implications of the leak;
� the committee should refer the findings of its inquiry to the Standards

Committee or submit a report to the Parliament;
� the new procedures require any change to the Parliament’s Standing

Orders.

Conclusion

10. The Committee is invited to agree that, in the first instance, it consults with all
committee conveners in order to assess support for the efficacy of these
proposals.  This will also allow the Clerks to conduct further research into the
efficacy of the procedures followed at Westminster and by the Canadian Senate.
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ELEVENTH MEETING OF THE STANDARDS COMMITTEE
FORWARD WORK PROGRAMME

1. The attached paper sets out the work currently scheduled to be
undertaken by the Standards Committee between September 2001 and
January 2002.

2. The Committee is invited to consider the paper and agree its forward
work programme.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2001



ST/01/11/5

The Standards Committee’s Work Programme, September 2001 –
January 2002

Background

1. This paper sets out the work currently scheduled to be undertaken by the
Standards Committee this Autumn. 

2. The overview of the Committee’s forward work programme set out below
suggests a heavy workload. The programme includes work on progressing
the Committee’s lobbying inquiry (including possible oral evidence
sessions and a Committee report), the provision of support to the
Convener and the Committee during the introduction of the Standards
Commissioner Committee Bill and the initiation of the review of the
Members’ Interests Order. In addition, the Committee will be required to
consider a minimum of two reports concerning complaints against
Members, at least one of which will require an oral evidence session. The
Committee’s work programme and associated deadlines are set out in
more detail below.

3. The Committee is currently scheduled to meet on a fortnightly basis.
However, given the substantial workload on the Members’ Interests Order
and the Standards Commissioner Bill, an additional meeting is suggested
to accommodate one of the lobbying oral evidence sessions if the
Committee wishes to receive such evidence. It is possible that additional
agenda items, in particular in relation to complaints against Members, will
need to be scheduled into the programme.

Standards Commissioner Committee Bill

4. The draft Bill is likely to be ready for the Committee’s consideration at its
meeting on 26 September. Although the mechanics of the Stage 2
consideration of the Bill have not yet been decided, the Convener will
require clerking support in his role as Member in Charge and the
Committee as a whole will require briefing on amendments as they are
received. Support for the Committee will be available from the Committee
Clerks, NEBU and the Legal Office.

Lobbying

5. The Committee’s first task will be to consider the responses to its
consultation paper on the statutory registration of commercial lobbyists. It
may wish to take oral evidence on the basis of the responses from the
umbrella organisations and other interested parties. Having reflected on
the written submissions and any oral evidence presented to it, the
Committee may then be in a position to crystallise its recommendations
with a view to producing a report in late 2001/early 2002.
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Replacement of the Members’ Interests Order

6. The development of proposals for replacement legislation for the MIO is
likely to be a complex and lengthy process. If the replacement legislation is
to be passed by the end of this Parliament, then work on developing the
Committee’s policy will need to begin in the autumn. The Committee will
first need to decide the scope of the review of the existing provisions. An
issues paper providing an overview of the operation of the MIO has been
drafted for the Committee to consider at its meeting on 12 September. The
Committee has been asked to consider whether it wishes to consider the
Order in its entirety (which would impact on other areas of Committee
business) or whether it wishes to focus on the areas which have proved to
be problematic together with an examination of recommendations of the
CSG Working Group on the Code of Conduct and the approaches adopted
by other Parliaments and Assemblies.

7. The Committee’s formulation of proposals for replacement legislation
could proceed as follows:

Stage 1 (September 2001 – December 2001/January 2002): Initial
consideration of problematic areas/CSG recommendations/approach of
other Parliaments and Assemblies.

Stage 2 (January – April 2002): Consultation process. Publish initial
proposals in consultation paper and invite written and oral evidence on it
from MSPs, other Parliaments/Assemblies, Wicks Committee, academia,
other interested parties.

Stage 3 (April – July/September 2002): Finalise proposals and draft report
to form basis of Committee Bill.

Stage 4 (October 2002 – April 2003): Introduction of Committee Bill.

Confidentiality

8. At its meeting on 27 June, the Committee agreed to seek the CLG’s views
on adopting the procedures at Westminster and in the Canadian senate for
investigating ‘leaks’. The CLG will consider this issue at its meeting on 11
September. 

9. If the Committee wishes to make changes to the provisions on
confidentiality in the Code of Conduct, it should aim to publish a report
setting out its proposals by the end of 2001 to enable them to be debated
by the Parliament in early 2002.

Cross Party Groups

10. In May 2001, the Committee undertook to review the activities of Cross
Party Groups currently operating in the Parliament. An analysis of the
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responses to the Committee’s questionnaire will be available for its
consideration in the Autumn. It is possible that this review might lead to
further work or even changes to the current rules on CPGs.

Complaints

11. This is a highly unpredictable element in the Committee’s work
programme. Currently, there are two complaints which will need to be
considered by the Committee in September, at least one of which will
require an oral evidence session.
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ELEVENTH MEETING OF THE STANDARDS COMMITTEE
ANNUAL REPORT

1. Standing Order 12.9 states that each Committee shall as soon as
practicable after the end of each Parliamentary year submit a report to the
Parliament.

2. A draft of the Committee’s annual report for the Parliamentary year 11 May
2000 to 10 May 2001 is attached. 

3. The Committee is invited to consider and approve the draft.

STANDARDS COMMITTEE CLERKS
SEPTEMBER 2001
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Annual Report of the Standards Committee
for the Parliamentary Year 11 May 2000 to 10 May 2001

xth Report 2001

Remit

The remit of the Standards Committee is to consider and report on - 

(a) whether a Member’s conduct is in accordance with these Rules and any Code of
Conduct for Members, matters relating to Members’ interests, and any other
matters relating to the conduct of Members in carrying out their Parliamentary
duties;

(b) the adoption, amendment and application of any Code of Conduct for Members.

(Standing Orders, Rule 6.5)

Membership

Mike Rumbles MSP (Convener) 
Tricia Marwick MSP (Deputy Convener)
Lord James Douglas-Hamilton MSP
Patricia Ferguson MSP
Karen Gillon MSP (until 7 January 2001)
Adam Ingram MSP (until 7 January 2001)
Frank McAveety MSP (from 8 January 2001)
Kenneth Macintosh MSP (from 8 January 2001)
Des McNulty MSP (until 7 January 2001)
Kay Ullrich MSP (from 8 January 2001)

Committee Clerks

Dr Sam Jones
Dr Jim Johnston

Contact Telephone and Email

Telephone: 0131 348 5179
E Mail: standards@scottish.parliament.uk
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Annual Report of the Standards Committee
for the Parliamentary Year 11 May 2000 to 10 May 2001

xth Report 2001

The Committee reports to the Parliament as follows—

Introduction

1. During its second year, the Standards Committee has continued to implement its
commitment to maintaining and strengthening the public’s trust in the integrity
and probity of the Parliament and its Members.

Priorities and Inquiries

2. The Committee’s decision to recommend the establishment of a Standards
Commissioner  to investigate complaints against MSPs and the development of a
four stage investigative procedure represented the culmination of a nine month
inquiry into models of investigation. The proposal, which has attracted all party
support, will be one of the first Committee Bills to be laid before the Parliament.
When/if the Bill is passed, it will establish the post and will provide the
Commissioner with statutory powers to compel the production of evidence.
Together with its robust investigative procedure, the appointment of a Standards
Commissioner will cement public confidence in the handling of complaints whilst
ensuring that Members are not unjustifiably exposed to malicious or ill-founded
allegations.

3. The Committee’s work programme has been dominated by its inquiry into
Lobbying. This has been a wide-ranging inquiry and the Committee has taken
evidence from a broad spectrum of witnesses (including commercial lobbyists,
interest groups, the voluntary sector and the Civic Forum) as well as academics
and the ‘lobbied’ themselves via a survey of all MSPs. Lobbying is an integral and
valuable element in the political process. However, the Committee also believes
that good practice dictates that it should take place on a transparent basis. In
April the Committee, therefore, agreed to examine the possibility of introducing a
statutory registration scheme for commercial lobbyists in the Scottish Parliament.
This work will be taken forward in close consultation with those affected by the
proposals and the Committee has invited written evidence to ensure that any final
recommendations are both workable and effective. 

4. In addition to progressing its inquiry into Lobbying, the Committee fulfilled another
commitment which stemmed from the so called ‘Lobbygate’ inquiry in 1999 by
introducing a Register of Members’ Staff Interests in October 2000. The scheme
was developed in consultation with MSPs and their staff, as well as trade unions
and staff associations representing Members’ staff. The Register will not only
enhance the transparency of the democratic process but will also provide
protection for both MSPs and their staff against allegations of improper influence.
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Forward Look

5. The next Parliamentary year promises to be equally busy with the Committee not
only taking its Standards Commissioner Committee Bill through the legislative
process and concluding its Lobbying inquiry but also progressing its work on
replacing the Members’ Interests Order with an Act of the Scottish Parliament.

Meetings

6. From 11 May 2000 to 10 May 2001, the Committee met sixteen times.  One of
these meetings was held wholly in private; nine were held partly in private.  Of
those meetings held in private, seven were to discuss the wording of draft
reports.   All meetings were held in Edinburgh.
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