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SIXTH MEETING OF THE STANDARDS COMMITTEE
LOBBYING: POLICY OPTIONS

1. The attached paper summarises evidence received by the Committee in relation
to the various policy approaches to lobbying.

2. The Committee is invited to consider the paper and to decide on the next steps
for its inquiry.

STANDARDS COMMITTEE CLERKS
APRIL 2001
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Introduction

1. At its meeting on 28 March 2001 the Standards Committee considered a paper
(ST/01/5/2) summarising the oral evidence which it heard on its lobbying inquiry.
Having considered this paper the Committee agreed to consider a further paper
summarising outstanding issues and detailing the policy options available.

2. The Committee will wish to note that there may be potential ECHR implications of
any proposals to introduce regulation or registration of lobbyists.  In particular,
Articles 8, 10 and 11 would need to be addressed if the Committee decides to
introduce either statutory or voluntary regulation of lobbyists.

Problems of Definition

3. As emphasised in Paper ST/01/1/3 which the Committee considered at its
meeting on 31 January there are some difficulties in relation to both defining
‘lobbying’ and defining ‘lobbyist’.

Defining Lobbying

4. Throughout its inquiry the Committee has employed the following working
definition of lobbying as:

the representation of organised interests to MSPs by the interested parties themselves, or the
professional representation of organised interests by a third party, with the intention of
influencing the action of MSPs.

5. However, this definition has been criticised by many organisations who gave
evidence as being too narrow.  In particular, the commercial lobbyists were
concerned that it did not cover the bulk of the work which they actually do.  They
argue that most of their work is advisory and it is only very rarely that they
engage directly with politicians or officials.  For example, in their written evidence
Citigate Public Affairs point out that the vast majority of their work:

is dedicated to facilitating our clients’ understanding of the political process, and legislative
and regulatory activity, and assisting them when appropriate to make their own case to
ministers, elected representatives, and officials.

Therefore, commercial lobbyists may only very rarely carry out the type of direct
lobbying covered by the Committee’s working definition. The Committee will note
from the International Comparisons paper that this has caused problems in
lobbying registration schemes in other jurisdictions.

6. There may also be problems in defining lobbying as distinct from the provision of
information.  There may be occasions when an interest group provides
information to MSPs without having a specific objective in terms of influencing
the actions of Members.  Given the complexity of interaction between MSPs and
various lobbyists it becomes difficult to identify when lobbying has actually
occurred.
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Defining Lobbyists

7. Until now the Committee has tended to differentiate between lobbying by
“commercial lobbyists” and between “the interested parties themselves”.  This
distinction is important when the Committee comes to deliberate on the relative
usefulness of statutory regulation/registration and voluntary codes of conduct.
Should they apply to all those involved in lobbying or only to commercial
lobbyists?  If the latter the Committee will have to consider carefully defining
“commercial lobbyist”.

8. It is not just commercial lobbying companies who may “lobby” on behalf of a third
party for a fee.  Increasingly, law firms, management consultancies and
accountancy firms may offer in-house public affairs advice and advocacy.  If the
Committee considers some form of regulation or registration for commercial
lobbyists only, then it may wish to include this type of lobbying activity in its
definition of “commercial lobbyist”.

Summary

9. Before considering which action, if any, it intends to take or recommend on
lobbying the Committee may feel it is necessary to:

•  consider whether its current working definition of lobbying is too tightly
drawn;

•  if so, to provide a more detailed definition of the lobbying process;
•  whether to maintain the distinction between “commercial lobbyists” and

lobbying by the “interested parties themselves”;
•  if so, to provide a clearer definition of “commercial lobbyists”.

Regulation of Lobbyists, Codes of Conduct and Guidance

10. The Committee may wish to consider the following options:

•  Statutory Regulation for All Lobbyists
•  Statutory Regulation for Commercial Lobbyists Only

•  Statutory Registration Scheme for All Lobbyists
•  Statutory Registration Scheme for Commercial Lobbyists Only

•  Voluntary Code of Conduct for All Lobbyists
•  Voluntary Code of Conduct for Commercial Lobbyists Only

•  To express its support for further convergence in existing voluntary codes
and recommend elements which it would like to see in a voluntary code

•  To provide further guidance on lobbying
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Statutory Regulation/Registration

11. The principal difference between regulation and registration is that the former
would involve the development of a code of conduct which lobbyists would be
required to sign up and adhere to. This would necessitate a procedure for both
policing and enforcing the code.  In contrast, statutory registration would not in
itself require lobbyists to sign up to a code of conduct.   Rather, it is a more
passive approach aimed at transparency rather than seeking to influence
lobbying activity directly.

12. Statutory registration would require all lobbyists covered by the necessary
legislation to register as a lobbyist. Inevitably, however, a registration scheme
would involve an element of regulation as lobbyists would be required to keep
records and submit information as part of the scheme. Further, commercial
lobbyists would be required to disclose their client lists and income received from
each client for lobbying activity.  It is not envisioned that only registered lobbyists
would be able to lobby the Parliament.

13. The main arguments which were identified in support of the introduction of
statutory regulation/registration were:

•  there would be greater openness and transparency in the policy-making
process;

•  it would assist MSPs in meeting their own obligations in the Code of
Conduct;

•  a record of the resources which are devoted to lobbying should be publicly
available;

•  if the category of registrable lobbyist is widely enough drawn then there is
no way in which anyone could claim elite or special status;

•  academic evidence from the United States and Canada suggests that
registration schemes can be administered easily and efficiently, especially
in electronic form.

14. The main arguments which were identified against the introduction of statutory
regulation/registration were:

•  difficulties in defining lobbying, especially, if only applicable to commercial
lobbyists;

•  difficulties involved in implementing a regulatory/registration scheme;
•  difficulties involved in monitoring and policing regulation;
•  difficulties involved in enforcement of sanctions for non-compliance;
•  creation of an elite group of recognised lobbyists;
•  may inhibit access to the Parliament and act as a barrier to participation;
•  may give the impression that only registered lobbyists can access MSPs;
•  increase in bureaucracy may deter smaller organisations/individuals from

lobbying;
•  academic evidence from other countries that regulation/registration doesn’t

work
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Voluntary Codes

15. If recommending a voluntary code the Committee may wish to consider three
options:

•  a voluntary code which would be applicable to all lobbyists;
•  a voluntary code which would be applicable to commercial lobbyists;
•  the Parliament’s endorsement of existing voluntary codes and

encouragement of further convergence between these codes

16. The main arguments which were identified in support of the introduction of
voluntary codes were:

•  a universal voluntary code would standardise the various codes currently
in practice and ensure that all lobbyists whether professional or otherwise
were adhering to the same standards;

•  it would encourage all lobbyists to adopt principles of accountability,
accessibility, openness and responsiveness in their dealings with the
Parliament;

•  evidence from APPCS that voluntary codes do work in practice as
illustrated by the so called “Drapergate” affair;

•  the availability of sufficient sanctions to enforce voluntary codes such as
naming and shaming or suspension of membership from umbrella
organisations;

•  the willingness of umbrella groups to monitor and enforce voluntary codes
through, for example, the appointment of compliance officers, training
programmes, publication of voluntary register, adherence to voluntary
codes as part of an employees’ contract of employment, familiarity with the
content of codes as part of annual staff performance appraisal systems.

17. The main arguments which were identified against the introduction of voluntary
codes were:

•  the application of a voluntary code to all forms of lobbying and
groups/individuals involved in lobbying would be difficult and complex;

•  very difficult to arrive at a code which would be acceptable to all lobbyists;
•  definitions of what constitutes lobbying activity would be problematic;
•  difficulties involved in monitoring, policing and enforcing voluntary codes;
•  may lead to a two-tiered system of those who are signed up and those

who are not;
•  may be overly bureaucratic, complex and costly to operate;
•  commercial imperatives mean that commercial lobbying trade associations

will not be eager to expose wrongdoing by their members;
•  of little use if not enforced universally;
•  may be advantages, commercial or otherwise, in not signing up to a

voluntary code;
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•  there is little evidence of voluntary codes currently in practice being
enforced;

•  it is not clear whether sanctions are effective and complaints procedures
may not exist or not widely known

Possibilities for Convergence?

18. The Committee has already noted that there already exists a good deal of
overlap between voluntary codes currently in operation.  Furthermore, it was
noted that there is broad support from among the various umbrella organisations
for further convergence with the caveat that there is no dilution in standards.

19. The Committee may consider whether it wishes to express its support for the
further convergence of existing voluntary codes.  A major criticism of existing
codes is that they differ substantially in terms of what they cover and how
stringent they are.  Further consultation and co-operation across the umbrella
organisations in terms of moving towards a universal code would alleviate this
difficulty.  However, it would not address the difficulties associated with those
lobbyists who refuse to sign up to a voluntary code. Furthermore, one
organisation which provided oral evidence to the Committee, the APPCS,
indicated that whilst it supported moves towards convergence, it would not
accept dilution of its own voluntary code in the process.

20. The Committee will also note that two of the trade associations representing
commercial lobbyists operate a voluntary register providing a publicly available
list of clients.  The Committee may consider whether it wishes to recommend its
support for such a voluntary registration scheme and, if so, to identify which
elements it would like included in these registers.

21. Rather than recommending that the Parliament become directly involved in the
development and implementation of a voluntary code, the Committee may
consider whether it wishes to take a lead in providing guidance on which
elements should form part of a voluntary code.  This could include guidance on,
for example, discipline and sanctions. A similar approach has been taken by the
European Commission, as outlined in the International Comparisons paper.

22. The Committee may also consider whether to recommend that it would be useful
if organisations such as ASPA were to have a broader membership.  At present
their membership is primarily made up of commercial companies although it also
includes trade unions and groups from the voluntary and charitable sectors.

Further Guidance

23. The Committee may consider that at this stage, and mindful of its remit, there is
no need to introduce either statutory or voluntary regulation of lobbyists.  Rather,
it may consider that it is sufficient to introduce further guidance on lobbying.

24. The main arguments which were identified in support of further guidance  were:
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•  there would be no requirement to sign up to guidance, therefore, avoiding
potential problems such as creating a lobbying elite, barriers to access and
burdensome bureaucracy;

•  the primary onus should be on MSPs;
•  it is MSPs who should be open and accessible and above reproach;
•  MSPs are responsible for making clear the type of lobbying behaviour

which is considered to be inappropriate and to decline improper lobbying;
•  MSPs should be proactive in engaging with the wider community as well

as those lobbyists who approach them in the first instance
•  Further guidance would also assist MSPs in meeting their obligations

under the Code of Conduct.

25. The main arguments against focusing solely on further guidance were:

•  places too much onus on MSPs;
•  does not fully address the issue of openness and transparency;
•  does not fully address the issue of those lobbyists who fail to adopt best

practice.

26. The Committee will note that some guidance for MSPs on lobbying already exists
in Section 7 of the Code of Conduct attached at Annex A to this paper.  The
Committee may consider whether, at this stage, the guidance is sufficient or
whether further guidance for MSPs is required.  Much of this guidance focuses
on the statutory regulations which exist in relation to the lobbying and there is,
perhaps, a need for more practical advice on contacts with lobbyists.   For
example, it may be useful to draw up guidance for MSPs and their staff on how to
recognise improper lobbying practices.  The Committee may also consider
whether this guidance should be published more widely than in the Code of
Conduct and could be made generally available to lobbyists.

Conclusion

27. The Committee is invited to consider the above policy options and to move
towards establishing its conclusions in relation to lobbying in the Scottish
Parliament.
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SIXTH MEETING OF THE STANDARDS COMMITTEE
LOBBYING: INTERNATIONAL COMPARISONS

1. At its meeting on 28 March 2001, the Committee indicated that it wished to
consider lobbying regulatory regimes adopted by other jurisdictions.

2. The Committee is invited to consider the attached briefing note which sets
out the approaches taken by several jurisdictions.

CLERK TO THE STANDARDS COMMITTEE
APRIL 2001
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Introduction

1. This briefing note reviews the regulatory regimes for lobbyists adopted by
other jurisdictions. It draws on oral evidence taken by the Committee on 28
February and 14 March, written submissions received in response to the
Committee’s Consultation Paper and other literature on lobbying.

2. The note provides an overview of schemes operating in the USA, Canada,
Australia and the European Union as these were specifically highlighted by
witnesses and respondents.

3. The Committee may wish to note the key themes which have emerged
from these comparisons:

•  The Importance of Definitions: The experience of other jurisdictions
suggest that definitions of lobbying, lobbyists and the ‘lobbied’ are key
determinants of the success or failure of lobbying regulatory schemes.
The Canadian scheme, for example, defined lobbying as direct
communication, thus excluding lobbyists who provide information and
advice to clients from the register. The Australian scheme’s remit
effectively excluded significant sectors of lobbyists and the ‘lobbied’.

•  Thresholds: The setting of a threshold above which lobbyists must
register will also influence the effectiveness of regulation. The
Canadian scheme, for example, requires in house lobbyists to register
if 20% of their time is spent on lobbying. The Neill Committee has
highlighted that this might exclude senior corporate executives who
spend very little of their time on lobbying but the impact of which is
extremely influential.

•  Contingency Fees: The State of New York and Canadian registration
schemes have sought to tackle the issue of contingency fee
arrangements where payment is dependent on a successful outcome.

•  Accessibility: The European Parliament’s scheme has been seen as
creating privileged access to MEPs. The State of New York has
attempted to tackle this issue through the publication of a ‘Citizens
Guide to Lobbying’ which provides advice and information on
accessing elected members and officials.

United States

4. There is a long history of regulating lobbying activity in the USA. In its
written evidence to the Committee, the Stirling Media Research Institute
(SMRI) highlighted the experience of the State of New York’s registration
scheme as countering the claim that all statutory regulation is
cumbersome and ineffective. The scheme, which was established under
the Lobbying Act, set up a Temporary State Commission on Lobbying
which monitors and publishes the identities, activities and expenditures of
those seeking to influence legislation, rules, regulations and rate-making
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actions of the New York State Government. The Commission is
empowered to administer and enforce the provisions of the Lobbying Act
and to conduct investigations and random audits. It reports annually to the
Governor and Legislature. The Act applies to commercial lobbyists by
defining a lobbyist as

…. a person or organisation employed, retained or designated by another who
attempts to influence the passage or defeat of legislation by the State legislature, the
approval or disapproval of legislation by the Governor, or the outcome of a rule,
regulation or rate-making proceeding by a State agency.

This definition might exclude the type of lobbying which the commercial
lobbying sector claims that it mostly conducts – that is, the provision of
advice to clients rather than direct face to face intervention. The Act sets a
threshold by applying to lobbyists, public corporations, and clients of
lobbyists who in any calendar year spend or receive more than $2000.
Details of expenditure must be registered. The scheme also prohibits
contingency fee arrangements (that is where payment is dependent on a
successful outcome) and gifts in excess of $75 to a public office holder.
Contravention of these provisions is a criminal offence. Failure to register
may also attract a ‘civil penalty fine’ of up to $25 000 and is also a criminal
offence. Other than the prohibition on gifts and contingency fees, there is
no requirement for registered lobbyists to abide by a specific code of
conduct.

5. The Commission has reported that annually around 2 150 lobbyists
representing 1 350 clients and 50 public corporations register with and
report to the Commission on their activities. Lobbying expenses have
grown from $5.7 million in 1978 to $71.9 million in 1999.

6. The SMRI noted in its written evidence to the Committee that one by-
product of the State of New York’s registration scheme had been the
publication of a guide to lobbying for ‘citizens and citizens groups’ which
had acted as a ‘real catalyst for opening up and broadening access’. The
‘Citizens’ Guide to Lobbying’ provides advice on approaching elected
members and officials, information on the legislative process and current
bills.

7. In written evidence to the Standards Committee, the SMRI reported that it
had carried out an electronic survey of officials involved in the registration
and regulation of lobbying in the USA and Canada. To date thirty out of the
sixty-eight officials approached by the SMRI have responded, none of
whom believed that registration represented a barrier to participation in the
democractic process. Indeed, some respondents argued that registration
could actively promote access. A Washington State official for example
was quoted as stating that

We believe the registration and disclosure laws, along with our ethics laws that limit
gifts to public officials, have worked to make the public more aware of which lobbyists
are doing what, and have eliminated the most egregrious forms of lobbying like
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expensive trips. By limiting and requiring disclosure, the ‘smaller’ lobbyists are
actually better off, since they have more equal access to legislators’ time.1

It is possible to argue, however, that officials involved in registration and
regulatory regimes have a vested interest in defending their work.

Canada

8. Lobbyists who interact with the Federal Government are regulated by the
Lobbyists Registration Act (LRA) 1985, amended in 1995. There are also a
number of provincial registration schemes. The LRA applies to individuals
who are paid to communicate with federal public office holders in attempts
to influence the making, developing or amending of legislative proposals,
bills, policies or programmes and the awarding of grants or contributions.
These individuals must disclose the following:

•  the name of their client or employer;
•  some descriptive information about the company or association;
•  specific information on the subject matters lobbied, for example by

naming the legislative proposal;
•  names of departments or agencies contacted;
•  the communication techniques used to lobby.

The scheme does not require disclosure of fees, reflecting successful
representations by lobbyists when the policy was being developed in the
1980s2. There is also no ban on contingency fees, although the 1995
amendment required that their inclusion in a lobbyist-client contract be
registered.

9. By defining lobbying as direct communication, however, lobbyists offering
information and advice are effectively excluded from the register:

The most unsatisfactory aspect of the Lobbyists Registration Act ….. is the continued
insistence on drawing a distinction between advocacy or direct representation and the
provision of information and advice by professional lobbyists.3

10. The Lobbyists Registration Branch, which oversees the scheme, maintains
a public registry that identifies three categories of lobbyists and imposes
different requirements on each, with the heaviest burden on those who
lobby on behalf of clients:

•  Consultant Lobbyists: individuals who in return for remuneration
lobby on behalf of a client, including government relations
consultants, lawyers, accountants or other professional advisers.

                                     
1 Tony Cook, Secretary of the Senate, former Ethics Counsel, Washington State, quoted by
SMRI in written evidence submitted to the Committee on 28 March.
2 Professor Michael Rush, The Canadian Experience: The Lobbyists Registration Act,
published in Parliamentary Affairs Vol 51, No 4 (October 1998).
3 Professor Michael Rush, The Canadian Experience: The Lobbyists Registration Act,
published in Parliamentary Affairs Vol 51, No 4 (October 1998).
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Such individuals must register within ten days and register any
changes within thirty days;

•  In House Lobbyists (Corporate): employees of corporations that
carry on commercial activities for financial gain and who lobby as a
significant part of their duties. They must register on an annual
basis and lodge any changes within thirty days;

•  In House Lobbyists (Organisations): non-profit organisations
where the accumulated activity of all employees would constitute a
significant part of the duties of one employee. They must register on
a ‘semi-annual’ basis.

11. The Register is available for public inspection. An annual report containing
data on lobbying activity is submitted to the Parliament by the Registrar.
Failure to register or to provide the information required may constitute a
criminal offence.

12. The regime also includes an element of regulation: in addition to
registering, lobbyists must also comply with the Lobbyists’ Code of
Conduct developed by the Canadian Ethics Counsellor. This requires,
amongst other rules, that lobbyists should disclose the identity of clients as
well as the reason for the approach to the public office holder.

13. The Neill Committee4 noted that a problematic aspect of the legislation
was the requirement on in-house lobbyists to register if ‘a significant
amount of their time’ was devoted to lobbying. ‘Significant’ was
subsequently defined by the Lobbyists’ Registration Branch as 20 per
cent. This provision had led to an apparent fall in the number of registered
in-house lobbyists because many consultants judged that they spent less
time than this on such work. However, a witness suggested to the Neill
Committee that senior corporate executives

…. are very unlikely to register, since very little of their time is actually spent lobbying.
However, the lobbying they do engage in is often particularly important and
influential.5

14. The SMRI asserted that the Canadian Parliament’s declaration that
registration did not confer any special privileges on lobbyists in terms of
accessing the legislature countered the argument that a registration
scheme could create the perception that only registered lobbyists could
engage with the Parliament.

15. In its evidence to the Committee, the SMRI noted that commercial
lobbyists had initially protested at the introduction of the regulatory
scheme, arguing that it would be used by companies to spy on one
another. Whilst this appeared to have been the case in the early years of

                                     
4 Reinforcing Standards, Sixth Report of the Committee on Standards in Public Life, para
7.24.
5 Professor Michael Rush, quoted at para 7.24.
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the scheme, since 1997 the heaviest users of the register had been public
office holders ‘wanting to know who has been lobbying and on which
issues. That makes the whole system much more transparent.’6 The Neill
Committee quoted evidence from Professor Justin Greenwood who stated
that

Those schemes which are based on a declaration of clients by lobby firms tend to
benefit lobby firms seeking intelligence on their competitors at the public expense.
While lobbyists are no doubt concerned to improve standards, they tend to seek
registration to enhance their own status by controlling access to the profession and
by seeking recognition.7

16. When registration was first introduced in Canada in the 1980s many
lobbyists were concerned that the scheme would be both onerous and
costly. One commentator has noted that it has turned out to be neither
because registration is carried out electronically, the costs of which and
the effort involved are minimal.8 The SMRI has also noted that there is
evidence that the Canadian scheme has been easily and efficiently
administered.

Australia

17. In its oral evidence to the Standards Committee, the APPCS noted that
Australia had abolished its lobbying registration regime:

The Australian Government cited the fact that it had changed its conduct towards
wider society. For that reason, and because the political consultation industry was
acting responsibly, the Government did not think the statutory code was necessary.9

18. The Lobbyists Registration Scheme, established in 1983, was abolished in
1996. The Scheme adopted a relatively narrow definition of lobbying

A person (or company) who, for financial or other advantage, represents a client in
dealings with Commonwealth Government ministers and officials.10

This effectively excluded most lobbyists as well as significant groups of the
‘lobbied’ – for example backbench MPs. The scheme also took a narrow
approach to the definition of ‘dealings’. These were restricted to
representations on legislation, Government guidelines or policies,
contracts and tenders and public appointments. Other activities such as
‘requests for clarification of or rulings pursuant to current legislation,
guidelines or policies’ and ‘decisions within existing legislation, guidelines

                                     
6 Evidence to the Standards Committee, Official Report, 28 February 2001, Col 693.
7 Reinforcing Standards, Sixth Report of the Committee on Standards in Public Life, para 7.20
8 Professor Michael Rush, The Canadian Experience: The Lobbyists Registration Act,
published in Parliamentary Affairs Vol 51, No 4 (October 1998).
9 Official Report, 14 March, Col 759
10 John Warhurst, Locating the Target: Regulating Lobbying in Australia, published in
Parliamentary Affairs Vol 51, No 4 (October 1998).
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or policies’ were expressly excluded, thus omitting some key areas of
lobbying activity.11

19. The Registers established under the scheme were not available for public
inspection. Access was available only to ministers and officials on a ‘need
to know basis’. The only sanction of the scheme was represented by
advice to Ministers and officials not to engage with unregistered lobbyists
and to report any such approaches. A ministerial code on lobbying was
introduced in tandem with the registration scheme.

20. The scheme was abolished in 1996 according to the Registrar because of

… both changes which have taken place in the lobbying industry since 1984 and the
general changes which have evolved in government processes and the role of the
Parliament to ensure that relevant community and business interests are consulted in
the decision-making process.12

Others have found this unconvincing. The Minister responsible for the
scheme later claimed that the registration regime

…. was a toothless tiger and its provisions were really unenforceable.13

Since 1996, the Australian debate on lobbying has focused on the
‘lobbied’ and on codes of conduct for ministers and parliamentarians in
particular.

The European Union Institutions

21. The Lobbying debate in the European Union has responded to claims of
overcrowded lobbying and lobbying abuses.14 Indeed in 1992, the
Secretariat-General of the European Commission claimed that there were
thought to be approximately 3000 special interest groups of varying types
in Brussels with up to 10 000 employees working in the lobbying sector
and around 100 consultants with offices in the city.15

22. The European Parliament established a registration scheme and code of
conduct for lobbyists in 1996. The scheme only applies to lobbyists who
wish to hold a pass to the Parliament. Passes may be issued to lobbyists

                                     
11 John Warhurst, Locating the Target: Regulating Lobbying in Australia, published in
Parliamentary Affairs Vol 51, No 4 (October 1998).
12 Quoted in John Warhurst, Locating the Target: Regulating Lobbying in Australia, published
in Parliamentary Affairs Vol 51, No 4 (October 1998).
13 Parliamentary Debates 21 November 1996 quoted in John Warhurst, Locating the Target:
Regulating Lobbying in Australia, published in Parliamentary Affairs Vol 51, No 4 (October
1998).
14 Justin Greenwood, Regulating Lobbying in the European Union, published in Parliamentary
Affairs Vol 51, No 4 (October 1998).
15 Special Interest Groups, Communication of the European Commission
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who wish to enter the Parliament’s premises frequently with a view to supplying
information to Members within the framework of their Parliamentary mandate in their
own interests or those of third parties16

Frequent access was subsequently defined as more than five days per
annum. In return, lobbyist pass holders  are required to abide by a code of
conduct and to register with the Quaestors (a committee responsible for
financial and administrative matters). Breaches of the Code of Conduct
may lead to the withdrawal of the lobbyist’s pass. The Code is short and
includes provisions requiring lobbyists to state the interest which they
represent in contacts with MEPs, their staff or Parliamentary officials,
refrain from any action designed to obtain information dishonestly and ‘not
circulate for a profit to third parties copies of documents obtained from
Parliament’.

23. Whilst the scheme avoids some of the problems inherent in defining
lobbyists and lobbying, it is essentially a voluntary regime and can be
circumvented either by queuing for day passes or meeting with MEPs
outwith the Parliamentary complex. One commentator has also noted that
the scheme may favour those who frequently interact with the Parliament
whilst disadvantaging others who require occasional access17. Whilst the
decision to define frequent access as five or more days a year may enable
occasional access without the need for prior registration, the scheme may
be argued to suggest privileged access for frequent lobbyists.

24. By contrast, the European Commission has set down minimum standards
which it expects lobbyists to adhere to and to incorporate into their own
voluntary codes. There is no requirement to register. The document
describes the rationale behind the minimum requirements as follows:

The Commission feels that special interest groups are best placed to establish and
enforce codes of conduct.18

The Commission explicitly rejected a passholder scheme as operated by
the Parliament:

Explicit Commission rules (such as accreditation, registration, code of conduct)
towards special interest groups do not exist. However, the Commission has a general
policy not to grant privileges to special interest groups, such as the issuing of entry
passes and favoured access to information……This is because the Commission has
always wanted to maintain a dialogue which is as open as possible with all interested
parties without having to enforce an accreditation system.19

As with the European Parliament’s Code (which drew heavily on the
Commission’s work in this area), the minimum standards are brief. They
include the imposition of a duty on representatives to disclose the identity

                                     
16 Rule 9(2) Code of Conduct, Chapter 1, Rules of Procedure of the European Parliament
17 Justin Greenwood, Regulating Lobbying in the European Union, published in Parliamentary
Affairs Vol 51, No 4 (October 1998).
18 Minimum Requirements for a Code of Conduct Between the Commission and Special
Interest Groups, Secretariat-General of the European Commission
19 Special Interest Groups, Communication of the European Commission
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of clients, a prohibition on disseminating misleading information, obtaining
information by dishonest means and trading copies of Commission
documents for profit. The effectiveness of the voluntary code is not clear.
The manager of one firm who signed the code is quoted as describing the
regime as

….. a fig leaf – minimal, pointless and complete window dressing.20

                                     
20 Quoted in Justin Greenwood, Regulating Lobbying in the European Union, published in
Parliamentary Affairs Vol 51, No 4 (October 1998).
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SIXTH MEETING OF THE STANDARDS COMMITTEE
LOBBYING: ACCESSIBILITY ISSUES

1. At its meeting on 28 March, the Committee agreed to consider a further paper on
evidence received during its inquiry into lobbying in relation to the accessibility of
the Parliament.

2. The Committee has already noted that many of the issues in relation to
accessing the Parliament fall outside its remit.  Accordingly, the Committee
is not asked to endorse these views but is invited to consider that the
issues raised in this paper are circulated to the Procedures Committee in
the context of its CSG Inquiry, Business Team for the information of the
Parliamentary Bureau and the Directorate of Communications for their
consideration.

STANDARDS COMMITTEE CLERKS
APRIL 2001
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Introduction

1. At its meeting on 28 March the Committee agreed to consider a further paper on
the issues of openness and accessibility which have emerged from its lobbying
inquiry.

2. The Committee will also wish to refer to Section 2 of Paper ST/01/13 which
provided a summary of the written evidence on “Accessing the Parliament”.

Accessing the Parliament

3. One of the principal themes to have emerged from the Committee’s lobbying
inquiry is the extent to which the Parliament is accessible to all groups,
organisations and individuals who wish to lobby.

4. The Committee has now gathered evidence, both written and oral, from a large
number of organisations and groups regularly involved in lobbying the
Parliament.  Overall, that evidence has been generally very positive in relation to
the Parliament’s avowed aims of openness and transparency.  However, a
notable exception was the Stirling Media Research Institute who argue that the
rhetoric of an open Scotland distinct from Westminster has not so far been
achieved in practice.

5. One of the main themes to emerge from the oral evidence which the Committee
heard is that the problem with accessibility relates not only to who has access but
to who does not.  For example, the SCVO suggest that problems in relation to
lack of participation are more likely to be as a result of ‘cynicism and a lack of
awareness about how open the Parliament can be’.  On this basis it is suggested
that the Parliament could be more proactive in encouraging smaller groups and
individuals to lobby Committees and MSPs.

6. The STUC suggest that rather than being concerned with who has access to the
Parliament that it is more important for MSPs to be more proactive in ensuring
access for disadvantaged groups.  They suggest that the section of the Code of
Conduct on lobbying could emphasise that MSPs should be more proactive in
engaging with the wider community as well as those who approach them in the
first instance.

When to Lobby and Time Allowed for Responses

7. Another principal concern to emerge from the inquiry is the amount of time
allowed for responding to consultation exercises.  A number of respondents
expressed concern that the time allowed to respond to consultation exercises
and to submit evidence is generally prohibitive.  It is suggested that the
Parliament introduce minimum periods for consultation and that greater
emphasis is placed on publicising such exercises widely.  Concern was also
expressed in relation to the process of amendments to Bills at stage 2.
Specifically, that there was not sufficient time for organisations to consider
amendments and to lobby MSPs in relation to them or for MSPs to access
considered advice from organisations.
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8. Another concern was that although access to the Parliament is good, the most
effective time to lobby the Parliament is unclear.  It is suggested that clearer
guidelines are issued to assist in the lobbying process; what is appropriate and at
what stage in the process e.g. initial consultation, pre legislative scrutiny,
committee procedure, committee consultation, legislative procedure etc.

Other Concerns

9. The Committee may also wish to note the concerns raised in paper ST/01/1/3 in
relation to the parliamentary website, the Parliamentary Bureau and other issues.

10. Although the Parliament’s website was generally seen as a useful resource some
respondents felt that it could be improved.    It was suggested that committee
information (for example, publication of Committee Reports) could be more
clearly highlighted on the site. Difficulties have also been experienced in
downloading PDF documents.  It was also suggested that information on the
website was not always easy to track issue by issue and that the website is deep,
requiring familiarity with its layout for full benefit.  Concern was also expressed in
relation to the sheer volume of information on the website.  However, perhaps
the major difficulty in relation to the Internet is lack of access and, therefore, the
Parliament should not be overly reliant on its usage for providing information and
consultation purposes.

11. Some concerns were also expressed in relation to the working of the
Parliamentary Bureau, primarily, that it meets in private.  Separately, comment
was made that minutes of proceedings are very brief and add little to the
information contained in agendas and that publication of the Official Report can
be delayed.  Further, that time-tabling of plenary sessions can be last minute,
which can create difficulties in following debates.  Finally, there was some
concern in relation to the apparently increased incidence of committees meeting
in private.

Conclusion

12. The Committee has already noted that many of the issues in relation to
accessing the Parliament fall outside its remit.  Accordingly, the Committee is not
asked to endorse these views but is invited to consider that the issues raised in
this paper are circulated to the Procedures Committee in the context of its CSG
Inquiry, Business Team and the Directorate of Communications for their
consideration.
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THE SCOTTISH PARLIAMENT

STANDARDS COMMITTEE

6th MEETING, 25 APRIL 2001

AGENDA ITEM 2: REQUEST FOR STANDARDS COMMITTEE APPROVAL OF
PROPOSED CROSS-PARTY GROUPS IN THE SCOTTISH PARLIAMENT

In accordance with the Rules on Cross-Party Groups, proposals for the
establishment of Cross-Party Groups in the Scottish Parliament have been submitted
to the Standards Committee for its approval. The proposed Cross-Party Groups are:

•  Chronic Pain

Copies of the Registration and Declaration of Compliance forms for the above
proposed Group is attached at Annexe A

 Action

The Committee is invited to consider whether it wishes to approve, under the Rules
on Cross-Party Groups, the establishment of the above Cross-Party Group.

STANDARDS COMMITTEE CLERKS
APRIL 2001

















SIXTH MEETING OF THE STANDARDS COMMITTEE
STANDARDS COMMISSIONER

1. The Committee’s report setting out its proposal for a Committee Bill to
establish the office of Standards Commissioner was published on 6 April
2001.

2. Rule 9.15 of Standing Orders sets out the procedures for introducing a
Committee Bill. Specifically Rule 9.15.6 and Rule 9.15.7 state that

A time shall be appointed in the business programme for consideration of the
proposal by the Parliament.

If the Parliament agrees to the proposal, the convener of the committee which made
the proposal may, no earlier than the fifth sitting day after the date on which the
Parliament agrees the proposal

(a) if necessary, instruct the drafting of a Bill to give effect to the proposal; and
(b) introduce the Bill.

unless any member of the Scottish Executive of junior Scottish Minister has indicated
before that day that an Executive Bill will be introduced to give effect to the proposal.

3. The Committee is invited to approve the draft motion set out below to
enable the Parliament to consider the Committee’s proposal.

That the Parliament agrees to the proposal for a Committee Bill under Rule 9.15
contained in the Standards Committee’s 2nd Report 2001 (SP Paper 312)

CLERK TO THE STANDARDS COMMITTEE
APRIL 2001



ST/01/6/4

SIXTH MEETING OF THE STANDARDS COMMITTEE
CONFIDENTIALITY

1. In its First Report 2001, Complaints Concerning the Unauthorised
Disclosure of the Health and Community Care Committee’s Report into the
Delivery of Community Care in Scotland, the Standards Committee set out
its proposal to conduct an inquiry into the current provisions in the Code of
Conduct on Confidentiality and the present arrangements for investigating
‘leaks’.

2. This paper sets out the issues which the Committee may wish to consider
during its inquiry.

3. The Committee is invited to consider how to take forward its inquiry
into confidentiality.

CLERK TO THE STANDARDS COMMITTEE
APRIL 2001
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Introduction

1. This paper sets out a series of issues which the Standards Committee
may wish to consider in the course of its inquiry into Confidentiality.

The Current Provisions in the Code of Conduct on Confidentiality

2. The current provisions contained in Section 9.4 of the Code of Conduct
setting out Members’ responsibilities in relation to confidential material are
attached at Annex A to this paper.

3. The Committee may consider that this section of the Code of Conduct
should be re-examined following concerns expressed by the Conveners’
Liaison Group (CLG) and others concerning the ‘seepage’ of draft
committee reports. The former Convener of the Education, Culture and
Sport Committee and the Convener of the Enterprise and Lifelong
Learning Committee wrote to the Committee in late 2000, noting that whilst
a report may not be physically leaked

…. a culture is developing where off the record briefing of journalists on the general
content or ‘line’ of committee reports may become acceptable.

The Convener of the CLG in a letter to the Committee on 13 December
stated that

I have been instructed to write to you asking to review the scope of the Code of
Conduct to ensure that, in so far as possible, it is robust enough to deal with the issue
of leaks and the connected issue of off the record briefings on the general contents or
line of a committee report.

4. Whilst a Committee will generally consider the text of a draft report in
private, much of the content of that report may already have been
discussed in public session. Observers following the progress of a
particular inquiry, therefore, may be able to predict the main thrust of the
Committee’s report. On this basis, the CLG accepted that the media will
often be able to make an educated guess on the content of draft reports.
However, the Convener of the CLG stated that

Conveners feel strongly that a line should be drawn to delineate the extent to which
discussion and speculation by MSPs is or is not acceptable.

5. The Committee may wish to consider revising Section 9.4 of the Code of
Conduct to explicitly address the issue of off the record briefings and to
provide clearer guidance to Members in handling draft committee reports.

Investigating ‘Leaks’ and the Remit of the Standards Committee

6. The Committee has already noted the difficulty in identifying those
responsible for unauthorised disclosures in its First Report 2001. It is
unlikely that a Member, having betrayed the confidence of his or her peers
and the Parliament, will subsequently admit responsibility. In its 1985
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report on ‘leaks’, the Committee of Privileges at the House of Commons
noted that

The majority of leaks are the deliberate work of Members of committees acting for
political or personal motives.1

There is currently no evidence on which to reach any comparable
conclusions concerning the position in the Scottish Parliament.

7. Draft committee reports also pass through the hands of at least four
groups: Parliamentary staff, MSPs, MSPs’ staff and contractors (such as
the Stationery Office and Central Distribution). Investigating an
unauthorised disclosure could, if it is to cover all eventualities, cut across
the roles and responsibilities of the Standards Committee, the SPCB and
of individual Members. The Standards Committee’s remit and that of its
Adviser are restricted to investigating the conduct of MSPs in relation to
the Code of Conduct as set out in Rule 6.5.1 of Standing Orders. Neither
the Committee nor the Standards Adviser has a remit to investigate the
conduct of Parliamentary staff, MSPs staff or contractors.

8. The Committee may, therefore, wish to examine the scope for co-
operation between the Committee, the Standards Adviser and other
bodies who might become involved in the investigation of unauthorised
disclosures. Given the implications of this for Parliamentary staff,
contractors and MSPs’ staff, the Committee will wish to consult as widely
as possible (see paragraph 18 below).

9. The current approach of the Standards Committee to the investigation of
‘leaks’ is to employ the same procedure as to any complaint against an
individual Member.  This involves the temporary Standards Adviser
interviewing each member of the Committee and explicitly asking whether
or not they leaked the report.

10. The Committee may consider that the current procedure is both costly and
time-consuming.  An alternative approach could be that adopted by select
committees in the House of Commons.  Following a ‘leak’, it is the select
committee whose report has been disclosed which conducts an initial
investigation in an attempt to discover the source of the leak, by formally
asking in public and on the record all members of the committee and the
committee’s staff if they can explain how the leak came about.

11. At present the remit of the Standards Committee would preclude it asking
parliamentary staff whether they had leaked the report.  However,
following a leak each Committee member could be formally asked at the
beginning of a meeting in public whether or not they could explain how the
leak came about.

                                     
1 Second Report of the Committee of Privileges, HMSO 1985
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Handling Committee Papers

12. During the course of his investigation into the alleged unauthorised
disclosure of a draft Health Committee report, the Standards Adviser
noted that he received a number of suggestions on the handling of the
Committee papers.2

13. The Committee may wish to consider the handling of confidential
committee papers as part of its inquiry into confidentiality. Whilst this is a
matter for Conveners, Committee Clerks and the SPCB, the Committee
may wish to consider drawing on the experience of the Standards
Adviser’s recent investigations into the ‘leaks’ of two draft committee
reports and highlighting issues on physical security and paper handling to
the appropriate bodies.

Embargoed Committee Reports

14. The Committee may wish to consider whether supplying the media with
embargoed copies of draft committee reports shortly before publication
might reduce the possibility of unauthorised disclosure. This practice is
conducted at Westminster where Standing Order 134 allows for select
committees to supply embargoed copies of reports to officers of
Government departments, to those witnesses who have given evidence to
committees, to lobby journalists and to such other press representatives
as the Committee thinks fit.  Copies can be issued not more than 48 hours
before publication on the basis that they are to be regarded as strictly
confidential until then. This approach is argued to reduce the incentive for
Members to ‘leak’ draft reports. It may also suggest that the media will be
less likely to jeopardise their own access to embargoed reports by
reporting ‘leaks’.

15. Paragraph 15 of the protocol between Committee Clerks and the
Executive provides for embargoed copies of Committee reports to be sent
to the Executive on the basis that:

Neither the Parliament (ie Members, Parliamentary officials and staff of Members) nor
the Executive (ie Ministers and Officials) will place such Reports in the public domain
in advance of their publication.

16. The Committee will also wish to note that the Health and Community Care
Committee attempted to pre-empt any leak of its report on the MMR
vaccine by announcing its conclusions and recommendations in advance
of the formal publication of the report.

                                     
2 Paragraph 18, Annexe A, Standards Committee First Report 2001, Complaints Concerning
the Unauthorised Disclosure of the Health and Community Care Committee’s Report into the
Delivery of Community Care in Scotland, SP Paper 276.
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The Format of the Inquiry

17. In its First Report 2001, the Committee stated that it would ensure that any
revision to the present provisions in the Code of Conduct would take full
account not only of current working practices  but also of the essentially
open relationship between the Parliament and its Members and Scottish
society, including interest groups and the media.

18. The Committee has also recognised that the inquiry will cut across the
roles and responsibilities not only of Members but of Parliamentary staff,
MSPs’ staff and contractors. In considering the format of its inquiry (for
example, whether it wishes to take oral or written evidence), the
Committee will wish to consult as widely as possible with those involved.
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SIXTH MEETING OF THE STANDARDS COMMITTEE
FORWARD WORK PROGRAMME

1. The Committee reviewed its work programme at its meeting on 24
October.

2. The Committee is invited to agree the attached forward work
programme as the basis of its work until the end of December 2001.

CLERK TO THE STANDARDS COMMITTEE
APRIL 2001
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Introduction

1. At its meeting on 24 October, the Committee identified the following tasks
to be included in its work programme:

•  Development of proposals for a Committee Bill to establish the office of
Standards Commissioner in the Scottish Parliament;

•  Inquiry into Lobbying;

•  Replacement of the Members’ Interests Order by an Act of the Scottish
Parliament.

At its meeting on 14 February, the Committee also agreed to carry out an
inquiry into the current provisions in the Code of Conduct on
Confidentiality.

2. The Committee is invited to review this work programme and to
agree a timetable for a revised work programme which will take the
Committee through until the end of December 2001. A provisional
programme of business for the Committee between April 2001 and
December 2001 is also attached for the Committee’s consideration.

Standards Commissioner

3. The Committee has now completed work on outstanding policy issues
concerning its proposal for a Committee Bill to establish the office of
Standards Commissioner. A committee report setting out the provisions to
be contained in the Bill was published prior to the Easter recess and is
likely to be debated in the Parliament in May. If the report receives the
Parliament’s endorsement, work on drafting the Bill will commence with a
view to its introduction prior to the summer recess. It is possible that the
Standards Committee may be designated as the lead committee at Stage
2.

4. As an interim measure, the Committee appointed a temporary Standards
Adviser on 25 September.

Lobbying

5. In October/November 2000, the Committee invited written submissions
from commercial lobbying organisations, interest groups and other bodies.
On the basis of the responses to this consultation exercise, the Committee
held two oral evidence-taking sessions in February and March this year to
explore some of the complex issues which had emerged. The Committee
will consider issues papers setting out the key themes which have been
generated by the inquiry to date. Depending on the outcome of the
Committee’s consideration of these papers, it is envisaged that the Clerks
will be in a position to produce a first draft of the Committee’s report  for its
consideration in May. The Committee has indicated that if it wishes to
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consider possible registration or regulatory schemes, it may decide to
invite further oral evidence.

Replacement of the Members’ Interests Order

6. Section 39 of the Scotland Act requires that provision be made by or under
an Act of the Scottish Parliament for the registration of Members’ interest.
This will replace the Members’ Interests Order (MIO) made in May 1999. It
is envisaged that the replacement legislation will take the form of a
Committee Bill. The project will involve detailed consideration of important
policy issues and is likely to take several months to develop a policy
position and bill proposal.

7. At the Committee’s request, the Clerks carried out some preliminary work
over the summer recess and an issues paper was produced for the
Committee’s consideration in October. Given the scale and complexity of
the task which faces the Committee in replacing this legislation, the
Committee agreed to consult all MSPs on their views on the operation of
the MIO. An analysis of the responses to this consultation exercise will be
prepared for the Committee’s consideration in early May. The Committee
may wish to consider the mechanics of its approach to policy development
prior to the summer recess.

Confidentiality

8. During its consideration of the Standards Adviser’s report into the alleged
unauthorised disclosure of a draft Health and Community Care Committee
report, the Committee identified a number of issues arising out of the
current provisions in the Code of Conduct on confidentiality and the
arrangements for investigating ‘leaks’. The Committee, therefore, agreed
to mount an inquiry into these matters. The Committee also recognised
that the issue cuts across the roles and responsibilities of not only
Members, but of parliamentary staff, MSPs’ staff and contractors. The
Committee therefore agreed to consult widely during the course of its
inquiry.  An issues paper has been produced for the Committee’s
consideration at its meeting on 25 April.

Cross Party Groups

9. At its meeting on 28 March, the Committee indicated that it wished to
review the operation of Cross Party Groups in the Scottish Parliament. The
Clerks have prepared a questionnaire to be sent to conveners of Cross
Party Groups, the results of which should be available in late May.

Complaints Against Members

10. The Committee must also allow sufficient time for the consideration of any
reports produced by the temporary Standards Adviser arising from
complaints.
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 Provisional Programme of Business, April – December 2001

Wednesday 25 April
•  Lobbying: Consideration of issues papers.
•  Confidentiality: Consideration of issues paper and decide format of

inquiry.
•  Standards Commissioner: Draft motion.

Wednesday 9 May

•  Lobbying: Further discussion on policy options.
•  Members’ Interests Order: Analysis of MSP Responses to MIO

Consultation Paper.

Wednesday 23 May

•  Lobbying: Draft committee report?
•  Cross Party Groups: Consideration of issues paper on Cross Party

Group activity in the Parliament.
•  Confidentiality:  Inquiry

Wednesday 6 June

•  Confidentiality: Inquiry
•  Standards Commissioner: Possible consideration of draft Standards

Commissioner Bill
•  Lobbying: Draft committee report?

Wednesday 20 June

•  Confidentiality: Inquiry
•  Members’ Interests Order: Consideration of issues paper providing

overview of MIO and decide approach to policy development.
•  Lobbying: Finalise committee report?

September (Dates to be confirmed)

•  Confidentiality: Draft Committee report?
•  Members’ Interests Order: Existing Categories of Registrable Interests

October (Dates to be confirmed)

•  Members’ Interests Order: New Categories of Registrable Interests
•  Confidentiality: Draft committee report
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November (Dates to be confirmed)

•  Members Interests Order: Paid Advocacy
•  Standards Commissioner: Stage 2 scrutiny of Bill?

December (Dates to be confirmed)

•  Standards Commissioner: Stage 2 scrutiny of Bill?
•  Members’ Interests Order: Other issues (for example, ceased and future

interests, criminal defences). First draft of Committee report?


