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Agenda

Standards Committee

2nd Meeting, 2001

Wednesday 14 February

The Committee will meet at 10:00 am in Committee Room 4

1. Declaration of Interests: The new member of the Committee will be invited
to make a declaration of interests.

2. Items in Private: The Committee will consider whether to take Items 5 and 6
in private.

3. Standards Commissioner: The Committee will consider an issues paper.

4. Increasing the Effectiveness of Committees: The Committee will consider
the Conveners’ Liaison Group paper, Increasing the Effectiveness of
Committees.

5. Forward Work Programme: The Committee will consider its forward work
programme, including the oral evidence phase of its inquiry into Lobbying.

6. Alleged Unauthorised Disclosure of Draft Health and Community Care
Committee Report. The Committee will continue its consideration of a report
by the Standards Adviser.

Dr Sam Jones
Clerk to the Standards Committee

Rm. 5.19, PHQ
Ext: 85239

email: samantha.jones@scottish.parliament.uk
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SECOND MEETING OF THE STANDARDS COMMITTEE
STANDARDS COMMISSIONER COMMITTEE BILL: OUTSTANDING
POLICY ISSUES

1. At its meeting on 31 January, the Committee agreed to give further
consideration to various outstanding policy issues concerning its proposed
Committee Bill to establish a Standards Commissioner in the Scottish
Parliament.

2. The Committee is invited to consider the attached issues paper.

CLERK TO THE STANDARDS COMMITTEE
FEBRUARY 2001
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Background

1. At its meeting on 31 January, the Committee considered various
outstanding policy issues concerning its proposed Bill to establish a
Standards Commissioner. The Committee agreed that the proposed Bill
should contain the following provisions:

• The Commissioner will be appointed by the SPCB following a
resolution of the Parliament. This will follow a recommendation by
the Standards Committee.

• MSPs and SPCB staff will be ineligible for appointment as
Commissioner.

• The Commissioner will be appointed to a fixed term of office.

• The Commissioner will be eligible for re-appointment after the
expiry of the term of office. Details of how this would work in
practice are set out in paragraph 13 of this paper.

• The SPCB may be removed from office by the SPCB in
consequence of a resolution of the Parliament. Standing Orders
would be amended to provide that this follows a motion of the
Standards Committee.

• The Commissioner will be required to produce an annual
report to the Standards Committee summarising his/her
investigations.

• The Committee will have the power to direct the Commissioner
on administrative matters.

• The Commissioner will be required at the direction of the
Standards Committee to provide interim reports on
investigations.

2. The Committee agreed to give further consideration to a number of policy
issues. These are summarised as follows:

• Grounds for Removal of the Commissioner: Should these be
specified in the Bill or left for the terms of appointment? If they are
included in the Bill, should these be similar to the standard grounds
for removal for public appointments?

• Term of Office: The Committee indicated that this should be a
fixed term and judged that it did not want this to correspond to the
Parliamentary session. Not less than three or not less than five
years is the standard provision for public appointments. If the Bill
specified not less than five years, an initial appointment could be
made for three years, renewable for a further five years.
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• The Imposition of a Time Limit on the Submission of
Complaints: Should complaints be ‘time-barred’? If so, should time
run from when the complainer first became aware of the matter or
from when the alleged event took place? What time limit should be
set? Should the Commissioner have the discretion to take on
complaints outwith this time limit or should this be exercised by the
Committee?

• Complaints Against Former MSPs: Should former MSPs be
subject to investigation by the Commissioner and the Committee? If
so, a specific reference to this be required to be included in the Bill
and Standing Orders.

3. Further background to these issues is set out below.

Grounds for Removal of the Commissioner

4. Inclusion of the grounds for removal would be more open and transparent.
Conversely, the determination of the grounds for removal in the terms of
appointment would give more flexibility. Removal conditions set out in the
Bill will be definitive and the appointment terms and conditions would not
be able to add to or amend the statutory grounds for removal.

5. The Committee may find it useful to consider the approaches adopted by
other Parliaments and Assemblies and investigative bodies.

6. Provisions for appointing and removing the Parliamentary Commissioner
for Standards at Westminster and the Standards Adviser at the
National Assembly for Wales are set out in the Standing Orders of the
respective institutions. Grounds for removal are not specified in either
case. The Parliamentary Commissioner can be dismissed by resolution of
the House. The Assembly’s Standards Adviser can also be dismissed by
resolution of the Assembly if he/she breaches the terms of appointment.

7. Grounds for removal of the Scottish Parliamentary Commissioner for
Administration (SPCA) are set out in the Scotland Act 1998 (Transitory
and Transitional Provisions) (Complaints of Maladministration) Order
1999. Article 4(4) provides that the SPCA can be removed from office by
the Queen at his/her own request or following a resolution of the
Parliament on the grounds of misbehaviour. The Transitional Order also
provides that the office of SPCA may be considered vacant if

the person appointed to be the Scottish Commissioner is incapable for medical
reasons of performing the duties of the office and of requesting to be relieved of it.

Similar provisions are set out in the legislation establishing the offices of
the Health Service Commissioner and Commissioner for Local
Administration in Scotland.

8. The Committee also asked for examples of other standard public
appointment removal provisions.
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9. The Ethical Standards in Public Life etc (Scotland) Act 2000 states that the
Chief Investigating Officer for the Standards Commission for
Scotland’s appointment shall be on such terms and conditions as
Ministers shall determine.

10. In contrast to this, the grounds for removal for members of the Scottish
Criminal Cases Review Commission are set out in the Criminal
Procedure (Scotland) Act 1995. Members may be removed from office if

(a) he/she has without reasonable excuse failed to discharge his
functions as a member for a continuous period of three months
beginning not earlier than six months before that time;

(b) he/she has been convicted of a criminal offence;
(c) he/she has been declared bankrupt or his/her estate has been

sequestrated;
(d) he/she is unable to or unfit to discharge his/her functions as a

member.

11. The Committee is invited to form a view on the following issues:

• Should the grounds for removal of the Commissioner be
specified in the Bill or should this be left for the terms of
appointment?

• If grounds for removal are to be specified in the Bill, should
these be similar to the standard grounds for removal for public
appointments, namely failure to discharge functions without
reasonable excuse, conviction of a criminal offence,
bankruptcy and being unable or unfit to discharge functions?

Term of Office

12. At its meeting on 31 January, the Committee agreed that the
Commissioner should be appointed for a fixed period. The Committee
agreed to give further consideration to the maximum length of the fixed
appointment. Several members of the Committee were of the view that it
should not equate to a Parliamentary session. The standard provision for
public appointments is not less than three, or, alternatively, not less than
five years.

• The Committee is invited to consider the maximum length of
the appointment to be specified in the Bill.

Re-engagement of the Commissioner

13. The Committee indicated that it wished the Commissioner to be eligible for
re-appointment but asked for further information on whether it would be
possible for re-appointment to be made without further advertisement. The
Committee may wish to ensure that its approach to this issue is consistent
with the principles laid down by the Committee on Standards in Public Life
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and the Guidance issued by the Commissioner for Public Appointments.
These state that first re-appointments may be made without an open
recruitment process provided that the appointee has maintained an
appropriate standard of performance. The Public Appointments
Commissioner suggests that second re-appointments should be infrequent
and should only be made in certain specified circumstances such as
where the appointee holds particular skills or experience and having been
considered alongside other applicants can demonstrate that he/she
remains the most suitable appointee. The Public Appointments
Commissioner considers that the maximum period for two terms of office
should be between six and ten years.

Imposition of a Time Limit on the Submission of Complaints

14. The Committee agreed at its meeting on 31 January that it wished to give
further consideration to whether the Bill should contain a provision
imposing a time limit on the submission of complaints against Members.

15. The Committee has two options to consider. Firstly, time could run from
when the act took place. This approach can be problematic since
matters may come to light some time after the act took place and it may
not be appropriate to automatically bar a claim on this basis. Whilst there
may be difficulties in obtaining evidence if a considerable period of time
has elapsed, these issues can be assessed by the Commissioner and the
Committee during the relevant stages of the investigative process. The
Standards and Privileges Committee in the House of Commons has
directed the Parliamentary Commissioner for Standards to consult with the
Committee before investigating a complaint against an MP which dates
back more than seven years unless it is linked to a more recent complaint.
The Committee has stated that it would expect to instruct the
Commissioner to proceed if the allegations are of a serious nature.1

16. The second option open to the Committee is for time to run from when
the matter first came to the attention of the complainer. Many other
investigative regimes adopt this approach. The legislation which
established the Scottish Parliamentary Commissioner for Administration,
the Health Service Commissioner and the Commissioner for Local
Administration in Scotland require complaints to be submitted within twelve
months of the complainer first becoming aware of the matter alleged in the
complaint. However, the Commissioners may consider complaints outwith
this time limit in ‘special circumstances’ or if the Commissioner considers it
‘proper’ or ‘reasonable’ to do so.

17. If the Committee wishes to include a provision imposing a time limit on the
submission of complaints, it may also wish to consider whether
complaints should be considered outside this period in certain
circumstances. The Committee indicated on 31 January that it wished to
give further consideration to whether any such discretion to investigate

                                       
1 Nineteenth Report of the Standards and Privileges Committee, Session 1997-1998
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‘time-barred’ complaints should be exercised by the Commissioner, by the
Committee or by the Commissioner acting with reference to the
Committee. The discretion to waive time limits is commonly found in
judicial and administrative proceedings. The test for the exercise of the
discretion is commonly whether it is proper or reasonable to do so, or
sometimes on ‘cause shown’. The discretion is often exercised where the
complainer was unaware of their remedy (that is, the right to lodge the
complaint). It is seldom granted where the deadline was simply forgotten,
even where the complainer’s legal representative was aware of the
remedy although the complainer was not.

18. If the Committee wishes to be involved in exercising the discretion to
examine ‘time-barred’ complaints, the Bill will need to contain a provision
requiring the Commissioner to refer such complaints to the Committee.
Otherwise under the investigative procedure proposed by the Committee
in its fourth report, the Committee will not be aware of the substance of a
complaint which does not progress beyond the Commissioner’s initial sift
(Stage 1). The Commissioner’s annual report, however, could detail the
number of complaints which did not progress beyond Stage 1 because
they were deemed to be ‘time barred’. Giving this discretion to the
Committee would be in line with the Westminster process but, on the other
hand, it might be seen as detracting from the overall independence of the
Commissioner. A third option could be for the Committee to take the final
decision based on a recommendation of the Commissioner.

19. The Committee is invited to form a view on the following issues:

• Should complaints be ‘time barred’?
• If so, should the time limit run from when the complainer first

became aware of the matter or from when the alleged event
took place?

• What time limit should be set?  It may be appropriate to have a
more generous time limit if time runs from when the alleged event
took place.

• Should the Commissioner have the discretion to take on
complaints outwith this time limit or should he/she refer such
complaints to the Standards Committee for decision?

Complaints Against Former MSPs

20. The Committee asked for advice concerning how complaints against
former MSPs would be handled. The Committee may wish to note that that
section 12(3) of the Ethical Standards in Public Life Act makes specific
provision that an investigation may take place notwithstanding that the
person to be investigated is no longer a councillor.

18. Rule 6.5 of the Parliament’s Standing Orders sets out the remit of the
     Standards Committee as follows:

The remit of the Standards Committee is to consider and report on
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(a) whether a Member’s conduct is in accordance with these Rules and any Code of
Conduct for Members, matters relating to Members’ interests and to any other
matters relating to the conduct of Members in carrying out their Parliamentary
duties; and

(b) the adoption, amendment and application of any Code of Conduct for Members.

A broad reading of ‘a Member’s conduct’ could suggest that the Committee
(and thus the Commissioner) could consider complaints against former
MSPs. However, should the Committee wish to pursue this, a specific
provision could be contained in the Standards Commissioner Bill to enable
him/her to investigate former Members. In due course, Standing Orders
could be appropriately amended. Although a former Member would not be
subject to the sanctions available to the Parliament, arguably the
Committee’s finding of a breach might be deemed to be sufficient
castigation.

21. The Committee may wish to consider the following:

• Should former MSPs be capable of being investigated by the
Commissioner and Committee?
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