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I am to appear before the committee next week. Please find my submission
attached.

Submission to the Procedures Committee
by Andrew Nicoll
Scottish Political Reporter, the Sun
&
Convener Scottish Political Journalists¹ Association.

I must first preface my remarks by saying that the SPJA is not a union or a
political organisation of any kind, but rather an organisation which can give a
point of contact between the Executive, the Parliament and reporters working
here. It is hoped that by providing such a link there can be a clearer
understanding of issues on both sides of the fence.

While that has proved useful in discussions over issues like accommodation in
the new parliament building or arrangements over Executive briefings, we do
not adopt or enforce a group position on political issues or on attitudes to the
Parliament or its workings. For that reason, anything I say, should be taken as
a personal point of view and not necessarily endorsed by colleagues in the
SPJA or by my newspaper.

Enquiry anent CSG Principles.

The Scottish parliament should reflect the sharing of power between the
people of Scotland, the legislators and the Scottish Executive.

In discussing this issue, I would divide the work of Parliament into two clear
areas where, it seems to me, a distinct divide has grown up: the work of
Parliament in the debating chamber, and its work in its committees.

There is very little, if any, sharing of power inside the debating chamber. The
proportional representation system established under the CSG was designed
to do two things. Firstly, in the words of Jack McConnell as Secretary General
of the Scottish Labour Party, to ensure that the SNP would never take power
and, secondly to give a voice to all the strands of opinion in Scottish life. It
could not be right, and it must be dangerous for democracy, for that fifth of
Scotland which voted Conservative to be denied any representation whatever.
PR set that right.

The election result also highlighted what everybody in Scotland already knew;
that there is not a majority of opinion amongst the voters, only larger or
smaller minorities.

However, the decision by the Liberal Democrats and Labour to enter a
coalition Executive has nullified that result.



Neither of the parties involved campaigned on the basis that they planned to
enter coalition. The voters were not supplied with that key fact or given the
opportunity to make their choice on that basis. If it is the case that either or
both of the parties involved have altered or compromised their policies as a
result of the coalition, shouldn¹t the voters have been told that this would
happen? Did the people who voted Labour get the Labour Executive they
wanted, or something else? Did the people who voted Liberal Democrat get
the Liberal Democrat Executive they wanted, or something else? If the key
partner in power sharing is the people, from whom all power comes, can
power sharing be effective at all if it was undermined so early?

More importantly, the decision to form a coalition Executive with a voting
majority overturned the clear result of the election which gave no party a
majority and it invented the fiction that a majority exists.

I for one expected that majorities would arise in the Scottish Parliament on an
almost daily basis, sometimes with all the parties uniting against the Tories,
sometimes with all the parties uniting against the SNP, sometimes with all the
parties uniting against Labour or the Lib Dems, sometimes with all parties
uniting. Forebye that, I expected that all the parties would bleed from their
edges and Members of each would find issues where they could unite. The
coalition killed off any hopes we might have had for what, during the sitting of
the CSG, we knew as ³the new politics¹¹ and used the electoral system which
was meant to ensure that the worst aspects of Westminster would be
abolished were, instead, enshrined here.

If it is the contention that a voting majority is necessary in order to ensure
stability of government, that, without such a majority, the business of the
nation would be subject to constant wrecking by bloody-minded refuseniks,
then that speaks to a low opinion of the behaviour of MSPs and the maturity of
their political parties. As a voter, I would want to know why such people had
been allowed to enter my parliament and I would make it my business to
make sure they did not return.

It is very noticeable that this chauvinistic party loyalty does not exist in the
committees where there is a genuine effort to enquire, weigh the evidence
and decide the best course, rather than splitting on party lines. There have
been times when committees have split - in Rural Affairs on the fox-hunting
issue for example. But although the fractures seemed to come along party
lines, it could equally have been said they came along rural/urban lines,
dividing political allegiances in favour of the local interests which MSPs are
supposed to be here to represent. The only occassion which comes to mind of
a committe splitting on purely ideological grounds was in the Social Inclusion
Committee report on housing stock transfer in Glasgow when the SNP were
left isolated in their opposition.



The Scottish Executive should be accountable to the Scottish Parliament and
the Parliament and the Executive should be accountable to the people of
Scotland.

Again, I would suggest that the Westminster-style majority adopted by the
Scottish Parliament and the party chauvinisms it has fostered make this less
likely.

The Executive does not lose votes. On the one ocassion when it has lost a
vote, namely over the demand for compensation to fishermen who were
forced to tie-up in order to preserve cod stocks, Ministers simply chose to
ignore the will of Parliament. That does not speak to accountability.

The painful mess of the Officegate saga is still fresh in all our minds. Mr
McLeish was finally held accountable to Parliament in a debate but he
resigned moments before matters could be aired in front of the Scottish
people. It is a matter of record that the Liberal Democrats as a party made no
public comment whatever about Mr McLeish¹s behaviour during Officegate,
neither to demand his resignation nor to endorse his leadership.

And I remain convinced that, if Mr McLeish had not chosen to resign and the
matter had gone to a vote, the majority of the Lib Dems and the entire Labour
group would have cheerfully voted in his favour. That does not speak to
accountability.

Parliament also approved the abolition of poindings and warrant sales. Under
the Bill announced by Mr Jim Wallace this month they are to be reformed into
attachments and compulsory sales. Asked how these two things differed from
poindings and warrant sales, the Executive said that was:²a bit technical¹¹.
The simple fact is that they are poindings and warrant sales by another name.
We shall see how Parliament reacts but, I would suggest, there can be no
accountability before a quiescent Parliament which is not prepared to stick by
its decisions and stand up for its rights. If it is the will of the people, expressed
in Parliament, that warrant sales should be abolished, that is what should
happen and an accountable Executive should make that happen.

But the contrast between the chamber and the committees is marked. No
sooner had Parliament convened than a Minister, Jack McConnell, was being
held accountable by the Lobbygate enquiry. Whatever their party allegiances
and whatever their suspicions, all Standards Committee members who
reported on that issue weighed the evidence and made their decisions based
only on the evidence.

Similarly, Ministers and Executive Civil Servants are fairly but rigorously held
to account over their actions - the SQA affair is an example which springs to
mind -by committees which seem to find it easy to act in a non-partisan



manner.

The Scottish Parliament should be accessible, open, responsive and
develop procedures which make possible a participative approach to the
development, consideration and scrutiny of policy and legislation.

The Scottish Parliament is immeasurably more accessible than Westminster
and the bad old days when Scottish politics was covered by phone rather than
in person and face to face. Its accessiblity is encompassed in the fact that it is
here and we, as reporters can reach you, the MSPs. You are, to quote Scott:
²Oor ain laddies and we can aye pepper ye wi¹ stanes.¹¹

The Petitions Committee is a jewel in the accessibility procedures of the
Scottish Parliament. Yes, it means everybody with a pencil can air their
personal bugbears but the committee is well-equipped to weed out foolish and
vexatious petitioners. It has also been responsible for bringing the people right
into the heart of their governance and giving them a real voice. The very
lengthy examination of the MMR issue came from a petition and the
Environment Committee recently produced very strong recommendations on
field spreading of sewage and slaughterhouse wastes because of another
petition.

To an almost complete extent, Parliament is also open. Ordinary Scots can
walk in to any committee and follow its proceedings or listen to debates in the
main chamber. But the workings of the Bureau are, of course, hidden from
examination and although the Corporate Body publishes minutes, these are
delayed and relevant documents referred to in the minutes are not revealed.
That is less than open. The work carried out at both those committees is still
supposed to be work carried out on behalf of the public who are supposed to
be the masters. Why may they not know what is done in their name? Are you
convinced that the decision to withhold documents is ³open² or that it will
survive the test of the Freedom of Information Act?

I am far from convinced that Parliament is responsive. The abolition of Section
2a gives all the proof required. I would question whether responsiveness is,
anyway, an unalloyed good in a representative democracy. However, a great
deal of the pain of that saga could have been avoided. Instead of telling us
that it was all for our own good and we would see sense in a while, Parliament
and more especially the Executive should have been prepared to be
responsive, to engage with concerned parents from the outset and allay their
fears.

Parliament is participative. The role of the committees in testing legislation is
crucial to bringing that participation about. It means that people affected by
legislation have a direct input into framing it and pointing out potential
weaknesses. MSPs cannot be expected to be experts in every field and the
key role given to evidence taking means they can tap into far wider expertise.
A perfect example is the changes made to the water services bill over
exemptions for charities.



The Scottish Parliament in its operation and its appointments should
recognise the need to promote equal opportunities for all.

I have no evidence or experience to suggest that this is not the case. The
current physical environment of the temporary buildings raise a number of
access issues but all the policies of the Parliament seem geared to equality
for all.

I am happy to answer any questions or discuss any points raised.

Andrew Nicoll
May 10, 2002.



WRITTEN EVIDENCE FROM KENNY FARQUHARSON

1. INTRODUCTION
My name is Kenny Farquharson and I’m the Scottish Political Editor of The
Sunday Times. I’ve been covering Scottish politics full time for the past
nine years and during that time I’ve also been political editor of the
Daily Record and of Scotland on Sunday.

In 1997 I helped set up the Scottish Parliamentary Journalists’ Association
and was its convenor for the following three years. In that capacity I was
a member of the CSG’s expert panel on media issues. Today I’d like
primarily to comment on how that panel’s recommendations have been
followed through - or not as the case may be.

We were very aware on the panel that we had a blank sheet of paper, and
that unlike at Westminster the media’s work in the parliament would not be
beholden to centuries of tradition and precedent. And I think we succeeded
in producing some innovations to be proud of, particularly in two distinct
departures from the way things work in Westminster. However, I’m sorry to
say that only one of these has been fully carried through in practice.

2. OPEN ACCESS
The first was a rejection of a "closed shop" of lobby correspondents. We
decided that any bona fide journalist should have equal rights of access to
the parliamentary precincts and to parliamentary proceedings, whether they
were the political editor of The Scotsman or the crofting correspondent of
the Caithness Courier. This seems to have worked well - although I think
some specialist correspondents don’t pay as much attention to the
parliament as they might do.

3. BONA FIDE JOURNALISTS

The second innovation has not fared so well. We drew up a code of conduct
for any journalist wanting accreditation to report the parliament, and
you’ll find this as Appendix A. The key point was number four. This was an
attempt to ensure that the Scottish parliament would be protected from
lobbyists using press credentials as a camouflage to allow them greater
access to politicians.

We thought this was necessary because of anecdotal evidence of abuses in
Westminster and Strasbourg. In Strasbourg, it has been common for
commercial lobbyists to use press accreditation to gain access to
politicians and embargoed policy papers - so the correspondent with a press
pass who works for, say, Widget Monthly, is in fact a paid lobbyist for the
Widget industry. In Westminster, the abuses have been more subtle. We
knew
of one highly respected political editor who was paid not by his newspaper
but directly by his proprietor, and who used his privileged access to
ministers to pursue that proprietor’s personal and commercial interests. He
was in fact a paid lobbyist in the Westminster lobby. We also wanted to



guard against a journalist abusing privileged access to politicians to
question them as a favour to an interest group for which they feel an
affinity, or as a favour to a friend.

The wording we came up with for the code of conduct would require a
journalists to state that they "should not act as lobbyists, paid or unpaid
for any individual or organisation that might seek to influence the
political process or benefit from inside knowledge of the political
process. Accredited journalists should not approach MSPs, civil servants,
party officials or parliamentary staff to seek information for such
individuals or organisations or to represent their views." The CSG panel
recommended that "agreeing to abide by the code should be a condition of
accreditation".

We thought this was progressive and innovative, and to my knowledge,
unprecedented anywhere in the world. It was to be signed by every
journalist seeking accreditation. But it has simply not been implemented
except in very rare circumstances. I can’t recall ever having to sign it,
and nor can any political journalist I know. As far as I’ve been able to
ascertain, the only time the parliament’s media office requires anyone to
declare they are not a lobbyist is when there is any doubt that they work
for a legitimate publication and they are sent a simple form to fill in.
This only covers a tiny minority of journalists covering the parliament.
The vast majority of parliamentary journalists have not made this
declaration, and most are probably unaware of it.

I do not know if this relaxed attitude has resulted in political
journalists abusing their position, or resulted in a lot of questionable
organisations getting the free run of the parliament precincts. The only
case I know of is one I brought to the attention of the media office
myself, when a paid official of one of Scotland’s biggest unions tried to
get accreditation - it was subsequently blocked, and quite rightly. There
is still a question mark in my mind over the acceptability of small news
agencies and magazines who are actually subsidiaries of public affairs
companies that offer lobbying and information-gathering on a commercial
basis - I’m not convinced they are bona fide journalists free of other
pressures.

I believe the code of conduct was a useful safeguard that served the CSG
principles. I think the committee should consider resurrecting the code and
making sure all accredited journalists sign it - even those just attending
for the day. It would be a badge of honour for the parliament.

4. ON OR OFF THE RECORD.
There was a very heated debate on the CSG media panel and among political
journalists about the rules for conversations between journalists and
politicians. It was about whether there should be a presumption within the
parliamentary precincts that all conversations were unattributable unless
agreed otherwise. I was one of those who believed this would make it easier
for MSPs who were wary of the media to feel more comfortable about being



open about their true views, giving us and our readers a more accurate
picture of what was going on behind the scenes, and making it easier for
honest dissent. I still believe this to be the case. Even three years into
the parliament there are still MSPs who are extremely wary of even the most
innocent journalistic inquiry. My view was that for the parliament’s
workings to be open and transparent, and for the political machinations to
be understood in full, MSPs had to feel comfortable in speaking to the
press (and by extension to our readers) and anything that made that
communication easier served the CSG principles.

Other journalists took a different view - they believed that there should
be no default position, and that the status of each conversation between a
journalist and an MSP had to be negotiated on a case-by-case basis. They
believed this was more in keeping with the CSG principles.

In the end, no view was taken on this by the media panel, and each
journalist treats the matter of "off the record" in his or her own way.
That may be satisfactory, or it may be something the committee wants to
re-examine.

5. PARLIAMENTARY OPENNESS
It’s all very well for the parliament to talk about openness accountability
and transparency, but if the parliament itself does not adhere to these
principles in its own workings then its sincerity must be questionable.
Even the smallest local authority in the land has to hold its business in
public so it can be held accountable for its actions by the public. But in
the nation’s parliament, the key decisions are still made behind closed
doors. I suspect that the parliament would be vulnerable to a legal
challenge under public bodies legislation or the new freedom of information
law over its failure to hold meetings of the SPCB and the bureau in public.
At the very least it should publish verbatim accounts, with accompanying
paperwork, on the internet. In the absence of openness, a kind of mystique
has grown up about these bodies which - as with the "usual channels" at
Westminster - gives rise to suspicion and cynicism about what they actually
do. I think this flies in the face of the CSG principles and is completely
unsustainable if those principles are to be anything other than mouth
music. Whether or not you open these bodies to scrutiny will be a litmus
test of your inquiry.

6. EXECUTIVE BRIEFINGS
I know the actions of the executive are not the responsibility of this
committee, but I feel I have to touch on this. The media panel recommended
that the executive hold "…regular briefings to ensure a steady flow of
information and provide the opportunity for the media to question the
executive". We do receive regular briefings from the first minister's
spokespeople when the parliament is in session, and these are useful as far
as they go. But what is lacking is an opportunity to question ministers
themselves.
I'd like to suggest two remedies, the first of which overlaps with
parliamentary business. Every time a member of the government makes a



ministerial statement to parliament, he or she should have to hold a press
conference afterwards. This way they can be held to account not only to
MSPs but to the press, and any dubiety or question-marks about their
statement can be cleared up to minimise the danger of misinterpretation. I
would also like to suggest there should be a regular opportunity - say
monthly - for the press to question the first minister directly about the
conduct and direction of his administration.

7. LOOKING TO HOLYROOD
There are a whole range of issues relevant to the parliamentary press in
the forthcoming move to the Holyrood building. I’ll only mention one. I
understand that the parliament’s head of security is going to recommend
that accredited press have what we might call "the right to roam" in the
new building, excluding, of course, the floor of the chamber and individual
MSPs’ offices. He believes there has been nothing in the past three years
that would suggest this freedom would be abused by the press. We are
particularly determined that the political parties will not block off
access to the floors of the MSP block that contain their own members. We
hope this freedom will be backed by the corporate body, and by the
appropriate parliamentary committees.

APPENDIX A

CODE OF CONDUCT

1. Accredited journalists should conduct themselves in a manner befitting
the parliament of the Scottish people.

2. Accredited journalists should observe agreed parliamentary regulations
about areas that are out-of-bounds, and other agreed conventions. Details
of these will be provided on accreditation.

3. Accredited journalists should treat parliamentary staff with due respect
and consideration.

4. Accredited journalists should not act as lobbyists, paid or unpaid, for
any individual or organisation which might seek to influence the political
process or benefit from inside knowledge. Accredited journalists should not
approach MSPs, civil servants, party officials or parliamentary staff
either to seek information for such individuals or organisations, or to
represent their views.

NOTE: Alleged breaches of this code may be dealt with in the first instance
by the appropriate editor and thereafter by a sub-committee of the
accreditation committee drawn from journalists themselves. The precise
membership of this committee to be decided later. The committee will have
the power to recommend sanctions to the parliamentary authorities. A system
to allow a right of appeal over any sanctions will be developed in
conjunction with the parliamentary authorities.



STUC SUBMISSION TO THE

SCOTTISH PARLIAMENT’S PROCEDURES COMMITTEE

INQUIRY

“THE APPLICATION OF CSG PRINCIPLES IN THE SCOTTISH
PARLIAMENT”

The STUC welcomes the opportunity to submit evidence to the Procedures
Committee on its Inquiry into the Application of the CSG Principles in the
Scottish Parliament.

The STUC is Scotland’s Trade Union Centre.  Its purpose is to co-ordinate,
develop and articulate the views and policies of the Trade Union Movement in
Scotland, reflecting the aspirations of trades unionists as workers and citizens.

The STUC is a representative and democratic organisation.  It has in
membership 43 affiliated Trade Unions with a collective membership of
630,000.  The STUC’s affiliated Unions represent working people in all
occupations, industrial sectors and geographical areas within Scotland.  Its
affiliated Unions also have members who are unemployed.

The policies of the STUC are determined by its Annual Congress, which is
attended by delegates from all of its affiliated Unions and from Trades Union
Councils, which are community based collective Trade Union organisations.

The Application of CSG Principles in the Scottish Parliament

The STUC was at the forefront of the campaign to establish the Scottish
Parliament and its former General Secretary, Campbell Christie, was a
member of the Consultative Steering Group.  The STUC fully endorsed the
key principles proposed by the CSG, aimed at providing an open, accessible
and participative Scottish Parliament, able to engage effectively with the
Scottish people.

Since the establishment of the Parliament, the STUC has had numerous
opportunities to engage with the Committees of the Parliament and it is on our
experience of that engagement that this Submission concentrates.

/…..
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Provided below are a number of comments on positive aspects of our
engagement with the Parliament’s Committees and also a number of issues,
which we believe, require consideration if the CSG key principles are to be
applied as envisaged.

Positive Aspects of STUC Engagement with Scottish Parliament
Committees

• The approach of Committee Conveners and members during evidence
sessions has been non adversarial.

• Committee Conveners and Clerks have generally demonstrated
flexibility in dealing with STUC requests in relation to timescale for
submitting written evidence and dates and times for attending to
provide oral evidence.

• The forward notice supplied by some Committees on the remit and
timetable for specific inquiries has been helpful.

• The consultative Conventions and Conferences organised by some
Committees in relation to specific inquiries or pieces of legislation have
been helpful.

• The plans published by some Committees of their forward work
programmes as been helpful.

• The full session devoted by the Parliament’s Local Government
Committee to taking evidence from the Local Government Trade
Unions on issues affecting local government in Scotland was a very
useful exercise.

• The approach of the Enterprise and Lifelong Learning Committee in
consulting on its priorities prior to establishing its first work plan was
helpful.

• The Parliament’s website is generally accessible as is the ease of
obtaining information on the meetings of the Parliament’s Committees.

• Witness panel sessions appear to have some advantages where the
participants are drawn from similar spheres of interest, proper time is
allowed for discussion, and where witnesses are advised in advance of
how the sessions are to be conducted.

• The Committee’s have provided facilities to accommodate witnesses
with a variety of disabilities.
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Issues for Consideration

• The periods of notice given by some Committees for the submission of
written and oral evidence.

• The lack of consistency in the approach by Committees to engagement
with the STUC and individual Trade Unions.

• The apparent lack of co-ordination of Committee activity resulting in
competing invitations to provide oral evidence on the same day and at
the same time.

• The lack of appreciation of the role of the STUC as an organisation
representative of trades unionists as workers and citizens and of the
relationship between the STUC and its individual affiliates.

• The need to increase levels of awareness about the distinction
between the Scottish Executive and the Scottish Parliament perhaps
through improvements in its accessibility to people across Scotland.

• The need for greater attention to the presentation of information
through the Scottish Parliament’s website in a consolidated way in
relation to specific enquiries, items of legislation and the overall work
plan of the Parliament’s Committees.

• The need to ensure that “family friendly” working practices are applied
to the staff that service the Parliament as well as the members serving
within it.



PR/02/8/3

EIGHTH MEETING OF THE PROCEDURES COMMITTEE

THE TIMING OF LEAD AND SECONDARY COMMITTEE REPORTS ON
STAGE 1 OF BILLS

1. The Committee is invited to consider the attached paper and hear from
Pauline McNeill MSP and Alex Fergusson MSP.

Directorate of Clerking and Reporting
May 2002



Issue

1. The issue is whether reports from "secondary" committees to "lead"

committees should be published immediately, or whether they should be

held in abeyance until the lead committee publishes its report.  Pauline

McNeill MSP suggests that reports of secondary committees should not be

published without the agreement of the lead committee.

Raised by

2. Pauline McNeill MSP

Background

3. Pauline McNeill MSP wrote to the Convener on 7 February 2002, asking

that the Committee consider the timing of the publication of reports of

secondary committees.  A copy of the letter which sets out the relevant

background is attached at Annex A.  The letter is largely self-explanatory

and the report of the Rural Development Committee noted there is at

Annex B.

4. The normal practice prior to Stage 1 of a Bill is for the Parliament to

appoint a "lead" committee to consider the Bill and report on it and, where

appropriate, Rule 9.6.1 of the standing orders allows for the appointment

of a secondary committee (or committees) to report to the lead committee.

This was the case in the instance outlined in Pauline McNeill’s letter where

the Parliament asked Justice 2 Committee to be the lead committee and

the Rural Development Committee to be a secondary committee for the

purpose of reporting on the Land Reform (Scotland) Bill at Stage 1.1

                                           
1 Rule 6.13.2 takes the same approach as Rule 9.6.1.  But Rule 6.2.1 refers to Committees
reporting to "the Parliament".  This will require to be tidied up in a way appropriate to the
conclusion reached on the correct arrangements for secondary committee reports.



Consideration

5. We understand that a practice has grown up for reports of "secondary"

committees to remain unpublished but available to the lead committee until

the "lead" committee’s report is complete whereupon secondary committee

reports are published as annexes to that of the lead committee.

6. There is no rule governing the timing of the publication of reports however,

as Pauline McNeill’s letter states, nor is there any agreed or explicit

convention written down covering the issue, nor indeed we understand is

this practice invariable. In fact, on only three occasions have committees

departed from this practice.2

7. We understand from discussion with the Rural Development Committee

clerk that the publication of that committee’s secondary report prior to the

completion of the Justice 2 Committee report arose because further

evidence was being taken by the lead committee very soon after the

secondary committee had completed its work on the Bill and the latter took

the view that its conclusions should be available to the lead committee,

future witnessses, and generally.

8. Pauline McNeill’s letter draws attention to the following points:

• first, there is no rule about the timing of the publication of lead or

secondary committee reports but a practice (as set out in paragraph

5) appears to have emerged.

                                           
2 The Rural Development Committee, acting as secondary committee for the Land Reform
(Scotland) Bill, published its report on 7 February 2002, though only on the website. The lead
committee, the Justice 2 Committee, published its final report (2nd Report, 2002, SP Paper
541) on 15 March 2002. The Justice and Home Affairs Committee, acting as the secondary
committee for the Protection of Wild Mammals (Scotland) Bill, published its report on 20
November 2000, though again only on the website. The lead committee, the Rural
Development Committee, published its final report (10th Report, 2001, SP Paper 376) on 11
July 2001. The Transport and the Environment Committee, acting as the secondary
committee for the National Parks (Scotland) Bill, published its report (8th Report, 2000, SP
Paper 124) on 22 May 2000. The lead committee, the Rural Affairs Committee, also published
its final report (5th Report, 2000, SP Paper 125) on 22 May 2000.



• Second, the timing of publication of committee reports should

continue to lie with the relevant committee.

• third, to separate the publication of the lead committee’s report from

that of secondary committees may lead to confusion for the public.

• fourth, the publication of secondary committee reports before that of

the lead committee could result in the latter being lobbied by third

parties over recommendations in the former.

• fifth, there should be a rule or explicit convention that secondary

committees "should only publish their reports to lead committees

with the agreement of that committee".

9. It may aid the Committee’s consideration to consider the following points:

- This is the only instance of a difficulty on this point which has been

drawn to this Committee’s attention.

- the "package" approach, where the views of all committees on

Stage 1 of a Bill are drawn together in one report,  appears to

embody an efficient management of the relevant evidence,

consideration and conclusions.  Such an approach, it might be

thought, would aid the third party reader.

- it might be argued that implicit in the designation by the Parliament

of a "lead" committee is the idea that the particular committee

singled out will lead in the presentation of the entire consideration of

Stage 1 of the Bill, including incorporation of the secondary

committee’s work.3

- at the same time it might be argued that in principle all committees

should continue to be free over when to place their work in the

                                           
3 Rule 9.6.1 states that a secondary committee "may also consider the general principles of
the Bill and report its views to the lead committee."  The issue is how that report is to be
made.



public domain, including secondary committee reports; and indeed

that there might be particular instances which, exceptionally, might

lead a secondary committee to decide not to wait on the conclusion

of the lead committee’s work before placing its own report in the

public domain.  Such circumstances could conceivably be where

the lead committee is not expected to conclude for a substantial

period of time; or  the conclusions reached are considered to be of

a weight, stature and importance to the wider debate on the matter

under consideration that delay would appear inappropriate.

- in such exceptional circumstances the communication between the

committees concerned will be important, not least to ensure that it is

made clear that only a part of the work of the Parliament on a

particular Bill is being placed before the public, and that the

committees should seek to agree the timing of publications as far

ahead as possible.

- the circumstances of the consideration of each Bill by committees

will be distinct and we imagine that it would not therefore be

appropriate to determine the arrangements for such matters by

means of a standing order rule, but rather by a suitably worded

convention on which the endorsement of the Conveners Liaison

Group might be sought.

10. The Committee will recognise that any such convention will

affect most committees and will wish to consult the Committee

Conveners.  Is it content to do so?



11. Before doing so however the  Committee is invited to hear

from Pauline McNeill and Alex Fergusson, Convener of the

Rural Development Committee, and to discuss the matter with

them.

Directorate of Clerking and Reporting
April 2002
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Annex B

RURAL DEVELOPMENT COMMITTEE

Report to the lead committee at Stage 1 of the Land Reform (Scotland) Bill

Session 1(2001)

INTRODUCTION
1. The Land Reform (Scotland) Bill was introduced in the Parliament on 27
November 2001 by the Minister for Justice, Mr Jim Wallace MSP. The
Parliament agreed on 6 December 2001 (Motion S1M-2518) that the Justice
2 Committee should be the lead committee in considering the Land Reform
(Scotland) Bill at Stage 1. However, it also invited the Rural Development
Committee to consider the Bill as a secondary committee under Rule 9.6.1 of
Standing Orders. The Rural Development Committee therefore submits this
report to the Justice 2 Committee.
2. On 11 December 2001 the Rural Development Committee agreed that it
would consider all three parts of the Bill, but would focus specifically on the
likely impact of the proposals on agricultural and other rural businesses. The
Committee has sought to avoid duplication with the lead committee (and also
with other secondary committees). In particular, therefore, it has not sought to
take detailed evidence on the Bill’s proposed changes to legal principles.
3. The Committee took oral evidence over the course of three meetings, each
one focusing mainly on one of the three parts of the Bill. On 8 January the
Committee took evidence on Part 3 (Crofting Community Right to Buy) from
the Crofters’ Commission, the Scottish Crofting Foundation, the Association
of Salmon Fishery Boards, the Crofting Counties Fishing Rights Group, the
Highlands and Islands Rivers Association, and Mr Hamish Jack (representing
the Strathspey Crofters and Tenant Farmers Association). On 15 January the
Committee took evidence on Part 2 (Community Right to Buy) from Simon
Fraser (a solicitor with experience of previous community purchases), the Isle
of Eigg Heritage Trust, Scottish Enterprise, Highlands and Islands Enterprise
Community Land Unit, the Scottish Landowners’ Federation, and the Royal
Institution of Chartered Surveyors. On 21 January the Committee took
evidence on Part 1(Access Rights) from the National Farmers’ Union of
Scotland, the Ramblers’ Association Scotland, the Scottish Outdoor
Recreation Network1, and VisitScotland. The Committee also had sight of all
the written evidence received in response to the lead committee’s open call
for evidence.
PART 1: ACCESS RIGHTS
General
4. Part 1 of the Bill confers and regulates a right of responsible access to
most land. Having taken evidence on Part 1, the Committee recognises that
there are substantial debates on the principles, many of which are beyond
the scope of the Committee’s agreed focus on the impact on rural
businesses.
5. In addition to making detailed comment on the Bill, several witnesses
outlined the overall model which they wished to see the legislation adopt. The



National Farmers’ Union of Scotland (NFUS) favoured a detailed
interpretation of the responsible exercise of access rights being included on
the face of the Bill as far as possible, in order to maximise legal certainty. The
Ramblers’ Association and others favoured an alternative model of a very
simple Bill conferring a general right of access to be exercised responsibly,
with the operation of that right being defined in detail in the Scottish Outdoor
Access Code.
6. The Committee noted in particular that all witnesses agreed that the vast
majority of people exercisingtaking access, and land managers, behaved
responsibly in respect to access to the countryside. The Committee feels that
this consensus should be recognised, rather than the focus being on the
polarised views which arise in the context of the relatively few problem
incidents. It was also apparent that all sides agreed that irresponsible
behaviour by a small minority could best be changed by education, and that
current liberties should not be eroded.
7. The Committee notes that the purpose of the Bill is to augment existing
common law rights of access, and comments on the general principles of the
Bill on that basis. However, the Committee considers that, in spite of the
provisions of section 5, significant confusion remains over the
relationship between the rights of access conferred by the Bill and
existing rights, whether under common law or otherwise. The Committee
notes that many witnesses considered some provisions of the Bill to restrict
existing rights, or at least to create a perception of restriction. As one
example, the Committee is particularly concerned that the use of the word
‘anything’ in section 9(2)(c) and (e) draws those provisions too broadly. This
might potentially bringallowing the Bill’s right of access into conflict with
perceived existing liberties to, for example, pick wild berries. The Committee
therefore recommends that consideration is given to redrafting those
provisions.
8. The possibility that even this perception of restriction on existing rights
would discourage people from taking legitimate access to the countryside is
of concern to the Committee. The Committee notes that conferring access
rights is clearly a complex matter. While the Committee notes the Scottish
Executive’s view that the relationship between the Bill and existing rights is
clear as a matter of law, the Committee considers that the confusion arising
from the Bill’s approach is unhelpful. The Committee recommends that the
lead committee considers further the implications of this situation.
Specific Issues
9. Three particular concerns were considered in detail by the Committee: the
effect of access on crops and livestock; the land managers’ duty of care and
potential liability; and access to farmyards and curtilage.
Crops and livestock
10. Sections 6(j) and 7(7) provide for the limitation of access rights in relation
to crops. The NFUS stated that access to enclosed land carries inevitable
risks to animal welfare and risks of crop damage. It suggested that persons
taking access may not have a level of knowledge that will allow them to
assess adequately the nature of the crop, or indeed whether livestock is
present on a piece of land. In addition, it would be extremely difficult for those
taking access to know which activities would potentially cause stress to
livestock or lead to personal danger. Where field margins are being protected



and may attract grants for environmental stewardship, it was unclear whether
the relationship between Scottish Natural Heritage’s powers under section 26
and the operation of section 7(7)(c) would be sufficiently clear. In addition,
quality assurance schemes for livestock products could be jeopardised by
some access, especially access by people walking dogs.
11. By way of contrast, the Ramblers’ Association stated that access to
enclosed land could be taken without causing damage. In their view, in any
situation where damage occurred, or livestock was distressed, taking access
would not be deemed to be responsible, and would therefore appear to
contravene section 9(2)(e) which provides that conduct damaging the land or
anything on it is excluded from access rights. The Association stressed that
the proper provision of a core path network is an essential component of
access, but that this must be in addition to a (responsibly exercised) right of
access to all land, including cropland.
12. The Committee notes that some aspects of section 9(2) do not sit
easily with other provisions of the Bill, and recommends that this
should be examined carefully. For example, section 7(7)(c) does not relate
easily to section 9(2)(e) - if a field is sown right up to a fence there may be no
possibility of the crop being harvested right up to the fence, but a person
walking on the field margin may nonetheless damage the sown crop. With
this proviso, the Committee considers that the Bill adequately
addresses the potential effects on crops and livestock of a right of
access.
Land managers’ liability
13. The NFUS argued that an increase in access would inevitably result in an
increased duty of care on land managers. While section 5(2) states that the
extent of the duty of care is not affected by the Bill, the NFUS submitted that
a person injured while taking access responsibly may well seek to pursue a
land manager as liable, with attendant legal expenses for rural businesses.
While it was agreed that the Bill did not explicitly add any extra burden of
liability as a result of access rights, the NFUS felt that neither did the Bill
resolve any existing problems, and maintained that section 5(2) required
improved wording.
14. While the Committee feels that section 5(2) is sufficiently clear that
no extra burden of liability will be added as a result of the Bill, it
recognises the genuinely held concerns of farmers and land managers
which arise from the current legal position. The Committee concludes
that there is confusion and some lack of clarity on the existing law of
liability. The Committee therefore invites the Justice 2 Committee to
seek clarification on the face of the Bill or by means of an authoritative
statement from Ministers.
Curtilage and farmyards
15. The NFUS suggested that there should be no right of access to
farmyards, as they were essential work places with frequent movements of
livestock and machinery that could pose a danger to those taking access.
The Ramblers’ Association accepted that the curtilage of a building should be
excluded from access rights. However, a dispute remained as to whether the
Bill was sufficiently clear about the position of farmyards. Significant written
evidence stated that many existing rights of way and traditional routes
passed through farmyards, and the Ramblers’ Association stated that a right



of access for passage (but not recreation) should be allowed in farmyards
where no suitable alternative route had been provided. The Committee saw
evidence of one such acceptable alternative route being provided to divert a
large number of walkers from a busy farmyard. However, the Committee
accepts that the provision of such alternatives relies heavily on the
willingness and financial ability of public authorities to assist.
16. The Committee notes that the Bill’s purpose is to add to, rather than
amend or displace, existing rights. Therefore, the Committee concludes
that existing rights of passage through farmyards should be maintained
where there is no suitable alternative. The Committee urges the
Scottish Executive to examine further the ability of local authorities to
provide assistance to divert popular routes away from farmyards, and
recommends that local access forums should be encouraged
particularly to consider this matter.
17. A related issue concerns whether sections 6(b)(i) and (iv) give sufficient
clarity to the definitions of ‘curtilage’ and ‘sufficient adjacent land to ensure
reasonable measures of privacy’. The Committee heard evidence that such
privacy was essential to the marketing of some rural businesses such as
holiday accommodation. The Committee concludes that the definitions
are sufficiently flexible to give comfort to those businesses which rely
on privacy, and that adequate measures to resolve disputes are
available in the Bill. However, the Committee also recommends that
local access forums should have a specific role in providing assistance
in resolving such disputes, and that local authorities should have a
duty to consult the local access forum under section 11(2) before
making an order under section 11(1).
18. A consistent theme arising from the debate on the three particular
concerns stated in paragraph 9 above was whether a right of access should
be confined to a core path network. The NFUS expressed general support for
the provision of access rights, but maintained that these should be confined
to a network of core paths and should avoid enclosed land. The NFUS
acknowledged that this would require the development of a path network
which would satisfy both land managers and access takers. Recreational
interests agreed that in practice access would best be exercised on core
paths, but this had to be in addition to securing the overall right of access.
Both sides of the debate agreed that local authorities should have a duty to
develop and maintain a core path network. The Committee concludes that
section 17 should be amended to place a duty on local authorities to
work in cooperation with other local authorities and other agencies to
develop and maintain a core path network. The Committee notes that
such a duty is unlikely to be discharged successfully without suitable
funding.
19. The NFUS argued that the Bill should explicitly exclude night-time access
from the right of access, rather than this being a matter for local authority
discretion under section 11(1)(d). They felt that the risks posed by livestock to
those taking access on enclosed land would be multiplied at night when
livestock would be less likely to be seen. However, they agreed that night-
time access on a core path network was acceptable. Those representing
recreational interests maintained that night-time access was an integral part
of many outdoor pursuits, such as long walks, and the ability to take night-



time access was an essential element of outdoor safety. In addition, they felt
that the core issue was still whether access was responsible, and a
distinction between night and day was therefore unhelpful and unnecessary.
Some Members consider that a night-time right of egress might be more
appropriate than a general right of access, and remain concerned at the
implications of general night-time access. However, the Committee notes that
existing common law rights of night-time access could not be removed by the
Bill, and that local access forums and local authorities have adequate scope
to address genuine concerns. Therefore, the Committee concludes that
no specific provision to exclude night-time access should be included
in the Bill.
Commercial activity
20. Section 9(2)(a) provides that conducting a business or other activity
which is carried on commercially or for profit is excluded from access rights.
A considerable portion of both written and oral evidence commented on this
provision - indeed no aspect of the Bill stimulated a greater volume of
comment2. The Ramblers’ Association, the Scottish Outdoor Recreation
Network (SORN) and VisitScotland, along with a considerable number of
other written submissions, suggested that this provision could be extremely
damaging to rural businesses. VisitScotland provided evidence that all forms
of wildlife-watching and walking tourism have a combined value to Scotland
of over £500 million per annum. The total figure for all outdoor activity tourism
is higher. In these forms of tourism many people are assisted by commercial
guide companies. VisitScotland noted that the number of businesses
engaged in activity tourism had increased by 37% or 38% over the past 5
years - many of them small or medium sized enterprises based in rural areas
and wholly dependent on access to the countryside. SORN noted that these
businesses had the key resources and skills to educate people about
responsible access, and felt that excluding them from the right of access
could jeopardise economic development. The Committee also noted
evidence from sportscotland that outdoor activity instructors and guides
played a significant role in enhancing skills, safety awareness and activity
tourism.
21. Against this, RICS, NFUS and SLF wholeheartedly supported the
provision, arguing that as a matter of principle a person or commercial entity
should not make profit from the use of land without the permission of, or
possibly recompense to, the owner or tenant who incurred costs managing
that land. They suggested that significant commercial activities would
continue as at present with the land manager's permission, but without
enjoying an explicit right of access.
22. SORN noted that all access (whether for commercial activity or not) was
governed by the requirement for access to be exercised responsibly. They
felt that the key question should remain whether the right of access was
being exercised responsibly. Retaining section 9(2)(a) could help foster a
climate where confidence in access was reduced, and result in questioning
and challenges to those taking access being more likely.
23. The Ramblers' Association noted that people undertaking commercial
activity could still exercise access under existing common law as long as no
damage was done. The Association considered it potentially confusing and
unhelpful that access to the same land by two groups of people undertaking



the same activity could be founded on different legal rights purely because
one group had a paid guide. In line with its conclusions at paragraphs 7 and 8
above, the Committee considers that such a confusion is inappropriate,
and would, at the very least, be surprising to the general public for
whom this Bill should be a clear statement of rights.
24. All witnesses the Committee heard on this subject agreed that in the
exceptional circumstances of the Foot-and-Mouth Disease crisis the general
public, including commercial walking and climbing businesses, behaved
responsibly in restricting their access. No such businesses would have
received compensation for loss of income during this period. Evidence
indicated that current practice is for charges not to be made on such groups,
and no submissions sought the introduction of charges. The Committee
heard concerns that the exclusion of those undertaking commercial activities
from the specific statutory right of access would raise the possibility of
landowners seeking to impose new charges. Even isolated cases could have
the effect of discouraging tourism, schools outdoor education, etc. - and be
counter to Executive policy to increase children’s participation in outdoor
activities. They would also undermine the role of those who are central to
educating children about how to behave responsibly in the countryside.
25. The NFUS accepted that the definition of ‘commercial activity’ may be
unclear and may at present encompass a wide range of activities - from a
single mountain guide passing over land to teach a small group winter sports
skills to a large scale event such as a film shoot on location. In these
circumstances the NFUS felt that a clearer definition of some types of
commercial activity which should remain excluded from a general right of
access could allay some concerns.
26. The Committee considers that the potential inclusion of many activities
which are at the forefront of outdoor education and tourism in section 9(2)(a)
renders the provision short-sighted and inappropriate. The Committee
believes, on division, that section 9(2)(a) should be removed3, rather
than simply amended to clarify some larger commercial activities which
could be excluded from access rights.
The Scottish Outdoor Access Code
27. The Committee welcomes the extension of the right of access to
inland waters (under section 29), but recommends that careful
consideration should be given in the Code to the responsible exercise
of that right, and invites the lead committee to examine this issue. In
general, the Committee notes that the Code is an important element of the
legislation package and regrets that the timing of the issuing of the draft Code
significantly reduced the opportunity for informed and detailed comment on it.
PART 2: THE COMMUNITY RIGHT TO BUY
General
28. The provisions of Part 2 allow a community to register an interest in rural
land, with a right for that community to buy the land when the owner gives
notice of a proposal to sell it. The Bill sets out a scheme for Ministerial and
community approval of the purchase, the valuation of land, and a system of
appeals and compensation.
29. As well as examining the general impact of the proposals on rural
businesses, the Committee identified two questions of particular significance
arising from these proposals: whether the Bill created a risk of ‘cherry-



picking’ of choice land; and whether a registration of interest in itself would
deter investment or result in a devaluation of land.
Registration of interest in land
30. The Committee was concerned to explore the view expressed in written
evidence that the Bill’s complexity may actually place barriers in the way of
communities with a valid and appropriate case for purchase. While some
communities may still be able to pursue purchases through existing legal
mechanisms, the Committee feels that the Bill should ensure that
opportunities for rural development are maximised.
31. Many supporters of community purchases of land were nonetheless
anxious about the ability of the Bill to secure such purchases. Simon Fraser,
the Isle of Eigg Heritage Trust and Highlands and Islands Enterprise
Community Land Unit (HIECLU) pointed out that some aspects of section 31
- requiring constitution of the community body as a company limited by
guarantee and having not fewer than 20 members - would have prevented
many of the existing successful community purchases going ahead. For
example, the Isle of Eigg Heritage Trust is a partnership with three members,
each of which is a corporate body rather than an individual. Evidence from
HIECLU and Scottish Enterprise made it clear that substantial pre-acquisition
support may be required by communities. In many contexts therefore, the
most appropriate means of effective community purchase may be by a
partnership or consortia of local people with various agencies. The Enterprise
companies, among others, also suggested that existing representative
bodies, such as community councils, should be able to register an interest, as
well as new bodies.
32. Against this, the Royal Institution of Chartered Surveyors (RICS)
emphasised the commitment that was required to purchase and manage land
and felt that this commitment was best secured by a requirement that
significant numbers of the community are members of the body and support
the purchase. Similarly, the Scottish Landowners’ Federation (SLF) argued
that the proposal allows a basis for registration that is too narrow to reflect
genuine community commitment to the land.
33. Similar arguments apply in relation to section 31(1), paragraphs (e) & (f),
which requires a majority of members of the company to be members of the
community, and provides that this majority must control the company.
34. The Committee concludes that community bodies should ideally have 20
members, and therefore does not accept that section 31(1)(d) should be
amended to a lower specified number. The Committee considers that the
discretionary power in section 31(2) offers sufficient flexibility as to the
required number of members of the community body. However, the
Committee recommends that the Scottish Executive should in due
course publicise the provision of section 31(2) so that appropriate
community bodies of less than 20 members are not discouraged from
applying. The Committee is also concerned that section 31(2) appears
to be exercisable only on initial registration, and therefore may not be
applicable in a way which would allow a community body whose
membership had dwindled to under 20 in the (potentially long) period
between registration and purchase to pursue the purchase. The
Committee recommends that the lead committee examines this further.
35. The Committee is also persuaded that a company limited by guarantee is



not the only legal entity whihcthat could appropraiatelyappropriately effect a
there are other suitable vehicles by which a a community purchase. could be
effected other than a company limited by guarantee. Therefore, the
Committee recommends that the lead committee should consider how
section 31(1) could best be amended to enable other forms of
constituted bodies (such as trusts and partnerships) to register an
interest in, and eventually purchase, land.
36. Section 31(4) raised concerns on all sides. A requirement for the
community to be defined with reference to polling districts seems likely to
raise many anomalies in instances where the polling district is of a
significantly different size or focus to the registered land. This becomes
particularly pertinent in respect of section 47(2), which requires approval for a
purchase from a majority of the community as defined. These anomalies may
lead to conflict or the frustration of appropriate attempts to purchase land. A
particularly stark example was described by the Isle of Eigg Heritage Trust.
The polling district of which Eigg is a part includes the isles of Muck, Canna
and Rum. However, it would seem inappropriate for residents of these
distinct islands to define the Eigg community or have a vote on the approval
of the purchase. A recurring point from the written evidence was that
postcode sub-units could be built up to define distinct communities in a more
appropriate way. The Committee therefore concluded that section 31(4)
should be amended to offer more flexibility in the definition of a
community.
37. The Committee believes that the proposals noted above would allow a
greater opportunity for coherent and appropriate registrations of interest
which would have a better chance of economic success.
The economic impact of community purchases
38. A particular concern raised by written evidence was that community
purchases may simply replace private ownership with a quasi-public
ownership, and require large sums of public money to facilitate and support
purchases. The Committee heard evidence that communities have generally
sought to buy land where there was a previous history of barriers to
development, or a perceived future threat to the community. Others had
purchased where a particular unexploited potential for development was
identified. All shared a common link in being based on a desire for economic
development - a desire which may not be present if the current ownership
was maximising opportunities. The SLF, however, considered that any
restrictions on development were due not to the pattern of land ownership,
but to the planning system.
39. Evidence from Eigg indicated that the Trust could access funding sources
that may not be open to private landowners. In addition, however, community
ownership allowed a diverse range of rural businesses to develop that had
not been possible when the whole island was run as one business. The
economy and community life of Eigg had been regenerated. HIECLU also
suggested that, without exception, taking ownership has resulted in positive
community development and substantial entrepreneurial effort. Therefore,
although some public subsidy may be required, the overall gain in economic
activity from increased community ownership will be substantial.
40. Against this positive economic development for past successful
purchases, witnesses raised three major concerns about the potential impact



of the Bill on current private landowners and hence on existing rural
businesses.
Possibility of ‘cherry-picking’ of choice land
41. Evidence from RICS highlighted a concern arising from the possibility of
communities purchasing only that land for which they had registered an
interest, even where it only formed a part of the lot advertised for sale. RICS
suggested that this may have effects which would disadvantage both buyer
and seller in particular circumstances. In some cases a community may seek
to buy good quality land which might leave the remainder of a lot (such as hill
ground) seriously compromised as a working entity or as a marketable asset.
RICS expressed concern that the basis of a valuation may not adequately
address this unless specified very clearly.
42. Section 55(7)(b) of the Bill does specifically provide for valuation of the
community purchase to take account of diminution in the value of the
remaining lot. RICS submitted that this specification could assist
communities, as a pure market situation may see a community having to pay
the whole value of an estate because the remainder was unmarketable
alone. It was not possible to gather factual experience on this point as
existing community purchases have invariably been by agreement on an
advertised lot. However, the correct balance in the valuation criteria would
provide the optimum opportunity for both existing businesses and community
bodies to maximise development.
43. The SLF expressed concern that land purchased by a community body
may in turn be sold for individual gain, and felt that the Bill should explicitly
prohibit the resale of a majority of the purchased land. Other witnesses noted
that many community purchases may have financial support from public
bodies or charitable sources, the conditions for which would preclude any
such personal gain on resale of land.
44. The Committee believes that there may be situations where a
community body might want to register interest generally in a locality,
and believes that the Bill should remain flexible on whether the
community would wish to buy all or part of any land which is offered for
sale in that locality.
45. The Committee notes that section 55(7)(b) may well make ‘cherry-
picking’ unlikely, as a community body could be required to pay a price
effectively equivalent to the value of the whole plot offered for sale.
46. The Committee accepts that section 31(1)(h) and (i) are sufficiently
tightly drafted to meet concerns that the Bill should prohibit personal
gain. The Committee raises a separate question as to whether section
31(1)(h) may prohibit the disposal of a dwelling house. The Committee,
and Committee believes that further consideration and consultation is
required as to whether residents on land purchased as a result of
enactment of this Bill would be entitled to purchase houses in which
they currently hold tenancies, and if so, on what basis. The Committee
considers that the implications of this issue may not have been fully
considered.
Valuation
47. Closely related to the issue of ‘cherry-picking’ was a debate on the basis
of valuation. RICS submitted that the Bill introduced a novel and artificial
method of valuation that did not correspond to what an owner might expect to



realise as a true market value. SLF and RICS were in agreement that
interference with the principles of the open property market should be limited.
SLF in particular felt that the valuation principles and procedures in sections
55 and 56 introduced delay and potential dispute to the market process which
could in themselves affect the viability of existing businesses. The
Committee concludes that the criteria to be taken into account in
valuation, as provided for in section 55(7)(b), appear to it to be
adequate. The Committee does not accept that the formula provided by
section 55(6) is significantly different from an alternative definition of ‘open
market value’, and is therefore not persuaded that the valuation specifications
provided in section 55 require to be amended.
Investment
48. The principal concern raised by RICS was that uncertainty of any kind in
the market would affect not only the price an owner may eventually secure,
but the propensity of owners to invest in land at present. The creation of any
uncertainty by the very existence of the Bill’s procedures would therefore, in
their view, affect rural businesses and employment. Provision in section 36
for late registration of interest in land was of particular concern to RICS on
the basis that it could undermine market certainty. The preferred option from
both witnesses was that communities should have a traditional right of pre-
emption - that is the right to purchase by matching any other offer made on
the open market to the seller. Such a limited right would clearly preclude the
purchase of any land other than the lot offered for sale, and would preclude
some of the flexibility for community purchases to range from small plots to
large estates.
49. By way of contrast, HIECLU and other witnesses felt that the ‘public
interest’ criteria to be applied by Ministers in consenting to registration and
purchase (sections 35(1)(e) and 47(3)(c) and (4)) provided an adequate basis
for market certainty. These constituted a complex series of hurdles for any
successful purchase to overcome. Combined with the valuation procedures, it
was felt that they would reassure landowners and prospective purchasers
that community purchases would only proceed in tightly defined
circumstances. All sides agreed that stability in the market would depend on
the degree to which these criteria were applied rigorously and consistently.
50. The majority of the Committee considers that the right to buy should
not be limited to equate to a traditional right of pre-emption - i.e. for a
community body to match any offer received when land is offered for sale on
the open market. The Committee accepts that the criteria for Ministerial
consent in section 47 are adequate. In particular, the Committee accepts that
it would be inappropriate to attempt further definition of ‘public interest’ in the
Bill. However, the Committee raises a question as to why section 47(2)(i)
should require the ballot to be conducted by the community body itself,
and recommends that this should be examined further.
Summary
51. The Committee noted that there was no method of reconciling the
different perceptions about the overall effect of this Part of the Bill. There is
limited direct evidence available to analyse what will be a new legal process.
From one perspective, those involved in advising or supporting previous
community purchases assert that community ownership is beneficial almost
inevitably or by definition, for both economic and social reasons. From



another perspective, RICS and SLF argue that one type of ownership should
not be given preferred status without a clearer public benefit assessment.
PART 3: THE CROFTING COMMUNITY RIGHT TO BUY
General
52. The provisions of Part 3 allow a crofting community body to purchase
eligible croft land, and also allow for the purchase of additional land and of
salmon fishings and mineral rights contiguous to the croft land. As with Part
2, the Bill sets out a scheme for Ministerial and community approval of the
purchase, the valuation of land, and a system of appeals and compensation.
53. Many of the general points made in relation to Part 2 are also relevant to
Part 3, particularly in terms of the stimulus to purchase and the presumed
beneficial economic development arising from community ownership.
However, the Committee identified two questions of particular significance
and controversy arising from these proposals: whether the fact that this right
to buy is not dependent on the current owner’s willingness to offer for sale
radically changes the balance of assumptions about the Bill’s effects on rural
businesses; and whether the inclusion of a right to buy contiguous salmon
fishings is justified in terms of economic development or fishery management
and conservation.
Right to buy crofting land
54. Evidence from the Crofters’ Commission indicated that crofting
communities, and the current uses of crofting land, are very diverse.
Therefore presumptions about the effect of community ownership of croft
land must be cautious. An individual right to buy croft land exists under the
Crofting Reform Act 1976. However, less than 20% of crofters have
exercised this right. As noted for Part 2, acquisition of the land appears to be
prompted by perceived threats or particular development opportunities. The
numbers who have benefited economically from ownership thus far appear to
be small.
55. The Crofters’ Commission, the Scottish Crofting Foundation (SCF) and
the HIECLU agreed that ownership cannot be the sole determinant of
economic development, but that it could reasonably be seen as a necessary
starting point. All agreed that the proposed crofting community right to buy
would be very different from the individual right to buy, and the stimulus
provided to economic development from a collective community self-
determination would be quite different. Clear evidence of the likely effects of
such ownership could not yet be given.
56. The Committee also heard evidence from Mr Hamish Jack (representing
the Strathspey Crofters and Tenant Farmers Association) that many small
tenant farmers were in a comparable position to crofters. However, the lack
of designation of these farms as crofts meant that these farmers had different
access to public support, and no right of purchase. Mr Jack, and others,
argued that the Bill should include a tenant farmer’s right to buy. While the
Committee was aware that such proposals have been put forward throughout
the land reform review process they have not formed part of this Bill. The
Committee was therefore unable to consider fully the economic development
or legal issues arising from Mr Jack’s evidence. The Committee
recommends that the lead committee seeks clarification of the Scottish
Executive’s position on these issues, and establishes the extent to
which the Executive is committed to reform of these areas in the



proposed Crofting Bill or Agricultural Holdings Bill.
The Crofting Community Body
57. As with Part 2, evidence from the Crofters’ Commission and others
suggested that the procedural mechanisms prescribed for exercising the right
to buy would not prove flexible enough to allow appropriate purchases. In
particular SCF pointed out that the requirements of section 68 - requiring
constitution of the crofting community body as a company limited by
guarantee and having not fewer than 20 members - would not be the best
model for land ownership and management and would prevent purchases by
small communities or differently constituted bodies.
58. Against this, RICS and SLF repeated their emphasis on the commitment
required to purchase and manage land and argued that the proposal to
require only 20 members opened up too narrow a base for a right of
purchase.
59. Similar arguments apply in relation to section 68(1), paragraphs (e) & (f),
which requires a majority of members of the company to be members of the
community, and provides that this majority must control the company. The
SCF expressed concern that paragraph (f) does not distinguish between the
role of members of a company and the management control of directors.
Public support may be required to assist the community body acquire the
necessary skills.
60. The Committee concludes that section 68(1) should be amended to
remove any requirement for a crofting community body to have a
prescribed number of members, on the presumption that the other
criteria of section 68 provide adequate safeguards.
61. As noted at paragraph 35 above in regard to Part 2 of the Bill, the
Committee is persuaded that a company limited by guarantee is not the
only legal entity that could appropriately effect a community purchase that
there are other suitable vehicles by which a crofting community
purchase could be effected other than a company limited by guarantee.
Therefore, the Committee recommends that the lead committee should
consider how section 68(1) could best be amended to enable other
forms of constituted bodies (such as trusts and partnerships) to
exercise the right to purchase crofting land.
The compulsory nature of the right
62. RICS and others submitted that the compulsory purchase nature of the
right created significant uncertainty for investors and owners. All sides
accepted the very real change in the balance of rights envisaged by the Bill.
In such a context the basis of valuation is of crucial importance to existing
owners and businesses, although it was accepted that even a robust
valuation process could not entirely compensate for the loss of land by an
owner who was not willing to sell. Similar comments to those made in regard
to Part 2 at paragraph 47 above are also relevant to Part 3. The Crofters’
Commission did, however, point out that the ‘market value’ basis of valuation
was quite different to the valuation applied to an individual right to purchase
croft land under the 1976 Act, which is set at 15 times the annual rent.
63. Similarly, the rights of appeal against consent for purchase and against
valuation are crucial to market stability. In parallel with Part 2, crofting
interests felt that the public interest criteria set out in section 71 were
stringent tests and adequate to ensure market stability. The majority of the



Committee accepts that the criteria for Ministerial consent in section 71
are adequate. Some members of the Committee feel that the crofting
community right to buy should be on the same basis as the community
right to buy in Part 2 of the Bill. However, the Committee considers, on
division, that the fragile nature of crofting communities (already
recognised by the current individual right to buy crofting tenancies at
15 times the annual rent), together with the benefits to the social
economy of self-determination, justify the special nature of the crofting
community right to buy4.
Inclusion of right to purchase salmon fishing rights
64. The Committee heard substantial concerns that the particular nature of
salmon river fishings as an economic and environmental asset made them
unsuitable to be included in the right to buy. The fishing interests who gave
oral evidence to the Committee (the Association of Salmon Fishery Boards,
the Crofting Counties Fishing Rights Group, and the Highlands and Islands
Rivers Association) stated that fishing rights had always been distinct
heritable property, separate from the adjacent land. They also stated that the
majority of salmon fishings require very significant investment, and are not
directly profit-making. The investment was also said to have a particularly
long and uncertain period before return was realised. Fishing rights were
therefore regarded by these bodies as likely to be a burden on crofting
community bodies rather than a developmental asset in themselves.
65. These concerns raised two particular points. Firstly, that crofting bodies
who purchased salmon fishing rights would face pressures to depart from
traditional management of the fisheries - such as unsustainable over-
exploitation of stocks, or unreasonable increases in charges to local anglers.
Secondly, that the right to buy fishing rights contiguous to the purchased croft
land would result in rivers being split into fragmented lots which would
undermine proper fishery management. HIRA argued that both of these
points would undermine the ability of fishery owners to manage a high quality
fishery in the way required to attract high-paying tourists who form the key
market. This, combined with the market uncertainty created by the
compulsory nature of the purchase, would deter the investment required and
threaten employment. HIRA presented evidence of substantial investment
apparently already delayed or cancelled as a result of uncertainty created by
the Bill. The ASFB felt that the purchase of salmon fishing rights was unlikely
to meet the sustainable development objectives set out in section 71.
66. Those representing crofting interests insisted that the inclusion of fishing
rights in Part 3 of the Bill was integral to the right to buy, and essential as a
stimulus to overall development. Crofting interests, and those representing
previous community land purchases, noted that rivers where historically high
levels of investment had been made were unlikely to be attractive for crofting
communities to purchase. In addition, they were unlikely to meet the criteria
for sustainable development provided by section 71, if this would require
equal or greater investment by the crofting community body. However, other
under-developed rivers may prove to be attractive assets. Despite the fact
that the salmon fishing might not in itself prove profitable, the asset may
provide the basis for development of other businesses such as tourist
accommodation and shops.
67. Crofting representatives noted that the requirement of section 66(3)(b)(i)



that salmon fishing rights be purchased within one year of the purchase of
related croft land guarded against significant uncertainty for investors. In
addition, as noted in paragraph 49 above, proper application of the criteria for
Ministerial consent in section 71 would ensure that the purchase of salmon
fishing rights should only proceed in circumstances which would give comfort
to investors. Indeed, the Scottish Crofting Foundation felt that the criteria
were so rigorous as to throw into doubt whether the Bill makes it feasible for
communities to purchase salmon fishing rights. The Foundation proposed
that crofting communities should have the right to a stake in fisheries on
buying contiguous crofting land, and then a permanent right of pre-emption to
purchase fishing rights which are offered for sale after the one year period.
68. All sides agreed that ownership of different stretches of a river was not
the core issue. Again, all accepted that a crofting community body would be
as capable of managing salmon fishing as any other owner. The key matter
was cooperation between different owners in the management of the river
system and the facilities offered to tourists, which would inevitably be in the
best interests of all owners. The Committee hopes that crofting communities
and existing fishery ownership interests will come to develop a cooperative
relationship. The Committee agreed, on division, that the right to
purchase contiguous salmon fishing rights should remain included in
Part 3 of the Bill5. The Committee is not persuaded that this provision will
lead to damaging fragmentation of salmon fisheries, and therefore concludes
that the right should not be limited to a traditional right of pre-emption so that
only wholelogical lots could be purchased when offered for sale. In
particular, the Committee considers that the criteria for Ministerial
consent in section 71 are rigorous and adequate to ensure appropriate
stability for investment. The Committee also notes that crofting
communities exercising this right may need support and advice from
bodies such as local enterprise companies, and hopes that such
support will be developed.
Summary
69. The Committee again noted that there was no reconciliation of differing
perceptions about the overall effect of this Part of the Bill. Again, limited direct
evidence is available to analyse what will be a new legal process. Crofting
interests consider that the proposals initiate a process of self-determination
that will be a foundation of economic development and social sustainability in
crofting communities. On the other hand, land-owning and fishery-owning
interests, along with RICS, argue that there is insufficient public interest
demonstrated for allowing a fundamental alteration to property rights, which
they consider will result in reduced investment and job security in crofting
areas.
OVERALL CONCLUSION
70. The Rural Development Committee recommends that the lead
committee considers further the points raised in this report. The
Committee considers that further examination of these issues is
essential to allow the proposals to have the most favourable impact on
existing and potential rural businesses. With those caveats, the Rural
Development Committee, on division, recommends to the Justice 2
Committee that the general principles of the Bill be agreed to6.
ANNEX A: EXTRACTS FROM THE MINUTES



RURAL DEVELOPMENT COMMITTEE
MINUTES
29th Meeting, 2001 (Session 1)
Tuesday 11 December 2001
Present:
Fergus Ewing
Rhoda Grant
Jamie McGrigor
Mr John Munro
Mr Mike Rumbles

Alex Fergusson (Convener)
Richard Lochhead
Mr Alasdair Morrison
Irene Oldfather
Stewart Stevenson

Apologies: Elaine Smith.
The meeting opened at 2.01 pm.
Land Reform (Scotland) Bill (stage 1): The Committee agreed to focus its
inquiry primarily on the effect of the Bill on rural businesses, and to invite the
following to present oral evidence-

Day 1 (8 January): Scottish Crofters Foundation, the Crofting Commission,
Mr Hamish Jack, The Association of Salmon Fisheries Boards, The
Highlands and Island Rivers Association, and the Crofting Counties Fishing
Rights Group.

Day 2 (15 January): Mr Simon Fraser, a community organisation (to be
identified) with direct experience of the purchase of land, Royal Institute of
Chartered Surveyors, the Scottish Landowners’ Federation, Highlands and
Islands Enterprise Community Land Unit and Scottish Enterprise.

Day 3 (in week beginning 21 January): The Ramblers’ Association, National
Farmers’ Union of Scotland, Visit Scotland and the Scottish Outdoor
Recreation Network. This day of evidence to be preceded by a visit to a farm
where public access has caused difficulties.

The meeting closed at 4.22 pm.
RURAL DEVELOPMENT COMMITTEE
MINUTES
1st Meeting, 2002 (Session 1)
Tuesday 8 January 2002
Present:
Fergus Ewing
Rhoda Grant
Jamie McGrigor
Mr John Munro
Stewart Stevenson

Alex Fergusson (Convener)
Richard Lochhead
Mr Alasdair Morrison
Mr Mike Rumbles

Also Present: Mr Murdo Fraser, Mr Jamie Stone
Apologies: Irene Oldfather and Elaine Smith.
The meeting opened at 2.03 pm.
Land Reform (Scotland) Bill: The Committee took evidence at stage 1 from
the following witnesses-

Iain MacAskill, Crofters Commission

Ian Rideout, Scottish Crofting Foundation

Andrew Wallace, Association of Salmon Fishery Boards



Peter Quail, Crofting Counties Fishing Rights Group

Robbie Douglas Miller, Highlands and Islands Rivers Association

Mr Hamish Jack.

The meeting closed at 4.50 pm.
RURAL DEVELOPMENT COMMITTEE
MINUTES
2nd Meeting, 2002 (Session 1)
Tuesday 15 January 2002
Present:
Fergus Ewing
Rhoda Grant
Jamie McGrigor
Mr John Munro

Alex Fergusson (Convener)
Richard Lochhead
Mr Alasdair Morrison

Also Present: Roseanna Cunningham, Murdo Fraser, Alasdair Morgan, David
Mundell and Maureen Macmillan.
Apologies: Irene Oldfather, Mike Rumbles, Elaine Smith and Stewart
Stevenson.
The meeting opened at 2.01 pm.
Land Reform (Scotland) Bill: The Committee took evidence at stage 1 from
the following witnesses-

Simon Fraser

Maggie Fyffe, Isle of Eigg Heritage Trust

David Gass, Scottish Enterprise

Jim Hunter, Highlands and Islands Enterprise Community Land Unit

Dr Maurice Hankey and Robert Balfour, Scottish Landowners Federation

Andrew Hamilton, Royal Institution of Chartered Surveyors.

The meeting closed at 5.25 pm.
RURAL DEVELOPMENT COMMITTEE
MINUTES
3rd Meeting, 2002 (Session 1)
Monday 21 January 2002
Present:
Fergus Ewing
Rhoda Grant
Mr Jamie McGrigor
Mr Mike Rumbles

Alex Fergusson (Convener)
Richard Lochhead
Mr John Munro

Also Present: Sylvia Jackson and Brian Monteith.
Apologies: Mr Alasdair Morrison, Irene Oldfather, Elaine Smith and Stewart
Stevenson.
The meeting opened at 2.04 pm.
Land Reform (Scotland) Bill: The Committee took evidence at stage 1 from
the following witnesses-

John Kinnaird, National Farmers Union of Scotland



Dave Morris, Ramblers’ Association Scotland

Fran Pothecary, Scottish Outdoor Recreation Network

Willie Macleod, VisitScotland.

The meeting closed at 4.36 pm.
RURAL DEVELOPMENT COMMITTEE
MINUTES
4th Meeting, 2002 (Session 1)
Tuesday 29 January 2002
Present:
Fergus Ewing
Rhoda Grant
Mr Jamie McGrigor
Mr Mike Rumbles

Alex Fergusson (Convener)
Richard Lochhead
Mr John Munro
Stewart Stevenson

Apologies: Mr Alasdair Morrison, Irene Oldfather and
Elaine Smith.
The meeting opened at 2.04 pm.
Land Reform (Scotland) Bill (in private): The
Committee considered a draft stage 1 report on the
Land Reform (Scotland) Bill. A number of changes
were proposed and disagreed to, some by division.
A further number of changes were discussed and
agreed to, some by division. The Committee agreed
to consider a further draft in private at its next
meeting.
Record of Decisions in Private:

Arising from discussion of this report, Members
agreed a number of amendments and conclusions:

The Committee divided on a proposal by the
Convener: That the Committee agrees to
recommend the removal of section 9(2)(a). The
Committee agreed to the proposal on division: For
6, Against 2, Abstentions 0.

For: Against:
Fergus Ewing Alex Fergusson
Rhoda Grant Mr Jamie McGrigor
Richard Lochhead
Mr John Munro
Mr Mike Rumbles
Stewart Stevenson

The Committee divided on a proposal by the
Convener: That the Committee does not accept
that the compulsory nature of the crofting
community right to buy is justified. The Committee
disagreed to the proposal by division: For 2,
Against 6, Abstentions 0.

For: Against:



Alex Fergusson Fergus Ewing
Mr Jamie McGrigor Rhoda Grant

Richard Lochhead
Mr John Munro
Mr Mike Rumbles
Stewart Stevenson

The Committee divided on a proposal by the
Convener: That the right to purchase salmon
fishings should remain in Part 3 of the Bill. The
Committee agreed to the proposal by division: For
6, Against 2, Abstentions 0.

For: Against:
Fergus Ewing Alex Fergusson
Rhoda Grant Mr Jamie McGrigor
Richard Lochhead
Mr John Munro
Mr Mike Rumbles
Stewart Stevenson

The Committee divided on a proposal by the
Convener: That the Committee recommends to the
Justice 2 Committee that the general principles of
the Bill be agreed to. The Committee agreed to the
proposal by division: For 6, Against 2, Abstentions
0.

For: Against:
Fergus Ewing Alex Fergusson
Rhoda Grant Mr Jamie McGrigor
Richard Lochhead
Mr John Munro
Mr Mike Rumbles
Stewart Stevenson
It was agreed that the discussion of conclusions and
record of divisions be kept private until publication of
the report.
The meeting closed at 5.02 pm.
RURAL DEVELOPMENT COMMITTEE
MINUTES
5th Meeting, 2002 (Session 1)
Tuesday 5 February 2002
Present:
Fergus Ewing (Deputy
Convener)
Richard Lochhead
Mr John Munro
Elaine Smith

Rhoda Grant
Mr Jamie McGrigor
Mr Mike Rumbles
Stewart Stevenson



Apologies: Alex Fergusson, Mr Alasdair Morrison
and Irene Oldfather.
The meeting opened at 2.00 pm.
The meeting adjourned at 3.38 pm.
The meeting continued in private at 3.51 pm.
Land Reform (Scotland) Bill (in private): The
Committee agreed a draft stage 1 report on the Land
Reform (Scotland) Bill, subject to minor changes.
The Committee agreed arrangements for publication
of the report.
The meeting closed at 4.25 pm.
Footnotes
1 SORN is an umbrella organisation, comprising the
following 8 umbrella bodies: Activity Scotland,
Outdoor Learning Scotland, Scottish Advisory Panel
on Outdoor Education, Scottish Association of Local
Sports Councils, Scottish Countryside Activities
Council, Scottish Environmental LINK - Access
Network, Scottish Sports Association, YouthLink
Scotland.
2 Of the written submissions received in response to
the call for evidence, 93 explicitly stated concern
about section 9(2)(a), while 5 explicitly welcomed it.
3 The Committee divided at its meeting on 29
January 2002, see Annex A, Extracts from the
Minutes, 4th Meeting, 29 January 2002, Record of
division in private.
4 The Committee divided at its meeting on 29
January 2002, see Annex A, Extracts from the
Minutes, 4th Meeting, 29 January 2002, Record of
division in private.
5 The Committee divided at its meeting on 29
January 2002, see Annex A, Extracts from the
Minutes, 4th Meeting, 29 January 2002, Record of
division in private.
6 The Committee divided at its meeting on 29
January 2002, see Annex A, Extracts from the
Minutes, 4th Meeting, 29 January 2002, Record of
division in private.
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1. The Committee is invited to consider the attached paper.
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Issue

1. Whether the current arrangements in standing orders for Temporary Conveners

should be extended to permit committees to appoint a Temporary Convener in

the absence of the convener and deputy convener.

Raised by

2. Clerking and Reporting Directorate

Background

3. On a small number of occasions1, committees have experienced difficulties in

securing the convenership of meetings. The current standing order rules which

relate to Temporary Conveners do not help in these circumstances.

Detail

4. Committee meetings are chaired by the appropriate convener. In the event that

the convener is absent a meeting may be chaired by the deputy convener, where

one has been appointed. The freedom for committees to appoint Temporary

Conveners applies only where the convener is absent, and no deputy convener

has been appointed by the Parliament.

5. A difficulty arises therefore where a committee has a deputy convener, and

where neither the convener nor deputy convener are able to chair a meeting

or part of a meeting. The legal interpretation of the current rules is that

where the Parliament has appointed a deputy convener to a committee

                                           
1 For example, (a) at the meeting of the European Committee on 11 September 2001.  The Convener
was delayed and, although a Deputy Convener had been appointed, he was unavailable.  This meant
that the meeting would at best be delayed and whether it could proceed at all was uncertain until the
Convener arrived; (b) the Deputy Convener of the Finance Committee has resigned and has not been
replaced.  In these circumstances if the Convener is absent for any reason the Committee may not
proceed with a meeting.
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there is no provision in standing orders for a Temporary Convener to be

appointed.  The consequence is that in these circumstances a committee

meeting would not be able to proceed.2

6. The original spur to provide for Temporary Conveners in the standing orders was

the then absence of deputy conveners in circumstances where deputies had not

been appointed.  It was considered essential to provide a fallback position to

cover the absences of conveners and which would allow the meetings of

Committees to proceed, hence the Committee’s proposal, subsequently agreed

by the Parliament.  It was not envisaged that in circumstances where deputy

conveners had been appointed by the Parliament Temporary Conveners would

be required. (The relevant extract from the Official Report of the Committee’s

meeting on 16 November 1999 is attached at Annex A. The relevant extract from

the 1st Report 3 is attached at Annex B.)

7. There is, on the available evidence, even now hardly a major problem.  It appears

sound practice however to provide for committees to be able to continue their

business in the wholly exceptional circumstances where the convener and deputy

convener are unavailable.  It is vitally important that Committees' work is not

impeded, and other legislatures have measures in place to ensure that business

is able to proceed in such circumstances.

                                           
2The relevant rule is Rule 12.1.15:

15. Any reference to a Temporary Convener is to a member of a committee other than
a Committee substitute chosen under this paragraph. Where a committee does not
have a deputy convener (emphasis supplied), a Temporary Convener shall be
chosen by a committee at a meeting of the committee-
(a) where the convener is not available for any meeting or leaves the chair for part of
any meeting; or
(b) where at any time other than at a meeting of a committee a convener is unable to
act as convener and the oldest member of the committee considers it necessary that a
Temporary Convener is appointed.

3 Procedure Committee 1st Report, 1999 – Draft Standing Orders of the Scottish Parliament.
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Comparators

8. Procedures to appoint a Temporary or acting Convener/chair exist in the absence

of a committee chairman and his/her deputy for committees in the Canadian

House of Commons and the Australian House of Representatives.  The only

condition required for a temporary/acting convener to take the chair is that the

convener/chair and any recognised deputy is absent or otherwise unable to chair

a meeting.4

Party balance

9. As members know, the appointment of conveners and deputy conveners is made

with regard to Party balance (Rule 12.1.5).  To apply the same rule to Temporary

Conveners would restrict the choice available to the Committee, and would also

depart from the current standing orders in relation to the appointment of a

Temporary Convener where a committee does not have a deputy convener.

Other activities involving committees

10.  Provision is currently made under Rule 12.15(b) that a committee has the scope

to appoint a Temporary Convener at any time other than at a committee meeting.

The provision bites of course where a committee does not have a deputy

convener and where the convener is unavailable and also where the "oldest

member of the committee" considers it necessary.  The rule embodies the

existing policy of assisting committees to function in the absence of a convener

and where no deputy convener has been appointed.  Examples of such

circumstances might be the need to progress essential committee paperwork,

carry forward visits by a committee, or host public meetings.  It seems sensible

on the grounds of good administrative order and transparency of process that

Temporary Conveners should continue to be able to be appointed as set out in

the current Rule 12.15(b) but also in the circumstances of the revision proposed

by this paper, i.e. where a deputy convener is appointed but is unavailable.

                                           
4 Canadian House of Commons Procedures and Practice, p.829; Australian House of
Representatives, Standing Orders, paragraph 336(b).  (The circumstances of a select Committee of
the House of Commons at Westminster are different because no deputy is appointed and where the
chairman is absent the committee chose a "chairman for that sitting" (Erskine May, p.637).)
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Summary

11. The existing provision in standing orders for Temporary Conveners, where the

Parliament has not yet appointed deputy conveners, would stand.  The issue for

consideration is whether this position should be extended to allow for the

appointment, by a Committee, of a Temporary Convener where the convener and

the deputy convener are unavailable and not present for a meeting, or part of a

meeting.  A quorum would of course continue to be required (Rule 12.2), and the

arrangements for the selection of a Temporary Convener might be adopted from

those set out in Rule 12.16: the oldest member of the Committee present

convening the meeting for the purpose of selecting a Temporary Convener for the

meeting, or part meeting.

Recommendation

12. The Committee is invited to discuss the principle of such a change and to

consider canvassing the views of the Conveners Liaison Group.  After

these have been received the Committee could discuss the issue again and

consider a detailed proposal and standing order.

Clerking and Reporting Directorate
May 2002



Temporary Conveners

Annex A

Extract from Procedures Committee OR 16 November 1999

The Convener: Chapter 17 is of some concern.
There is nothing new on chapter 11, so that takes us to chapter 12 and the issue of
deputy conveners and temporary conveners. We discussed that extensively at our
previous meeting. Members will recall that in relation to deputy conveners we find
ourselves tangled in the matter of political balance among deputies. We agreed that
the best way to handle that was to try and take the sting out of it by having a deputy
convener only when the convener could not attend or chair the meeting—the falling-
under-a-bus syndrome sprang to mind.
The bureau has discussed our proposals and has indicated its desire to retain the
principle of a deputy convener in the standing orders, as you will see in section 2A of
chapter 12 of the draft standing orders, where the appointment of deputy conveners
is written back in again. I think that it would be appropriate, at this point, to ask Iain to
explain the thinking behind that. The committee had gone through it all and had
decided against it; we are now being asked to reconsider.
10:15
Iain Smith: As we are still testing the water as
Col 175 to how committees operate, we would like to be able to review the position on
deputy conveners in a few months'—or perhaps even years'—time. If, in future, it
were decided that it would be sensible for committees to have deputy conveners, we
would like to be able to do so without having to go through the rigmarole of changing
standing orders. The intention is to go ahead and appoint temporary conveners, but
to leave the door open for the Parliament, at some future date, to decide that
committees should have deputy conveners.
The Convener: With respect, if we adopt the standing orders now, and retain the
provision for deputy conveners, you must then determine a method for appointing
deputy conveners. That will bring up the issues that were put to us in the first place,
such as how to accommodate the need for delicate party balances.
Iain Smith: I accept that that issue will have to be resolved if the Parliamentary
Bureau decides to put a motion to the Parliament to appoint deputy conveners.
The Convener: You said "if". In effect, the Parliament is working unconstitutionally,
in that we have not, so far, implemented such a measure. I do not see any way in
which you could, legalistically, justify not having acted upon that. Surely, having
come to your decision, and having got us to drop our proposal for temporary
conveners, you have to move quite urgently on deputy conveners.
Iain Smith: The idea—which comes from the bureau, not just the Executive—is not
to drop the proposal on temporary conveners: it is simply to have an enabling clause
in the standing orders to allow the appointment of deputy conveners if the Parliament
so decides. If, at some point in the future, the bureau and the Parliament decide that
they would rather have deputy conveners than the temporary convener arrangement,
they are able to do so.
The Convener: Would the temporary convener arrangement fall when deputy
conveners came in? Logically, it should.
Iain Smith: Yes. Paragraph 8A of the draft says that when a committee does not
have a deputy convener, the temporary convener comes into effect.
It might be helpful if the wording of paragraph 2A of the draft were changed slightly,
to say that the Parliament may decide, for each committee, on a motion of the
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Parliamentary Bureau, to appoint deputy conveners. At the moment, it does not say
that, and is a little unclear. The clause that I just suggested would be a "may" clause,
and thus enabling.
The Convener: Therefore, you would amend
Col 176 paragraph 2A to read:
"The Parliament may decide, for each committee, on a motion of the Parliamentary
Bureau—
(a) to appoint deputy conveners;
(b) the political party whose members shall be eligible to be deputy convener of the
committee; or
(c) that the deputy convener shall be chosen from the members not representing any
political party."
Iain Smith: That makes it clear. It is an enabling provision that allows the Parliament
to do that if it so wishes.
The Convener: Let me throw that open for discussion.
Michael Russell: That is a neat solution. I accept that Parliament is at present
acting unconstitutionally, in that there are no deputy conveners. The appointment of
deputy conveners is a political issue that has not yet been agreed. This is a useful
compromise—the position of deputy convener remains in theory, but it may be that,
at some future date, this or another bureau will wish to bring deputy conveners into
being. However, because there are no such people at the moment, we require a
mechanism by which committees can continue to meet if the convener is absent. I
was attracted by the temporary convener solution when the clerks first suggested it.
It is a useful vehicle, and gives us a neat solution that almost squares a difficult
circle. I am happy with it: it accords with what the bureau wants and with the best
thinking of the committee.
The Convener: Is that the general view? Are we all agreed?
Members indicated agreement.



Temporary Conveners

Annex B

Extract from Procedures Committee 1st Report 1999 – Draft Standing Orders of
the Scottish Parliament

Temporary Conveners (Issue 34)

31. At present the Parliament has no deputy conveners though this could change in
the future. The Committee considered a number of options. In the course of
discussion the Committee took note of the relevant Rule in standing orders which
identifies the functions of a deputy convener (Rule 12). In particular the
Committee noted that the functions of a deputy convener were defined as
deputising for a Convener when the latter was absent or not appointed; that the
post had no additional functions; and did not imply any ranking within a
Committee. It was considered also that the deputising function was likely to be
exercised only rarely. The Committee concluded that the significance of this
matter did not extend beyond the convenience of the Committees to enable their
work to proceed in the exceptional circumstances of the Convener’s absence.

32. It appeared to the Committee that the present procedures in respect of
deputy convener should be retained. Where no deputy convener is
available, and where the Convener is unavailable and unable to attend
either part of or a whole meeting, the Committee thought that committees
should then be able to choose one of their number (called a Temporary
Convener) to undertake the role of the Convener and to chair the meeting or
part of a meeting. The Committee considered further that in cases where it
is anticipated that the Convener may be absent through illness or some
other enforced reason, the Member chosen by the Committee to act as
Temporary Convener should deputise in all respects for the Convener until
such time as the Convener assumes his or her duties again. The Committee
so recommends.


