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FOR DECISION

PR/00/12/1

TWELFTH MEETING OF THE PROCEDURES COMMITTEE

DRAFT REPORT ON PRIVATE LEGISLATION IN THE SCOTTISH
PARLIAMENT AND DRAFT STANDING ORDERS

Background

1. The Committee previously considered its draft Report on Private

Legislation in the Scottish Parliament at its meeting on 7th November and

agreed adjustments to the text (PR/00/11/5, OR Cols 533-542).

2. These adjustments have now been made and for ease of reference, the

new/revised text containing them has been highlighted as a block (not

bold) and is reproduced in the separate paper attached at Annex A.  The

paragraphs either side of the new/revised text have been reproduced to

allow members to read the adjustments in context.

3. The full, amended draft Report has been circulated to members

electronically, as requested by the Convener.  Draft standing orders are

attached at Annex B.

Changes made to the draft Report

4. The adjustments made to text are summarised below.

•  Para. 25—There was a textual inconsistency in paragraphs 25 and

26 on the issue of the Transport and Works Act (TAWA) and

Railtrack.  We have now clarified that by deleting any reference to

Railtrack in paragraph 25.  Railtrack made clear in their written and

oral evidence that they did not favour the TAWA procedure.



•  Paras. 32 & 33—By way of clarification, we have amended

paragraph 32 and inserted cross-references in paragraph 33 which

deal with the issue of non-compliance with Standing Order

requirements.

•  Para. 50—This has been amended to propose that the membership

of a Private Bill Committee ‘should normally be up to five members’

as opposed to ‘should normally be five members’ as previously.

•  Para. 57—This is a new paragraph dealing with the issue of

substitution of members on a Private Bill Committee.  The

recommendation in the Report is that substitution should not be

allowed on such Committees for the reasons set out (criteria which

apply in appointing members; relatively small number of members

to choose from, how evidence will be gathered by Committee

members and the need for consistency throughout the inquiry).

•  Para. 90—There were words missing from the draft Report

previously circulated.  These words have been re-inserted.

•  Para. 97—The text here has been expanded to touch on the issue

of the criteria for the selection of amendments by the Presiding

Officer at the Final Stage.  It recommends that these should be the

same criteria as currently used for public Bills at Stage 3.  A

reference to the Guidance on Public Bills has also been inserted.

•  Para. 110—We have inserted a commitment that officials will

monitor very closely the costs incurred by the Parliament in the

processing of private Bills and that, if necessary, they will liaise with

The Scotland Office to consider bringing into line the fees for the

promotion of a Scottish private Bill here and a draft Provisional

Order at Westminster.



•  Para. 115—This paragraph has been amended to clarify that a

promoter should be liable for all objectors’ Parliamentary fees (i.e.

production and printing of the Official Report, broadcasting and any

accommodation costs).  The promoter would not be liable for any

legal costs incurred by an objector.

•  Para. 120—This paragraph has been amended in the light of the

response from the Scottish Executive to the question raised with

them which confirms that general permitted development rights to

developments authorised by a private Act of the Scottish Parliament

will be conveyed.

Officials

5. Carol McCracken (Director of Clerking and Reporting), Ian Leitch and

Elizabeth Blair (Legal Office) will be present at the meeting.

Conclusion

6. Members are invited to approve the draft Report; and agree that the
Convener reports to the Parliament on 23rd November.

Clerking and Reporting Directorate
November 2000



ANNEX A
PROCEDURES COMMITTEE 2ND REPORT 2000

TEXT CHANGES MADE TO REPORT ON PRIVATE LEGISLATION IN THE
SCOTTISH PARLIAMENT FOLLOWING THE MEETING OF THE COMMITTEE ON

TUESDAY 7TH NOVEMBER 2000

Timescale for either approach
24. Both we and the Group were aware of the need to make progress rapidly, and
certainly well in advance of the next deposit date of 27 November 2000, so that
promoters could satisfy whatever pre-lodging requirements were eventually required.
If Rule 9.17 is not amended by that date, any Bill lodged would have to be processed
under the Rule as it stands at present. The second approach would take up
considerable Parliamentary time and resources.

25. The evidence submitted by COSLA suggested a possible third approach
through a system akin to that which exists for dealing with works (railways, harbours)
issues in England and Wales. This is operated under the Transport and Works Act
1992 (TAWA) which applies an order making process for dealing with works
proposals. The order promoted is made by the Secretary of State (at the Department
of Transport, Environment and the Regions).

26. We did not consider this option for various reasons. The Act does not
apply in Scotland and so would require primary legislation to bring such a system
into effect; it would put the responsibility for dealing with private legislation back with
the Scottish Executive and away from the Parliament and it would mean that two
distinct systems were operating in relation to private Bills, one dealing with works
proposals and one dealing with non-works proposals. Railtrack in their evidence
stated that they are not enthusiastic about TAWA which, in their opinion, causes
uncertainty and delay. It is of course an option to bear in mind for the review
recommended in 2004 (see para. 134 below).

----------------------------------------------------------------------------------------------------------------

Introduction
31. When the Presiding Officer has made a statement of his view on legislative
competence (see para. 34 below) and the Bill is ready to be introduced, the Bill, now
signed by the promoter, could be introduced. The Clerk would then ensure that
notice of the Bill's introduction was given in the Business Bulletin, showing its short
and long title and the name of the promoter.

32. In their evidence, CoSLA suggested that the Presiding Officer should have
discretion to allow a Bill to be introduced, even if certain requirements of standing
orders had not been complied with. These might include, for example, those Rules
relating to lodging of accompanying documents or advertisement of proposals. It was
suggested that the Presiding Officer might use this discretion if he were satisfied that
no party objecting or likely to object would be materially prejudiced or at least would
be likely to refer the matter to the Private Bill Committee. We concluded that this



suggestion, if adopted, would require the Presiding Officer to make an
uninformed judgement, unaware of the possible implications of his decision
on third parties. This would not be reasonable. We therefore recommend that
compliance with standing orders should be mandatory.

33. One of the functions of the Private Bill Committee once established (see
‘Establishment of Private Bill Committee’ below) will be to consider at the Preliminary
Stage any submissions on the matter of compliance with the pre-introduction
procedures (see paras. 80-1 below). The Committee would be able to recommend
rejection of the Bill or, in appropriate circumstances, to defer further consideration
until certain conditions had been met. These could relate to further advertisement or
notification.
----------------------------------------------------------------------------------------------------------------

Establishment of Private Bill Committee
50. Once the Bill had been introduced, the Clerk would invite the Parliamentary
Bureau to establish a Private Bill Committee to consider the Bill. We recommend
that its membership should normally be up to five members with a quorum of
three. We thought it unlikely that there would be any need for a larger Committee.
The Law Society did express concern about availability of members to sit on such
Committees but we have addressed this issue in paragraph 52 below. In making
recommendations on membership, the Bureau should have regard to the balance of
parties within the Parliament. The evidence from CoSLA, both written and oral,
suggested that party balance should not be a pre-eminent consideration in
establishing a Private Bill Committee because of the quasi-judicial nature of the
Committee and their consideration about private rights. We have concluded that
party balance is consistent with the Scotland Act and existing committee
standing order provisions although it will be a less important factor in respect
of consideration of private Bills. It will be for the Parliamentary Bureau to
consider how best to implement this: one option would be for the Bureau to
have regard to party balance on Private Bill Committees over time, or over a
number of such Committees.

51. Due to the quasi-judicial nature of such Committee’s proceedings there is a
consequent need to ensure that it and its members individually are seen as neutral
and impartial. This would be consistent with the 1936 Act system which prohibits
MPs or peers with local interests acting as Parliamentary Commissioners at any
inquiry into an Order. Indeed, before serving as a Commissioner, each is required to
sign a Declaration that they have ‘no personal or local interest in the Order’ and, in
the case of a Commissioner who is an MP, a Declaration that ‘my constituents have
no local interest in the Order’. Evidence submitted by the SCC suggested that the
members of a Private Bill Committee should be required to sign a declaration that
they will make their decision based on the facts alone. We have concluded
however that, given the criteria set out in this Report, which will be replicated
into standing orders and Guidance, and the requirements of section 2.9 of the
Code of Conduct for MSPs, we do not feel that there is any need to invite
members to sign any declaration.

52. We recognise that there is a relatively small pool of MSPs and that there could
be more than one private Bill proceeding at the same time. Our view is that each



Bill would require a separate Committee in order to allow the Committee to
discharge its function adequately. In the event of there being inadequate numbers
of eligible members, we conclude that only one Committee might be able to
meet at any one time.  Recent experience suggests that there are unlikely to be
more than two private Bills in any year although CoSLA in their evidence indicated
that, despite the drop off in private legislation over recent years, there is a
reasonable prospect of a resurgence of interest on the part of local authorities in the
future.

53. We considered registered interests and whether it was appropriate for
members who had a relevant interest registered in the Register of Members’
Interests to be excluded from membership of a Committee. The Code of Conduct for
Members of the Scottish Parliament states the main purpose of the Register, ‘…is to
provide information about certain financial interests of members which might
reasonably be thought by others to influence members’ actions, speeches or votes in
the Parliament, or other actions taken in their capacity as members.’1 In other words,
the approach is to ensure that such interests are transparent and not to inhibit
members’ participation in the proceedings of the Parliament.2 Nevertheless, we
concluded that there ought to be a process of sifting and judgement in
appointing Committee members in order to avoid any challenge over the
Committee’s independence and impartiality.

54. Accordingly, we recommend that the Parliamentary Bureau, in its
consideration for appointment to a Private Bill Committee, should not propose
as a member, (a) any member of the Parliament who resides in the area which
would be affected by the Bill; (b) any constituency member of the Parliament,
part of whose constituency falls within the area to be affected by the Bill; (c)
any regional member, any part of whose region falls within the area to be
affected by the Bill and that the Bureau should have due regard to the
registered interests of members who are being considered for appointment.

55. The SCC also suggested that members of a Private Bill Committee, because of
its quasi-judicial nature, would require specific skills, experience and training. We
have concluded that no such training is necessary and that the skills in
gathering evidence currently used in committees can be transferred over to
the system proposed (see ‘Evidence gathering’ below).

56. A Committee could appoint an external adviser relating to the Bill. Any such
appointment should be subject to the existing committee procedures on appointing
advisers. This issue is dealt with again later (see ‘Legal representation before Private
Bill Committee’ below) within the context of the legal representation of objectors
appearing before a Committee.

57. At our meeting on 7 November 2000, we considered a paper on Substitution on
Committees of the Parliament. We have given consideration to the issue of allowing
substitution of members on a Private Bill Committee. Given the criteria for
appointment of members to such Committees (see paras. 53-4 above); the point

                                           
1 Code of Conduct for Members of the Scottish Parliament, Edition 1 (25.02.2000), Section 4.1.1, p 8.
2 Code, Section 6.12, p 41.



made above about there being a relatively small number of members to chose from
and, perhaps most important, our recommendations made about evidence gathering
(see ‘Evidence gathering’ below) and of the need for members of the Committee to
acquire all the necessary detailed background knowledge of the subject matter
through lengthy and careful preparation and the hearing and questioning of evidence
from promoters and objectors, we recommend that substitution of members
should not be allowed in respect of Private Bill Committees.
----------------------------------------------------------------------------------------------------------------
Consideration Stage
83. The purpose of this Stage is to allow the Bill to be considered in detail and, if
need be, amended. In recommending procedures to be followed, careful
consideration was given on how to reconcile two principles that are at work here.
The first is that, because of the special interests that promoters and objectors have
in relation to a private Bill, it is appropriate that they have a right and not just an
opportunity to make representations on the detail of the Bill, including proposed
amendments. The second principle is that only MSPs may be given the right to
participate directly in the proceedings of a Parliamentary committee, including the
right to lodge, move and vote on amendments to a Bill.

84. We have concluded that the most effective way to reconcile these
principles is for this Stage to consist of two distinct parts. The first would
involve the Committee hearing oral submissions from the promoter and
objectors on the Bill and on any proposals to amend it. The second would be a
more formal process of Committee members moving and disposing of
amendments.

85. During the first part of the Stage, the promoter and objectors would have a right
to appear before the Committee and lead evidence (by counsel or otherwise).
Further written submissions might also be made by any party, which could (but need
not) be in the form of proposed amendments.

86. The second part of the Stage would begin at a later meeting, at least a week
after the conclusion of the first part. In the interim, members of the Committee (but
not other MSPs) would be able to lodge amendments to the Bill. These amendments
would be subject to similar rules in relation to deadlines for lodging, criteria of
admissibility and printing in the Business Bulletin as apply to public Bill amendments.
The Clerk would prepare a Marshalled List of all admissible amendments lodged (as
at Stage 2 of a public Bill, there would be no selection of amendments at this Stage)
and the Convener would group the amendments for debate. The Committee would
decide the order in which the sections and schedules of the Bill were to be
considered.

87. The Committee would debate and decide the amendments according to similar
procedures as are employed in relation to a public Bill at Stage 2, thus amendments
would be moved and disposed of (by division, if necessary) in the order of the
Marshalled List but debated in the groups decided by the Convener. In addition,
each section and schedule of the Bill and the long title would be agreed to at the
appropriate point in proceedings. Neither the proposer nor any objectors would
normally have any part to play in these proceedings. However, the Committee could,
if it chose, adjourn the proceedings on amendments in order to hear further



submissions on a particular issue from the promoter and/or objectors – just as
committees dealing with public Bills may take further evidence during Stage 2.

88. At the end of the Stage, the Bill would be reprinted as amended by the
Committee. It would be this amended version of the Bill that would form the basis for
the final stage of the Bill’s progress. In addition, the Committee could publish a report
to the Parliament, setting out its view on objections considered, including reasons for
accepting or rejecting those objections.

89. The evidence submitted made several suggestions in relation to this Stage.
Perhaps the biggest issue, which CoSLA and the SCC both drew attention to, is that
of the ‘sponsoring’ of proposed amendments. Both were concerned that only
members of the Committee could lodge amendments and that after evidence was
submitted to the Committee, some amendments might not be picked up by
members.

90. In response, we should say that the Group’s Report made it clear that
both promoters and objectors would be able to suggest amendments which
they would like to see made to the Bill. These could be put forward by them to
the Clerk. They can then submit evidence in support of these suggested
amendments and can appear before the Committee to discuss them. But only
members of the Committee can move them. If the Committee accepts the
evidence in support of the amendment we would expect a member of the
Committee to take it forward and move an amendment in those or similar
terms when the Committee comes to amend the Bill. If the Committee accepts
the evidence against the amendment, there would appear little point in a
member moving an amendment in those terms. It would be possible for any
suggested amendment to be picked up and moved by any member at the Final
Stage.

91. Railtrack stated that they would prefer to see the Marshalled List of
amendments prepared by the promoter. However, since amendments may also be
submitted by objectors and that the preparation of a Marshalled List is a core
function of Clerks in respect of public Bills and that the Clerks use specially
developed software to marshall amendments automatically, we believe that this
function should remain with Clerks.

92. CoSLA stated that a duty should be imposed on a Committee to consider
whether this Stage should be taken, either in part or in entirety, in the locality of the
area to be affected by the proposed Bill. The standing orders currently allow
committees to meet outside Edinburgh and it is expected that a Private Bill
Committee would have due regard to the strength and depth of local feeling,
especially in the case of contentious Bills which have attracted a large number of
objections. The Committee might also wish to visit the area to see the site of any
proposed works. We therefore suggest that no such duty need be imposed.
They also suggested that it is essential that a Committee publish a report at the
conclusion of this Stage. We believe that standing orders should not require a
Committee to publish a report. In the case of contentious or technical Bills
however, it is thought likely that they would.



----------------------------------------------------------------------------------------------------------------
Final Stage
93. The Parliamentary Bureau would then include the Bill in a Business Motion so
that it could be referred to the Parliament for final consideration. At this Stage it
would be open to all MSPs, including the local members, to lodge amendments to
the Bill. Amendments would be selected by the Presiding Officer in the same way as
that discretion is exercised at Stage 3 of public Bills.

94. At this point, it would also be open to any member by motion to propose that
the Bill be referred back to the Committee for further consideration of the Bill or any
specified part of it. The standing orders would need to provide that any such motion
required to be debated but that the Bill could be referred back to the Committee.

95. If such a motion were agreed to, consideration of the Bill would be adjourned
and the Parliamentary Bureau would refer the Bill back to the Committee which
would conduct further consideration on any matter specified in the motion. It would, if
appropriate, hear further evidence on behalf of the promoter and objectors.

96. At the conclusion of this Stage, with or without debate, the Parliament would
then decide the question whether the Bill should be passed. If passed, it would be
submitted for Royal Assent in the normal way. If not, the Bill would fall.

97. There was a concern expressed by Railtrack over the possibility of an
amendment of a substantial nature being lodged at this Stage to which the promoter
would have no opportunity to respond. This matter was addressed by Ms
McCracken, the Director of Clerking and Reporting and Chair of the Private Bill
Working Group, at our meeting on 24 October 2000 (Procedures Committee Official
Report, Tuesday 24 October 2000, cols. 508-9). Amendments designed to ‘wreck’
the Bill would not be admissible, as they would seek to overturn the general
principles already agreed by the Parliament. We recommend that amendments at
this Stage are subject to the same procedures which exist for public Bills at
Stage 3 i.e., that the Presiding Officer should have discretion to select
amendments. Currently, for Stage 3 consideration of public Bills, the Presiding
Officer uses his discretion to select amendments to ensure that proceedings
on the Bill are completed in reasonable time and to avoid repeating
unnecessarily discussion of issues which were fully debated at the
Consideration Stage. The decision on selection is entirely for him to make, but
he has indicated certain criteria that he applies (see ‘Selection of Amendments’
in ‘Guidance on Public Bills, 1st Edition, December 1999’ for full details). We
recommend that the Presiding Officer applies similar criteria in respect of
selection of amendments for Final Stage consideration of private Bills.

----------------------------------------------------------------------------------------------------------------

Promoters
104. One approach would be to make the promoter liable for every cost borne by the
Parliament in processing a private Bill. This could cover the costs of printing the Bill
and accompanying documents and the Official Report, the costs of staff time and
accommodation costs for any meeting rooms used for the various stages of the Bill



(the full cost recovery option). This was the approach favoured by the SCC with a
rebate system for promoters who are voluntary organisations.

105. Alternatively, the Parliament could charge a flat rate fee which, in the case of a
‘non-profit’ organisation e.g. educational or charitable organisations, could be
reduced as currently happens under the 1936 Act system, which would offset some
of the administrative costs. At the same time the promoter would be billed separately
for certain specific, and identifiable, costs (the flat rate/cost recovery option). These
costs could include—

•  printing of Bill and certain accompanying documents;

•  production and printing of the Official Report;

•  broadcasting of Committee proceedings;

•  accommodation costs for Committee meetings at the Preliminary and
Consideration Stages if the Committee were to sit outside of the Parliament
estate e.g. if it sat in the area to which the Bill related.

106. It is suggested that a table of fees should be included in the Guidance which
would provide indicative costs for promoters of printing, broadcasting etc. For
example, it might indicate that the cost of printing a 40 page Bill will be X, up to 80
pages will be Y. The cost of broadcasting for one day is Z.

107. These are broadly the same areas which a promoter is currently liable for under
the 1936 Act system (the only addition is broadcasting). The promoter would, of
course also be responsible for its own costs in relation to advertisement, notification,
drafting, representation and printing and distribution.

108. The second option (see para. 105 above) is the approach which we favour
on the grounds that it provides a clearer picture to promoters of what their
costs will be before they lodge their Bill and relates costs to Parliamentary
activity.

109. The current fee under the 1936 Act system was set in 1992, and had not
previously been adjusted since 1901. The background to the 1992 increase is set out
in the Report by Joint Committee on Private Bill Procedure published by the House
of Commons and the House of Lords in July 1988. For comparative purposes, it may
be noted that the fee for the promotion of a private Bill through Westminster is
£3,500 for the First and Third Readings respectively in each House making a
possible total of £14,000. That fee was set in 1995.

110. In reaching a view on this, we felt that it would not be appropriate to set a fee at
the same level as exists at Westminster i.e. £7,000 (in each House). While this figure
would recoup more of the costs incurred by the Parliament, it would mean that the
promoter of a Scottish private Bill through the Scottish Parliament was paying £2,000
more than the promoter of a draft Provisional Order under the 1936 Act system
through Westminster. The fee for the Scottish Parliament should therefore be
more consistent with the 1936 Act system i.e. £5,000 with a reduced fee for



‘non-profit’ making organisations. This fee could be set by the Presiding Officer
and set out in the Guidance rather than standing orders thereby making any
amendment easier to introduce. The standing orders would provide that the
Presiding Officer had some power to determine a fee to be paid by the promoter. In
addition, we recommend that officials monitor very closely the costs incurred
by the Parliament in processing private Bills and, if necessary, liaise with The
Scotland Office to consider bringing the fees in line for both Scottish
Parliament private Bills and draft Provisional Orders under the 1936 Act
system at Westminster.

Objectors
111. The Group noted that the costs applicable to the lodging of objections under the
1936 Act system are nominal. It also considered whether objectors should be liable
for costs at each Stage of the Bill.

112. There is an argument that objectors should not be liable for any costs other
than the lodging fee and any costs incurred in preparing and stating their objection.
This is based on the fact that objectors to private Bills are generally involved in
seeking to protect their civil rights. It is argued, therefore, that any promoter seeking
powers which affect those rights, should meet the costs of resolving any objections.

113. A second approach recognises that there may be a cost involved in asserting
civil rights, or challenging proposed changes. Thus, under the existing 1936 Act
system, an objector would be liable for their share of any costs incurred at the
inquiry. Translating this in to the procedures proposed in this Report, it could mean
for example that an objector could be liable for half the cost of producing an Official
Report for one afternoon, along with half the broadcasting and accommodation
costs. While the Private Bill Committee would have discretion to waive all or some
costs, for example where it accepts an objector’s argument, there could be
uncertainty in the minds of objectors as to what the cost of appearing before the
Committee might be. This is an access issue for the Parliament, as it could have the
effect of dissuading objectors from either objecting in the first place, or withdrawing
their objection prior to the Committee sitting, or simply not turning up.

114. As with the costs applicable to promoters, this approach could be refined by
introducing a sliding scale for different categories of objectors. Under this approach,
it might be suggested, for example, that all objectors would be liable for half the
costs at the Consideration Stage in respect of production and printing of the Official
Report, accommodation and broadcasting except—

(i) if the objection was from a charitable, religious, educational, literary or
scientific body whereby no private profit or advantage was derived from the
objection, in which case, such an objector would be liable for only a quarter
share of the costs incurred; and

(ii) if the objection was from local residents, either individually or collectively,
they would not be liable for any costs incurred at this time.

115. In keeping with an open and accessible system, we recommend the first
approach set out in paragraph 112 above i.e., that promoters should be liable



for all objectors’ fees i.e. production and printing of Official Report,
broadcasting and any accommodation costs (see para. 105 above), but not
legal costs. This should remove any uncertainty on the part of objectors about
what financial costs they would incur in pursuing an objection. There is also
an argument that it may encourage dialogue between a promoter and an
objector rather than the promoter incur costs in arguing the merits of every
objection before a Committee.

116. We also recommend the continuation of levying a £20.00 fee for lodging
an objection. Again, we considered carefully the case put by the CoSLA and the
SCC that no fee should be charged for the reasons which they set out i.e. a fee
could deter people on low incomes from objecting which could mean that a true
reflection of public feeling was not shown. However, we support the suggestion of
the Group that charging a fee would discourage frivolous objections and could,
where appropriate, encourage people e.g. residents in an area, to lodge one
objection covering the same points rather than each individual resident lodging an
objection. This would increase the demands on the Parliament and could cost more
money in the long term because of the need to process each objection. In addition,
the Parliament has no way of assessing whether objectors are on a ‘low income’ and
the purpose of considering objections is because they are valid and set out an
objectors reasons as to why a Bill should be amended or should not proceed. They
should not be regarded as a gauge to ‘public feeling’.
----------------------------------------------------------------------------------------------------------------

Other issues

Planning
120. Railtrack asked in their submission whether private Bills could activate
permitted development rights under the Town and Country Planning (General
Permitted Development) (Scotland) Order 1992. This Order has been amended by
Section 22(3) of the schedule to the Scotland Act 1998 (Consequential
Modifications) Order 2000 (SI 2000/2040). The effect of this amendment is to convey
general permitted development rights to developments authorised by a private Act of
the Scottish Parliament.
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Procedures Committee

Private Legislation Procedure
Draft Amendments to Standing Orders

1. In Rule 6.1.4, after "mandatory committee" there is inserted "and a Private Bill
Committee".

2. At the beginning of Rule 6.3.2, there is inserted "Subject to Rule 9A.5.2".

3. In Rule 9.1.1 -

(a) after "introduced in the Parliament" there is inserted "except a Bill introduced
under rule 9A.1";

(b) for "in Rules 9.14 to 9.21" there is substituted "in Rules 9.14 to 9.16 and
Rules 9.18 to 9.21"; and

(c) there is deleted "Private Bills, ".

4. After paragraph 1 of Rule 9.1, there is inserted "The procedures relating to
Private Bills are as set out in Chapter 9A."

5. In Rule 9.17 -

 (a) for paragraph 1 there is substituted -
 

"1.  The procedures for Private Bills are set out in Chapter 9A. A Bill
which is not a Private Bill is referred to as "a Public Bill"." and

(b) paragraphs 2 to 6 are deleted.

6. After Chapter 9 there is inserted-

"CHAPTER 9A: PRIVATE BILLS

Rule 9A.1 Private Bills

1. A Private Bill is a Bill introduced by an individual person, a body corporate or
an unincorporated association of persons (referred to as "the promoter") for
the purpose of obtaining for the promoter particular powers or benefits in
excess of or in conflict with the general law, and includes a bill relating to the
estate, property, status or style, or otherwise relating to the personal affairs, of
the promoter.

 2. A Private Bill may be introduced on a sitting day.

 3. A Private Bill shall be introduced by being lodged with the Clerk.

 4. A Private Bill may not be introduced unless it is in proper form.  The Presiding
Officer shall determine the proper form of Private Bills and the Clerk shall
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arrange for the determinations of the Presiding Officer to be notified to the
Parliament.

 
 5. A Private Bill must, before introduction, be signed by or on behalf of the

promoter.

 6. The Clerk shall ensure that notice of the introduction of a Private Bill in the
Parliament is published in the Business Bulletin. Such notice shall set out the
short and long titles of the Private Bill and the name of the promoter and shall
indicate that it is a Private Bill.

7. No Private Bill may be introduced in the Parliament if it contains any provision
which would have the effect of authorising sums to be paid out of the Scottish
Consolidated Fund (as opposed to a provision which charges expenditure on
that Fund).

Rule 9A.2 Accompanying documents

1. The documents which must accompany a Private Bill under this Rule are
referred to as its "accompanying documents".

2. A Private Bill shall on introduction be accompanied by a written statement
signed by the Presiding Officer which shall-

(a) indicate whether or not in his or her view the provisions of the Private
Bill would be within the legislative competence of the Parliament; and

(b) if in his or her view any of the provisions would not be within legislative
competence, indicate which those provisions are and the reasons for
that view.

3. A Private Bill shall on introduction be accompanied by-

(a) Explanatory Notes which summarise objectively what each of the
provisions of the Private Bill does and give other information necessary
or expedient to explain the effect of the Private Bill;

(b) a Promoter's Memorandum which sets out-

(i) the objectives of the Private Bill;

(ii) whether alternative ways of meeting those objectives were
considered and, if so, why the approach taken in the Private Bill
was adopted; and

(iii) the consultation, if any, which was undertaken on those
objectives and the ways of meeting them and on the detail of the
Private Bill together with a summary of the outcome of that
consultation;

(c) in the case of a Private Bill which seeks to authorise the construction or
alteration of such classes of works as may be determined by the
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Presiding Officer or the compulsory acquisition or use of any lands or
buildings –

(i) an Estimate of Expense and Funding Statement setting out the
estimated total cost of the project proposed by the Private Bill
and anticipated sources of funding to meet the cost of the
project and such other financial details as the Presiding Officer
may determine or, if any of the information is not included,
details of and reasons for the omission or omissions;

(ii) such maps, plans, sections and books of references as the
Presiding Officer may determine and if the promoter is unable to
produce any of these documents, a written statement giving
details of and reasons for the omission or omissions; and

(iii) an Environmental Statement setting out such information on the
anticipated environmental impact of the Bill as the Presiding
Officer may determine;

(d) a Promoter's Statement which sets out-

(i) in the case of a Private Bill which contains provision which will
affect heritable property, details of the notification of the
proposed Private Bill given by the promoter to such persons or
classes of person having an interest in heritable property
affected by the Private Bill as the Presiding Officer may
determine;

(ii) in the case of a Private Bill where the promoter is a body
corporate or an unincorporated association of persons, such
details as the Presiding Officer may determine of the notification
of the proposed Private Bill given by the promoter to and the
consent to the proposed Private Bill obtained by the promoter
from members of that body corporate or unincorporated
association of persons and such other persons or classes of
person as the Presiding Officer may determine;

(iii) in the case of a Private Bill which contains provision to confer
powers upon or modify the constitution of any body corporate or
unincorporated association of persons named in the Private Bill
but not being the promoter, such details as the Presiding Officer
may determine of the notification of the proposed Private Bill
given by the promoter to and the consent to the proposed
Private Bill obtained by the promoter from that body corporate or
unincorporated association of persons;

(iv) details of the advertisement of the promoter’s intention to
introduce the Private Bill in accordance with the determination of
the Presiding Officer;

(v) a statement listing the premises where the accompanying
documents which are not printed and published by the Clerk
under Rule 9A.4.1 and other documents which are relevant to
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the Private Bill but are not accompanying documents may be
inspected or purchased, together with an undertaking to send a
copy of those accompanying documents and other documents
to the premises to which the Private Bill and accompanying
documents are sent by the Clerk under Rule 9A4.2; and

(vi) an undertaking to pay such fee for introduction of a Private Bill
as the Parliamentary corporation may determine; and

(e) an agreement or agreements under which the promoter-

(i) assigns to the Parliamentary corporation copyright in the Private
Bill, the Explanatory Notes, the Promoter's Memorandum, the
Estimate of Expense and Funding Statement, and the
Promoter's Statement; and

(ii) licenses the Parliamentary corporation to use or reproduce as
may be required for the Parliament's purposes such plans,
maps, sections, books of references and Environmental
Statement or any other document submitted to the Clerk by the
promoter on introduction or subsequently.

Rule 9A.3 Determinations of the Presiding Officer and of the Parliamentary
corporation
1. The Presiding Officer may determine the proper form of any accompanying

document. The Clerk shall arrange for the determinations of the Presiding
Officer to be notified to the Parliament.

2. Where under Rule 9A.2.3(c) and (d) the Presiding Officer is to determine any
matter in relation to a Private Bill's accompanying documents, the Clerk shall
arrange for the determinations of the Presiding Officer to be notified to the
Parliament.

3. Where under Rule 9A.2.3(d)(vi) and 9A.6.5(e) the Parliamentary corporation
is to determine a fee, the Clerk shall arrange for the determinations of the
Parliamentary corporation to be notified to the Parliament.

Rule 9A.4 Printing and publishing of Private Bills and accompanying
documents

1. As soon as a Private Bill has been introduced the Clerk shall arrange for the
Private Bill, together with the Explanatory Notes, the Promoter’s
Memorandum, the Estimate of Expense and Funding Statement, the
Promoter’s Statement and the Presiding Officer’s statement regarding
legislative competence to be printed and published.

2. The Clerk shall send a copy of the Private Bill and the accompanying
documents published in accordance with paragraph 1 to such premises as the
Presiding Officer may determine. The Clerk shall arrange for the
determination of the Presiding Officer to be notified to the Parliament.
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Rule 9A.5 Private Bill Committee

1. After a Private Bill has been introduced, the Parliament shall, on a motion of
the Parliamentary Bureau under Rule 6.1.3, establish a committee to consider
the Private Bill ("a Private Bill Committee").

2. A Private Bill Committee shall have not more than 5 members.

3. A member may not be a member of a Private Bill Committee if-

(a) he or she resides in an area which would be affected by the Private Bill;
(b) the constituency or region which he or she represents or any part of it falls

within the area affected by the Private Bill; or
(c) the area affected by the Private Bill falls within the constituency or region

which he or she represents.

 4. In proposing a member to be a member of a Private Bill Committee, the
Parliamentary Bureau shall have regard to the interests registered in the
Register of Interests of Members of the Scottish Parliament.

5. Members of a Private Bill Committee shall normally attend all meetings of
the Private Bill Committee and may be absent from a meeting in exceptional
circumstances only.

6. Where a member of a Private Bill Committee is absent from proceedings of
the Committee during which evidence was considered at the Consideration
Stage or the Parliament appoints a new member to serve on a Private Bill
Committee after that Committee has commenced consideration of evidence
at the Consideration Stage, that member may not participate in the
remainder of the proceedings at that Stage unless -
(a) the persons referred to in Rule 9A.9.3 agree; or
(b) the person or persons whose evidence was considered at the

proceedings which the member missed gives that evidence again.

7. Where the number of members of the Private Bill Committee falls below two,
the Parliament shall, on a motion of the Parliamentary Bureau under Rule
6.1.3, establish another Private Bill Committee.

8. Where a Private Bill Committee is established under paragraph 7 and at the
date of establishment the Stage that the Private Bill was at had not been
completed, the proceedings on the Private Bill shall recommence at the
beginning of that Stage unless-
(a) the persons referred to in Rule 9A.9.3 agree; or
(b) the person or persons whose evidence has already been taken gives

that evidence again.
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Rule 9A.6 Objections

1. An individual person who, or a body corporate or unincorporated association
of persons which, considers that his, her or its interests would be adversely
affected by a Private Bill introduced in the Parliament (an "objector") may
lodge an objection to the Private Bill.

2. Objections shall normally be lodged during the period commencing with the
date of introduction of the Private Bill and ending at the end of the sixtieth day
after that date.  The period of 60 days is referred to as “the objection period”.
The Private Bill Committee may decide that any objection which an objector
wishes to lodge after the end of the objection period but before the completion
of the Preliminary Stage may exceptionally be lodged if the Committee is
satisfied by the objector that he or she had good reason for not lodging the
objection within the objection period.  In calculating the period of 60 days no
account shall be taken of any time when the office of the Clerk is closed for
more than 4 days.

3. An objection may be lodged by its-

a) being lodged with the Clerk in writing by the objector; or
b) being sent by e-mail from the objector’s e-mail address and, not later than

7 days after being sent by e-mail, the objector lodging a copy in writing
with the Clerk.

4. An objection may not be lodged unless it is in proper form.  The Presiding
Officer shall determine the proper form of objections and the Clerk shall
arrange for the determinations of the Presiding Officer to be notified to the
Parliament.

5. An objection is admissible only if it -

a) is in proper form;
b) sets out the nature of the objection;
c) explains whether the objection lies against the whole Private Bill or

specified provisions;
d) specifies how the objector’s interests would be adversely affected by the

Private Bill; and
e) is accompanied by any fee for lodging objections that may be determined

by the Parliamentary corporation.

6. The Clerk shall notify the objector whether an objection which has been
lodged is admissible.

7. After the objection period has expired, the Clerk shall publish in the Business
Bulletin a list of the names of all objectors who have lodged admissible
objections (the “list of objectors”). The Clerk shall also publish in the Business
Bulletin the names of any objectors who lodge admissible objections outwith
the objection period and which the Private Bill Committee has under
paragraph 2 decided may be lodged.
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8. An objection may be withdrawn by the objector.

Rule 9A.7 Stages of Private Bills

1. The procedure for a Private Bill introduced in the Parliament shall be-

a) consideration of the general principles of the Private Bill, whether the
Private Bill should proceed as a Private Bill and preliminary consideration
of any objections (Preliminary Stage);

b) consideration of the details of the Private Bill (Consideration Stage); and
c) final consideration of the Private Bill and a decision whether it is passed or

rejected (Final Stage).

2. A Private Bill which has been passed by the Parliament may additionally be
subject to reconsideration at a further stage in the circumstances described in
Rule 9A.11.

3. The business programme shall set out the time or times at which each stage,
or any part of any stage, of a Private Bill is to be taken.  In considering its
proposals on the business programme the Parliamentary Bureau shall consult
the Private Bill Committee as to the time or times which it considers
appropriate for the Private Bill.

4. If at any stage a Private Bill falls or is rejected by the Parliament, no further
proceedings may be taken on the Private Bill and a Private Bill in the same or
similar terms may not be introduced within the period of 6 months from the
date on which the Private Bill fell or was rejected.

5. A Private Bill introduced in any session of the Parliament falls if it has not
been passed by the Parliament before the end of that session ("the first
session").

6. Where a Private Bill falls under paragraph 5, the promoter may introduce a
Private Bill in the same terms in the next session of the Parliament ("the
second session").  If, when the Private Bill fell, the Clerk had printed and
published the Private Bill at the end of the Consideration Stage, the Private
Bill which is introduced in the second session shall be in those terms.

7. A Private Bill introduced under paragraph 6 does not require to be
accompanied by the accompanying documents referred to in Rule 9A.2.3 or
by any supplementary accompanying document.  The accompanying
documents referred to in Rule 9A.2.3 and supplementary accompanying
documents which accompanied the Bill in the first session shall be used for
the purposes of the Bill in the second session.  Rule 9A.4 shall apply to the
Bill introduced in the second session with appropriate modifications.

8. Any objections lodged during the first session shall be treated as objections to
the Private Bill introduced in the second session and any decision of the



G:\Central Distribution Office\Work\Committee Papers\Procedures\copy\11-15-00\PR00121Private Leg Sos.doc 8.

Private Bill Committee taken during the first session in respect of those
objections under Rule 9A.8.2 shall apply.

9. A promoter may only introduce a Private Bill under paragraph 6 during the
period commencing with the date of the first meeting of the Parliament and
ending on the thirtieth day after that date.

10. Where, at the date of dissolution the Stage that the Private Bill was at  had not
been completed, the proceedings on the Private Bill introduced in the second
session shall commence at the beginning of that Stage, except in the
circumstances set out in paragraph 11.

11. The proceedings may commence at a later point in that Stage if the persons
referred to in Rule 9A.9.3, and any other person from whom the Committee
has decided to take evidence, agree.

Rule 9A.8 Preliminary Stage

1. Once a Private Bill has been printed and a Private Bill Committee has been
established under Rule 9.A.5, the Parliamentary Bureau shall refer the Private
Bill to that Committee.

2. At the Preliminary Stage, the Private Bill Committee shall consider and report
on the general principles of the Private Bill and whether the Private Bill should
proceed as a Private Bill.  The Private Bill Committee shall also give
preliminary consideration to the objections, if any, and shall reject any
objection where the objector’s interests are, in the opinion of the Committee,
not clearly adversely affected by the Private Bill.

3. In considering whether the Private Bill should proceed as a Private Bill, the
Private Bill Committee shall consider whether the Private Bill is in accordance
with Rule 9A.1.1 and whether the accompanying documents lodged in
accordance with Rule 9A.2.3 and the details set out therein , in the opinion of
the Committee, satisfy the requirements of that Rule and are adequate to
allow proper scrutiny of the Private Bill.

4. If the Committee decides that the accompanying documents lodged in
accordance with Rule 9A.2.3 and the details set out therein do not satisfy the
requirements of that Rule and are not adequate to allow proper scrutiny of the
Private Bill, it may allow the promoter such reasonable period as the
Committee considers appropriate to provide such further documents as, in the
opinion of the Committee, should be provided.  Any further documents
provided under this paragraph are referred to as "supplementary
accompanying documents".

5. A supplementary accompanying document shall be in the same form as would
have been required had it been an accompanying document.

6. The Clerk shall arrange for any supplementary accompanying document,
except any of the documents referred to in Rule 9A.2.3(c)(ii) and (iii), to be
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printed and published.  The Clerk shall send a copy of any supplementary
accompanying document published in accordance with this paragraph to the
premises to which the document would have been sent under Rule 9A.4.2 if
the document had been provided as an accompanying document.

7. Only members of the Parliament who are members of the Private Bill
Committee shall be entitled to participate in the proceedings of the Private Bill
Committee at the Preliminary Stage.

8. Once the Private Bill Committee has reported on the Private Bill, the
Parliament shall decide in the light of the Committee's report whether these
general principles of the Private Bill  are agreed to and whether the Bill should
proceed as a Private Bill.

9. Any member may by motion propose that the Private Bill be referred back to
the Private Bill Committee for a further report on the general principles of the
Private Bill or whether the Bill should proceed as a Private Bill before the
Parliament decides whether to agree to the general principles and whether
the Bill should proceed as a Private Bill or not.  If the motion is agreed to,
consideration of the Bill's general principles and whether the Bill should
proceed as a Private Bill is adjourned to a time to be determined by the
Parliamentary Bureau.  The Parliamentary Bureau shall refer the Private Bill
back to the Private Bill Committee which shall prepare a further report in
accordance with the Parliament's decision.

10. If the Parliament agrees to the Private Bill's general principles and that the
Private Bill should proceed as a Private Bill, the Private Bill proceeds to the
Consideration Stage.  If the Parliament does not agree to the Private Bill's
general principles or does not agree that the Private Bill should proceed as a
Private Bill, the Private Bill falls.

Rule 9A.9 Consideration Stage

1. If the Parliament has agreed to the Private Bill's general principles and that
the Private Bill should proceed as a Private Bill, the Parliamentary Bureau
shall refer the Private Bill back to the Private Bill Committee which shall
consider the details of the Private Bill in accordance with this Rule.

2. Subject to the Private Bill Committee's power to invite any person to attend its
proceedings or produce documents under Rule 12.4.1, the Private Bill
Committee shall invite those persons detailed in paragraph 3 -

(a) to attend its proceedings for the purpose of giving evidence;
(b) to provide written evidence; or
(c) both.

3. The persons referred to in paragraph 2 are -

(a) the promoter;
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(b) in the case of an objector whose objection has been grouped with other
objections under paragraph 4, the objector or objectors chosen by the
Private Bill Committee to give evidence under that paragraph; and

(c) any objector whose objection has not been grouped with other
objections under paragraph 4 and whose interests, in the opinion of the
Private Bill Committee, appear to be adversely affected by the Private
Bill.

4. The Private Bill Committee may group objections which, in its opinion, are the
same or similar into one or more groups.  The Private Bill Committee may
decide, for the purpose of the giving of evidence in relation to objections
which are grouped together, to choose one or more objectors from that group
to give evidence in relation to those objections.

5. At the Consideration Stage, each section and schedule and the long title of
the Private Bill shall be considered separately and the Private BillCommittee
shall decide whether they are agreed to. The question whether a section or
schedule or the long title is agreed to shall be put by the convener without the
need for any member to move a motion to that effect. Sections or schedules
to which no amendments are proposed and which fall to be considered
consecutively may be taken and agreed to together.

6. The Private Bill Committee shall decide the order in which the sections and
schedules of the Private Bill are to be considered at the Consideration Stage.
Normally, a schedule shall be taken immediately after the section which
introduces it. The long title shall be taken last.

7. A Private Bill may be amended at the Consideration Stage. Notice of an
amendment may be given by any member of the Private Bill Committee not
earlier than the completion of the consideration of evidence.  There must be
at least five sitting days between the day on which consideration of evidence
is completed and the day on which consideration by the Private Bill
Committee of amendments begins.

8. At the Consideration Stage, amendments to any section or schedule or to the
long title shall be disposed of before the Private Bill Committee considers
whether to agree to the provision in question. Where no amendments are
proposed to a section, a schedule or the long title, the Private Bill Committee
shall proceed immediately to decide the question whether that provision is
agreed to. If an amendment to leave out a section or schedule is not agreed
to, that section or schedule shall be treated as agreed to.

9. Only members of the Parliament who are members of the Private Bill
Committee shall be entitled to participate in the proceedings of the Private Bill
Committee at the Consideration Stage.

10. At the end of the Consideration Stage, the Clerk shall, if the Private Bill has
been amended, arrange for the Private Bill as amended to be printed and
published.
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Rule 9A.10 Final Stage

1. The Final Stage of a Private Bill shall be taken at a meeting of the Parliament.

2. At the Final Stage, the Parliament shall decide the question whether the
Private Bill is passed.

3. A Private Bill may be amended at the Final Stage. Notice of an amendment
may be given by any member after completion of the Consideration Stage.

4. The Presiding Officer may select, as he or she sees fit, those amendments
which are to be taken at the Final Stage from amongst the amendments of
which notice has been given.

5. Unless the Parliament has decided, on a motion of the Parliamentary Bureau,
the order in which amendments are to be disposed of, they shall be disposed
of in the order in which the provisions to which they relate arise in the Private
Bill, before the Parliament debates the question whether the Private Bill is
passed.  If the Private Bill is amended, the Convener of the Private Bill
Committee may, immediately after the last amendment is disposed of, by
motion without notice propose that the remaining proceedings at the Final
Stage be adjourned to a later day.  Such a motion may not be debated or
amended.  If the motion is agreed to, the Convener of the Private Bill
Committee may give notice of amendments to the Private Bill to be moved at
the adjourned proceedings.  Such amendments may only be for the purpose
of clarifying uncertainties or giving effect to commitments given at the earlier
proceedings at the Final Stage.  If the motion is not agreed to, the Parliament
shall proceed immediately to debate the question whether the Private Bill is
passed.

6. At the beginning of the debate on the question of whether the Private Bill is
passed, the Convener of the Private Bill Committee may by motion propose
that such part of the Private Bill as may be specified in the motionbe referred
back to the Private Bill Committee for further Consideration Stage
consideration.  If the motion is agreed to, the proceedings are adjourned to a
time to be determined by the Parliamentary Bureau which shall refer the
Private Bill to the Private Bill Committee. When the Final Stage proceedings
resume, amendments may be made to the Private Bill but only to the
provisions which were referred back to the Private Bill Committee or if they
are necessary in consequence of any amendment made at the further
Consideration Stage proceedings.

7. This Rule, apart from paragraph 6, shall apply to the resumed Final Stage
proceedings as it applies to the initial Final Stage proceedings.

8. If there is a division at the Final Stage on the question whether the Private Bill
is passed, the result is valid only if the number of members who voted is more
than one quarter of the total number of seats for members of the Parliament.
In calculating the number of members who voted for this purpose, account
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shall be taken not only of those voting for and against the motion but also of
those voting to abstain.

9. If the result of such a division is not valid the Private Bill shall be treated as
rejected.

Rule 9A.11 Reconsideration of Private Bills

1. Any member may, after the Private Bill is passed, by motion propose that the
Parliament resolve that it wishes to reconsider the Private Bill if-

(a) a question in relation to the Private Bill has been referred to the Judicial
Committee of the Privy Council under section 33;

(b) a reference for a preliminary ruling (within the meaning of section
34(3)) has been made by the Judicial Committee in connection with
that reference; and

(c) neither of those references has been decided or otherwise disposed of.

2. Any member may by motion propose that the Parliament resolve to reconsider
the Private Bill if-

(a) the Judicial Committee of the Privy Council decides that the Private Bill
or any provision of it would not be within the legislative competence of
the Parliament; or

(b) an order is made in relation to the Private Bill under section 35 (order
prohibiting Presiding Officer from submitting Private Bill for Royal
Assent).

3. Proceedings on reconsideration shall be taken at a meeting of the Parliament.

4. A Private Bill may be amended on reconsideration of the Private Bill but only
for the purpose of resolving the problem which is the subject of the reference
for a preliminary ruling or which is the subject of the decision of the Judicial
Committee or the order under section 35.

5. After amendments have been disposed of, the Parliament shall consider and
decide the question whether to approve the Private Bill.

Rule 9A.12 Amendments to Private Bills

1. Amendments to a Private Bill shall be in such form as the Presiding Officer
may determine. The Clerk shall ensure that any such determinations of the
Presiding Officer are notified to the Parliament.

2. Subject to paragraph 6, where a member intends to move an amendment to a
Private Bill, he or she shall give notice of the amendment by lodging it with the
Clerk no later than 2 sitting days before the day on which that Stage is due to
start. Where the Stage is being taken over more than one day, notice of
amendments may be given by no later than 2 sitting days before each day of
proceedings at that Stage.
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3. Notice of an amendment shall set out the text of the amendment, together
with the name of the member proposing it. Up to 4 other members may
indicate their support for an amendment by notifying the Clerk.

4. The convener, or as the case may be, the Presiding Officer, shall determine
whether an amendment of which notice has been given is admissible and, if it
is, the notice shall be printed in the Business Bulletin.

5. An amendment is admissible unless-

(a) it is not in proper form;
(b) it is not relevant to the Private Bill or the provisions of the Private Bill

which it would amend;
(c) it is inconsistent with the general principles of the Private Bill as agreed

by the Parliament;
(d) it is inconsistent with a decision already taken at the Stage at which the

amendment is proposed; or
(e) it would have the effect of taking the Private Bill or any of its provisions

outwith the terms of any Financial Resolution of the Parliament in
relation to the Private Bill or the amendment.

6. An amendment may be moved at the Consideration Stage with notice of less
than 2 sitting days having been given but only with the agreement of the
convener. The convener shall give his or her agreement to such an
amendment (referred to as "a manuscript amendment") being moved only if
he or she considers that the merits of the amendment outweigh the
disadvantages of lack of proper notice. A manuscript amendment may not be
moved at the Final Stage.

7. An amendment may be made to an amendment and this Rule shall apply
accordingly.

8. Where notice of amendments to a Private Bill has been given, the Clerk shall
prepare, for each day of proceedings on the Private Bill at which amendments
are to be considered, a marshalled list of the admissible amendments
proposed. The list shall set out the amendments so far as not disposed of in
the order in which they are to be disposed of as determined by the Clerk.

9. An amendment to insert a new section or schedule shall normally specify
where it is to be inserted and shall be disposed of accordingly.

10. An amendment to an amendment shall be disposed of before the amendment
which it would amend.
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11. An amendment at any Stage which would be inconsistent with a decision
already taken at the same Stage shall not be taken.

12. The convener or, as the case may be, the Presiding Officer may group
amendments for the purposes of debate as he or she sees fit. An amendment
debated as part of a group may not be debated again when it comes to be
disposed of.

13. The member moving an amendment may speak in support of it.  Other
members may speak on an amendment at the discretion of the convener or,
as the case may be, the Presiding Officer.

14. At the Consideration Stage, only members of the Private Bill Committee may
give notice of, indicate their support for and move amendments.

15. If a member who has given notice of an amendment does not move the
amendment when that amendment comes to be disposed of, the amendment
may, in the case of an amendment at the Final Stage, be moved by any other
member present at those proceedings and in the case of an amendment at
the Consideration Stage, by any other member of the Private Bill Committee
present at those proceedings.

16. An amendment may be withdrawn by the member who moved it, but only with
the unanimous agreement of the Private Bill Committee or the Parliament, as
the case may be.

Rule 9A.14 Crown consent

1. Where a Private Bill contains provisions, or is amended so as to include
provisions, which would, if the Private Bill were a Bill for an Act of the United
Kingdom Parliament, require the consent of Her Majesty, the Prince and
Steward of Scotland or the Duke of Cornwall, the Parliament shall not debate
any question whether the Private Bill is passed or approved unless such
consent to those provisions has been signified by a member of the Scottish
Executive during proceedings on the Private Bill at a meeting of the
Parliament.

Rule 9A.15 Financial Resolutions

1. A resolution under this Rule is referred to as "a Financial Resolution".

2. Where a Private Bill, or an amendment to a Private Bill, contains provisions
which introduce new, or increase existing, expenditure charged on or payable
out of the Scottish Consolidated Fund, no proceedings may be taken on the
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Private Bill or the amendment at any Stage after the Preliminary Stage unless
the Parliament has by resolution agreed to the expenditure.

3. Where a Private Bill, or an amendment to a Private Bill, contains provisions
which impose or increase, or confer a power to impose or increase, any tax or
charge, or otherwise requires any payment to be made, no proceedings may
be taken on the Private Bill or the amendment at any Stage after the
Preliminary Stage unless the Parliament has by resolution agreed to the
charge or tax or payment.

4. A motion for a resolution under this Rule may be moved, and notice of such a
motion may be given, only by a member of the Scottish Executive or a junior
Scottish Minister.

5. Any Private Bill which contains any provisions such as are mentioned in
paragraph 2 or 3 shall be referred on introduction to the Finance Committee
who shall prepare a report on the provisions.

6. Unless the Parliament passes a resolution required in relation to the
provisions of a Private Bill (as opposed to an amendment to a Private Bill) by
this Rule within 90 days of the Private Bills introduction, the Private Bill falls.

7. In calculating for the purpose of this Rule the period of 90 days, no account
shall be taken of any time during which the Parliament is in recess for more
than 4 days.

Rule 9A.16 Withdrawal of Private Bills

1. A Private Bill may be withdrawn at any time by the promoter.  Where a
Private Bill is withdrawn a Private Bill in the same or similar terms may not
be introduced by the same promoter within a period of 6 months from the
date on which the Private Bill was withdrawn."

7. In Rule 12.2.3 after "Where a committee" there is inserted ",except a Private
Bill Committee,".

8. In Rule 12.9.1, after "Each committee" there is inserted ", except a Private Bill
Committee,".

9. In Rule 18.2.1, the table is deleted and there is inserted-

"
Expression Rule
absolute majority 11.11.3
accompanying documents (Private Bills) 9A.2.1
accompanying documents (Public Bills) 9.3.5
Act 18.1.2
Adviser 12.7
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appointed members 3.6.1
Auditor General's Report 9.3.4
Budget Bill 9.16
Business Bulletin 5.9
business motions 8.11.1
business programme 5.4
Committee Bill 9.15.1
competent matters 6.2
Consolidation Bill 9.18.1
court 18.1.2
daily business list 5.5.1
Decision Time 11.2.2
division 11.6
document 14.3.3
Emergency Bill 9.21.1
emergency question 13.8.1
Environmental Statement 9A.2.3(c)(iii)
equal opportunities 6.9.2
Estimate of Expense and Funding Statement 9A.2.3(c)(I)
Executive Bill 9.3.3
Explanatory Notes (Private Bills) 9A.2.3(a)
Explanatory Notes (Public Bills) 9.3.3
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Executive Summary

Background and introduction

That the Report by the Private Bill Working Group was broadly endorsed
subject to some detailed changes. (para. 3)

That much of the detailed procedural material which is required in respect of
private Bills should be determined by the Presiding Officer under the new
standing orders and included in a clear and understandable way in the
Guidance prepared by the Clerks. (para. 6)

That Parliament officials should be invited to bring forward proposals for the
handling of hybrid Bills, making best appropriate use of the Rules for public
and private legislation. (para. 7)

The need for change

That it would be better to have the distinct procedures for private Bills kept
separate from those which apply to other Bills. (para. 15)

Options considered

That the essential features of the 1936 Act system should not be set aside.
(para. 17)

That there were no strong arguments for directly involving the Scottish
Executive in the private Bill process and that it would be appropriate for the
Parliament to lead in the consideration of private Bills. (paras. 21-23)

Proposed procedure in detail

That there should be a departure from the existing limitation of two lodging
dates each year, to enable private Bills to be lodged and introduced at anytime
during the year on any day that the Office of the Clerk is open, but not during a
Parliamentary recess or when the Office is closed for four days of more. (para.
29)

That compliance with standing orders should be mandatory. (para. 32)

That the Promoter’s Statement should detail what notification was made by the
promoter together with any discussions or consultations that may have taken
place. (para. 35)

That the Clerk should arrange for the Bill, the Explanatory Notes, the
Promoter’s Memorandum, the Estimate of Expense and Funding Statement,
the Promoter’s Statement and the Presiding Officer's statement regarding
legislative competence to be printed by the Parliament and for the promoter to



be responsible for the provision of any maps, plans, sections, book of
reference and environmental statement and for the assignation of copyright.
(para. 39)

That it is not the responsibility of the Parliament to make copies of the Bill and
accompanying documents available free of charge. (para. 41)

That there should be a period of 60 days from the date of introduction during
which objections in writing could be lodged with the Clerk and that this period
is sufficient given the requirements placed on promoters in respect of local
notification and advertisement. Also, that the onus should be on the objector
to prove that their late objection be accepted. (paras. 42-45)

That the membership of a Private Bill Committee should normally be up to five
members with a quorum of three. (para. 50)

That there is no need to invite members of a Private Bill Committee to sign any
declaration on appointment. (para. 51)

That each Bill would require a separate Committee and that only one
Committee should be able to meet at any one time. (para. 52)

That there ought to be a process of sifting and judgement in appointing
Committee members in order to avoid any challenge over the Committee’s
independence and impartiality and that the Parliamentary Bureau, in its
consideration for appointment to a Private Bill Committee, should not propose
as a member, (a) any member of the Parliament who resides in the area which
would be affected by the Bill; (b) any constituency member of the Parliament,
part of whose constituency falls within the area to be affected by the Bill; (c)
any regional member, any part of whose region falls within the area to be
affected by the Bill and that the Bureau should have due regard to the
registered interests of members who are being considered for appointment.
(paras. 53-54)

That no training is necessary for members appointed to a Private Bill
Committee and that the skills in gathering evidence currently used in
committees can be transferred over to the cross-examination system
proposed. (para. 55)

That substitution of members should not be allowed in respect of Private Bill
Committees. (para. 57)

That the right to be heard extends to where an objector has lodged their
objection in accordance with the standing orders and the Guidance, and that
the Committee considers such objection as relevant, on which basis the
Committee should decide whether an objector should be invited to appear.
(paras. 58-60)



That a cross-examination system be adopted as the approach most likely to
secure adequate scrutiny of private Bills and be fairest to promoters and
objectors. (paras. 61-70)

That the Parliament should not bring forward any specific proposals at this
time to provide a right to legal representation at a Private Bill Committee and
that the Scottish Executive should be invited to consider whether the legal aid
scheme should be extended to cover such inquiries in the interests of natural
justice. (paras. 71-78)

That there should be three stages to a private Bill. (para. 79)

That a Bill should always be referred to the Parliament after the Preliminary
Stage for a decision on the general principles of the Bill, whether it is
appropriate for a private Bill and whether it should go to the next
Consideration Stage. (para. 82)

That the Consideration Stage consists of two distinct parts. The first involving
the hearing of oral submissions from the promoter and objectors on the Bill
and on any proposals to amend it and the second, a more formal process of
Committee members moving and disposing of amendments. (paras. 83-90)

That the preparation of the Marshalled List of amendments should be a
function of the Clerks. (para. 91)

That no specific requirement should be made for a Private Bill Committee to sit
in the area affected by the proposed Bill. (para. 92)

That no specific requirement is needed for a Committee to make a report.
(para. 92)

That amendments at the Final Stage are subject to the same procedures that
exist for public Bills at Stage 3 i.e. that the Presiding Officer should have
discretion to select amendments on the same basis as he does for Stage 3
consideration of public Bills. (para. 97)

Costs

That a combined flat rate/cost recovery (for the production and printing of the
Official Report, broadcasting and, where appropriate, accommodation) system
is used in respect of costs. (para. 108)

That the fee for introducing a private Bill should be £5,000 with a reduced fee
for ‘non-profit’ making organisations. (para. 110)

That officials monitor very closely the costs incurred by the Parliament in
processing private Bills and, if necessary, liaise with The Scotland Office to
consider raising the fees for both Scottish Parliament private Bills and draft



Provisional Orders under the 1936 Act system at Westminster, from £5,000 to
£7,000. (para. 110)

That promoters should be liable for all costs in relation to objectors’ fees i.e.
production and printing of Official Report, broadcasting and any
accommodations costs, but not for example, costs of legal representation, in
respect of each Stage. (paras. 111-115)

The continuation of levying a £20.00 fee for lodging an objection. (para. 116)

That procedures for awarding expenses should not be introduced at this time
but that this matter should be kept under review, with a view to informing
consideration of whether to bring forward legislation to cover this issue.
(para. 119)

Other issues

That the procedure should allow private Bills to proceed across Parliamentary
sessions, with the minimum inconvenience to promoters and objectors.
(para. 121)

Special Parliamentary Procedure orders

That the Procedures Committee in due course returns to the matter of
streamlining arrangements for Harbour Revision Orders and Special
Parliamentary Procedure. (paras. 122-131)

Further review

That Parliament officials monitor the new procedures very closely, in particular
the issues surrounding legal representation, costs and moving of amendments
and consult with users of the system, both promoters and objectors, to
identify any changes which may be required in the light of experience
(including any readjustment of costs). In addition, officials monitor any effect
which these new procedures might have on the workload of the Parliament,
and in particular, demands placed on members becoming involved in a Private
Bill Committee. (paras. 132-133)

That the new standing orders embodying the proposals set out in this Report
should, if adopted by the Parliament, be the subject of a review not later than
2004. (para. 134)
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Procedures Committee

2nd Report, 2000

Report on Private Legislation in the Scottish Parliament

The Committee reports to the Parliament as follows—

Background and introduction

1. The Procedures Committee considered the issue of private legislation at its
meetings on 20 June, 12 September, 24 October, 7 November and 15 November
2000. The Committee was informed by the work of the Private Bill Working Group
(‘the Group’) which was established to advise the Committee on possible options for
changing the existing standing orders relating to private Bills. The Group was
established because of the concern over the effectiveness and workability of the
existing Rule 9.17.

2. The Group reported to the Committee in September 2000 and its Report (see
Annex A) was considered initially by the Committee at its meeting on 12 September
and then on 24 October when witnesses appeared before us to present evidence on
the Group’s Report.

3. This Report therefore is the culmination of consideration of the Report by the
Group and the evidence which was presented. On the whole, it is based largely on
the Group’s Report although some issues have been reconsidered and amended in
the light of evidence. This Report also responds to points raised in oral and written
evidence, whether these points have been accepted or not.

Definition of private Bill
4. Proposals for legislation of a special kind for conferring particular powers or
benefits on any person or body which are in excess of or in conflict with the general
law, are promoted by means of a private Bill. As such, private Bills are distinguished
from public Bills which apply to the general community and are treated by the
Parliament on a different basis. Private Bills are promoted by interested parties, such
as individuals, companies or local authorities. The parliamentary process is partly
legislative (in that Parliament requires proof that the proposed legislation contains
provisions relevant to the public interest which cannot properly be secured without
the Bill in question) and partly judicial (in that it involves a balancing of private rights
between the new rights being sought by the promoter and the rights of others which
may be adversely affected).

5. Since the establishment of the Parliament, no private Bills have been
introduced, but such Bills may be expected to be introduced in future (this was
indicated by CoSLA in both their written and oral evidence). In view of this, the
Group and the Committee were keen to make rapid progress in order to ensure that,



subject to the views of the Parliament, a satisfactory structure for the processing of
private Bills is in place in advance of the next deposit date for introducing Bills as
currently prescribed in Rule 9.17 of standing orders (27 November).

6. The procedures recommended in this Report could be brought into effect
through standing orders. In addition, we propose that much of the detailed
procedural material which is required in respect of private Bills should be
determined by the Presiding Officer under the new standing orders and that
these determinations, together with further detailed advice, should be set out
in a clear and understandable way in Guidance prepared by the Clerks.
Parliament officials have already begun work on the preparation of the Guidance and
draft standing orders are provided in Annex B of this Report.

Hybrid Bills
7. Hybrid Bills are public Bills introduced by the Executive which may in certain
respects affect private rights. They are very uncommon in legislation applicable to
Scotland (we are not aware of any likely to come forward in the foreseeable future)
and were not considered by the Group to require any special provision in standing
orders at this stage. However, once procedures have been fully developed and
bedded down for private legislation, we recommend that Parliament officials
should be invited to bring forward proposals for the handling of hybrid Bills,
making best appropriate use of the Rules for public and private legislation.

The need for change

Pre-Scottish Parliament private legislation procedure on devolved matters
8. Prior to the establishment of the Parliament, private legislation in Scotland was
generally processed under the Private Legislation Procedure (Scotland) Act 1936
(‘the 1936 Act system’). This Act allows promoters to petition the Secretary of State
for Scotland with a draft Provisional Order (the equivalent of a private Bill), and for
objectors to ‘petition against’ (object to) the Order. Failure to resolve all outstanding
petitions against by discussion between the parties means that the Secretary of
State would instruct an inquiry before four Parliamentary Commissioners sitting in
the area to which the Order related. The Commissioners hear evidence on behalf of
the promoter and the objectors, including cross examination, before making a
decision: to allow the Order to proceed as it stood; to proceed with amendments; or
to reject the Order. This process is in effect a quasi-judicial one which seeks to
balance the interests of the promoter seeking to acquire new rights and the interests
of others whose rights stand to be adversely affected.

9. A decision to ‘make’ the Order (when the Bill is signed by the Secretary of
State) is followed by a Bill to confirm the Order being introduced into Parliament,
usually commencing in the House of Commons. The proceedings in the two Houses
are in practice something of a formality since all contentious points would have been
dealt with beforehand. Members can of course object or table amendments, but this
is very uncommon. A member or a third party can petition that the Bill be referred to
a Joint Committee of both Houses for further consideration and, if such a motion to
that effect is carried, evidence can be led before the Joint Committee. However,



such procedures are not used frequently, the last occasion being in 1985. If in the
opinion of the Lord Chairman of Committee, House of Lords and the Chairman of
Ways and Means, House of Commons an Order contains provisions which ‘relate to
matters outside Scotland to such an extent, or raise questions of public policy of
such novelty and importance, that they ought to be dealt with by private Bill and not
by Provisional Order’ then, the Secretary of State would refuse to issue the Order
and it would be open to the promoter to proceed by way of a private Bill or a
‘substituted Bill’ through both Houses.

10. We believe there were recognised advantages to this system. It was introduced
to take account of the fact that Scottish private legislation raised issues of local
concern in Scotland and there was no good reason why such issues should be aired
in Westminster, with all the associated travel costs and inconvenience to those
concerned. A by-product of the system was that it used minimum Parliamentary time
in considering local Scottish issues. The Bill to confirm a Provisional Order normally
goes through both Houses formally, with no debate and is subject to a ‘fast track’
procedure.

11. The main promoters tend to be local authorities and British Rail (latterly
Railtrack), and we heard evidence from CoSLA and Railtrack, although a wide range
of organisations have promoted private legislation over the years, for example, the
Church of Scotland, the Edinburgh Merchant Company and Scottish Enterprise. The
Provisional Orders themselves have covered a wide variety of issues, including the
lending of the Burrell Art Collection outwith Glasgow, authorisation of the Jim Clark
Memorial Rally in the Borders and the development of a guided busway system
between Edinburgh Airport and the city centre.

 12. The Scotland Act 1998 provides that promoters of Scottish private legislation
dealing with reserved or part reserved/part devolved matters must continue to use
the 1936 Act system (schedule 8, paragraph 5). Section 94 provides that promoters
of private legislation dealing only with devolved matters now have to approach the
Scottish Parliament and proceed by means of its procedures. Section 36 requires the
standing orders to make provision for the various stages which Bills will go through in
the Parliament.

Position in England and Wales
13. Private legislation in England and Wales is dealt with by means of a private Bill
procedure. Bills proceed through both Houses of Parliament and involve a Select
Committee sitting in each House. The procedure for English and Welsh private
legislation therefore involves a much closer participation of the Westminster
Parliament than for Scottish private legislation.

Current Scottish Parliament private Bill provisions
14. The current private Bill standing orders as set out in Rule 9.17 have similarities
with the 1936 Act system. There are twice-yearly deposit dates and requirements as
to the documents which may need to accompany a Bill. There are also substantial
differences, particularly in relation to the level of involvement of the Parliament in the
procedure. Moreover, the duties and responsibilities which were placed on



promoters under the 1936 Act system are not wholly reflected in the current
provisions.

Specific concerns with current provisions
15. Rule 9.17 is only one of the ‘special rules’ in Chapter 9. Consequently, private
Bills are currently subject to largely the same three-Stage process as public Bills but
elements of this process are not well adapted to the consideration of private
legislation. We have concluded therefore, that it would be better to have the
distinct procedures for private Bills kept separate from those which apply to
other Bills. If the procedures set out in this Report were to be endorsed, there would
be substantial and unique differences. There is also some concern about the lack of
detail and clarity in this Rule which we consider could lead to confusion and
uncertainty on the part of promoters and indeed the Parliament over the exact
procedures for processing private Bills.

16. Some of the main differences between the two systems which highlight
potential difficulties are set out below—

•  The existence under the 1936 Act of requirements on promoters to satisfy certain
conditions in relation to the promotion of an Order and to do so by specified times
and at specified places, for example, notification to people affected by a
proposed works Order, or deposit of certain documents along with the Order,
such as maps, plans and sections and an environmental statement (as required
under the Environmental Impact Assessment (Scotland) Regulation 1999), is not
paralleled in Rule 9.17 although standing orders could provide that requirements
of this kind be complied with, failing which the Bill would not proceed.

•  The requirement under the 1936 Act for promoters to appear before the
Examiners of Private Bills in both Houses of Parliament to swear before them that
they have complied with all of the necessary General Orders (the equivalent of
standing orders) under the Act relating to the deposit of documents,
advertisement of proposals, notification to people affected. If they have not
complied with the relevant General Orders, then the Examiners will report
accordingly and the Order will proceed only with the agreement of the Lord
Chairman of Committees in the House of Lords and the Chairman of Ways and
Means in the House of Commons. Rule 9.17 does not address this issue,
although obtaining some assurance that preliminary conditions had been met
would be an important issue for a committee before it undertook its formal
consideration of a Bill.

•  There is no mention in Rule 9.17 of a requirement on corporate promoters to
consult their shareholders or members and to confirm that their agreement was
secured before promoting any private legislation. By contrast, the 1936 Act
placed a requirement on a promoter to produce a statement confirming that the
agreement of shareholders or members had been sought and obtained prior to
deposit of the Order.

•  As noted above, the procedures under the 1936 Act provide for an inquiry to



consider unresolved objections. However, Rule 9.17 does not make it clear
whether a committee considering a private Bill may invite promoters or their
agents (e.g. Parliamentary Agents, counsel, solicitor) and objectors to lead
evidence before them on the Bill. Of course such committees would have the
same powers to summon or invite witnesses as any other committee of the
Parliament. While Rule 9.17 does allow committees to take evidence, it could be
argued that parties should be heard and that reliance on a committee to exercise
a discretionary power to invite them to attend is not sufficient to protect their
interests.

Options considered

17. At the first meeting of the Group, consideration was given to what sort of private
Bill system the Parliament might want to adopt. The Group recognised the
advantages of the 1936 Act system, not least of which is familiarity amongst regular
users of the system. There was general agreement that whatever procedures were
to be recommended, the essential features of that system should not be set aside.
We support that assessment. Two main approaches were considered.

First approach
18. The whole system could be set out in standing orders and Guidance. It would
not require legislation. Guidance would be written to complement the new standing
orders in which the necessary detail of deadlines, content of documents, distribution
of material etc. would be set out in as clear and understandable a way as possible.
This could not be finalised until the Presiding Officer was able to make
determinations under the new standing orders. The essentials of the procedure
would be as follows—

•  The promoter would be required to advertise the proposals in local newspapers
informing people of the intention to lodge a Bill with the Parliament, giving details
of where copies could be inspected/purchased and the arrangements for
objecting. The promoter would also be required to provide notification to persons
directly affected by the Bill such as landowners.

•  The promoter would lodge the Bill along with certain ‘accompanying documents’.

•  A small ‘private Bill committee’ of MSPs would be appointed to consider and
report on the Bill.

•  Promoters and objectors would be invited to appear before that committee to lead
evidence and make submissions.

•  The committee would consider proposed amendments, a Marshalled List would
be compiled and the committee would debate and decide on the amendments
before reporting to the Parliament.

•  At the final stage, the Parliament as a whole would consider the reprinted Bill and
any amendments lodged by members after the ‘committee’ stage.



19. The advantages of this approach are as follows—

•  Having a ‘Parliament-led’ system fits better with the accessible and participative
nature of its proceedings.

•  The proposed system is more akin to the Westminster system for England and
Wales of having a Parliament-based system with all proceedings and the giving
of evidence taking place before a Parliamentary committee. The Parliament
therefore has a direct involvement in the processing of the Bill from start to finish,
thereby allowing it to gather all facts and information relating to the Bill from all
parties concerned (as opposed to the mixture of a system involving parliament
and government which exists under the 1936 Act system and where evidence is
aired outside before the Bill comes before Parliament).

•  It is achievable, requiring only changes to standing orders and the preparation of
detailed guidance.

•  It can be monitored closely by officials to check on its workability and whether
any changes/modifications are required through experience.

Second approach
20. The second approach, which could be achieved only by an Act of the Scottish
Parliament (ASP), would reproduce or apply aspects of the 1936 Act system to the
Parliament in relation to wholly devolved matters. The overall aim would be to create
a simpler version of the 1936 Act system, adapted to the post-devolution situation of
the open and accessible workings of the Parliament. A summary of what such an Act
might provide is as follows—

•  The promoter would apply to the Scottish Executive for the enactment of a draft
Provisional Order. There would be clear requirements on the promoter to
advertise his intentions and prospective objectors would be given rights to
register their concerns.

•  A public inquiry would be held under the Scottish Executive’s auspices. The
inquiry would give rights of audience to objectors and would constitute quasi-
judicial proceedings taking place outside the Parliament. It could involve MSPs
acting as ‘Commissioners’ and non-MSPs could also be involved.

•  If the inquiry led to a report in favour of legislation, a private Bill would be
introduced and subjected to a simple and rapid progress through the Parliament
with only limited opportunity for amendment and debate. However, a member
could object or a third party could petition that the Bill be referred to a ‘private Bill
committee’ for further consideration.

21. While we recognise the advantage of this approach in removing much of the
business from the Parliament to an inquiry setting, thereby placing less of a burden
on the timetabling of business in the Parliament, we concluded that there were no



strong arguments for involving the Executive in the process. We also felt, for
the reasons outlined above, that the Parliament should be involved in considering
private legislation proposals, which, while not of general public concern, could have
a significant impact on local areas.

22. Since private Bills can deal with important local issues, we concluded
that it would be appropriate for the Parliament to lead in the consideration of
them as set out in the first approach above. It in effect becomes the focal point for
all parties concerned, not just for the procedures but also in the dissemination of
advice and information relating to the procedures.

23. The evidence submitted to us all indicated support for the first approach of a
Parliament-led system. The Scottish Executive are content for procedural
responsibility for private Bills to be transferred from government to the Parliament
thereby limiting itself to the consideration of its own policy interests in individual Bills.

Timescale for either approach
24. Both we and the Group were aware of the need to make progress rapidly, and
certainly well in advance of the next deposit date of 27 November 2000, so that
promoters could satisfy whatever pre-lodging requirements were eventually required.
If Rule 9.17 is not amended by that date, any Bill lodged would have to be processed
under the Rule as it stands at present. The second approach would take up
considerable Parliamentary time and resources.

25. The evidence submitted by CoSLA suggested a possible third approach
through a system akin to that which exists for dealing with works (railways, harbours)
issues in England and Wales. This is operated under the Transport and Works Act
1992 (TAWA) which applies an order making process for dealing with works
proposals. The order promoted is made by the Secretary of State (at the Department
of Transport, Environment and the Regions).

26. We did not consider this option for various reasons. The Act does not
apply in Scotland and so would require primary legislation to bring such a system
into effect; it would put the responsibility for dealing with private legislation back with
the Scottish Executive and away from the Parliament and it would mean that two
distinct systems were operating in relation to private Bills, one dealing with works
proposals and one dealing with non-works proposals. Railtrack in their evidence
stated that they are not enthusiastic about TAWA which, in their opinion, causes
uncertainty and delay. It is of course an option to bear in mind for the review
recommended in 2004 (see para. 134 below).

Summary of the proposed procedure

Lodging of Bill
•  The promoter lodges the Bill and certain accompanying documents with the

Clerk;

•  The promoter requests the Presiding Officer to consider whether the Bill, if



enacted, would fall within the legislative competence of the Parliament;
•  Clerk checks to ensure that the Bill and all accompanying documents are in

accordance with standing orders (Explanatory Notes; Promoters Memorandum;
Estimate of Expense and Funding Statement; maps, plans, sections, book of
reference, environmental statement; Promoters Statement outlining (i) notification
to landowners, owner/occupiers of properties affected by the Bill, (ii) consultation
and prior agreement with company shareholders or members, (iii) arrangements
for newspaper advertisements and (iv) where copies of the Bill/documents can be
inspected or purchased; and the assignation of copyright in the Bill and certain
accompanying documents);

•  Presiding Officer prepares statement of legislative competence.

Introduction, printing and distribution
•  The Bill will then be introduced and it and certain accompanying documents will

be printed by the Parliament and distributed to specified offices and partner
libraries. Promoter arranges for remaining documents to be provided.

Objections
•  Objections to the Bill can be lodged with the Clerk up to two months from date of

introduction;

•  Objections must comply with the criteria specified in standing orders including
explanation on how an objector will be ‘adversely’ affected by the Bill;

•  Clerk will arrange for all objections to be distributed to the same offices as those
to which the Bill and accompanying documents were distributed.

Appointment of Private Bill Committee
•  Clerk requests the Parliamentary Bureau to arrange for a proposal to be made to

the Parliament the establishment of a Private Bill Committee of up to five
members in respect of the Bill;

•  The Bureau should not propose as a member of the Committee, (a) any member
of the Parliament who resides in the area which would be affected by the Bill; (b)
any constituency member of the Parliament, part of whose constituency falls
within the area to be affected by the Bill; (c) any regional member, any part of
whose region falls within the area to be affected by the Bill. In addition, the
Bureau should have due regard to the registered interests of members who are
being considered for membership;

•  The Committee may appoint an external adviser.

Cross-examination
•  A system of direct questioning between parties (promoter and objectors) may be

adopted by the Private Bill Committee. Such an approach does not currently
feature in the practice of the committees of the Parliament.



Preliminary Stage of Bill
•  The Committee meets to consider: relevance of objections, general principles of

Bill, whether the Bill is suitable for a private Bill, submissions from objectors on
possible non-compliance by promoter with standing orders regarding
consultation/notification of the Bill;

•  The Committee decides whether any further preliminary procedure is required
and then refers the Bill to the Parliament for decision on its general principles and
whether or not it should proceed to the Consideration Stage.

Consideration Stage
•  If the Committee is satisfied that the Bill should proceed, it will move to the

second stage (the ‘committee’ stage), at which the terms of the Bill would be
considered in detail, along with any proposals for amendments;

•  Proposed amendments might be provided to the Clerk by the promoter and
objectors at this point;

•  The Committee would hear submissions and, if appropriate, evidence on behalf
of the promoter and any remaining objectors: such evidence may be led by legal
representatives, who may conduct cross-examination;

•  Following a break in the Committee’s consideration, members of the Committee
may lodge amendments; Clerk would then prepare Marshalled List of all
amendments;

•  The Committee would decide on the order in which the sections and schedules of
the Bill were to be considered (same procedures used at Stage 2 of public Bill);

•  The Committee would debate and decide on the amendments which would then
be incorporated into a new print of the Bill;

•  A report setting out the Committee’s reasons for accepting/rejecting amendments
may be produced for next Stage, consideration by the Parliament.

Final Stage
•  Parliamentary Bureau timetables the Bill for the final stage in the Parliament. Now

open to all MSPs to lodge amendments to the Bill. Amendments are selected by
the Presiding Officer as with public Bills at Stage 3;

•  Open to any member by motion to  propose that the Bill be referred back to the
Committee (only once) for further consideration of the Bill or any specified part of
it. If agreed to, consideration on the Bill is adjourned to a time to be
recommended by the Bureau. The Committee would conduct further
consideration on any matter specified in the motion and, if appropriate, hear
further evidence on behalf of the promoter and objectors;



•  At the conclusion of this Stage, with or without debate, the Parliament would then
decide the question whether the Bill should be passed. If passed, it would be
submitted for Royal Assent in the normal way.

Proposed procedure in detail

27. Following introduction, the procedure would fall into three stages: the
Preliminary, the Consideration and the Final Stages.

28. The detailed recommended procedures are set out below.

Lodging of Bill
29. The process would begin with notification and consultation by the promoter with
the Clerk of the intention to lodge a Bill. We recommend a departure from the
existing limitation of two lodging dates each year. The promoter could lodge the
Bill with the Clerk on any day that the Office of the Clerk is open, but not during a
Parliamentary recess or when the Office is closed for four days or more. The
evidence submitted to us supports this recommendation. The lodging of the Bill
would not be taken as the introduction of the Bill, but simply the process of
submitting the Bill to the Parliament to check that it is ready for introduction.

30. The Bill would be lodged by the promoter delivering a copy to the Clerk along
with all necessary accompanying documents. The Clerk would check that the Bill
and all accompanying documents are in accordance with standing orders and the
relevant Guidance.

Introduction
31. When the Presiding Officer has made a statement of his view on legislative
competence (see para. 34 below) and the Bill is ready to be introduced, the Bill, now
signed by the promoter, could be introduced. The Clerk would then ensure that
notice of the Bill's introduction was given in the Business Bulletin, showing its short
and long title and the name of the promoter.

32. In their evidence, CoSLA suggested that the Presiding Officer should have
discretion to allow a Bill to be introduced, even if certain requirements of standing
orders had not been complied with. These might include, for example, those Rules
relating to non-compliance relating to lodging of accompanying documents or
advertisement of proposals. It was suggested that the Presiding Officer might use
this discretion if he were satisfied that no party objecting or likely to object would be
materially prejudiced or at least refer the matter to the Private Bill Committee. We
concluded that the Presiding Officer would be asked to make a judgement,
unaware of the implications of his decision on possible third parties. This
would not be reasonable. We therefore recommend that compliance with
standing orders should be mandatory.

33. One of the functions of the Private Bill Committee once established (see
‘Establishment of Private Bill Committee’ below) will be to consider at the Preliminary
Stage any submissions on the matter of compliance with the pre-introduction



procedures (see paras. 80-1 below). The Committee would be able to recommend
rejection of the Bill or, in appropriate circumstances, to defer further consideration
until certain conditions had been met. These could relate to further advertisement or
notification.

Accompanying documents
34. One of the accompanying documents (as required for all Bills under the
Scotland Act 1998), would be a statement by the Presiding Officer indicating
whether, in his view, the Bill if enacted would be within the legislative competence of
the Parliament; and if not, indicating which provisions would not be. As with other
Bills, an adverse certificate would not be a bar to the introduction of the Bill.

35. It is proposed that the other accompanying documents would be as follows—

(i) Explanatory Notes summarising objectively each provision of the Bill and
giving other information necessary or expedient to explain the effect of the Bill;

(ii) a Promoter's Memorandum setting out—

•  the objectives of the Bill,
•  what other alternatives of achieving these objectives were considered by the

promoter and why the approach taken was adopted,

(iii) in the case of a Bill which sought to authorise the construction or alteration
of works or the compulsory acquisition or use or improvement of lands or buildings,
an Estimate of Expense and Funding Statement (this would set out clearly the total
cost of the proposed project and a detailed breakdown. It would also include details
of how it was intended to pay for the proposed project) together with appropriate
maps, plans, sections, book of reference and environmental statement. Where any
of these documents were required but were not lodged with the Clerk, a written
statement setting out why they had not been lodged, would be provided;

(iv) a Promoter’s Statement, signed by the promoter, detailing the following—

(a) that notification was made by the promoter to each owner, lessee or
occupier of any land, house or building affected by the proposed Bill together
with details of the notification and of any discussion or consultation which took
place;

Note: The Group recommended that the Promoter’s Statement should specify that
the promoter discussed and consulted with each owner, lessee or occupier and to
state that agreement was obtained. In the light of the evidence submitted to us,
we have concluded that this Statement need only detail what notification was
made but if any discussions or consultations did take place, then that should
be detailed. There should be no requirement to refer to whether agreement was
obtained or not as a result of the notification or any discussion or
consultation.



(b) where appropriate, all notification, discussion and consultation held
with the Directors or members of the company (within the meaning of the
Companies Act 1985 or otherwise constituted) promoting the Bill and that
agreement of three quarters of the members, by means of a special resolution
obtained at an Extraordinary General Meeting of the company for the purpose
of seeking agreement to the promotion of the Bill, had been obtained. Such
notification, discussion and consultation should apply where the Bill relates to
any separate class of proprietors or members of any such company, society,
association or partnership as distinct from the proprietors or members
generally. The Statement should specify the date of the meeting and the
number of votes cast for and against the resolution and any abstentions;

(c) where a Bill is promoted by a local authority, the process involved in
obtaining the agreement of the elected members of that authority to the
promotion of the Bill (Section 82 of the Local Government (Scotland) Act
1973);

(d) all arrangements made for advertisement of the promoter’s intention
to introduce the Bill;

(e) where copies of accompanying documents would be lodged and
made available for sale (see ‘Provision and distribution of copies’ below);

(v) an assignation of copyright in the Bill and the documents referred to in
paragraph 35(i)-(iv) in favour of the Scottish Parliamentary Corporate Body and an
assignation of copyright or an irrevocable licence to use or reproduce the Bill as may
be required by the Parliament, in such other supporting documents and materials as
may be determined. (A similar assignation is made in general terms by HMSO, for
and on behalf of the Scottish Executive, in relation to certain accompanying
documents for Executive Bills.)

36. The Scottish Consumer Council (SCC) in their evidence recommended that
promoters should also submit an assessment of the effects, if any, of the Bill on
equal opportunities, human rights, islands communities, local government and
sustainable development as is required for public Bills. The Law Society also
remarked that they thought the promoter should submit evidence about the Bill’s
compliance with ECHR. We have considered this issue and have concluded that
this would be an unreasonable requirement, as it could be difficult for a
promoter to gauge, especially when dealing with Bills of such local nature. An
environmental statement, which will address sustainable development, is already
required in respect of works Bills (see para. 35(iii) above) and of course a Committee
could ask about the implications for these other issues.

37. The standing orders would empower the Presiding Officer to determine
appropriate detailed requirements relating to paragraph 35, particularly in respect of
the format of the accompanying documents required for works Bills. Clerks would
ensure that such determinations were clearly included and separately identified in
Guidance. This was a point made in the SCC evidence, that the Guidance should be



as understandable and clear as possible and that simple language is used.

Provision and distribution of copies
38. Once the Bill had been introduced, copies of it and the accompanying
documents would be made available for inspection at each of the Parliament’s
partner libraries in the area covered by the Bill and at such other offices as the
Guidance specified1. Responsibility for printing and distribution would be with the
promoter except in relation to the Bill itself and certain accompanying documents.
Where possible, documents will be available electronically (although with maps and
plans this could prove difficult) on relevant web sites.

39. We considered the practicalities of printing, amending, publishing and
distributing certain key documents in the private Bill process and suggest as
follows—

(i) the Clerk would arrange for the Bill, the Explanatory Notes, the Promoter’s
Memorandum, the Estimate of Expense and Funding Statement, the Promoter’s
Statement and the Presiding Officer's statement regarding legislative competence to
be printed by the Parliament. These would therefore all come under the copyright of
the Scottish Parliamentary Corporate Body. The Bill would be numbered as part of
the Parliament’s Bill numbering system;

(ii) the promoter would be responsible for the provision of any maps, plans,
sections, book of reference and environmental statement and for the assignation of
copyright.

40. The Clerk would arrange for copies of the Bill and the accompanying
documents printed by the Parliament to be distributed to those offices specified in
the Guidance for example, the office of the local authority. The promoter would be
responsible for distributing copies of the remaining accompanying documents (other
than the assignation of copyright). All accompanying documents (other than the
assignation of copyright) would be made available for public inspection and sale at
such offices as clearly prescribed in the notice of advertisement (in accordance with
the standing orders and the Guidance).

41. The SCC in their evidence suggested that copies of the Bill and accompanying
documents should be available free of charge. We concluded that this is not a
matter for the Parliament but for the promoter as we would expect the
promoter to make copies readily available. As outlined above, copies of all
material will be available for public display in the local partner library.

Lodging of objections
42. We accept that departure from the 1936 Act timetable necessitates the
identification of an appropriate period for the lodging of objections and have
concluded that there should be a period of two calendar months from the date
of introduction during which objections in writing could be lodged with the
                                                
1 The Parliament has 76 partner libraries as a resource for members of the public, allowing them
direct access to comprehensive and current information on the Parliament. As well as providing a
focal point for information about the Parliament (how it works, its activities), they also handle enquiries
from the public.



Clerk. These might include objections to the substance of the proposal, or to the
adequacy of the pre-introduction advertisement and notification procedures, as well
as comments on the accompanying documents. All objectors, including public
bodies, would require to establish their right to be heard as an objector (see
‘Competency of objection and who should be heard’ below). Where an objection is
being lodged by a local authority, the process involved in obtaining the agreement of
the elected members of that authority to the lodging of the objection, should be set
out in a memorandum for the Committee to consider (Section 82 of the Local
Government (Scotland) Act 1973).

43. There were differing views on the length of the objection period, from six weeks
(McGrigor Donald) to three months (SCC). However, we concluded that the two
month period is sufficient given the requirements placed on promoters in
respect of local notification and advertisement which should allow enough
time for local people to lodge any objection.

44. The two month period would exclude any period when the Office of the Clerk
was not open for a period of four days or more. If the two month period expired on a
day when the Office of the Clerk was not open, then the first later day that it was
open would be taken as the expiry date.

45. Any objection submitted after the expiry of the two month period would not
normally be considered by the Private Bill Committee. However, it could have
discretion to waive the normal requirement. In such circumstances, the objector
would need to make representations as to why their objection should be considered.
The evidence from CoSLA suggested that late objections should be considered
subject to cause being shown. We concluded that the onus should be on the
objector to prove that their late objection be accepted.

46. The Presiding Officer would determine the style and format for objections, and
this would be set down clearly in the Guidance. Objections could be lodged
electronically but would not be accepted until a confirmatory version signed by the
objector had been received by the Clerk.

47. Standing orders or the Guidance, would require that objectors should—

•  specify the nature of the objection;

•  specify whether it was against the whole or only specified provisions of the Bill;
and

•  specify how the objector or his interest would be adversely affected by the terms
of the Bill.

48. Each objector would be notified by the Clerk that his or her objection had been
received. The Clerk would ensure that notice was made in the Business Bulletin at
the expiry of the two month period, listing all objections received and showing the
name of the objector. Notification to the objector, publication in the Business Bulletin



and distribution of objections, including to the promoter, would not be taken as
confirmation that the objection was relevant. That would be a matter for the Private
Bill Committee to determine in any disputed case.

49. The Clerk would arrange for the distribution of all objections to the relevant
partner libraries and to those offices at which a copy of the Bill and accompanying
documents were lodged including at the offices of the promoter or their agent.

Establishment of Private Bill Committee
50. Once the Bill had been introduced, the Clerk would invite the Parliamentary
Bureau to establish a Private Bill Committee to consider the Bill. We recommend
that its membership should normally be up to five members with a quorum of
three. We thought it unlikely that there would be any need for a larger Committee,
and considered that any smaller number would be unworkable. The Law Society did
express concern about availability of members to sit on such Committees but we
have addressed this issue in paragraph 52 below. In making recommendations on
membership, the Bureau should have regard to the balance of parties within the
Parliament. The evidence from CoSLA, both written and oral, suggested that party
balance should not be a pre-eminent consideration in establishing a Private Bill
Committee because of the quasi-judicial nature of the Committee and their
consideration about private rights. We have concluded that party balance is
consistent with the Scotland Act and existing committee standing order
provisions although it will be a less important factor in respect of
consideration of private Bills. It will be for the Parliamentary Bureau to
consider how best to implement this: one option would be for the Bureau to
have regard to party balance on Private Bill Committees over time, or over a
number of such Committees.

51. Due to the quasi-judicial nature of such Committee’s proceedings there is a
consequent need to ensure that it and its members individually are seen as neutral
and impartial. This would be consistent with the 1936 Act system which prohibits
MPs or peers with local interests acting as Parliamentary Commissioners at any
inquiry into an Order. Indeed, before serving as a Commissioner, each is required to
sign a Declaration that they have ‘no personal or local interest in the Order’ and, in
the case of a Commissioner who is an MP, a Declaration that ‘my constituents have
no local interest in the Order’. Evidence submitted by the SCC suggested that the
members of a Private Bill Committee should be required to sign a declaration that
they will make their decision based on the facts alone. We have concluded
however that, given the criteria set out in this Report, which will be replicated
into standing orders and Guidance, and the requirements of section 2.9 of the
Code of Conduct for MSPs, we do not feel that there is any need to invite
members to sign any declaration.

52. We recognise that there is a relatively small pool of MSPs and that there could
be more than one private Bill proceeding at the same time. Our view is that each
Bill would require a separate Committee in order to allow the Committee to
discharge its function adequately. In the event of there being inadequate numbers
of eligible members, we conclude that only one Committee might be able to



meet at any one time.  Recent experience suggests that there are unlikely to be
more than two private Bills in any year although CoSLA in their evidence indicated
that, despite the drop off in private legislation over recent years, there is a
reasonable prospect of a resurgence of interest on the part of local authorities in the
future.

53. We considered registered interests and whether it was appropriate for
members who had a relevant interest registered in the Register of Members’
Interests to be excluded from membership of a Committee. The Code of Conduct for
Members of the Scottish Parliament states the main purpose of the Register, ‘…is to
provide information about certain financial interests of members which might
reasonably be thought by others to influence members’ actions, speeches or votes in
the Parliament, or other actions taken in their capacity as members.’2 In other words,
the approach is to ensure that such interests are transparent and not to inhibit
members’ participation in the proceedings of the Parliament.3 Nevertheless, we
concluded that there ought to be a process of sifting and judgement in
appointing Committee members in order to avoid any challenge over the
Committee’s independence and impartiality.

54. Accordingly, we recommend that the Parliamentary Bureau, in its
consideration for appointment to a Private Bill Committee, should not propose
as a member, (a) any member of the Parliament who resides in the area which
would be affected by the Bill; (b) any constituency member of the Parliament,
part of whose constituency falls within the area to be affected by the Bill; (c)
any regional member, any part of whose region falls within the area to be
affected by the Bill and that the Bureau should have due regard to the
registered interests of members who are being considered for appointment.

55. The SCC also suggested that members of a Private Bill Committee, because of
its quasi-judicial nature, would require specific skills, experience and training. We
have concluded that no such training is necessary and that the skills in
gathering evidence currently used in committees can be transferred over to
the system proposed (see ‘Evidence gathering’ below).

56. A Committee could appoint an external adviser relating to the Bill. Any such
appointment should be subject to the existing committee procedures on appointing
advisers. This issue is dealt with again later (see ‘Legal representation before Private
Bill Committee’ below) within the context of the legal representation of objectors
appearing before a Committee.

57. At our meeting on 7 November 2000, we considered a paper on Substitution on
Committee of the Parliament (PR/00/11/3). We have given consideration to the issue
of allowing substitution of members on a Private Bill Committee. Given the criteria for
appointment of members to such Committees (see paras. 53-4 above); the point
made above about there being a relatively small number of members to chose from
and, perhaps most important, our recommendations made about evidence gathering
(see ‘Evidence gathering’ below) and of the need for members of the Committee to

                                                
2 Code of Conduct for Members of the Scottish Parliament, Edition 1 (25.02.2000), Section 4.1.1, p 8.
3 Code, Section 6.12, p 41.



acquire all the necessary detailed background knowledge of the subject matter
through lengthy and careful preparation and the hearing and questioning of evidence
from promoters and objectors, we recommend that substitution of members
should not be allowed in respect of Private Bill Committees.

Competency of objection and who should be heard
58. The SCC evidence expressed concern over the Group’s proposal that any
question of whether an objector could be adversely affected by a Bill and questions
of who should be heard before the Private Bill Committee should be decided by the
Committee. They suggested that ‘all objectors should have a right to be heard in the
interests of fairness and natural justice’ and that there may be an infringement of an
individuals right to a fair hearing under the Human Rights Act 1998. We considered
this issue carefully and reached the following conclusion.

59. The right to be heard extends to where an objector has lodged his or her
objection in accordance with the standing orders and the Guidance (see para.
47 above). The Committee will at the Preliminary Stage consider objections
admitted and form a view as to their relevance.  Where any objections are
considered irrelevant by the Committee, the objectors’ right to appear or be
heard would be diminished (although in practice a Committee would be able to
exercise flexibility and discretion in this area). It is paramount that some
criterion is applied, as not to apply any could result in a Committee being
required to consider and hear every objection and objector, irrespective of
whether they have proved how they will be affected by the Bill or not, or what
the nature of their objections is or whether the objection is against all or only
part of the Bill. This could cause timing problems for a Committee if, for
example, a large number of local residents all lodged the same objections
thereby securing a right to appear. An objector’s right to appear could be
questioned not just by the Committee but also by the promoter. We concur
with the Group’s recommendation that the Committee should decide on
whether an objection is relevant in accordance with the criteria set out.

60. In addition to individual objectors, the Committee could hear evidence from
representative organisations, for example, a community council or an organisation
such as the RSPB, who in their objection specified how their interests would be
adversely affected by the Bill. In the case of Bills promoted by companies etc., the
right to appear before a Private Bill Committee would however not extend to
individual members of the company who were dissatisfied with the majority decision
at the Extraordinary General Meeting to proceed with the promotion of the Bill.

Evidence gathering
61. It is inherent in the 1936 Act system that the resolution of disputes between
promoters and objectors is achieved through negotiation and detailed inquiry
involving the leading of evidence and the cross-examination of witnesses. This
means that any party is entitled to lead evidence and to question any witness who
gives evidence on behalf of another party. This approach has not been used as a
committee procedure in the Scottish Parliament. Instead, the practice hitherto has
been for subject committees to adopt the inquisitorial approach to the examination of



witnesses. Those who have experience of the 1936 Act system point to the quasi-
judicial nature of private Bill procedure and argue that only direct questioning
between parties provides the rigour necessary to clarify and expose the issues fully.

62. The Group identified this as an issue critical to the workings of the procedures
adopted for private Bills in the Scottish Parliament. We concur with that
conclusion.

63. Three different approaches were considered—

(i) proceedings conducted purely by Committee members, in inquisitorial mode;

(ii) cross-examination proceedings, as allowed by the 1936 Act; and

(iii) the appointment of an adviser to assist the Committee.

64. The first approach would be to adopt the procedures currently used by
committees of the Parliament whereby only members of the Committee undertake
any examination of witnesses.

65. We were however conscious of the need to take proper account of the fact that
private legislation proceedings, with their involvement in private rights, are quasi-
judicial. This means that any Private Bill Committee conducting an inquiry must
approach the task with an open mind. Therefore, its members would need to be wary
of pursuing individual or collective investigations beforehand into aspects of the
subject matter of the Bill. They would accordingly not be in a position to conduct a
detailed and thorough examination of all of the topics canvassed before them by the
parties.

66. It is the parties themselves who will clearly know best what aspects they wish to
bring to the Committee’s attention by means of direct questioning and the potential
flaws in the arguments put forward by other parties. The adversarial system of
inquiries adopted under the 1936 Act has worked well. It is also accepted practice in
other tribunals and inquiries (e.g. industrial, social security, planning). Cross-
examination properly and effectively conducted does not merely consist of asking
random questions. To have any value, it must be conducted with all the detailed
background knowledge of the subject matter which has been acquired through
lengthy and careful preparation. This could be achieved through the second
approach.

67. There is a distinct difference between the work of a Private Bill Committee
(given the nature of a private Bill as outlined earlier) and that of any other committee
of the Parliament.

68. On the third approach, which could be considered with 63 (i) or (ii) above, it
would be for the Committee to appoint an adviser who could meet with the parties
involved to seek clarification of the evidence they intended to submit and also the
questions and issues they would like to raise with other parties. This adviser could



then report back to Committee members and brief them accordingly, highlighting
topics that they might want to pursue. This certainly goes further than the first
approach and would provide a facility for the promoter to raise the issues, albeit
indirectly, on which they would like clarification from objectors and vice versa and
between Committee members and the promoter/objectors. However, it is recognised
that this may be a rather cumbersome approach and, while it would provide for a
slightly greater degree of in depth questioning, it would not provide the same degree
of rigour as direct questioning between parties. It could also raise issues regarding
conflict of interest.

69. We understand that there is no legal bar to a promoter or objector hiring agents
(who could be legally qualified) to appear in a representative role and to be involved
in the proceedings of the Parliament. In practice, therefore, the promoter could lead
evidence which could then be questioned by objectors and the Committee. The
objectors could then lead evidence which could be questioned by the promoter, the
Committee and any other objectors.

70. Having given very close consideration to this issue in the light of the evidence
submitted in response to the Group’s Report and which was made to us at our
meeting on 24 October 2000 (Procedures Committee Official Report, Tuesday 24
October 2000, col. 493-504), we consider that this cross-examination approach
would be most likely to secure adequate scrutiny of private Bills and would be
fairest to promoters and objectors alike and we therefore recommend that
those appearing should be able to lead evidence and to cross-examine
witnesses.

Legal representation before Private Bill Committee
71. Our consideration centred on the issue of legal representation within the
context of human rights legislation, whether an objector should have a right to be
represented at a Private Bill Committee and, if so, who should pay for such
representation. This issue was raised in the SCC evidence who made the point that
those with substantial resources appearing before a Private Bill Committee could
have a significant advantage over those who do not by virtue of the fact that they
would be able to employ legal representation. They state that an adversarial system
can be fair only if both sides have access to representation and that without such
representation, objectors (it is to objectors that this issue really relates) could be
intimidated by the proceedings and by legal representatives employed by the
promoter to lead their evidence. They went on to state that there must be a balance
between the interests of promoters and objectors within the protection of rights.

72. Their suggestion to address this issue, is to make provision for a legal
representative, even on an ad-hoc basis, who could act for objectors or to identify a
pool of lawyers who might be willing to do such work on a pro bono basis or that
such representation is paid for from the public purse (i.e. the Parliament) or the
promoter or a combination.

73. There is no evidence to suggest that under the 1936 Act inquiry system, an
objector appearing before Commissioners with no representation fared worse than



those who were represented. Equality and access are paramount in any procedure
and it is envisaged that a Committee would not allow unrepresented objectors to be
intimidated by any opposing counsel or whoever.

74. Current legal advice is that the matter of legal representation in civil cases is
not settled in law. There therefore seems to be no legal requirement to provide a
right to legal representation, or funding. However, the application of Article 6 of
ECHR is still being tested by the courts and there is an appeal pending regarding its
application to a particular listed building inquiry.   

75. Parliament officials have discussed with Scottish Executive officials the
possibility of introducing changes to the legal aid scheme to enable funding to be
provided for private Bill, planning and other inquiries currently excluded. While the
Scottish Executive has signalled its intention to introduce a Bill relating to ECHR
compliance, the detailed content of such a Bill is not yet known to the Clerks. We
understand that the Scottish Executive would be reluctant to extend the legal aid
scheme to such inquiries unless it was convinced that there was a need to do so for
ECHR compliance purposes. It is not presently so convinced, although it will keep
the matter under consideration in the light of judgements in pending cases likely to
issue from the courts in reasonably early course.

76. The conclusion we have reached, is that the Parliament should not bring
in any specific procedure to provide a right to legal representation at a Private
Bill Committee at this time but that the Scottish Executive should be invited to
consider whether the legal aid scheme should be extended to cover such
inquiries, including inquiries conducted by Private Bill Committees, in the
interests of natural justice.

77. In the meantime, we hope promoters will continue the current practice of
meeting reasonable costs of small objectors.

78. As referred to earlier, a Private Bill Committee can of course appoint advisers
and this is an option which could be extremely helpful to them in assisting with their
detailed consideration of objections lodged.

Stages
79. The Group examined the parliamentary processes that will be required to
ensure the proper consideration of any private Bill and any objections to it. We agree
with their conclusion that there should be three Stages to a private Bill. These
are set out in greater detail below. It will be noted that these are different from the
three stages set out in Chapter 9 of standing orders in respect of public Bills.

Preliminary Stage
80. At the Preliminary Stage, the Committee would consider the following—

•  Compliance with standing orders and the Guidance;

•  whether the objectives of the Bill were suitable for a private Bill;



•  the general principles of the Bill;

•  the relevance of objections and any questions of who should appear before the
Committee or be invited to submit further written evidence (the right to be heard);
and

•  submissions from objectors to the effect that any preliminary requirements had
not been met or that there was a need for further consultation on the Bill.

81. There are a number of possible outcomes at the conclusion of the Preliminary
Stage—

(i) further preliminary procedure (where the promoter could be required to
satisfy further conditions or provide clarification of an issue);

(ii) proceed to next Stage; or

(iii) rejection.

82. The Committee would refer the Bill to the Parliament for a decision on whether
the Bill should proceed to the next Stage. This is contrary to the Group’s
recommendation which was that the Bill should automatically go to the next Stage
unless the Committee agreed that the Bill should not proceed as a private Bill in
which case it should be referred to the Parliament for decision. However, in the light
of the evidence submitted by Railtrack, who pointed out that the Parliament would
not take a decision on the Bill until the Final Stage, we have reconsidered this issue.
At the Final Stage, the Parliament could throw the Bill out simply because it did not
agree to its principles. This would mean that all the expense and effort, not just by
the promoters and objectors but also by the Private Bill Committee, would be for
nothing. Accordingly, we agree that a Bill should always be referred to the
Parliament at the end of the Preliminary Stage for a decision on whether the
Parliament agrees the general principles of the Bill, whether it is appropriate
for a private Bill and whether it should go to the next Consideration Stage.

Consideration Stage
83. The purpose of this Stage is to allow the Bill to be considered in detail and, if
need be, amended. In recommending procedures to be followed, careful
consideration was given on how to reconcile two principles that are at work here.
The first is that, because of the special interests that promoters and objectors have
in relation to a private Bill, it is appropriate that they have a right and not just an
opportunity to make representations on the detail of the Bill, including proposed
amendments. The second principle is that only MSPs may be given the right to
participate directly in the proceedings of a Parliamentary committee, including the
right to lodge, move and vote on amendments to a Bill.

84. We have concluded that the most effective way to reconcile these
principles is for this Stage to consist of two distinct parts. The first would



involve the Committee hearing oral submissions from the promoter and
objectors on the Bill and on any proposals to amend it. The second would be a
more formal process of Committee members moving and disposing of
amendments.

85. During the first part of the Stage, the promoter and objectors would have a right
to appear before the Committee and lead evidence (by counsel or otherwise).
Further written submissions might also be made by any party, which could (but need
not) be in the form of proposed amendments.

86. The second part of the Stage would begin at a later meeting, at least a week
after the conclusion of the first part. In the interim, members of the Committee (but
not other MSPs) would be able to lodge amendments to the Bill. These amendments
would be subject to similar rules in relation to deadlines for lodging, criteria of
admissibility and printing in the Business Bulletin as apply to public Bill amendments.
The Clerk would prepare a Marshalled List of all admissible amendments lodged (as
at Stage 2 of a public Bill, there would be no selection of amendments at this Stage)
and the Convener would group the amendments for debate. The Committee would
decide the order in which the sections and schedules of the Bill were to be
considered.

87. The Committee would debate and decide the amendments according to similar
procedures as are employed in relation to a public Bill at Stage 2, thus amendments
would be moved and disposed of (by division, if necessary) in the order of the
Marshalled List but debated in the groups decided by the Convener. In addition,
each section and schedule of the Bill and the long title would be agreed to at the
appropriate point in proceedings. Neither the proposer nor any objectors would
normally have any part to play in these proceedings. However, the Committee could,
if it chose, adjourn the proceedings on amendments in order to hear further
submissions on a particular issue from the promoter and/or objectors – just as
committees dealing with public Bills may take further evidence during Stage 2.

88. At the end of the Stage, the Bill would be reprinted as amended by the
Committee. It would be this amended version of the Bill that would form the basis for
the final stage of the Bill’s progress. In addition, the Committee could publish a report
to the Parliament, setting out its view on objections considered, including reasons for
accepting or rejecting those objections.

89. The evidence submitted made several suggestions in relation to this Stage.
Perhaps the biggest issue, which CoSLA and the SCC both drew attention to, is that
of the ‘sponsoring’ of proposed amendments. Both were concerned that only
members of the Committee could lodge amendments and that after evidence was
submitted to the Committee, some amendments might not be picked up by
members.

90. In response, we should say that the Group’s Report made it clear that
both promoters and objectors can suggest amendments which they would like
to see made to the Bill. These could be put forward by them to the Clerk. They



can then submit evidence in support of these suggested amendments and can
appear before the Committee to discuss them. But only members of the
Committee can move them. If the Committee accepts the evidence in support
of the amendment we would expect a member of the Committee to take it
forward and move an amendment in those or similar terms when the
Committee comes to amend the Bill. If the Committee accepts the evidence
against the amendment, there would appear little point in a member moving an
amendment in those terms. It would be possible for any suggested amendment
to be picked up and moved by any member at the Final Stage.

91. Railtrack stated that they would prefer to see the Marshalled List of
amendments prepared by the promoter. However, since amendments may also be
submitted by objectors and that the preparation of a Marshalled List is a core
function of Clerks in respect of public Bills and that the Clerks use specially
developed software to marshall amendments automatically, we believe that this
function should remain with Clerks.

92. CoSLA stated that a duty should be imposed on a Committee to consider
whether this Stage should be taken, either in part or in entirety, in the locality of the
area to be affected by the proposed Bill. The standing orders currently allow
committees to meet outside Edinburgh and it is expected that a Private Bill
Committee would have due regard to the strength and depth of local feeling,
especially in the case of contentious Bills which have attracted a large number of
objections. The Committee might also wish to visit the area to see the site of any
proposed works. We therefore suggest that no such duty need be imposed.
They also suggested that it is essential that a Committee publish a report at the
conclusion of this Stage. We believe that standing orders should not require a
Committee to publish a report. In the case of contentious or technical Bills
however, it is thought likely that they would.

Final Stage
93. The Parliamentary Bureau would then include the Bill in a Business Motion so
that it could be referred to the Parliament for final consideration. At this Stage it
would be open to all MSPs, including the local members, to lodge amendments to
the Bill. Amendments would be selected by the Presiding Officer in the same way as
that discretion is exercised at Stage 3 of public Bills.

94. At this point, it would also be open to any member by motion to propose that
the Bill be referred back to the Committee for further consideration of the Bill or any
specified part of it. The standing orders would need to provide that any such motion
required to be debated but that the Bill could be referred back to the Committee.

95. If such a motion were agreed to, consideration of the Bill would be adjourned
and the Parliamentary Bureau would refer the Bill back to the Committee which
would conduct further consideration on any matter specified in the motion. It would, if
appropriate, hear further evidence on behalf of the promoter and objectors.

96. At the conclusion of this Stage, with or without debate, the Parliament would



then decide the question whether the Bill should be passed. If passed, it would be
submitted for Royal Assent in the normal way. If not, the Bill would fall.

97. There was a concern expressed by Railtrack over the possibility of an
amendment of a substantial nature being lodged at this Stage to which the promoter
would have no opportunity to respond. This matter was addressed by Ms
McCracken, the Director of Clerking and Reporting and Chair of the Private Bill
Working Group, at our meeting on 24 October 2000 (Procedures Committee Official
Report, Tuesday 24 October 2000, cols. 508-9). Amendments designed to ‘wreck’
the Bill would not be admissible, as they would seek to overturn the general
principles already agreed by the Parliament. We recommend that amendments at
this Stage are subject to the same procedures which exist for public Bills at
Stage 3 i.e., that the Presiding Officer should have discretion to select
amendments. Currently, for Stage 3 consideration of public Bills, the Presiding
Officer uses his discretion to select amendments to ensure that proceedings
on the Bill are completed in reasonable time and to avoid repeating
unnecessarily discussion of issues which were fully debated at the
Consideration Stage. The decision on selection is entirely for him to make, but
he has indicated certain criteria that he applies (see ‘Selection of Amendments’
in ‘Guidance on Public Bills, 1st Edition, December 1999’ for full details). We
recommend that the Presiding Officer applies similar criteria in respect of
selection of amendments for Final Stage consideration of private Bills.

Withdrawal of Bill
98. It should be possible for a Bill to be withdrawn by the promoter at any time. The
agreement of the Parliament would not be required for this.

Costs

99. Consideration was given to the issue of costs which will arise in the processing
of private legislation. These costs will relate to staff time, to the printing and
publication of Bills, the Official Report and to accommodation. It is of course difficult
to gauge what these costs will be, given that no private Bill has yet been considered
by the Parliament under any procedure.

Costs under the 1936 Act system
100. Under the 1936 Act system, the following costs apply to the promotion of a draft
Provisional Order:

•  £5,000 fee (or £1,250 in the case of a ‘non-profit’ making organisation e.g.
educational or charitable organisations) payable by the promoter on deposit of
the Order with the Secretary of State for Scotland;

•  £20.00 fee payable by the objector on deposit with the Secretary of State of each
petition against (objection to a draft Provisional Order);

•  provision by promoters of suitable accommodation for the holding of an inquiry;



•  costs of arrangements for taking verbatim shorthand notes of evidence and their
transcription (will depend on length of inquiry, number of witnesses, objectors
etc). Such costs may be split between the promoter and the objectors or, on the
recommendation of the Commissioners to the inquiry, reduced against an
objector having regard to his circumstances and the nature of his objection, and
charged against the promoter, or exceptionally against another objector. The
promoter can of course offer to bear all of the costs;

•  each party normally bears his own costs, but the promoter or any objector may
be awarded his costs, or part of them, if the Commissioners unanimously decided
that the other party acted vexatiously.

101. Other costs in respect of the printing of draft Provisional Orders on deposit and
all accompanying documents are met by the promoter and the cost of printing the
Order Confirmation Bill is absorbed by Parliament. All costs in relation to staff in the
House of Commons and Lords (up to and including counsel in both Houses) are
borne by each House. The costs relating to staff in The Scotland Office or other
government departments and those costs of Counsel to the Secretary of State are
met from the budgets of the individual Departments.

102. Travel and subsistence costs in respect of any inquiry for Counsel to the
Secretary of State and all Commissioners are paid for by The Scotland Office. The
Department may also be responsible for any claim for loss of earnings by any
Commissioner while sitting on an inquiry. While these are infrequent, they could be
significant.

103. The Group identified the following issues which required to be resolved in
relation to any new procedure—

•  Should fees be payable by promoters and by objectors ?

•  At what level or levels should fees be set ? This was dealt with separately in
relation to promoters and objectors.

•  Should the Parliament bear the entire printing costs for production of the Bill and
certain accompanying documents or should the promoter be billed directly for
this. If so, should this be over and above any fee which it might charge ?

•  Should the Parliament aim to reclaim some or all of the costs of production of the
Official Report ?

•  Should the Parliament exempt objectors from paying fees ?

Promoters
104. One approach would be to make the promoter liable for every cost borne by the
Parliament in processing a private Bill. This could cover the costs of printing the Bill
and accompanying documents and the Official Report, the costs of staff time and
accommodation costs for any meeting rooms used for the various stages of the Bill



(the full cost recovery option). This was the approach favoured by the SCC with a
rebate system for promoters who are voluntary organisations.

105. Alternatively, the Parliament could charge a flat rate fee which, in the case of a
‘non-profit’ organisation e.g. educational or charitable organisations, could be
reduced as currently happens under the 1936 Act system, which would offset some
of the administrative costs. At the same time the promoter would be billed separately
for certain specific, and identifiable, costs (the flat rate/cost recovery option). These
costs could include—

•  printing of Bill and certain accompanying documents;

•  production and printing of the Official Report;

•  broadcasting of Committee proceedings;

•  accommodation costs for Committee meetings at the Preliminary and
Consideration Stages if the Committee were to sit outside of the Parliament
estate e.g. if it sat in the area to which the Bill related.

106. It is suggested that a table of fees should be included in the Guidance which
would provide indicative costs for promoters of printing, broadcasting etc. For
example, it might indicate that the cost of printing a 40 page Bill will be X, up to 80
pages will be Y. The cost of broadcasting for one day is Z.

107. These are broadly the same areas which a promoter is currently liable for under
the 1936 Act system (the only addition is broadcasting). The promoter would, of
course also be responsible for its own costs in relation to advertisement, notification,
drafting, representation and printing and distribution.

108. The second option (see para. 105 above) is the approach which we favour
on the grounds that it is easier to implement, provides a clearer picture to
promoters of what their costs will be before they lodge their Bill and relates
costs to Parliamentary activity.

109. The current fee under the 1936 Act system was set in 1992, and had not
previously been adjusted since 1901. The background to the 1992 increase is set out
in the Report by Joint Committee on Private Bill Procedure published by the House
of Commons and the House of Lords in July 1988. For comparative purposes, it may
be noted that the fee for the promotion of a private Bill through Westminster is
£3,500 for the First and Third Readings respectively in each House making a
possible total of £14,000. That fee was set in 1995.

110. In reaching a view on this, we felt that it would not be appropriate to set a fee at
the same level as exists at Westminster i.e. £7,000 (in each House). While this figure
would recoup more of the costs incurred by the Parliament, it would mean that the
promoter of a Scottish private Bill through the Scottish Parliament was paying £2,000
more than the promoter of a draft Provisional Order under the 1936 Act system



through Westminster. The fee for the Scottish Parliament should therefore be
more consistent with the 1936 Act system i.e. £5,000 with a reduced fee for
‘non-profit’ making organisations. This fee could be set by the Presiding Officer
and set out in the Guidance rather than standing orders thereby making any
amendment easier to introduce. The standing orders would provide that the
Presiding Officer had some power to determine a fee to be paid by the promoter. In
addition, we recommend that officials monitor very closely the costs incurred
by the Parliament in processing private Bills and, if necessary, liaise with The
Scotland Office to consider raising the fees for both Scottish Parliament
private Bills and draft Provisional Orders under the 1936 Act system at
Westminster, from £5,000 to £7,000.

Objectors
111. The Group noted that the costs applicable to the lodging of objections under the
1936 Act system are nominal. It also considered whether objectors should be liable
for costs at each Stage of the Bill.

112. There is an argument that objectors should not be liable for any costs other
than the lodging fee and any costs incurred in preparing and stating their objection.
This is based on the fact that objectors to private Bills are generally involved in
seeking to protect their civil rights. It is argued, therefore, that any promoter seeking
powers which affect those rights, should meet the costs of resolving any objections.

113. A second approach recognises that there may be a cost involved in asserting
civil rights, or challenging proposed changes. Thus, under the existing 1936 Act
system, an objector would be liable for their share of any costs incurred at the
inquiry. Translating this in to the procedures proposed in this Report, it could mean
for example that an objector could be liable for half the cost of producing an Official
Report for one afternoon, along with half the broadcasting and accommodation
costs. While the Private Bill Committee would have discretion to waive all or some
costs, for example where it accepts an objector’s argument, there could be
uncertainty in the minds of objectors as to what the cost of appearing before the
Committee might be. This is an access issue for the Parliament, as it could have the
effect of dissuading objectors from either objecting in the first place, or withdrawing
their objection prior to the Committee sitting, or simply not turning up.

114. As with the costs applicable to promoters, this approach could be refined by
introducing a sliding scale for different categories of objectors. Under this approach,
it might be suggested, for example, that all objectors would be liable for half the
costs at the Consideration Stage in respect of production and printing of the Official
Report, accommodation and broadcasting except—

(i) if the objection was from a charitable, religious, educational, literary or
scientific body whereby no private profit or advantage was derived from the
objection, in which case, such an objector would be liable for only a quarter
share of the costs incurred; and

(ii) if the objection was from local residents, either individually or collectively,



they would not be liable for any costs incurred at this time.

115. In keeping with an open and accessible system, we recommend the first
approach set out in paragraph 112 above i.e., that promoters should be liable
for all objectors’ fees i.e. production and printing of Official Report,
broadcasting and any accommodation costs (see para. 105 above), but not
legal costs. This should remove any uncertainty on the part of objectors about
what financial costs they would incur in pursuing an objection. There is also
an argument that it may encourage dialogue between a promoter and an
objector rather than the promoter incur costs in arguing the merits of every
objection before a Committee.

116. We also recommend the continuation of levying a £20.00 fee for lodging
an objection. Again, we considered carefully the case put by the CoSLA and the
SCC that no fee should be charged for the reasons which they set out i.e. a fee
could deter people on low incomes from objecting which could mean that a true
reflection of public feeling was not shown. However, we support the suggestion of
the Group that charging a fee would discourage frivolous objections and could,
where appropriate, encourage people e.g. residents in an area, to lodge one
objection covering the same points rather than each individual resident lodging an
objection. This would increase the demands on the Parliament and could cost more
money in the long term because of the need to process each objection. In addition,
the Parliament has no way of assessing whether objectors are on a ‘low income’ and
the purpose of considering objections is because they are valid and set out an
objectors reasons as to why a Bill should be amended or should not proceed. They
should not be regarded as a gauge to ‘public feeling’.

Payment
117. The fee upon introduction of the Bill and any objection would be paid at the time
of lodging. Any fee not paid in full, would result in the Bill or the objection not
proceeding further until the fee had been paid.

118. The promoter would have to provide an undertaking that he would pay costs in
respect of printing of all documents, broadcasting and accommodation. These would
be worked out by the respective offices within the Parliament and then the
promoter/objector would be billed directly by the Parliament at the conclusion of the
Consideration Stage.

Awarding of costs
119. In the absence of statutory powers to do so, the recovery of any award of
expenses against, for example, an objector  who had pursued a frivolous objection
would need to be on the basis of contract. This would mean that each objector
would, when lodging their objection, require to agree in writing to pay any such
expenses as might be decided. If the objector did not pay, then court proceedings
could be commenced. The main problem with this procedure is that requiring
objectors to agree to pay an unquantified sum in unspecified circumstances could
act as a serious deterrent to them and therefore frighten off legitimate objections.
The Committee’s powers to determine what is a valid objection and the ability to



group like objections for hearing should be adequate safeguards against any attempt
at timewasting. Therefore, it is recommended that procedures for awarding
expenses are not introduced at this time but consideration is given to bringing
forward legislation to cover this issue.

Other issues

Planning
120. Railtrack asked in their submission whether private Bills could activate
permitted development rights under the Town and Country Planning (General
Permitted Development) (Scotland) Order 1992. This Order has been amended by
Section 22(3) of the schedule to the Scotland Act 1998 (Consequential
Modifications) Order 2000 (SI 2000/2040). The effect of this amendment is to convey
general permitted development rights to developments authorised by a private Act of
the Scottish Parliament.

Carryover of Bills
121. Not covered in the Group’s Report but Railtrack posed the question of what
would happen to Bills at the end of a session, could they be carried over to the next?
This is an important issue, especially when a promoter has gone to considerable
expense in promoting a Bill through the Parliament, gathering and preparing
evidence which has been submitted and considered at length by a Private Bill
Committee only for the Bill to fall at the Final Stage because it is the end of the
Parliament’s four year term or a general election is called. We therefore
recommend that a procedure should be introduced to allow private Bills to
proceed across Parliamentary sessions, with the minimum disruption to
promoters and objectors.

Special Parliamentary Procedure orders, including harbour revision and
empowerment orders

122. This section deals with the orders subject to special parliamentary procedure
(SPP) including the processing of harbour revision and empowerment orders. By
virtue of the Statutory Orders (Special Procedure) Act 1945, SPP applies to any
statutory order where that procedure is stipulated by one of various enabling
statutes. In practice, such orders are uncommon. In the last decade, in that category
only some harbour revision orders have been made in Scotland and only one of
those (the Montrose Harbour Revision Order 1991) went to Inquiry, such Inquiry
being held by Commissioners under the 1936 Act.

Definitions
123. Under the Harbours Act 1964, power is given to make certain orders relating to
harbours by means of a ministerial or executive order. Under the Act, the definition of
a harbour is fairly wide, being based to a large extent on geographical features and
is capable of covering areas wholly lacking in any built feature e.g. quays, wharves
or jetties. The definition of a harbour means any harbour, whether natural or artificial,
and any port, haven, estuary, tidal or other river or inland waterway navigated by sea
going ships, dock, wharf and boatslips.



124. The most common type of order is the harbour revision order which is promoted
by a harbour authority which wishes to improve, maintain or manage a harbour. In
the case where there is no statutory authority but it can be shown that there ought to
be, then a harbour empowerment order would be promoted. Nowadays SPP in
relation to harbour revision and harbour empowerment orders applies only where the
order authorises the compulsory purchase of National Trust for Scotland land or land
forming part of a common or open space.

Application to the Parliament
 125. Section 94 of the Scotland Act 1998 concerns the power to make, confirm or
approve certain types of private legislation by order where that power has been
transferred to the Scottish Ministers. It also modifies provisions in existing
enactments so that such orders are subject to procedures in the Scottish Parliament
rather than the UK Parliament. The section also includes special procedure orders
within the meaning of the Statutory Orders (Special Procedure) Act 1945 and
ensures that these orders are subject to such special procedure as may be provided
for by the Scottish Parliament rather than the special procedure provided by the UK
Parliament under the Act. The Scotland Act 1998 (Transitory and Transitional
Provisions) (Orders subject to Special Parliamentary Procedure) Order 1999 (SI
1999/1593) brings the relevant part of section 94 into effect and sets out the
procedures applicable to the Parliament.

The procedure
126. Broadly, the procedures are as follows:

•  the application for a harbours order is made by the promoter to the Scottish
Ministers. However, the order cannot be made until any objection which has been
lodged against it has been withdrawn or an inquiry has been held (similar to other
private legislation procedure under the 1936 Act system);

•  the same arrangements under the 1936 Act system exist with respect to
notification to persons affected by the order, advertisement of the proposals in
the local newspapers. The promoter is obliged to fulfil certain criteria relating to
this which are set out in the Harbours Act 1964;

•  if objections are lodged against the order then a public local inquiry will be set up
in the locality of the area to be affected. Such inquiries are established using the
procedure available under the 1936 Act. As with Provisional Orders under the
1936 Act system, the order cannot proceed until all objections have been
withdrawn or otherwise resolved;

•  the Parliament’s involvement in this process is limited. The order is laid before it
by Scottish Ministers, and if no resolution to annul the order is passed within forty
days of the order being laid, then the order comes into operation.

127. In addition to the above, the orders could fit in broadly with the procedures
which currently apply for subordinate legislation in the Parliament. Orders could be



considered by the Subordinate Legislation Committee and the relevant lead
committee. This would usually be expected to be the Transport and the Environment
Committee.

Need for new procedure
128. During its investigation and consideration of SPP, it was apparent to the Group
that the whole procedure may need substantial modification to fit in with the modern
and accessible workings of the Parliament. The crossover between various strands
of private legislation e.g. the 1936 Act, the 1945 Act, the Harbours Act 1964 to
mention a few, is very confusing and does not perhaps allow for a fluent and efficient
system.

129. The 1936 Act system has, it could be argued, always had an accessible nature
which has allowed, fairly easily, the involvement of those directly affected by a
Provisional Order. This principle has been carried over to the recommended
procedures in this Report. However, the 1945 Act procedures carried over to the
Parliament under the Scotland Act 1998 and SI 1999/1593, whilst allowing a
procedure to be easily installed into the Parliament, do not perhaps provide for such
an understandable and open process.

130. Orders subject to SPP are not common but that is an inadequate reason for not
installing a procedure akin to that set out in for private Bills earlier and also to some
of  the procedures already in place within the Parliament for the processing of
subordinate legislation. The way to bring such changes about would be through an
ASP which could simply allow for standing orders to provide a new streamlined
procedure. Associated British Ports have provided helpful comments and both
McGrigor Donald and the National Trust for Scotland have indicated support for the
need to streamline the procedures to fit in with the more accessible workings of the
Parliament.

131. We conclude that the Procedures Committee in due course should return
to the matter of streamlining arrangements for Harbour Revision Orders and
SPP.

Further review

132. As noted earlier we considered and rejected the option of recommending that
new procedures be introduced by an Act of the Scottish Parliament (ASP). This was,
in part, because of the need to bring new procedures in speedily.

133. If the recommendations in this Report are accepted, with or without
modifications, they will lead to a new Chapter on private legislation procedure in the
standing orders. Experience of the operation of the existing standing orders
generally has led to some adjustment and improvement. We acknowledge that
lessons will be learned from experience of operating any new procedures for
private legislation. Parliament officials will however monitor the new
procedures very closely, in particular the issues surrounding legal
representation, costs and moving of amendments and will consult with users



of the system, both promoters and objectors, to identify any changes which
may be required in the light of experience (including any readjustment of
costs). In addition, officials will monitor any effect which these new
procedures might have on the workload of the Parliament, and in particular,
demands placed on members becoming involved in a Private Bill Committee. It
would, therefore, seem sensible to plan for a review.

134. We recommend that the new standing orders embodying the proposals
set out in this Report should, if adopted by the Parliament, be the subject of a
review not later than 2004.
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Section 1 Remit, membership and meetings

The remit of the Group, as agreed at the first meeting, was as follows—

1.1 To consider all aspects of a private Bill procedure for the Scottish Parliament,
including—

•  the detailed roles, functions and requirements of the Parliament and its committees,
promoters and objectors (including the conferring of any rights through the Parliament or
its committees on promoters and objectors) and the Scottish Executive

•  the timescales for the processing of private Bills through the Parliament and its
committees from lodging to Royal Assent and the processing of any objections lodged
against such Bills

•  costs including the level of any fees to be charged to parties involved

•  the deposit of any accompanying material to a private Bill

and to report with recommendations.

1.2 Consideration of any implications of incorporating the principles of the Consultative
Steering Group as adopted by the Parliament into a private Bill procedure including any
requirement to conduct consultation prior to the lodging of a Bill.

1.3 To advise on how Rule 9.17 of the Parliament’s standing orders might be amended to
reflect the Group’s recommendations.

1.4 Processing of harbour revision orders and any other orders subject to special
parliamentary procedure in the Scottish Parliament.

1.5 The membership of the Group was as follows—

Carol McCracken, Director of Clerking and Reporting (Chair)
Gavin Douglas QC, Senior Counsel to the Secretary of State for Scotland on Private
Legislation
Joe Durkin, President, Society of Parliamentary Agents
Fergus Cochrane, Assistant Clerk, Chamber Desk
Ian Leitch, Parliament Legal Services
John Patterson, Clerk to the Procedures Committee
Bill Thomson, Head of the Chamber Office
Katherine Wright, Assistant Clerk, Procedures Committee
Andrew Mylne, Clerk of Public Bills, Committee Office (one meeting)
Ann Nelson, Director of Legal Services (one meeting)
George Burgess, Executive Secretariat, Scottish Executive (first three meetings only)

1.6 The Group met on 5 occasions (22nd May, 5th June, 26th June, 7th August and 30th

August).



Section 2 Introduction

2.1 The Procedures Committee considered the issue of private legislation at its meeting on
20th June; noted the formation of the Private Bill Working Group and agreed to receive their
Report in due course.

Definition of private Bill
2.2 Proposals for legislation of a special kind for conferring particular powers or benefits
on any person or body which are in excess of or in conflict with the general law, are
promoted by means of a private Bill. As such, private Bills are distinguished from public Bills
which apply to the general community and are treated by the Parliament on a different basis.
Private Bills are promoted by interested parties, such as individuals, companies or local
authorities. The parliamentary process is partly legislative (in that Parliament requires proof
that the proposed legislation contains provisions relevant to the public interest which cannot
properly be secured without the Bill in question) and partly judicial (in that it involves a
balancing of private rights between the new rights being sought by the promoter and the
rights of others which may be adversely affected).

2.3 Since the establishment of the Parliament, no private Bills have been introduced, but
such Bills may be expected to be introduced in future. In view of this, the Group was keen to
make rapid progress in order to ensure that, subject to the views of the Procedures
Committee, a satisfactory structure for the processing of private Bills was in place in
advance of the next deposit date for introducing Bills as currently prescribed in Rule 9.17 of
standing orders (27th November).

2.4 The procedures recommended in this Report could be brought into effect through
standing orders. In addition, it is proposed that much of the detailed procedural material
which is required in respect of private Bills should be determined by the Presiding Officer
under the new standing orders and set out in Guidance prepared by the clerks. Parliament
officials have already begun work on the preparation of draft standing orders and Guidance,
which will be progressed as the Procedures Committee consideration of the proposals
develops.

Hybrid Bills
2.5 Hybrid Bills are public Bills introduced by the Executive which may in certain respects
affect private rights. They are very uncommon in legislation applicable to Scotland and were
not considered by the Group to require any special provision in standing orders at this stage.
However, once procedures have been fully developed for private legislation, it is
recommended that Parliament officials should be invited to bring forward proposals for the
handling of hybrid Bills, making best appropriate use of the Rules for public and private
legislation.



Section 3 The need for change

Pre-Scottish Parliament private legislation procedure on devolved matters
3.1 Prior to the establishment of the Parliament, private legislation in Scotland was
generally processed under the Private Legislation Procedure (Scotland) Act 1936 (referred
to throughout this Report as ‘the 1936 Act system’). This Act allows promoters to petition the
Secretary of State for Scotland with a draft Provisional Order (the equivalent of a Bill), and
for objectors to ‘petition against’ (object to) the Order. Failure to resolve all outstanding
petitions against by discussion between the parties means that the Secretary of State would
instruct an inquiry before four Parliamentary Commissioners sitting in the area to which the
Order related. The Commissioners hear evidence on behalf of the promoter and the
objectors, including cross examination, before making a decision: to allow the Order to
proceed as it stood; to proceed with amendments; or to reject the Order. This process is in
effect a quasi-judicial one which seeks to balance the interests of the promoter seeking to
acquire new rights and the interests of others whose rights stand to be adversely affected.

3.2 A decision to ‘make’ the Order (when the Bill is signed by the Secretary of State) is
followed by a Bill to confirm the Order being introduced into Parliament, usually commencing
in the House of Commons. The proceedings in the two Houses are in practice something of
a formality since all contentious points would have been dealt with beforehand. Members
can of course object or table amendments, but this is very uncommon. A member or a third
party can petition that the Bill be referred to a Joint Committee of both Houses for further
consideration and, if such a motion to that effect is carried, evidence can be led before the
Joint Committee. However, such procedures are not used frequently, the last occasion they
were used being in 1985. If in the opinion of the Lord Chairman of Committee, House of
Lords and the Chairman of Ways and Means, House of Commons an Order contains
provisions which ‘relate to matters outside Scotland to such an extent, or raise questions of
public policy of such novelty and importance, that they ought to be dealt with by private Bill
and not by Provisional Order’ then, the Secretary of State would refuse to issue the Order
and it would be open to the promoter to proceed by way of a private Bill or a ‘substituted Bill’
through both Houses.

3.3 There were recognised advantages to this system. It was introduced to take account of
the fact that Scottish private legislation raised issues of local concern in Scotland, and there
was no good reason why such issues should be aired in Westminster, with all the associated
travel costs and inconvenience to those concerned. A by product of the system was that it
used minimum Parliamentary time in considering local Scottish issues (English and Welsh
private legislation was and continues to be considered in Westminster (see para. 3.7)). The
Bill to confirm a Provisional Order normally goes through both Houses formally, with no
debate and subject to a ‘fast track’ procedure.

3.4 The main promoters tend to be local authorities and British Rail (latterly Railtrack),
although a wide range of organisations has promoted private legislation over the years, for
example, the Church of Scotland, the Edinburgh Merchant Company and Scottish
Enterprise.

3.5 The Provisional Orders themselves have covered a wide variety of issues, including
the lending of the Burrell Art Collection outwith Glasgow, authorisation of the Jim Clark
Memorial Rally in the Borders and the development of a guided busway system between
Edinburgh airport and the city centre.

3.6 The Scotland Act 1998 provides that promoters of private legislation dealing with



reserved or part reserved/part devolved matters must continue to use the 1936 Act system
(schedule 8, paragraph 5).

Position in England and Wales
3.7 Private legislation in England and Wales is dealt with by means of a private Bill
procedure. Bills proceed through both Houses of Parliament and involve a select committee
sitting in each House. The procedure for English and Welsh private legislation therefore
involves a much closer participation of the Westminster Parliament than for Scottish private
legislation.

Current Scottish Parliament private Bill provisions
 3.8 The Scotland Act 1998 (section 94) provides that promoters of private legislation
dealing only with devolved matters now have to approach the Scottish Parliament and
proceed by means of its procedures. Section 36 (stages of Bills) requires the standing orders
to make provision for the various stages which Bills will go through in the Parliament.

3.9 The current private Bill standing orders as set out in Rule 9.17 (see Annex B) have
similarities with the 1936 Act system. There are twice-yearly deposit dates and requirements
as to the documents which may need to accompany a Bill. There are also substantial
differences, particularly in relation to the level of involvement of the Parliament in the
processing of private legislation. Moreover, the duties and responsibilities which were placed
on promoters of private legislation under the 1936 Act system are not wholly reflected in the
current provisions.

Specific concerns with current provisions
3.10 Rule 9.17 is only one of the ‘special rules’ in Chapter 9. Consequently, private Bills
are currently subject to largely the same three-Stage process as public Bills.  Elements of
this process are not well adapted to the consideration of private legislation. The Group has
therefore concluded that it would be better to have the distinct procedures for private Bills
kept separate from those which apply to other Bills. If the procedures set out in this Report
were to be endorsed, there would be substantial and unique differences. There is also some
concern about the lack of detail and clarity in this Rule which, the Group considers, could
lead to confusion and uncertainty on the part of promoters and indeed the Parliament over
the exact procedures for processing private Bills. The choice of lead committee, the need for
a lead committee to be identified prior to the introduction of a Bill and practical issues
surrounding the Stage 2 process require to be reviewed.

3.11 Other main differences between the two systems which highlight potential difficulties
are set out below—

•  The existence under the 1936 Act of requirements on promoters to satisfy certain
conditions in relation to the promotion of an Order and to do so by specified times and at
specified places, for example, notification to people affected by a proposed works Order,
or deposit of certain documents along with the Order, such as maps, plans and sections
and an environmental statement (as required under the Environmental Impact
Assessment (Scotland) Regulation 1999), is not paralleled in Rule 9.17 although
standing orders could provide that requirements of this kind be complied with, failing
which a private Bill would not proceed.

•  There is a requirement under the 1936 Act for promoters to appear before the Examiners
of Private Bills in both Houses of Parliament to swear before them that they have
complied with all of the necessary General Orders (the equivalent of standing orders)
under the Act relating to the deposit of documents, advertisement of proposals,



notification to people affected. If they have not complied with the relevant General
Orders then the Examiners will report accordingly and the Order will proceed only with
the agreement of the Lord Chairman of Committees in the House of Lords and the
Chairman of Ways and Means in the House of Commons. Rule 9.17 does not address
this issue, although obtaining some assurance that preliminary conditions had been met
would be an important issue for a committee before it undertook its formal consideration
of a private Bill.

•  There is no mention in Rule 9.17 of a requirement on corporate promoters to consult
their shareholders or members and to confirm that the agreement of such was secured
before promoting any private legislation. By contrast, the 1936 Act placed a requirement
on a promoter to produce a statement confirming that the agreement of shareholders or
members had been sought and obtained prior to deposit of the Order.

•  As noted above, the procedures under the 1936 Act provide for an inquiry to consider
unresolved objections. However, Rule 9.17 does not make it clear whether a committee
considering a private Bill may invite promoters or their agents (e.g. Parliamentary
Agents, counsel, solicitor) and objectors to lead evidence before them on the Bill. Of
course such committees would have the same powers to summon or invite witnesses as
any other committee of the Parliament. While Rule 9.17 does allow committees to take
evidence, it could be argued that parties should be heard and that reliance on a
committee to exercise a discretionary power to invite them to attend is not sufficient to
protect their interests.



Section 4 Options considered

4.1 At the first meeting of the Private Bill Working Group, consideration was given to what
sort of private Bill system the Parliament might want to adopt.

4.2 The Group recognised the advantages of the 1936 Act system, not least of which is
familiarity amongst regular users of the system. There was general agreement that whatever
procedures were to be recommended, the essential features of that system should not be
set aside. Two main approaches were considered.

First approach
4.3 The whole system could be set out in standing orders and Guidance. It would not
require legislation. Guidance would be written to complement the new standing orders in
which the necessary detail of deadlines, content of documents, distribution of material etc.
would be set out. This could not be finalised until the Presiding Officer was able to make
determinations under the new standing orders. The essentials of the procedure would be as
follows—

•  The promoter would be required to advertise the proposals in local newspapers
informing people of the intention to lodge a Bill with the Parliament,  giving details of
where copies could be inspected/purchased and the arrangements for objecting. The
promoter would also be required to provide notification to persons directly affected by the
Bill such as landowners.

•  The promoter would lodge the Bill along with certain “accompanying documents”.

•  A small “private Bill committee” of MSPs would be appointed to consider and report on
the Bill.

•  Promoters and objectors would be invited to appear before the Committee to lead
evidence and make submissions.

•  The Committee would consider proposed amendments, a Marshalled List would be
compiled and the Committee would debate and decide on the amendments before
reporting to the Parliament.

•  At the final stage, the Parliament as a whole would consider the reprinted Bill and any
amendments lodged by members after the ‘committee’ stage.

4.4 The advantages identified by the Group with this approach are as follows—

•  Having a ‘Parliament-led’ system fits better with the accessible and participative nature
of its proceedings. While private Bills deal with important local issues, the Group
concluded that it would be appropriate for the Parliament to lead on consideration of
them. It in effect becomes the focal point for all parties concerned, not just for the
procedures but also in the dissemination of advice and information relating to the
procedures.

•  The proposed system is more akin to the Westminster system for England and Wales of
having a Parliament-based system with all proceedings and the giving of evidence taking
place before a Parliamentary committee. The Parliament therefore has a direct



involvement in the processing of the Bill from start to finish, thereby allowing it to gather
all facts and information relating to the Bill from all parties concerned (as opposed to the
mixture of a system involving parliament and government which exists under the 1936
Act system and where evidence is aired outside before the Bill comes before
Parliament).

•  It should be achievable, requiring only changes to standing orders and the preparation of
detailed guidance.

•  As the work in drafting the new procedure could be done by parliamentary officials, any
new procedure could be prepared quickly.

•  It can be monitored closely by officials to check on its workability and whether any
changes/modifications are required through experience (see Section 9).

•  We understand that the Scottish Executive are content for procedural responsibility for
private Bills to be transferred from government to the Parliament with the Executive
limiting itself to the consideration of its own policy interests in individual Bills.

Second approach
4.5 The second approach, which could be achieved only by an Act of the Scottish
Parliament (ASP), would reproduce or apply aspects of the 1936 Act system to the
Parliament in relation to wholly devolved matters. The overall aim would be to create a
simpler version of the 1936 Act system, adapted to the post-devolution situation of the open
and accessible workings of the Parliament.

4.6 A summary of what such an Act might provide is as follows—

•  The promoter would apply to the Scottish Executive for the enactment of a draft
Provisional Order. There would be clear requirements on the promoter to advertise his
intentions and prospective objectors would be given rights to register their concerns.

•  A public inquiry would be held under the Executive’s auspices. The inquiry would give
rights of audience to objectors and would constitute quasi-judicial proceedings taking
place outside the Parliament. It could involve MSPs acting as ‘Commissioners’ and non-
MSPs could also be involved.

•  If the inquiry led to a report in favour of legislation, a private Bill would be introduced and
subjected to a simple and rapid progress through Parliament with only limited opportunity
for amendment and debate. However, a member could object or a third party could
petition that the Bill be referred to a ‘private Bill committee’ for further consideration.

4.7 While the Group recognised the advantage of this approach in removing much of the
business from the Parliament to an inquiry setting, thereby placing less of a burden on the
timetabling of business in the Parliament, the Group concluded that there were no strong
arguments for involving the Executive in the process. The Group also felt, for the reasons
outlined above, that the Parliament should be involved in considering private legislation
proposals, which, while not of general public concern, could have a significant impact on
local areas.

Timescale for either approach
4.8 The Group was aware of the need to make progress rapidly, and certainly well in



advance of the next deposit date of 27th November, so that promoters could satisfy whatever
pre-lodging requirements were eventually required. If Rule 9.17 is not amended by that date,
any Bill lodged would have to be processed under the Rule as it stands at present. The
Group recognised that the second approach would take up considerable Parliamentary time
and resources.

Conclusion and recommendation
4.9 The Group concluded that it should recommend the first approach, and it therefore
focussed on drawing up detailed proposals under that option.



Section 5 Summary of proposed procedure

5.1 A summary of the proposed procedure is as follows—

Lodging of Bill
•  The promoter lodges the Bill with the Clerk;

•  Clerk checks to ensure that the Bill and all accompanying documents have been lodged
in accordance with standing orders (Explanatory Notes; Promoters Memorandum;
Estimate of Expense and Funding Statement; maps, plans, sections, book of reference,
environmental statement; Promoters Statement outlining (i) notification to landowners,
owner/occupiers of properties affected by the Bill, (ii) consultation and prior agreement
with company shareholders or members, (iii) arrangements for newspaper
advertisements and (iv) where copies of the Bill/documents can be inspected or
purchased; and the assignation of copyright in the Bill and certain accompanying
documents);

•  Presiding Officer prepares a statement of legislative competence.

Introduction, printing and distribution
•  Clerk will then arrange with the promoter for the Bill to be introduced and for it and

certain accompanying documents to be printed by the Parliament and distributed to
specified offices and partner libraries. Promoter arranges for remaining documents to be
provided.

Objections
•  Objections to the Bill can be lodged with the Clerk up to two months from date of

introduction;

•  Objections must comply with criteria specified in standing orders including explanation
on how objector will be ‘adversely’ affected by the Bill;

•  Clerk will arrange for all objections to be distributed to same offices as those to which the
Bill and accompanying documents were distributed.

Appointment of Private Bill Committee
•  Clerk requests the Parliamentary Bureau to arrange for the appointment of a Private Bill

Committee of up to five members in respect of the Bill;

•  The Bureau should not propose as a member of the Committee, (a) any member of the
Parliament who resides in the area which would be affected by the Bill; (b) any
constituency member of the Parliament, part of whose constituency falls within the area
to be affected by the Bill; (c) any regional member, any part of whose region falls within
the area to be affected by the Bill. In addition, the Bureau should have due regard to the
registered interests of members who are being considered for appointment;

•  The Committee may appoint an external adviser.

Cross-examination
•  A system of direct questioning between parties (promoter and objectors) should be

adopted by the Private Bill Committee. Such an adversarial approach does not currently



feature in the practice of the committees of the Parliament.

Preliminary Stage of Bill
•  The Committee meets to consider: compliance with standing orders (lodging of Bill and

accompanying documents, objections), whether the Bill is suitable for a private Bill, the
admissibility of objections, submissions from objectors on possible non-compliance by
promoter with standing orders regarding consultation/notification of the Bill and any
questions of who should appear (the ‘right to appear’) before them;

•  The Committee decides whether any further preliminary procedure is required, whether
the Bill may proceed to next stage or whether to recommend that the Parliament reject
the Bill.

Consideration Stage
•  If the Committee is satisfied that the Bill should proceed, it will move to the second stage

(the ‘committee’ stage), at which the terms of the Bill would be considered in detail, along
with any proposals for amendments;

•  Proposed amendments might be lodged by promoter and objectors at this point;

•  The Committee would decide on the order in which the sections and schedules of the Bill
were to be considered (same procedures used at Stage 2 of public Bill);

•  The Committee would hear submissions and, if appropriate, evidence on behalf of the
promoter and any remaining objectors;

•  Following a break in the Committee’s consideration, members of the Committee may
lodge amendments; Clerk would then prepare marshalled list of all amendments;

•  The Committee would debate and decide on the amendments which would then be
incorporated into a new print of the Bill;

•  A report setting out the Committee’s reasons for accepting/rejecting amendments may
be produced for next stage, consideration by Parliament.

Final Stage
•  Parliamentary Bureau timetables the Bill for the final stage in the Parliament. Now open

to all MSPs to lodge amendments to the Bill. Amendments are selected by the Presiding
Officer as with public Bills at Stage 3;

•  Open to any member by motion to  propose that the Bill be referred back to the
Committee (only once) for further consideration of the Bill or any specified part of it. If
agreed to, consideration on the Bill is adjourned to a time to be recommended by the
Bureau. The Committee would conduct further consideration on any matter specified in
the motion and, if appropriate, hear further evidence on behalf of the promoter and
objectors;

•  At the conclusion of the third stage, with or without debate, the Parliament would then
decide the question whether the Bill should be passed. If passed, it would be submitted
for Royal Assent in the normal way.



Section 6 Proposed procedure in detail

6.1 The procedure would fall into three stages:

•  the first (the Preliminary Stage) will cover the lodging of the Bill with the Clerk, the
printing and distribution of documents, the lodging of objections and the appointment of a
Private Bill Committee;

•  the second (the Consideration Stage) will cover the meetings of the Private Bill
Committee including Preliminary and Consideration;

•  the third (the Final Stage) would involve a debate in the Parliament on the Bill
incorporating any amendments made by the Committee.

The detailed recommended procedures are set out below.

Lodging of Bill
6.2 The process would begin with notification and consultation by the promoter with the
Clerk of the intention to lodge a Bill. The Group recommends a departure from the existing
limitation to two lodging dates each year. It proposes that promoters should be able to lodge
the Bill with the Clerk on any day that the Office of the Clerk is open, but not during a
Parliamentary recess or when the Office is closed for four days or more. The lodging of the
Bill would not be taken as the introduction of the Bill, but simply the process of submitting the
Bill to the Parliament so that compliance with its formal pre-introductory procedures could be
checked.

6.3 The Bill would be lodged by the promoter delivering a copy to the Clerk along with all
necessary accompanying documents. The Clerk would check that the Bill and all
accompanying documents had been lodged in accordance with standing orders and the
relevant Guidance.

Introduction
6.4 Once the Clerk was satisfied that standing orders had been complied with and  once
the Presiding Officer had made a statement of his view on legislative competence (see para.
6.6), the Bill, now signed by the promoter, would be deemed to be introduced. The Clerk
would then ensure that notice of the Bill's introduction was made in the Business Bulletin,
showing its short and long title and the name of the promoter.

6.5 The Private Bill Committee once established (see paras. 6.19-6.24 below) would take
note of any submissions on the matter of compliance with the pre-introduction procedures.
The Committee would be able to reject the Bill or, in appropriate circumstances, to defer
further consideration until certain conditions had been met. These could relate to further
advertisement or notification.

Accompanying documents
6.6 One of the accompanying documents (as required for all Bills under the Scotland Act
1998), would be a statement by the Presiding Officer indicating whether, in his view, the Bill
if enacted would be within the legislative competence of the Parliament; and if not, indicating
which provisions would not be. As with other Bills, an adverse certificate would not be a bar
to the introduction of the Bill.

6.7 It is proposed that the other accompanying documents would be as follows—



(i) Explanatory Notes summarising objectively each provision of the Bill and giving
other information necessary or expedient to explain the effect of the Bill;

(ii) a Promoter's Memorandum setting out—

•  the objectives of the Bill,
•  what other alternatives of achieving these objectives were considered by the promoter

and why the approach taken was adopted.

(iii) in the case of any ‘works’ Bills an Estimate of Expense and Funding
Statement. This would set out clearly the total cost of the proposed project and a
breakdown. It would also include details of how it was intended to pay for the proposed
project;

(iv) in the case of a Bill which sought to authorise the construction or alteration of
works or the compulsory acquisition or use or improvement of lands or buildings, appropriate
maps, plans, sections, book of reference and environmental statement. Where any of
these documents were required but were not lodged with the Clerk, a written statement
setting out why they had not been lodged, would be provided;

(v) a Promoter’s Statement, signed by the promoter, detailing the following—

(a) that notification, discussion and consultation was held by the promoter
with each owner, lessee or occupier of any land, house or building affected by the
proposed Bill together with details of the notification, discussion and consultation
which took place and that agreement was obtained;

(b) where appropriate, all notification, discussion and consultation held with
the directors or members of the company (within the meaning of the Companies Act
1985 or otherwise constituted) promoting the Bill and that agreement of three
quarters of the members, by means of a special resolution obtained at an
Extraordinary General Meeting of the company for the purpose of seeking agreement
to the promotion of the Bill, had been obtained. Such notification, discussion and
consultation should apply where the Bill relates to any separate class of proprietors
or members of any such company, society, association or partnership as distinct from
the proprietors or members generally. The Statement should specify the date of the
meeting and the number of votes cast for and against the resolution and any
abstentions;

(c) all arrangements made for advertisement of the promoter’s intention to
introduce the Bill;

(d) where copies of accompanying documents would be lodged and made
available for sale (see paras. 6.9-6.11 below);

(vi) an assignation of copyright in the Bill and the documents referred to in para.
6.10(i) in favour of the Scottish Parliamentary Corporate Body and an assignation of
copyright or an irrevocable licence to use or reproduce the Bill as may be required by the
Parliament, in such other supporting documents and materials as may be determined. (A
similar assignation is made in general terms by HMSO, for and on behalf of the Executive, in
relation to certain accompanying documents for Executive Bills.)



6.8 The Working Group anticipates that the standing orders would empower the Presiding
Officer to determine appropriate detailed requirements relating to paragraph 6.7, particularly
in respect of the format of the accompanying documents required for works Bills. Clerks
would ensure that such determinations were reproduced in Guidance.

Provision and distribution of copies
6.9 Once the Bill had been introduced, copies of the Bill and the accompanying documents
would be made available for inspection at each Parliament partner library in the area
covered by the Bill and at such other offices as the Guidance specified4. Responsibility for
printing and distribution would be with the promoter except in relation to the Bill itself and
certain accompanying documents.

6.10 The Group considered the practicalities of printing, amending, publishing and
distributing certain key documents in the private bill process and suggests as follows—

(i) the Clerk would arrange for the Bill, the Explanatory Notes, the Promoter’s
Memorandum, the Estimate of Expense and Funding Statement, the Promoter’s Statement
and the Presiding Officer's statement regarding legislative competence to be printed by the
Parliament. These would therefore all come under the copyright of the Scottish
Parliamentary Corporate Body. The Bill would be numbered as part of the Parliament’s Bill
numbering system;

(ii) the promoter would be responsible for the provision of any maps, plans, sections,
book of reference and environmental statement and for the assignation of copyright.

6.11 The Clerk would arrange for copies of the Bill and the accompanying documents
printed by the Parliament to be distributed to those offices specified in the Guidance. The
promoter would be responsible for distributing copies of the remaining accompanying
documents (other than the assignation of copyright). All accompanying documents (other
than the assignation of copyright) would be made available for public inspection and sale at
such offices as prescribed in the notice of advertisement (in accordance with the standing
orders and the Guidance).

Lodging of objections
6.12 The Group accepts that departure from the 1936 Act timetable necessitates the
identification of an appropriate period for the lodging of objections. The Group concluded
that there should be a period of two calendar months from the date of introduction during
which objections in writing could be lodged with the Clerk. These might include objections to
the substance of the proposal, or to the adequacy of the pre-introduction advertisement and
notification procedures, as well as comments on the accompanying documents. All
objectors, including public bodies, would require to establish their right to be heard as an
objector (see para. 6.25 below).

6.13 The two-month period would exclude any period when the Office of the Clerk was not
open for a period of four days or more. If the two-month period expired on a day when the
Office of the Clerk was not open, then the first later day that it was open would be taken as
the expiry date.

6.14 Any objection submitted after the expiry of the two-month period would not normally be
considered by the Private Bill Committee. However, it could have discretion to waive the
                                                
4 The Parliament has 76 partner libraries as a resource for members of the public, allowing them
direct access to comprehensive and current information on the Parliament. As well as providing a
focal point for information about the Parliament (how it works, its activities), they also handle enquiries
from the public.



normal requirement. In such circumstances, the objector would need to make
representations as to why their objection should be considered.

6.15 The Presiding Officer would, it is suggested, determine the style and format for
objections, and this would be set down in the Guidance. Objections could be lodged
electronically but should not be accepted until a confirmatory version signed by the objector
had been received by the Clerk.

6.16 Standing orders or the Guidance, could require that objectors should—

•  specify the nature of the objection;

•  specify whether it was against the whole or only specified provisions of the Bill; and

•  specify how the objector or his interest would be adversely affected by the terms of the
Bill.

6.17 Each objector would be notified by the Clerk that his or her objection had been
received. The Clerk would ensure that notice was made in the Business Bulletin at the expiry
of the two month period, listing all objections received and showing the name of the objector.
Notification to the objector, publication in the Business Bulletin and distribution of objections,
including to the promoter, would not be taken as confirmation that the objection was valid.
That would be a matter for the private Bill committee to determine in any disputed case.

6.18 The Clerk would arrange for the distribution of all objections to the relevant partner
libraries and to those offices at which a copy of the Bill and accompanying documents were
lodged including at the offices of the promoter or their agent.

Establishment of Private Bill Committee
6.19 Once the Bill had been introduced, it is suggested that the Clerk should invite the
Parliamentary Bureau to establish a Private Bill Committee to consider the Bill. The Group
considers that its membership should normally be five members with a quorum of three. The
Group thought it unlikely that there would be any need for a larger Committee, and
considered that any smaller number would be unworkable. In making recommendations on
membership, the Bureau would have regard to the balance of parties within the Parliament.

6.20 In its consideration of this issue, the Group was aware of the quasi-judicial nature of
the proceedings and of the consequent need to ensure that such a Committee and its
members individually were seen as neutral and impartial. This would be consistent with the
1936 Act system which prohibits MPs or peers with local interests acting as Parliamentary
Commissioners at any inquiry into an Order. Indeed, before serving as a Commissioner,
each is required to sign a Declaration that they have “no personal or local interest in the
Order” and, in the case of a Commissioner who is an MP, a Declaration that “my
constituents have no local interest in the Order”.

6.21 There may therefore be merit in continuing the practice of not allowing members to
serve on a Committee if they represent or reside in any area to be affected, and this would
cover both constituency and list members. The Group recognised that there is a relatively
small pool of MSPs and noted that there could be more than one private Bill proceeding at
the same time. The Group’s view is that each Bill would require a separate Committee in
order to allow the Committee to discharge its function adequately. In the event of there being
inadequate numbers of eligible members, the Group concluded that only one Committee
should be able to meet at any one time.  Recent experience suggests that there are unlikely



to be more than two private Bills in any year.

6.22 The next issue which the Group considered was that of registered interests and
whether it was appropriate for members who had a relevant interest registered in the
Register of Members’ Interests to be excluded from membership of a Committee. The Code
of Conduct for Members of the Scottish Parliament states the main purpose of the Register,
“…is to provide information about certain financial interests of members which might
reasonably be thought by others to influence members’ actions, speeches or votes in the
Parliament, or other actions taken in their capacity as members.”5 In other words, the
approach is to ensure that such interests are transparent and not to inhibit members’
participation in the proceedings of the Parliament.6  Nevertheless, the Group  concluded that
there ought to be a process of sifting and judgement in appointing Committee members in
order to avoid any challenge over the independence and impartiality of the Committee.

6.23 Accordingly, the Group recommend that the Parliamentary Bureau, in its consideration
for appointment to a Private Bill Committee, should not propose as a member, (a) any
member of the Parliament who resides in the area which would be affected by the Bill; (b)
any constituency member of the Parliament, part of whose constituency falls within the area
to be affected by the Bill; (c) any regional member, any part of whose region falls within the
area to be affected by the Bill and that the Bureau should have due regard to the registered
interests of members who are being considered for appointment.

6.24 The Committee could appoint an external adviser relating to the Bill. Any such
appointment should be subject to the existing committee procedures on appointing advisers.

Competency of objection and who should appear
6.25 Any questions of whether an objector could be adversely affected by a Bill and
questions of who should appear before the Private Bill Committee should be decided by the
Committee. In addition to individual objectors, the Committee could hear evidence from
representative organisations, for example, a community council or the RSPB, who in their
objection lodged against the Bill have specified how their interests would be adversely
affected by it. In the case of Bills promoted by companies etc. (see para. 6.7(v)(b)), the right
to appear before the Private Bill Committee would however not extend to individual members
of the company who were dissatisfied with the majority decision at the Extraordinary General
Meeting to proceed with the promotion of the Bill.

Evidence gathering
6.26 It is inherent in the 1936 Act system that the resolution of disputes between promoters
and objectors is achieved through negotiation and detailed inquiry involving the leading of
evidence and the cross-examination of witnesses. This means that any party is entitled to
lead evidence and to question any witness who gives evidence on behalf of another party.
This adversarial approach has not been used as a committee procedure in the Scottish
Parliament. Instead, the practice hitherto has been for committees to adopt the inquisitorial
approach to the examination of witnesses. Those who have experience of the 1936 Act
system point to the quasi-judicial nature of private bill procedure and argue that only direct
questioning between parties provides the rigour necessary to clarify and expose the issues
fully.

6.27 This issue is critical to the workings of the procedures adopted for private bills in the
Scottish Parliament.

6.28 The Group considered three different approaches—
                                                
5 Code of Conduct for Members of the Scottish Parliament, Edition 1 (25.02.2000), Section 4.1.1, p 8.
6 Code, Section 6.12, p 41.



(i) proceedings conducted purely by committees, in inquisitorial mode;

(ii) adversarial proceedings, as allowed by the 1936 Act and

(iii) the appointment of an adviser, or counsel, to assist the Committee.

6.29 The first approach would be to adopt the procedures currently used by committees of
the Parliament whereby only members of the committee could undertake any examination of
witnesses.

6.30 The Group was conscious of the need to take proper account of the fact that private
legislation proceedings, with their involvement in private rights, are quasi-judicial. This
means that any Private Bill Committee conducting an inquiry must approach the task with an
open mind. Therefore, Committee members would need to be wary of pursuing individual or
collective investigations beforehand into aspects of the subject matter of the Bill. They would
accordingly not be in a position to conduct a detailed and thorough examination of all of the
topics canvassed before them by the parties.

6.31 It is the parties themselves who will clearly know best what aspects they wish to bring
to the attention of the Committee by means of direct questioning and the potential flaws in
the arguments put forward by other parties. The adversarial system of inquiries adopted
under the 1936 Act has worked well. It is also accepted practice in other tribunals and
inquiries (e.g. industrial, social security, planning). Cross-examination properly and
effectively conducted does not merely consist of asking random questions. To have any
value, it must be conducted with all the detailed background knowledge of the subject matter
which has been acquired through lengthy and careful preparation. This could be achieved
through the second approach.

6.32 There is a distinct difference between the work of a Private Bill Committee (given the
nature of a private Bill as outlined earlier) and that of any other committee of the Parliament.

6.33 On the third approach, which would again limit the questioning of parties to Committee
members, it would be for the Committee to appoint an adviser or counsel who could meet
with the parties involved to seek clarification of the evidence they intended to submit and
also the questions and issues they would like to raise with other parties. The adviser/counsel
could then report back to the Committee members and brief them accordingly, highlighting
topics that the Committee might want to pursue. This certainly goes further than the first
approach and would provide a facility for the promoter to raise the issues, albeit indirectly, on
which they would like clarification from objectors and vice versa and between Committee
members and the promoter/objectors. However, it is recognised that this may be a rather
cumbersome approach and, while it would provide for a slightly greater degree of in depth
questioning, it would not provide the same degree of rigour as direct questioning between
parties.

6.34 The Group understands that there is no legal bar to the promoter and any objector
hiring agents (who could be legally qualified) to appear in a representative role and to be
involved in the proceedings of the Parliament. In practice, therefore, the promoter could lead
evidence which could then be questioned by objectors and the Committee. The objectors
could then lead evidence which could be questioned by the promoter, the Committee and
any other objectors. The Group considers that this approach would be most likely to secure
adequate scrutiny of private Bills and would be fairest to promoters and objectors alike. The
Group therefore recommends that those appearing should be able to lead evidence and to



cross-examine witnesses.

Stages
6.35 The Group has examined the parliamentary processes which will be required to ensure
the proper consideration of any private Bill and any objections to it. The Group concluded
that there should be three stages of a private Bill. These are set out in greater detail below. It
will be noted that these are different from the three stages set out in Chapter 9 of standing
orders.

Preliminary Stage
6.36 At the Preliminary Stage, the committee would consider the following—

•  Compliance with standing orders and the guidance;

•  whether the objectives of the Bill were suitable for a private Bill;

•  the admissibility of objections and any questions of who should appear before the
Committee (right to appear); and

•  submissions from objectors to the effect that any preliminary requirements had not been
met or that there was a need for further consultation on the Bill.

6.37 There are a number of possible outcomes at the conclusion of the Preliminary Stage—

(i) further preliminary procedure (where the promoter could be required to satisfy
further conditions or provide clarification of an issue);

(ii) proceed to next stage, or

(iii) rejection.

6.38 On completion of this stage, if the Committee agreed to the Bill proceeding as a private
Bill, it would go automatically to the next stage. If the Committee agreed that the Bill should
not proceed as a private Bill, then the Committee would report accordingly to the Parliament.
The final decision would then be for the Parliament.

Consideration Stage
6.39 The purpose of this Stage is to allow the Bill to be considered in detail and, if need be,
amended. In recommending procedures to be followed, the Group has considered carefully
how to reconcile two principles that are at work here. The first is that, because of the special
interests that promoters and objectors have in relation to a private Bill, it is appropriate that
they have a right and not just an opportunity to make representations on the detail of the Bill,
including proposed amendments. The second principle is that only MSPs may be given the
right to participate directly in the proceedings of a Parliamentary committee, including the
right to lodge, move and vote on amendments to a Bill.

6.40 The Group has concluded that the most effective way to reconcile these principles is
for this Stage to consist of two distinct parts. The first would involve the Committee hearing
oral submissions from the promoter and objectors on the principle of the Bill and on any
proposals to amend the Bill. The second would be a more formal process of Committee
members moving and disposing of amendments.

6.41 During the first part of the Stage, the promoter and objectors would have a right to



appear before the Committee and lead evidence (by counsel or otherwise). Further written
submissions might also be made by any party, which could (but need not) be in the form of
proposed amendments.

6.42 The second part of the Stage would begin at a later meeting, at least a week after the
conclusion of the first part. In the interim, members of the Committee (but not other MSPs)
would be able to lodge amendments to the Bill. These amendments would be subject to
similar rules in relation to deadlines for lodging, criteria of admissibility and printing in the
Business Bulletin as apply to public Bill amendments. The Clerk would prepare a marshalled
List of all admissible amendments lodged (as at Stage 2 of a public Bill, there would be no
selection of amendments at this Stage) and the Convener would group the amendments for
debate. The Committee would decide the order in which the sections and schedules of the
Bill were to be considered.

6.43 The Committee would debate and decide the amendments according to similar
procedures as are employed in relation to a public Bill at Stage 2, thus amendments would
be moved and disposed of (by division, if necessary) in the order of the Marshalled List but
debated in the groups decided by the Convener. In addition, each section and schedule of
the Bill and the long title would be agreed to at the appropriate point in proceedings. Neither
the proposer nor any objectors would normally have any part to play in these proceedings.
However, the Committee could, if it chose, adjourn the proceedings on amendments in order
to hear further submissions on a particular issue from the promoter and/or objectors – just as
committees dealing with public Bills may take further evidence during Stage 2.

6.44 At the end of the Stage, the Bill would be reprinted as amended by the Committee. It
would be this amended version of the Bill that would form the basis for the final stage of the
Bill’s progress. In addition, the Committee could publish a report to the Parliament, setting
out its view on the principle of the Bill and on objections considered, including reasons for
accepting or rejecting those objections.

Final Stage
6.45 The Parliamentary Bureau would then include the Bill in a Business Motion so that it
could be referred to the Parliament for final consideration. At this Stage it would be open to
all MSPs to lodge amendments to the Bill. Amendments would be selected by the Presiding
Officer in the same way as that discretion is exercised at Stage 3 of public Bills.

6.46 At this point, it would also be open to any member by motion to propose that the Bill be
referred back to the Committee for further consideration of the Bill or any specified part of it.
The standing orders would need to provide that any such motion required to be debated but
that the Bill could be referred back to the Committee only once.

6.47 If such a motion was agreed to, consideration of the Bill would be adjourned and the
Parliamentary Bureau would refer the Bill back to the Committee which would conduct
further consideration on any matter specified in the motion. It would, if appropriate, hear
further evidence on behalf of the promoter and objectors.

6.48 At the conclusion of this Stage, with or without debate, the Parliament would then
decide the question whether the Bill should be passed. If passed, it would be submitted for
Royal Assent in the normal way. If not, the Bill would fall.

Withdrawal of Bill
6.49 It should be possible for a Bill to be withdrawn by the promoter at any time. The
agreement of the Parliament would not be required for this.



Section 7 Costs

7.1 The Group gave consideration to the issue of costs which will arise in the processing
of private legislation. These costs will relate to staff time, to the printing and publication of
Bills, the Official Report, and to accommodation.

7.2 It is of course difficult to gauge what these costs will be, given that no private Bill has
yet been considered by the Parliament under any procedure.

Costs under the 1936 Act system
7.3 Under the 1936 Act system, the following costs apply to the promotion of a draft
Provisional Order:

•  £5,000 fee (or £1,250 in the case of a ‘non-profit’ making organisation e.g. educational or
charitable organisations) payable by the promoter on deposit of the Order with the
Secretary of State for Scotland;

•  £20 fee payable by the objector on deposit with the Secretary of State of each petition
against (objection to a draft Provisional Order);

•  provision by promoters of suitable accommodation for the holding of an inquiry;

•  costs of arrangements for taking verbatim shorthand notes of evidence and their
transcription (will depend on length of inquiry, number of witnesses, objectors etc). Such
costs may be split between the promoter and the objectors or, on the recommendation of
the Commissioners to the inquiry, reduced against an objector having regard to his
circumstances and the nature of his objection, and charged against the promoter, or
exceptionally against another objector. The promoter can of course offer to bear all of the
costs;

•  each party normally bears his own costs, but the promoter or any objector may be
awarded his costs, or part of them, if the Commissioners unanimously decided that the
other party acted vexatiously.

7.4 Other costs in respect of the printing of draft Provisional Orders on deposit and all
accompanying documents are met by the promoter and the cost of printing the Order
Confirmation Bill is absorbed by Parliament. All costs in relation to staff, in the House of
Commons and Lords (up to and including Queen’s Counsel in both Houses) are borne by
each House. The costs relating to staff in The Scotland Office or other government
departments and those costs of Counsel to the Secretary of State are met from the budgets
of the individual Departments.

7.5 Travel and subsistence costs in respect of any inquiry for Counsel to the Secretary of
State and all Commissioners are paid for by The Scotland Office. The Department may also
be responsible for any claim for loss of earnings by any Commissioner while sitting on an
inquiry. While these are infrequent, they could be significant.

Issues to be considered for new procedure
7.6 The Group has identified the following issues which require to be resolved in relation to
any new procedure—



•  Should fees be payable by promoters and by objectors ? The Group notes that fees have
been payable by both promoters and by objectors for at least a century, and sees no
reason to recommend any departure from that practice.

•  At what level or levels should fees be set ? This is discussed separately in relation to
promoters and objectors.

•  Should the Parliament bear the entire printing costs for production of the Bill and certain
accompanying documents or should the promoter be billed directly for this. If so, should
this be over and above any fee which it might charge ?

•  Should the Parliament aim to reclaim some or all of the costs of production of the Official
Report at the Consideration Stage ?

•  Should the Parliament exempt objectors from paying fees ?

Promoters
7.7 One approach would be to make the promoter liable for every cost borne by the
Parliament in processing a private Bill. This could cover the costs of printing the Bill and
accompanying documents and the Official Report, the costs of staff time and
accommodation costs for any meeting rooms used for the various stages of the Bill (the full
cost recovery option).

7.8 Alternatively, the Parliament could charge a flat rate fee which, in the case of a ‘non-
profit’ organisation e.g. educational or charitable organisations, could be reduced as
currently happens under the 1936 Act system, which would offset some of the administrative
costs. At the same time the promoter would be billed separately for certain specific, and
identifiable, costs (the flat rate, part subsidised option). These costs could include—

•  printing of Bill and certain accompanying documents;

•  production and printing of the Official Report at the Consideration Stage;

•  broadcasting of Committee proceedings;

•  accommodation costs for Committee meetings at the Preliminary and Consideration
Stages if the Committee were to sit outside of the Parliament estate e.g. if it sat in the
area to which the Bill related.

7.9 A table of fees would be included in the Guidance which would provide indicative costs
for promoters of printing, broadcasting etc. For example, the cost of printing a 40 page Bill
will be X, up to 80 pages will be Y. The cost of broadcasting for one day is Z.

7.10 These are broadly the same areas which a promoter is currently liable for under the
1936 Act system (the only addition is broadcasting). The promoter would, of course also be
responsible for its own costs in relation to advertisement, notification, drafting, representation
and printing and distribution.

7.11 The second option (flat rate, part subsidised) is the approach which is favoured by the
Group. The current fee under the 1936 Act system was set in 1992, and had not previously
been adjusted since 1901. The background to the 1992 increase is set out in the Report by
Joint Committee on Private Bill Procedure published by the House of Commons and the



House of Lords in July 1988.

7.12 For comparative purposes, it may be noted that the fee for the promotion of a private
Bill through Westminster is £3,500 for the First and Third Readings respectively in each
House making a possible total of £14,000. That fee was set in 1995.

7.13 In reaching a view on this, the Group felt that it would not be appropriate to set a fee at
the same level as exists at Westminster i.e. £7,000. While this figure would recoup more of
the costs incurred by the Parliament, it would mean that the promoter of a Scottish private
Bill through the Scottish Parliament was paying £2,000 more than the promoter of a draft
Provisional Order under the 1936 Act system through Westminster. The fee for the Scottish
Parliament should therefore be more consistent with the 1936 Act system i.e. £5,000 with a
reduced fee for ‘non-profit’ making organisations. This fee would be set in the Guidance
rather than standing orders thereby making any amendment easier to introduce. The
standing orders would however contain the power to amend the fee by a resolution of the
Parliament.

Objectors
7.14 The Group noted that the costs applicable to the lodging of objections under the 1936
Act system are nominal. It also considered whether objectors should be liable for costs at the
first and second Stages.

7.15 There is an argument that objectors should not be liable for any costs other than the
lodging fee and any costs incurred in preparing and stating their objection.  This is based on
the fact that objectors to private Bills are generally involved in seeking to protect their civil
rights. It is argued, therefore, that any promoter seeking powers which affect those rights,
should meet the costs of resolving any objections.

7.16 A second approach recognises that there may be a cost involved in asserting civil
rights, or challenging proposed changes. Thus, under the existing 1936 Act system, an
objector would be liable for their share of any costs incurred at the inquiry. Translating this in
to the procedures proposed in this Report, it could mean for example that an objector could
be liable for half the cost of producing an Official Report for one afternoon, along with half
the broadcasting and accommodation costs. While the Committee would have discretion to
waive all or some costs, for example where it accepts an objector’s argument, there could be
uncertainty in the minds of objectors as to what the cost of appearing before the Committee
might be. This is an access issue for the Parliament, as it could have the effect of dissuading
objectors from either objecting in the first place, or withdrawing their objection prior to the
Committee sitting, or not turning up.

7.17 As with the costs applicable to promoters, this approach could be refined by
introducing a sliding scale for different categories of objectors. Under this approach, it might
be suggested that all objectors would be liable for half the costs at the Consideration Stage
in respect of production and printing of the Official Report, accommodation and broadcasting
except—

(i) if the objection was from a charitable, religious, educational, literary or scientific
body whereby no private profit or advantage was derived from the objection, in which
case, such an objector would be liable for only a quarter share of the costs incurred,
and

(ii) if the objection was from local residents, either individually or collectively, they
would not be liable for any costs incurred at this time.



7.18 The Group was of the opinion that the same level of fee which currently exists under
the 1936 Act system of £20 on lodging of a Petition Against, should continue to be the level
of fee charged by the Parliament at the time of lodging an objection.

Payment
7.19 The fee upon lodging of the Bill and any objection would be paid at the time of lodging.
Any fee not paid in full, would result in the Bill or the objection not proceeding further until the
fee had been paid.

7.20 The costs in respect of printing of all documents, broadcasting, accommodation, could
all be worked out by the respective offices within the Parliament and then the
promoter/objector would be billed directly by the Finance Office at the conclusion of the
Detailed Consideration Stage. Any questions over the invoice, could be settled directly
between the promoter/objector and the Finance Office in consultation with the Clerk.

Awarding of costs
7.21 In the absence of statutory powers to do so, the recovery of any award of expenses
against, for example, an objector  who had pursued a frivolous objection would need to be
on the basis of contract. This would mean that each objector would, when lodging their
objection, require to agree in writing to pay any such expenses as might be decided. If the
objector did not pay then court proceedings could be commenced. The main problem with
this procedure is that requiring objectors to agree to pay an unquantified sum in unspecified
circumstances could act as a serious deterrent to them and therefore frighten off legitimate
objections. The Committee’s powers to determine what is a valid objection and  the ability to
group like objections for hearing should be adequate safeguards against any attempt at
timewasting. Therefore, it is recommended that procedures for awarding expenses are not
introduced at this time.



Section 8 Special Parliamentary Procedure orders, including harbour revision and
empowerment orders

8.1 This Section deals with the orders subject to special parliamentary procedure (SPP)
including the processing of harbour revision and empowerment orders. By virtue of the
Statutory Orders (Special Procedure) Act 1945, SPP applies to any statutory order where
that procedure is stipulated by one of various enabling statutes. In practice, such orders are
uncommon. In the last decade, in that category only some harbour revision orders have
been made in Scotland and only one of those (the Montrose Harbour Revision Order 1991)
went to Inquiry, such Inquiry being held by Commissioners under the 1936 Act.

Definitions
8.2 Under the Harbours Act 1964, power is given to make certain orders relating to
harbours by means of a ministerial or executive order. Under the Act, the definition of a
harbour is fairly wide, being based to a large extent on geographical features and is capable
of covering areas wholly lacking in any built feature e.g. quays, wharves or jetties. The
definition of a harbour means any harbour, whether natural or artificial, and any port, haven,
estuary, tidal or other river or inland waterway navigated by sea going ships, dock, wharf and
boatslips.

8.3 The most common type of order is the harbour revision order which is promoted by a
harbour authority which wishes to improve, maintain or manage a harbour. In the case
where there is no statutory authority but it can be shown that there ought to be, then a
harbour empowerment order would be promoted.

8.4 Nowadays SPP in relation to harbour revision and harbour empowerment orders
applies only where the order authorises the compulsory purchase of National Trust for
Scotland land or land forming part of a common or open space.

Application to the Parliament
 8.5 Section 94 of the Scotland Act 1998 concerns the power to make, confirm or approve
certain types of private legislation by order where that power has been transferred to the
Scottish Ministers. It also modifies provisions in existing enactments so that such orders are
subject to procedures in the Scottish Parliament rather than the UK Parliament.
 
8.6 The section also includes special procedure orders within the meaning of the Statutory
Orders (Special Procedure) Act 1945 and ensures that these orders are subject to such
special procedure as may be provided for by the Scottish Parliament rather than the special
procedure provided by the UK Parliament under the Act.

8.7 The Scotland Act 1998 (Transitory and Transitional Provisions) (Orders subject to
Special Parliamentary Procedure) Order 1999 (SI 1999/1593) brings the relevant part of
section 94 into effect and sets out the procedures applicable to the Parliament.

The procedure
8.8 Broadly, the procedures are as follows:

•  the application for a harbours order is made by the promoter to the Scottish Ministers.
However, the order cannot be made until any objection which has been lodged against it
has been withdrawn or an inquiry has been held (similar to other private legislation
procedure under the 1936 Act system);



•  the same arrangements under the 1936 Act system exist with respect to notification to
persons affected by the order, advertisement of the proposals in the local newspapers.
The promoter is obliged to fulfil certain criteria relating to this which are set out in the
Harbours Act 1964;

•  if objections are lodged against the order then a public local inquiry will be set up in the
locality of the area to be affected. Such inquiries are established using the procedure
available under the 1936 Act. As with Provisional Orders under the 1936 Act system, the
order cannot proceed until all objections have been withdrawn or otherwise resolved;

•  the Parliament’s involvement in this process is limited. The order is laid before it by
Scottish Ministers, and if no resolution to annul the order is passed within forty days of
the order being laid, then the order comes into operation.

8.9 In addition to the above, the orders could fit in broadly with the procedures which
currently apply for subordinate legislation in the Parliament. Orders could be considered by
the Subordinate Legislation Committee and the relevant lead committee. This would usually
be expected to be the Transport and the Environment Committee.

Need for new procedure
8.10 During its investigation and consideration of SPP, it was apparent to the Group that the
whole procedure may need substantial modification to fit in with the modern and accessible
workings of the Parliament. The crossover between various strands of private legislation e.g.
the 1936 Act, the 1945 Act, the Harbours Act 1964 to mention a few, is very confusing and
does not perhaps allow for a fluent and efficient system.

8.11 The 1936 Act system has, it could be argued, always had an accessible nature which
has allowed, fairly easily, the involvement of those directly affected by a Provisional Order.
This principle has been carried over to the recommended procedures in Section 6 to this
Report. However, the 1945 Act procedures carried over to the Parliament under the Scotland
Act 1998 and SI 1999/1593, whilst allowing a procedure to be easily installed into the
Parliament, do not perhaps provide for such an understandable and open process.

8.12 Orders subject to SPP are not common but that is an inadequate reason for not
installing a procedure akin to that set out in Section 6 and also to some of  the procedures
already in place within the Parliament for the processing of subordinate legislation. The way
to bring such changes about would be through an ASP which could simply allow for standing
orders to provide a new streamlined procedure.

8.13 In the next Section, a recommendation is made that the new private Bill system is kept
under constant review and that consideration may need to be given to putting this area on a
statutory footing in the light of experience. At any such point, it may be suitable to give close
consideration to putting the whole area of SPP on a new statutory footing.



Section 9 Further Review

9.1 As noted earlier in the Report, the Group considered and rejected the option of
recommending that new procedures be introduced by an Act of the Scottish Parliament
(ASP). This was, in part, because of the need to bring new procedures in speedily.

9.2 If the recommendations in this Report are accepted, with or without modifications, they
will lead to a new Chapter on private legislation procedure in the standing orders.
Experience of the operation of the existing standing orders generally has led to some
adjustment and improvement. The Group acknowledges that lessons will be learned from
experience of operating any new procedures for private legislation. Parliament officials will
however monitor the new procedures closely, including the level of costs incurred in respect
of Bills, and will consult with users of the system, both promoters and objectors, to identify
any changes which may be required in the light of experience (including any readjustment of
costs). In addition, officials will monitor any effect which these new procedures might have
on the workload of the Parliament, and in particular, demands placed on members becoming
involved in a private Bill Committee. It would, therefore, seem sensible to plan for a review.

9.3 The Group recommends that the new standing orders embodying the proposals set
out in this Report should, if adopted by the Parliament, be the subject of a review not later
than 2004.

9.4 The Group also recommends that procedures for dealing with Hybrid Bills are drawn
up to deal with any such Bill which may come forward. While the Group is not aware of any
likely to come forward in the foreseeable future, it would be advisable in due course to have
specific standing orders in place to deal with any which do.



ANNEX A (to Private Bill Working Group Report)

List of recommendations

Below is a list of the recommendations of the Group based on the detail set out in the
Report.

Approaches for dealing with private Bills
•  That a Parliament-led system (see paras. 4.3 and 4.4) is adopted for the processing of

private Bills, operated through standing orders and Guidance and based where possible
on the essential elements of the 1936 Act system (see para. 3.3).

The procedure in detail
The procedures set out in summary in Section 5.

Costs
•  A flat rate fee of £5,000 or £1,250 in case of ‘non-profit making’ organisations is charged

along with a system of partial costs (printing, broadcasting and accommodation costs)
recovery (see 7.7-7.13).

•  An administrative fee of £20 should be charged for each objection lodged (see 7.19).

•  No procedures for awarding costs in the case of frivolous objections should be
introduced at this time (see 7.21).

•  That the system of costs and the level of all costs payable in relation to the promotion of
and objections to private Bills are monitored closely once Bills start to be processed
through the Parliament.

Special Parliamentary Procedure
•  That the Committee notes the procedures set out in Section 8 for the processing of

orders subject to Special Parliament Procedure and that consideration is given to putting
the whole area of SPP on a new statutory footing (see 8.13).

Review of procedures
•  That new standing orders embodying the proposals set out in this Report should, if

adopted by the Parliament, be subject to a review no later than 2004 (see 9.2).

•  That specific standing orders dealing with Hybrid Bills are drawn up in due course (see
9.4).



ANNEX B (to Private Bill Working Group Report)

Text of current Rule 9.17 of standing orders

1. A Private Bill is a Bill introduced by an individual person, a body corporate or an
unincorporated association of persons (referred to as "the promoter") for the purpose of
obtaining for the promoter particular powers or benefits in excess of or in conflict with the
general law, and includes a Bill relating to the estate, property, status or style, or otherwise
relating to the personal affairs, of the promoter. A Bill which is not a Private Bill is referred to
as "a Public Bill".

2. A Private Bill may be introduced in the Parliament only on 27th March and 27th
November in each year or, if either of those days is not a sitting day, the next sitting day after
it.

3. A Private Bill introduced in the Parliament shall be signed by or on behalf of the
promoter.

4. At Stage 1 of a Private Bill, the lead committee shall also consider and prepare a
report to the Parliament on the need for the provision sought in the Bill and the extent to
which there is opposition to the provision sought. For those purposes the committee may
require the promoter, at the promoter's own expense, to-

(a) deposit such further documents concerning the Bill as the committee sees fit;

(b) give such notice by advertisement of the provision sought as the committee
considers necessary;

(c) make the Bill and any documents deposited available for public inspection within
such areas and for such period as the committee considers appropriate;

(d) give notice of the provision sought to each of any owners, lessees and occupiers
of any property affected by the provision;

(e) invite objections to the Bill or any of its provisions to be deposited with the Clerk
by such date or dates as the Parliamentary Bureau may determine.

5. If any requirement imposed by the committee is not complied with then, unless the
committee agrees to dispense with the requirement, it shall report the matter to the
Parliament which may decide that the Bill should be rejected.

6. For the purposes of determining whether any of the provisions of a Private Bill are
necessary or for disposing of any objections to the Bill or any of its provisions, a committee
conducting Stage 2 may hold, or may arrange for a reporter appointed under Rule 12.6 or a
person appointed for the purpose under Rule 12.7 to hold, an inquiry into the Bill or any of its
provisions or any of the objections.



ANNEX B

DRAFT STANDING ORDERS

THE TEXT OF THE STANDING ORDERS WILL BE INSERTED HERE





ANNEX C

WRITTEN EVIDENCE SUBMITTED TO THE COMMITTEE IN RESPONSE TO THE
REPORT OF THE PRIVATE BILL WORKING GROUP

MEMORANDUM BY RAILTRACK PLC

Introduction
Railtrack PLC (Railtrack) supports the “First approach” of the two options postulated in the
Report. The establishment of the Scottish Parliament provides the opportunity to move away
from procedures akin to the two stage process presently followed under the Private
Legislation Procedure (Scotland) Act 1936. Railtrack supports the proposal to grasp fully this
opportunity to streamline the process for Scottish private legislation.

Key Issues
The recommendation in paragraph 6.2 of the Report that promoters should be able to lodge
a Bill on any day that the relevant Clerk’s office is open, rather than on either of the present
two allocated dates in any year, is very much to be welcomed.  Railtrack also supports the
recommendation that the adversarial character of committee proceedings be maintained
(paragraph 6.34).

In the Westminster Parliament, the principle behind a private Bill is, of course, established at
Second Reading, leaving the promoter to prove the expediency of the Bill subsequently in
Committee. This is at an early stage in the Bill’s progress, so that if the Bill is lost on Second
Reading, the promoters and their opponents (particularly private citizens) will be spared
costs of pursuing (possibly) root and branch opposition before the principle of a Bill has been
endorsed by the Parliament. Para 6.38 envisages an early decision by the Parliament only in
cases where the Private Bill Committee reports that a Bill should not proceed as a Private
Bill.  Railtrack believes, both on account of the costs issue and to save abortive time and
trouble all round, that a debate to approve the principle of the Bill should be advanced to
follow the preliminary stage of the parliamentary proceedings.

It is not clear whether at the final stage, i.e. when the Bill is due to go before the House, it
will be open to an MSP to table a Blocking Motion to the same purport as the motion “That
this Bill be read a second time this day six months”, often employed in the House of
Commons. This motion led sometimes to important works Bills of the British Railways Board
languishing in the Commons until time could be found for a debate and then, under an old
Speaker’s ruling, for the debate to range across the affairs of the Railways Board generally
and not be confined to the Bill. It is understood that at one time a Commons Committee set
up to review Private Bill procedure recommended that a Blocking  Motion should only be
tabled as part of a reasoned amendment and that it should be supported by at least six
Members. That recommendation was never adopted by the House, but it is suggested that it
might be considered in the context of Scottish private Bill procedure. Whatever the chosen
process, Railtrack  hopes that if, despite the previous scrutiny afforded to a Scottish Bill,
MSPs are still to have the ability to block it in order to force a debate, the device will not be
available to defeat the Bill or be used as a delaying tactic.

However, if at this third, and final, stage the Bill is to be open to debate, leading to a division,
Railtrack would hope to see any Closure Motion as to whether the Bill should be passed,
and proceed to Royal Assent, determined by a simple majority of MSPs.



It is assumed that the Consideration Stage will be an open forum at which the promoter and
any opponents may appear in person and be represented by counsel or by solicitors. Will it
be a requirement that promoters and opponents are represented by Parliamentary Agents of
the kind classified at Westminster as Roll A and Roll B agents?

Under the Parliamentary Costs Act 1865, if the preamble to a private Bill in the Westminster
Parliament is not proved or if, where the Bill is opposed, the committee to which it is referred
report unanimously that the opposition is unfounded, one party may be entitled to recover
from the other all or part of the abortive costs to which it has been put. This has tended to
instil good discipline into parliamentary proceedings and to deter frivolous or vexatious
promotions and oppositions.  Notwithstanding the hopes expressed in para 7.21, the
extension of these principles to procedure through the Scottish Parliament is therefore, in
Railtrack’s view, to be recommended.

The report says nothing concerning works or other powers which are to straddle the
Scottish/English border or otherwise bear on both countries and for which, under section 1
(4) of the Private Legislation Procedure (Scotland) Act 1936, it is presently possible to
promote a private Bill in the Westminster Parliament. With works throughout the length of the
East Coast Main Line in prospect, and with the possibility of the former Waverley route
between Carlisle and Edinburgh being restored to traffic, this could be a real issue. Railtrack
hopes that the question of proposals affecting Scotland and England will be addressed and
that a single legislative process for the resulting measures can be devised (unless of course
the process under section 1 (4) of the 1936 Act is to continue in force).

The report is silent also on the issue of planning consent. The implication could be that
private Acts of the Scottish Parliament will activate permitted development rights under Part
11, Class 29, of the Town and Country Planning (General Permitted Development)
(Scotland) Order 1992, just as happens now under a Provisional Order to which a
Confirmation Act gives effect. It is unclear whether that will be achievable under Part II as it
now stands. The matter could boil down to whether an Act passed by the Scottish
Parliament constitutes a “private Act of Parliament” for purposes of Part II. Railtrack asks
that the grant of planning consent should flow, as now, from a private Scottish Bill receiving
Royal Assent.

Railtrack would hope to see, as a matter of routine, the “carry over” of private Bills in
progress in the same way that unresolved draft Provisional Orders, and private Bills in the
Westminster Parliament, continue now from one parliamentary session to another. The
rationale for carry over of private legislation from one session to the next is that promoters
and opponents (especially private citizens) should be spared needless expense by re-
promoting, or opposing afresh, a private measure.

Issues by Direct Reference to the Report

Paragraph 2.4
Does this envisage that the Presiding Officer will be able to impose ad hoc requirements?
This could give rise to all manner of problems for a promoter.

Paragraph 3.7
Private bill procedure in England and Wales, of course, no longer caters for works schemes
which, since 1993, have fallen to be dealt with by way of Order made by the Secretary of
State under the Transport and Works Act 1992. Railtrack is not an enthusiast of this new
procedure, a major flaw of which is the considerable time that can elapse between
conclusion of a local public inquiry and the Secretary of State’s determination of the



application for the proposed Order. This gives rise to delay and uncertainty as, indeed, does
the time allowed thereafter to aggrieved persons to seek in the High Court to have the Order
quashed on account of some alleged procedural irregularity.

Paragraph 3.10
Rule 9.17 of Standing Orders (Annex B to the Report) provides a rudimentary framework for
Scottish private bill procedure but it is submitted that something far more specific, along the
lines of General Orders under the 1936 Act, will be necessary to regulate detailed
procedure. It is also hoped that a private business standing order based upon GO 57,
dealing with alterations of works while a provisional order is in progress, will emerge.

Paragraph 4.9
From Railtrack’s perspective, the “First approach” is very much to be favoured. This would
retain the advantages of provisional order procedure, whilst avoiding the need for an
additional parliamentary process, which is a feature of the “Second approach”.

Paragraph 6.5
If rejection is on account of anything other than failure to comply with a standing order,
should not there be provision for the argument for and against proceeding to be advanced in
open session by the promoter and any opponents? In any case, is this sort of debate best
left to the Consideration, i.e. Committee, Stage?

Paragraph 6.6
It would not appear that Railtrack would be concerned by this. The construction of a railway,
as distinct from the provision and regulation of railway services, is not outside the
competence of the Scottish Parliament as a reserved matter - sections 29 and 30 and
Schedule 5, Part II, item E2 (Rail Transport), of the Scotland Act 1998.  As it is, an adverse
certificate of competence from the Presiding Officer would not be a bar to introduction of a
Bill.  One may ask why not.

Paragraph 6.7
Sub-paragraph (ii) (2nd Bullet Point)
Yes, but in the case of works Bills surely only where the requirement for environmental
impact assessment does not arise or is waived because it is already incumbent upon a
promoter in the environmental statement to outline alternative schemes considered and the
reasons for discounting them.

Sub-paragraph (v) (a)
This seems quite impracticable. First, what does “discussion and consultation” actually mean
in this context? Secondly, a promoter will rarely, if ever, be able to secure everyone’s
agreement to a proposal.  A reason for seeking powers in the first place is to achieve by
compulsion what cannot be achieved by negotiation.

Sub-paragraph (b)
This is designed to address “Wharncliffe” issues. Presumably, its principles will be fleshed
out in standing orders to match GOs 58 to 63 under the 1936 Act.

Paragraph 6.9
By its nature, “guidance” cannot prescribe. It is assumed that requirements on a promoter
will, in practice, be laid down in Standing Orders, with a users guide to the procedures (akin
to the Transport and Works Act “blue” book) being available as a non-technical supplement.
The point also arises in paragraph 6.11.



Paragraph 6.10 (I)
It is unclear what the advantage would be in the Parliament assuming responsibility for
printing the Bill and later, presumably, reprinting on conclusion of the Committee
proceedings. With this responsibility taken from it, there is danger of the promoter’s control
being weakened.

Paragraph 6.12
Maintenance of locus standi principles is greatly welcomed. However, should not the
promoter itself have the ability to challenge an objector’s locus standi?

Paragraph 6.19
Rules governing procedure will need to be drawn up. Is the Convenor to have the casting
vote?

Paragraph 6.21
This paragraph, suggesting that there is still to be room on the panel for persons who are not
MSPs, contrasts with paragraph 6.39 which appears to convey a contrary intention.

Paragraphs 6.42 and 6.43
Are we looking at amendments put forward by the promoter as a result of negotiations with
opponents? If so, Railtrack would prefer to see the marshalled list produced by the promoter.
Should we read into the Private Bill Working Group’s comments, the desire to see a
procedure similar to that in the House of Commons, where the Select Committee deal with
the filled-up Bill and unopposed provisions at the conclusion of the contested proceedings?

Paragraph 6.45
With the Bill having already been scrutinised by the Committee, and possibly amended by it,
the purpose of providing this further opportunity for amendments (which may not be inspired
by the promoter) is unclear. Without some measure of control, amendments going to the
heart of a Bill could be advanced by a Member to defeat the Bill; or so to change it in
substance as fatally to dilute any powers subsequently awarded; or to render unviable the
scheme to which the Bill relates.

Paragraph 6.48
This would be another hurdle for the promoter to overcome. One can see the danger of a Bill
being lost for reasons having less to do with a scheme’s justification than with party political
infighting or apathy. If this final stage is to be maintained, the scope for “wrecking” should be
severely limited. Please see paragraphs 4 and 5 above.

MEMORANDUM BY CoSLA

Introduction
CoSLA is the association that represents all 32 Scottish councils. CoSLA welcomes the
opportunity to comment on the report of the Private Bill Working Group, dated September
2000, to the Procedures Committee in regard to private legislation in the Scottish Parliament.

General Issues
The report by the Working Group is comprehensive and sets out options for a revised private
legislation system for the Scottish Parliament. Throughout the report there is - fairly
understandably - a perceived underlying objective to design a system that can be readily
adopted by the Scottish Parliament without recourse to primary legislation. As will be noted



later, there may be occasions, however, when the Parliament may require to consider
legislative change.

It is indeed the case that there has been a drop-off in the promotion of provisional orders in
recent years; details of the provisional orders that have been passed since 1992 have been
provided in the appendix to this report.

From the council perspective - the interest in promoting legislation has been tempered by the
recent demands of re-organisation of local government and the establishment of the Scottish
Parliament. It is considered likely, however, that there is a reasonable prospect of a
resurgence of interest on the part of councils in the near future.

Assuming the Working Group’s proposals are adopted, the 1936 Act system will still apply in
relation to the promotion of provisional orders for non-devolved matters and it is observed
this will mean there will be two distinct systems for dealing with Scottish private legislation.

The Working Group has recommended a system that can be adopted through the extension
of standing orders and a fuller review by 2004. The proposals for a review are welcomed.

Main Options
The two main options suggested involve—

•  specifying a new system to be set out in and regulated by standing orders and
guidance; and

•  applying the 1936 Act system to the Scottish Parliament in relation to devolved
matters by act of the Scottish Parliament

A possible third approach would be to deal with the need for statutory powers for works by
adopting the type of system set out in the Transport and Works Act 1992.  This introduced
new procedures for authorising major projects that previously would have required
Parliamentary approval under private Bill procedure in England and Wales. The new
procedures empower the Secretary of State to make an order to allow for the construction or
operation of railways, tramways, harbours, etc. Other than in the case of schemes of
national significance, orders are only considered within the inquiry process and are not
subject to the parliamentary system under the private Bill procedure. his third approach
would, however, also require primary legislation.

Since most provisional orders in Scotland have been promoted to undertake works, then it is
suggested that in the review referred to in paragraph 2.5 above this option be given full
consideration.

Having said that, it must also be remembered that it is quite possible that councils may wish
to use private legislation to promote statutory provisions for their areas that will amplify or go
beyond existing general legislation; this could be, for example, to deal with particular local
issues or problems or to set up a regulatory regime on a pilot basis. It is, of course, accepted
that the promoters, in these circumstances, would require to demonstrate the need for such
legislation.

Turning now to the two options suggested by the Working Group, CoSLA considers that, in
all the circumstances, the preference of the Group for the first approach should be
commended. In some ways the 1936 Act system is a halfway-house between the private Bill
procedure applicable in England and Wales and the 1992 Act order system, although under



the 1936 Act it is possible (although this has been rarely done) for the confirming Bill to be
subject to debate and further scrutiny before either House.

The Working Group’s preferred system is to be commended in that it provides an opportunity
for real parliamentary scrutiny and this is clearly desirable provided members of the Scottish
Parliament are prepared to devote time to what can be a time-consuming task.

Comments on the Proposed Procedure in Detail
With reference to the process requiring that the Bill be dealt with in three stages, this is
considered entirely appropriate.

CoSLA strongly supports the recommendation that there should no longer be two fixed dates
for the lodging of a Bill (para. 6.2 refers). In practice this has proved to be a difficult and
troublesome obstacle and, within the context of the Scottish Parliament, such a restrictive
practice should be unnecessary.

With reference to para. 6.4 regarding compliance of the Bill with standing orders, it would be
helpful if the Presiding Officer could have the discretion to agree to waive non-compliance
provided he was satisfied that no party objecting, or likely to object, would be materially
prejudiced, or at least to refer the matter to the Private Bill Committee for decision where full
compliance cannot be certified by the Clerk (this may be intended, but it is not clear).

In paragraph 6.7(v)(a) it is suggested that the promoter’s statement should set out the
consultation that has been held with every owner, lessee or occupier. It is not considered
realistic to expect promoters to be under a legal obligation to consult all such owners etc.
and this would not be required in any compulsory purchase order system. It should be
sufficient for the promoters to set out the general consultation arrangements that have been
undertaken.

With reference to para. 6.7(v)(b) it should also be noted that, at present, local authorities
have to follow a specific process to obtain elected members’ approval to promote or to
oppose private legislation➀  and the Procedures Committee may wish to consider whether
these provisions should continue to apply for promoting private legislation in the Scottish
Parliament (section 82 of the Local Government (Scotland) Act 1973 refers).

With reference to the lodging of objections (para. 6.13 refers), the two month period is
considered acceptable. There is, however, no particular reason why any period when the
office of the clerk is closed for a period of four days or more should be excluded; it is enough
that the last day for objections is put back to the first day when the office is in fact open.

With reference to late objections (para. 6.15 refers), it is considered that late objections
should be considered subject to cause being shown.

It is suggested that in making recommendations on membership in the Private Bill
Committee (para. 6.19 refers), the Parliamentary Bureau would have regard to the balance
of parties within the Parliament. It is considered that party balance is a factor to be taken into
account but should not be a pre-eminent consideration.

With reference to the gathering and testing of evidence (paras. 6.26 to 6.34 refer), I
commend the approach adopted by the Working Group that those appearing before the
Private Bill Committee should be able to lead evidence and cross-examine witnesses. This,
in CoSLA's view, is an essential part of the new system and, indeed, if this opportunity were

                                                
➀  Section 82 of the Local Government (Scotland) Act 1973 refers



not to be afforded there would be a danger that such a system would not be compatible with
the terms of the Human Rights Act 1998. ➁

As far as the consideration stage is concerned (paras. 6.39 to 6.44 refer), the mechanism by
which promoters or objectors can formally put forward amendments for consideration is not
clear: it appears that the matter of deciding upon the amendments to be put forward for
formal consideration is to be the responsibility of MSPs.

However, it is quite possible to envisage a situation whereby there has been detailed
discussion of a Bill’s proposals and the promoters have decided to put forward certain
amendments to the Bill. If no MSP is willing to move such amendments, it appears that they
would not be considered formally by the Committee.

It is, therefore, recommended that prior to the second part of the consideration stage
(referred to in para. 6.42), the promoters and the objectors should have the right to petition
the Committee to consider whether amendments which they have proposed should be
selected for inclusion in the marshalled list. The Committee would then decide whether these
proposed amendments were worthy of consideration and, if so, they would then be included,
with the agreement of the Committee, on the marshalled list. Again, if such a system is not
produced there is some prospect of the procedure being incompatible with the provisions of
Article 6 of the Convention on Human Rights.

It is felt it would be more helpful if the report could deal in more detail with the prospect of
the consideration stage being held in the appropriate locality. It is appreciated that it might
not be entirely appropriate to be prescriptive on this matter but certainly there should be a
duty on the Committee to consider whether the consideration stage (or at least a part
thereof) should be held in the locality.

No doubt this matter could also be dealt with by guidance. This would certainly bring the
Parliament closer to the people most likely to be affected by the ultimate decisions on the
Bill.

In para. 6.44 it is envisaged that the Committee might publish a report to the Parliament
setting out their views on the Bill. It is considered essential that the Committee should
provide such a report and this should be a requirement of standing orders.

Costs
The proposals set out by the Working Group are generally commended subject to the
following paragraph.

It is considered that the following matters should be given further consideration—

•  whether the £20 fee payable by an objector is really essential;

•  whether the Private Bill Committee should have the authority to award expenses
(for example where an objector has successfully made the case against a
promoted scheme or any party has acted vexatiously

(Note: It is appreciated that this would require legislation)

                                                
➁  Article 6 of the Convention Rights refers.



•  whether items such as the printing of the Official Report, the broadcasting of
committee proceedings and accommodation costs should all be borne by the
promoter.

Special Parliamentary Procedure orders including harbour revision and empowerment
orders
CoSLA thinks it is sufficient to say that this whole area should be looked at afresh in the
context of the general review suggested in section 9 of the Working Group’s report.

Conclusion
CoSLA would be pleased to expand on any of the points contained in this paper when it
gives evidence to the Procedures Committee.

Appendix

PRIVATE ACTS (1992 - 1999)

No.
Aberdeen Harbour Order Confirmation Act 1992 2
Pittenweem Harbour Order Confirmation Act 1992

1993
Highland Regional Council (Wester Bridge) Order Confirmation Act 1993 1

1994
British Railways Order Confirmation Act 1994 5
British Railways (No. 2) Order Confirmation Act 1994
British Railways (No. 3) Order Confirmation Act 1994
Church of Scotland (Properties and Investments) Order Confirmation Act 1994
Lerwick Harbour Order Confirmation Act 1994

1995
Church of Scotland (Property and Endowments) Amendment Order 3
Confirmation Act 1995
Bell’s Bridge Order Confirmation Act 1995
Loch Leven and Lochaber Water Power Order Confirmation Act 1995

1996
Edinburgh Assay Office Order Confirmation Act 1996 5
City of Edinburgh Council Order Confirmation Act 1996
Edinburgh Merchant Company Order Confirmation Act 1996
Scottish Borders Council (Jim Clark Memorial Rally) Order Confirmation Act 1996
Western Isles Council (Berneray Causeway) Order Confirmation Act 1996

1997
Scottish Agricultural College Order Confirmation Act 1997 1

1998
City of Edinburgh (Guided Busways) Act 1998 1

Total 18



MEMORANDUM BY THE SCOTTISH CONSUMER COUNCIL

The Scottish Consumer Council (SCC) was set up by government in 1975.Our purpose is to
promote the interests of Scottish consumers, with particular regard to those people who
experience disadvantage in society. While producers of goods and services are usually well-
organised and articulate when protecting their own interests, individual consumers very often
are not. The people whose interest we represent are consumers of all kinds: they may be
patients, tenants, parents, solicitors’ clients, public transport users, or simply shoppers in a
supermarket.

Consumers benefit from efficient and effective services in the in the public and private
sector. Service-providers benefit from discriminating consumers. A balanced partnership
between the two is essential and the SCC seeks to develop this partnership by—

•  carrying out research into consumer issues and concerns;

•  informing key policy and decision-makers about consumer concerns and issues;

•  influencing key policy and decision-making processes;

•  informing and raising awareness among consumers.

The SCC is part of the National Consumer Council (NCC) and is sponsored by the
Department of Trade and Industry. The SCC’s Chairman and Council members are
appointed by the Secretary of State for Trade and Industry in consultation with the Secretary
of State for Scotland. Future appointments will be in consultation with the First Minister. The
present Chairman is Graeme Millar. Martyn Evans, the SCC’s Director, leads the staff team.

Consumer Tests
The SCC assesses the consumer perspective in any situation by analysing the position of
consumers against a set of consumer principles. These are—

Access
Can consumers actually get the goods or services they need or want?

Choice
Can consumers affect the way the goods and services are provided through their own
choice?

Information
Do consumers have the information they need, presented in the way they want, to make
informed choices?

Redress
If something goes wrong, can it be put right?

Safety
Are standards as high as they can reasonably be?

Fairness
Are consumers subject to arbitrary discrimination for reasons unconnected with their
characteristics as consumers?



Representation
If consumers cannot affect what is provided through their own choices, are there other
effective means for their views to be represented?

Background
The purpose of the Scottish Consumer Council is to make all consumers in Scotland matter.
We do this by putting forward the consumer interest, particularly that of disadvantaged
groups in society, and by working with those people who can make a difference to achieve
beneficial change.

The Scottish Consumer Council has had no experience of private bills to date. Our main
concern in commenting on the procedure proposed by the Private Bill Working Group is to
safeguard the interests of individuals whose rights may be affected by private bills, and of
those who represent them. This evidence is based on this concern, with reference to the
basic consumer principles which guide our work. Our comments are grouped accordingly
under five headings, based on those principles - access, information, fairness,
representation and redress.

We welcome the conclusion of the Working Group that a parliament-led system should be
adopted for the processing of private bills. Such a system would clearly be more appropriate
than one led by the Executive, and would be in keeping with the accessible, participative and
accountable nature of the parliament, in line with the principles laid down by the Consultative
Steering Group.

Access
Lodging of bills
The Working Group recommends a departure from the existing limitation to two lodging
dates per year, but does not explain why. At first glance, it may appear beneficial to change
this, as bills will come before parliament more timeously. However, as things stand, the
timetable for private bills is clear, making it easier for those with an interest to keep track of
them.

Promoter’s memorandum
We consider that promoters should also be required to submit an assessment of the effects,
if any, of the bill on equal opportunities, human rights, island communities, local government,
and sustainable development, as is required in the case of public bills under Standing Order
9.3. Promoters should only be allowed to depart from this where there is good reason to do
so.

Lodging of objections
We do not consider that a two-month period for the lodging of objections is sufficient. We
would suggest that a minimum period of 12 weeks should be provided, in line with the
recently declared policy of the Scottish Executive on its formal consultation procedures.
Providing a sufficiently long period for objections is in the interests of all involved in the
process, as these help to clarify the important issues.

It is important that any requirements in terms of the style and format of objections should not
be too onerous or formal. This would be unfair to those whose rights may be infringed. The
procedure must be as simple as possible to ensure that private individuals are not deterred
from objecting.

Costs- promoters



We would agree that promoters should be required to pay a fee, as they are making an
attempt to change the law privately in their own interests. However, we do not consider that
this fee should be payable at a flat rate. Instead, the fee payable should relate to the cost of
processing the bill, taking account of how much parliamentary time this takes. Such a
system would provide an incentive for promoters to try to meet objections by negotiation or
mediation at an early stage, to prevent the need for a lengthy hearing.

We would suggest that a minimum fee should be laid down, with any fee over and above this
being dependent on the costs incurred. Provision should be made for a rebate from that
minimum cost for promoters who are voluntary organisations or individuals, only in cases
where there is a strong element of public interest in the bill. Given, however, that the
purpose of a private bill is to promote private interests, it is unlikely that this situation will
arise very often.

Costs -objectors
While we can appreciate that the reasoning behind the proposal to charge a £20 fee is to
keep the number of objections to a minimum, such a fee would be discriminatory. Such a fee
would have a disproportionate impact on those on low incomes who are affected by a bill.

In any case, the requirement to pay a fee may infringe the human rights of potential
objectors, who have a right to a fair hearing in the determination of their civil rights under the
Human Rights Act 1998. We consider therefore that to ensure that such people have real
access to justice, no fee should be payable for lodging objections.  While it may be argued
that charging no fee might encourage frivolous objections, we do not anticipate that this is
likely to be a major problem.

On balance, safeguarding the rights of objectors must take priority over such considerations.
Charging a fee would deter those on low incomes who may have a genuine objection, who
would suffer the double detriment of firstly having their rights infringed, and secondly, being
unable to afford the fee.

Another consequence of this would be that the true depth of public feeling about the bill
would not be known, as some potential objectors may be deterred. If there was no fee,
however, anyone who had reason to object could do so. The true strength of public objection
would then be known, and would be an important factor in any decision as to whether the bill
should become law.

We are also of the view that objectors should not be liable for any further costs incurred, and
that the costs of resolving any objections should be met by promoters. If objectors were to
be made liable for such costs, uncertainty and fear as to what these costs might be would
deter individuals from objecting in the first place, or from pursuing their objection.

We do not consider that objectors should have to pay such costs at all, whether they are
individuals or organisations. This should apply even where such objectors are commercial
bodies raising market and/or competition issues, as the quasi-judicial process will be
assisted by such objections, which will help to clarify the important issues.

Awarding of costs
We agree that no procedure for awarding expenses for frivolous objections should be
introduced, as this would have the effect of deterring those with legitimate objections. In any
case, we think it is unlikely that there will be many instances of frivolous objections. People
are only likely to object if their rights are affected by a private bill. Moreover, given that most
private bills to date have affected a particular geographical area, it is unlikely that the same



person will have cause to object to more than one bill at any given time.

In any case, should such frivolous objections occur, there are other ways to control these.
The committee could control these by limiting the time allowed to hear an objector, rather
than imposing costs on them. On balance, the risk of frivolous objections is one which must
be taken in order to ensure access to justice for those with genuine objections.

We agree that the system of costs and level of costs should be monitored closely once in
practice. This will be necessary to ensure that promoters are paying sufficient fees in relation
to the real cost of the procedure.

Information
Promoter’s statement
We support the proposal that promoters must give direct notification to landowners, lessees
or occupiers who may be directly affected. However, we would suggest that the terms ’
lessee’ and ‘occupier’ require to be clarified, to make it clear that this applies to affected
individuals as well as commercial interests, and in particular to both private and public
authority tenants.

It is proposed that the statement should state that agreement was obtained, after notification
and consultation with those affected. However, we would point out that it is possible that
there was no agreement, and indeed this is likely to be the case where there is an objection.

In relation to the arrangements made to advertise the promoter’s intention to introduce the
bill, we consider that there is a need to introduce detailed guidance on the requirement to
advertise. Those whose interests may be affected must be made aware of the proposals, in
order to have an opportunity to object.

The main objective of such advertising should be to achieve the widest possible notification
at minimum cost. Guidance is required on what ‘local press’ means, - for example, whether
this refers to the daily local press or the evening paper. Guidance should be provided,
setting down minimum standards, including the minimum circulation size of the newspaper,
and the wording, size and prominence of the advert required. Advertisements should also be
required to provide clear details of where to get copies, and the procedure to be followed if
objecting.

We would also suggest that the term’ advertise’ should be interpreted as liberally as
possible. Consideration should be given as to whether promoters should be bound to
advertise elsewhere, in other contemporary media, such as the electronic media.

Provision and distribution of copies
We welcome the fact that copies of bills and accompanying documents will be sent to public
libraries. However, we recommend that these should also be available in electronic format
on the Scottish Parliament website, available to download in libraries or on home computers.
Copies of objections lodged should also be made available in the same way as copies of
bills themselves.

The Working Group report appears to suggest that there should be a charge for copies of
bills and accompanying documents. Charging in this way could restrict access to those on
low incomes. Copies, whether on paper or electronic, should therefore be free to individuals.

Reference is made to other ‘offices’ to be specified in the guidance, where which copies will
be made available. We would welcome clarification as to what is intended here.



Fairness
Establishment of private bill committee
It is vital that the committee and its membership are seen to be independent and impartial. It
is accordingly essential that those who may have a specific interest in the subject matter of a
Bill should not be appointed to the relevant committee. We would suggest that members of
the committee should be required to sign a written declaration that they will make their
decision on the facts alone, as is the case in some other jurisdictions.

Right of objectors to appear before the committee
We welcome the conclusion of the Working Group at paragraph 6.39 that promoters and
objectors must have the right to appear before the committee considering the Bill.  We
would, however, point out this does not sit well with the Working Group’s conclusion at
paragraph 6.25 that any questions as to whether an objector could be adversely affected by
a Bill and who should appear before the committee should be decided by the committee.

We strongly believe that all objectors have a right to be heard in the interests of fairness and
natural justice, and would suggest that the position requires to be clarified. Any refusal by
the committee to hear an objector may be an infringement of their right to a fair hearing
under the Human Rights Act 1998. At the very least, if the committee is to be permitted to
restrict the number of objectors appearing before it, strict criteria as to the circumstances
when this might be done should be laid down.

Review of procedures
We would agree that the new standing orders should be subject to review, to ensure that
they are working effectively and are fair to all involved. However, there would be little point in
carrying out such a review until at least one private bill has been through the procedure, so
that it is known how it works in practice.

Representation
We have some concerns about the proposal that those MSPs who will make up private bill
committees should take on a quasi-judicial role. Such a quasi-judicial system is very different
from the inquisitorial system currently operated by parliamentary committees, and those who
take on such a role will require specific skills, experience and training.

While we can appreciate the benefits of such an adversarial approach, we are very
concerned that this would give a significant advantage to those with substantial resources,
who can afford to pay for legal representation. It is likely that in most cases, those promoting
a private bill would have a clear advantage over any individuals wishing to object to the bill.

The Working Group report points out that an adversarial system is accepted practice in other
tribunals and inquiries, and concludes that such a system would be fairest to promoters and
objectors alike. However, such a system can only be truly fair if both sides have access to
representation.

Many individual objectors will not have sufficient resources to pay for legal representation.
Without representation, the requirement to participate in a  formal and adversarial procedure
is likely to intimidate objectors, and deter them from giving evidence. Few unrepresented
objectors would be able to lead evidence and cross-examine as effectively as the promoter’s
legal representative. Research has shown that those who are represented at tribunals tend
to achieve a better outcome than those who are not.

The human rights of objectors, who have the right to a fair hearing in the determination of



their civil rights, must also be borne in mind. We would therefore suggest that if an
adversarial approach is to be adopted, there is a need to balance the interests of promoters
and objectors so far as possible.

One way of doing this would be to make provision for a legal representative who would act
for objectors. Such a representative might be employed on an ad-hoc basis if and when
required. One possibility would be to identify a lawyer or pool of lawyers who would be
willing to do the work on a pro bono basis. Alternatively, such work might be funded by the
public purse, the promoter or the committee, or some combination of these sources.

Redress
Amendments
We welcome the Working Group’s recommendation at paragraph 6.41 that while further
written submissions may be lodged, these need not be in the form of proposed amendments.
Any requirement to draft amendments in a formal style would act as a barrier to individuals
without legal assistance.

However, we are concerned that it is proposed that only MSPs should actually be able to
lodge amendments. While this is the standard procedure for public bills, the situation in
relation to private bills is distinct in that these may infringe the private rights of individuals.
There is therefore a case for arguing that those whose rights are affected should be able to
lodge amendments.

Under the system proposed, objectors can suggest issues which might form the basis of
amendments, but cannot formally lodge these. This means that, unless the issue is picked
up in the form of an amendment by a Committee MSP at the consideration stage, the
amendment may never be lodged (unless it is later made by a non-committee MSP), and
there will be no public record of its rejection.

We would also point out that there is a potential conflict between the two roles of the MSPs
forming the private bills committee. On one hand, they will be required to perform a quasi-
judicial role in relation to the bill, while on the other they will be able to lodge and dispose of
amendments.

MEMORANDUM BY ASSOCIATED BRITISH PORTS

I am writing on behalf of the Board of Associated British Ports (ABP) in response to your
letter to Sir Keith Stuart of 12 September 2000, to which was attached a copy of the Report
of the Private Bill Working Group, setting out its proposals for a new Private Bill procedure in
the Parliament, and which formally invited Associated British Ports Holdings PLC (ABPH) to
provide written comments on the Report for submission to the Parliament’s Procedures
Committee.

ABP’s interest is essentially in Section 8 of the Report as it applies to Harbour Revision
Orders. The main problem with the Harbour Revision Order process, as was illustrated with
our recent successful application in relation to Troon, has nothing to do with Parliamentary
process. It is that, if there is even a single objection, there must be a public inquiry. There is
no flexibility, as there is for instance with Orders under the Transport and Works Act 1992, to
deal with objections in any other manner. The Department of the Environment, Transport
and the Regions has consulted on a proposal that those provisions of the Harbours Act 1964
dealing with the inquiry process should be brought into line with those of the Transport and
Works Act. The Scottish Executive should perhaps consider promoting a similar amendment.



Objectors to Special Parliamentary Procedure Orders, both in England and in Scotland,
currently have two opportunities of opposing an Order, i.e. both at the initial public inquiry
and when it is considered by a Parliamentary Committee. It would be better to have only a
single hearing, either at public inquiry or before a Parliamentary Committee. It could be
provided either that there should be a public inquiry in the normal way and that the Order
should then be laid before Parliament, or alternatively, that where a Promoter wishes to
authorise compulsory acquisition of a special category of land (public open space, common
land or inalienable National Trust land), he should proceed by way of a Private Bill rather
than a Harbour Revision Order. Either way, there would be a measure of parliamentary
involvement in recognition of the special status of such land without exposing the Promoter
to the “double jeopardy” of two full hearings.

We have been advised by lawyers that Section 8 may not be quite correct in its description
of the current procedure, which already requires a significant level of Parliamentary
involvement.

What is proposed in the rest of the Report, relating to the procedures for Private Bills,
seems, on the whole, sensible.

MEMORANDUM BY THE LAW SOCIETY OF SCOTLAND

Thank you for your letter of 12th September in relation to the above Report.

The Law Society of Scotland has not been involved in Private Bill procedure in the
Westminster Parliament and has no direct experience of promoting a Bill by way of Private
Bill procedure.

Nevertheless, members of the Society who work in the context of industry, the churches and
the voluntary sector, have had direct experience of Private Bill procedure and it is drawing
on their experience that I am able to provide some brief general remarks about the Report
which you sent me.

Firstly, the Society welcomes the Report with its fresh approach to Private Bill procedure for
the Scottish Parliament. The Society agrees in principle with the first approach set out in
paragraphs 4.3 and 4.4. The Private Legislation Procedure (Scotland) Act 1936 is well tried
and tested, but the modifications proposed to the 1936 Act procedure by the Report will be
welcome, particularly in relation to enhancing public access to the process and overall
transparency of Private Bill legislation.

The Society would like the Procedures Committee to consider the extent to which promoters
of Private Bills should be under an obligation to make a statement in relation to a measure
that it is in the promoter’s view in compliance with the European Convention of Human
Rights. Public Bills must satisfy this requirement. There may be a good reason for imposing
a similar duty on promoters of Private Bills.

I have a few detailed points to make as follows:-

Section 5 – Summary Proposed Procedure
5.1 (Objection) – I take it that there will be detailed provisions in relation to the locus standi
of objectors.



5.1 (Appointment of Private Bill Committee) – The Society has some concerns about the
number of available members to sit on a Private Bill Committee, given the heavy Committee
workload which already exists for MSPs. Thought might be given to allowing former MSPs to
sit on Private Bill Committees.

5.1 (Consideration Stage) – Can you confirm to me whether, at the Consideration Stage, the
promoter and objectors can be represented, or do they need to lodge proposed amendments
personally.

Section 6 – Proposed Procedure in Detail
6.2 (Lodging of Bill) – The Society welcomes the departure from the existing limitation to two
lodging dates in each year. This will greatly assist promoters of Private Bills.

6.7 (Accompanying Documents) – In paragraph 6.7(v)(a), is ‘notification’ not a separate
process from ‘discussion and consultation’? What is envisaged in relation to the definition of
‘discussion and consultation’?

In relation to paragraph 6.7(v)(b), it may be the case that requiring agreement of three
quarters of the members of a company might be perceived, particularly with large
corporations, to be unduly burdensome, expensive and time consuming. There might be
practical difficulties about carrying out an Extraordinary General Meeting of a company for
the purposes of seeking agreement to the promotion of a Bill.

6.19 (Establishment of Private Bill Committee) – It is noted that the Group considers that the
membership of a Private Bill Committee should ‘normally be five members with a quorum of
three’. What happens f four members sit – will the Convener have a casting vote?

6.45, 6.46, 6.47 and 6.48 (Final Stage) – The Society agrees with the proposal that those
can be referred back to the Committee for further consideration. However, in the event that
the Committee rejects the Parliament’s views on the Bill, Parliament should still have the
right to pass or reject a Bill in terms of paragraph 6.48.

I trust the foregoing is of assistance.

MEMORANDUM BY McGRIGOR DONALD SOLICITORS

Background
McGrigor Donald has wide experience in representing a range of clients in promoting and
objecting to Provisional Orders, Harbour Revision Orders and Empowerment Orders. The
law practice advises clients on legislation and participates in drafting subordinate legislation.
Viewed from that background, we would offer the following response to the Report by the
Private Bill Working Group.

Response
We welcome the proposals for change and agree that the processes for Scottish Private
Legislation must fit with the practices and procedures of the Scottish Parliament itself.

We suggest that the procedures should be made as straightforward and readily understood
as possible and be expressed unambiguously in plain English.

We would agree that the approach recommended by the Private Bill Working Group is
preferred because this would not require legislation, could be introduced speedily and the



Parliament could amend its own Standing Orders to set out the new Rules for Scottish
Private Legislation.

We welcome the recommendation that promoters should be able to lodge a Bill with the
Clerk on any day that the Office of the Clerk is open.  However, we question whether the
time for lodging objections (two months from the date of introduction) is too long. The
existing procedure allows for six weeks and we are not aware that this has caused any
difficulty in the past.

It is understood that having a Parliament-led procedure should be conducive to greater
openness and accountability. However, the question must be asked as to whether this is
likely to prolong the legislative process. We are aware of the extent of the workload of the
Parliament and wonder if there is any danger that Private Bills might get caught in a
legislative log jam. Could this potential difficulty be exacerbated if the number of MSPs is
reduced after the next Boundary Commission Review in Scotland?

It is suggested that the use of Extra Parliamentary Commissioners has been an important
method of bringing external expertise to the current process. It has also ensured swift
continuous consideration. It is recommended that the appointment of external advisers to the
Private Bill Committee is given thorough consideration. The availability of an additional level
of resource to the Private Bill Committee may well assist in swift and thorough consideration.

We note the proposal that there should be three stages to a private Bill. It is noted that
members of the Committee would be able to lodge amendments to the Bill during the second
part of the Consideration Stage. MSPs would also be able to lodge amendments at the Final
Stage. Could the possibility arise that as a result of such amendments the Bill in its final form
might be unsuitable for its intended purpose e.g. due to the alteration of the scheme, added
cost implications etc?  What safeguards could be put in place to prevent such an
occurrence?

The proposed arrangements make no specific provision for establishing a timetable,
determining whether or not precognition’s will be made available to the committee or to
objectors beforehand and agreeing a system for the production of documents during the
process.

We note the views of the Working Party regarding Harbour Revision and Empowerment
Orders and other Orders requiring Special Parliamentary Procedure.   In our experience, this
procedure is most frequently used with regard to Harbour Revision Orders and we expect
the Parliament will require to consider several such Orders over the next two or three years.
The Harbour Revision Order Procedure was introduced following upon the Harbours Act
1964 to avoid the need to obtain a Private Bill for relatively minor amendments to Harbour
Schemes and various related matters such as the Constitution of Harbour Authorities. We
urge the Procedures Committee to maintain this separate procedure and if appropriate
streamline it even further so that in terms of procedural complexity it does not vary
significantly from ordinary planning applications.

The Report makes no comment about costs which might apply to the promotion of an Order
requiring Special Parliamentary Procedure. We would suggest that this should be no more
than the cost of promoting a Private Bill.

We suggest that consideration be given to the introduction of an appropriate mechanism
which could place a time limit on the implementation of a Private Act.  This could act as a
safeguard to neighbours, interested parties and others affected by the works carried out



under the Act

We should take the opportunity to highlight that promoters would wish that any new
procedure would speed up the overall process, keep costs to a minimum and where
possible, have some certainty as to the timeframe within which legislation would be
forthcoming. These matters would however need to take account of the over-arching
requirements of the democratic process.

MEMORANDUM BY NATIONAL TRUST FOR SCOTLAND

The National Trust for Scotland is grateful for the opportunity to respond to the above report
by the Private Bill Working Group. There is insufficient provision at present for private
legislation within the Scottish Parliament’s Standing Orders. and therefore change is indeed
necessary. The Trust has a particular interest in private legislation procedure, as its own
constitution was established by a series of private Acts of Parliament. If a significant change
in the Trust’s constitution were ever to be required in the future, this would presumably be
promoted by means of the private legislation procedures ultimately established by the
Scottish Parliament. It is also possible that private legislation promoted by other parties
might affect land owned by the Trust. In such instances the unique status of the Trust,
indicated at 8.4, gives it a particular interest in any proposed reform of Special Parliamentary
Procedure (DPP).

General Comments
4.9 The Trust agrees that the ‘first approach’, i.e. a Parliament-led system, should be
adopted. Guidance laid out within the Standing Orders will provide the necessary flexibility
when amendments are under consideration.

6.7(v)(a) Notification should be made to ‘all interested parties’, not just directly affected
owners and occupiers. This should include, for example, representatives of local
communities and of relevant local and national agencies and non-governmental
organisations.

6.19 The number of members of a Private Bill Committee should be fixed at 5 (not ‘up to 5’),
in order to ensure the best chance of a majority decision at a vote.

6.39 Provision should be made for site visits by the Private Bill Committee at the
Consideration Stage.

Special Parliamentary Procedure
The Trust acknowledges that some modification of SPP may be necessary in the interests of
openness and accessibility. However, SPP applies beyond the harbour revision and
empowerment orders referred to at 8.4.  For example, the compulsory purchase of land held
inalienably by the Trust is subject to SPP under the Acquisition of Land (Authorisation
Procedure) (Scotland) Act 1947. Potential donors of property are considered to favour the
Trust more than other bodies, due to the greater certainty that any property owned by the
Trust and declared inalienable will never be sold.  Any reform should therefore ensure the
protection of inalienable land held by the Trust.  The Trust would wish to participate fully in
any future review of SPP in order to protect this unique and important position.

The Trust is content for this response to be made publicly available. Please let me know if
my colleagues or I could provide further information or clarification. Please keep me
informed as to the outcome of this consultation.



MEMORANDUM BY THE FACULTY OF ADVOCATES

Sections 3 to 6: Private bill procedure
Since 1899 private legislation having effect only in Scotland has been obtainable not by
private bill procedure in the Parliament at Westminster but by a special procedure known as
the provision order procedure. Under this procedure the proposed legislation is considered in
Scotland, including any inquiry, and the procedure in Parliament is, in most cases, purely
formal. The procedure is fully dealt with in the title “Provisional Orders and Private
Legislation” in Volume 19 of the Stair Memorial Encyclopaedia of the Laws of Scotland. The
procedure, now governed by the Private Legislation Procedure (Scotland) Act 1936, was
intended to provide for private legislation affecting Scotland to be dealt with expeditiously
and locally.

Now that Scotland has a Parliament, the Faculty agrees that it is appropriate that private
legislation which affects Scotland, and which does not concern any matter reserved to the
United Kingdom parliament, should be dealt with by the Scottish Parliament. The Working
Group has proposed a Private Bill Committee system that seeks to set the 1936 Act
procedure in the context of a parliamentary procedure.  The Faculty approves in principle of
Scottish private legislation being dealt with by the Scottish parliament following a procedure
that adopts this approach. The Faculty is firmly of the view that, because of the quasi-judicial
nature of private bill procedure, there must be an adversarial element involving where
necessary the leading of evidence, cross-examination and oral submissions by promoters
and objectors. This appears to have been accepted and proposed by the Working Group in
paragraphs 6.34 and 6.41 of the report. It is the best way of scrutinising the arguments for
the promoters and objectors and enabling parties to test their respective cases. The Faculty
also regards it as important that the promoter should have the right to withdraw the bill at any
stage. This right is recognised in paragraph 6.49 of the report.

The Faculty notes that it is intended to introduce the procedure by standing orders of the
Parliament together with appropriate guidance, but it is concerned that this approach may
have limitations such as those referred to in paragraph 7.21 of the Consultation Paper. More
generally, we are uncertain whether the powers conferred under the Scotland Act 1998 are
wide enough to permit a fully comprehensive regime to be established.  We are also
uncertain how private legislation raising mixed, devolved and reserved matters, or relating to
shared functions, is intended to be dealt with. It would be unfortunate if the new procedure
conflicted with the existing procedure under the 1936 Act.

The Faculty agrees with the procedure set out in sections 5 and 6 of the Working Group’s
report subject to the  following points:-

(1) It is assumed, although this is not made clear in the report, that the Private Bill
Committee will determine when the Consideration Stage is to take place. By contrast, under
1936 Act procedure, the speed of progress of a provisional order is largely determined by
the promoter. This gives the promoter an opportunity to resolve many, if not all, objections,
before or without inquiry. There is some recognition of this in paragraph 6.26 of the report. In
the Faculty’s view there is a serious risk that if the Private Bill Committee is now to
determine when the Consideration Stage will be, and particularly if that time is short,
contentious proceedings (or “inquiries”) will be more frequent before the committee than is
the case with inquiries under the provisional order procedure.

(2) The detailed consideration of the procedure in section 6 of the report appears to be



based on the premise that the purpose of the Consideration Stage is to consider
amendments to the bill proposed by objectors or promoters. However, an important aspect
of the Consideration Stage may be an argument by an objector that the bill should not be
passed rather than simply amended. The Faculty considers that the Committee should be
entitled, nor merely to consider and report upon amendments, but (where appropriate) to
report to the Parliament that the bill should not be passed.  It would seem strange, if as
suggested in section 5, rejection could only be recommended at the preliminary stage.

(3) Paragraph 6.42 of the report envisages a procedure whereby, after the first part, or
inquiry part, of the Consideration Stage, members of the Private Bill Committee may lodge
their own amendments to the bill as well as amendments proposed by objectors or
promoters.

These are apparently to be considered by the Committee in the second part of this stage,
which will not involve the promoters or objectors. Thus committee members could propose,
debate and amend a bill in a way that was not sought, argued about, put in evidence or
considered by an objector or the promoter at the first, or inquiry, part.

In the Faculty’s view such a situation cannot be regarded as satisfactory, even though it
would theoretically be open to a promoter faced with unacceptable amendments to withdraw
the bill. In paragraph 6.39 of the report it is stated that there are two principles to be
reconciled at the Consideration Stage.  One is the right of promoters and objectors to be
heard and to make representations. The other is that only MSPs have the right to participate
directly in the proceedings of a Parliamentary Committee. It is not clear, however, how
acceptance of the second principle should entitle the Private Bill Committee to table
amendments on which neither objectors nor promoters have any right to be heard. If the
committee wished to recommend to Parliament that the bill should not proceed without an
amendment which they alone had thought of, we would regard it as essential for promoters
and objectors to be afforded the opportunity to consider that amendment and, if so advised,
to make further representation or lead further evidence.

When the bill goes through its Final Stage before Parliament, any MSP may propose an
amendment, even one not considered at the inquiry part of the Consideration Stage. We do
not consider that the same difficulty arises here, because at this Final Stage promoters and
objectors, or any member of the public, may lobby MSPs.

(4) Problems have arisen under the 1936 Act relative to the locus standi of objectors.  In the
Faculty’s view, detailed provisions governing this matter will require to be included in the
new procedure.

(5) It is assumed that parties will be entitled to be represented at all stages of the procedure.

Section 7: Fees, Costs and Expenses
The Faculty approves of the proposals in section 7 of the report relative to fees and costs.
However, it considers that any credible procedure must include a discretionary power to
award expenses, especially in circumstances where a party is found to have acted
vexatiously. Irresponsible promoters may be sufficiently deterred by the substantial fees and
costs payable, but we would regard the procedure as seriously defective if frivolous or
vexatious objectors could, at no risk to themselves, hold promoters to ransom and cause
significant delay and expense to all concerned. It should be remembered that adversarial
procedure involving legal representation, expert witnesses and so on may be very costly.

Section 8: Special Parliamentary Procedure Orders



The Faculty agrees that the rarely used special parliamentary procedure orders system
requires modification. If such a proposed order were to go to inquiry, it would formerly have
involved the procedures under the 1936 Act.  It would be sensible to consider a procedure
akin to that for private bills proposed in the Working Group’s report.

Section 9: Further review
The Faculty agrees that there should be a review of the private bill procedure in the light of
experience, but suggests that a review earlier than 2004 would be desirable. The Faculty
would wish to have the opportunity to comment at the time of that review.





ANNEX D

MEETINGS OF THE PROCEDURES COMMITTEE

THE OFFICIAL REPORTS OF PROCEDURES COMMITTEE MEETINGS WHEN PRIVATE
LEGISLATION PROCEDURE WAS DISCUSSED WILL BE INSERTED HERE
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PR/00/12/2

FOR CONSIDERATION

TWELFTH MEETING OF THE PROCEDURES COMMITTEE

PROCEDURES COMMITTEE 3RD REPORT, 2000
CHANGES TO STANDING ORDERS OF THE SCOTTISH PARLIAMENT

1. Members considered a previous draft report on 7th November.

Subordinate Legislation Committee remit

2. Since then two consequential changes to Rules 9.6 and 9.7 of standing

orders in connection with the revised remit of the Subordinate Legislation

(SL) Committee have been identified by the SL Committee and these have

been added to Annex A.  That Committee has approved these changes

and we understand that the Executive is content.

3. Members will wish to agree to these changes being incorporated in the

standing orders.

Substitutions on committees of the Parliament

4. The Committee discussed this in detail on the 7th after which the Convener

circulated Cols 525-531 of the Official Report to committee conveners and

others in the hope that the record of the Committee’s discussion would aid

the decision-making process.  As of the date of issue of this paper no

proposal has yet been made to the Committee and reference to it in this

draft report has therefore been dropped. The issue will of course return to

the Committee’s agenda in due course.

Extension of time for members’ business

5. This item remains unchanged.
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Conclusion

6. The Committee is asked to approve the attached draft report and
agree that the Convener reports to the Parliament on 23rd November.

Clerking and Reporting Directorate
November 2000
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Procedures Committee

Remit and Membership

Remit

The remit of the Procedures Committee is to consider and report on the
practice and procedures of the Parliament in relation to its business.

Membership

Murray Tosh (Convener)
Janis Hughes (Deputy Convener)
Donald Gorrie
Gordon Jackson
Andy Kerr
Gil Paterson
Michael Russell (to 1 November 2000)
Kay Ullrich (from 2 November 2000)

Committee Clerk
Dr John Patterson

Senior Assistant Clerk
Mark MacPherson

Assistant Clerk
Katherine Wright
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DRAFT

Introduction

1. The Procedures Committee is pleased to recommend to the Scottish

Parliament the following two changes to the Parliament’s standing orders:

extension of the remit of the Subordinate Legislation Committee; and

extension of time for members’ business.

2. The Committee believes that these changes will assist the Parliament as a

whole in the effective discharge of its business.

Recommendations

Extension of the remit of the Subordinate Legislation Committee

3. At its meetings on 12 September, 7 and 21 November, the Committee

considered and agreed to recommend to the Parliament a change to the

remit of the Subordinate Legislation Committee (SLC).  The change was

proposed by Kenny MacAskill, Convener of the SLC, on behalf of his

committee.

4. The purpose of the proposed change is to enable the SLC to consider

provisions that confer powers of a legislative nature on Ministers but are

not framed in the normal terms of such provisions.  The proposed

amendments - set out at Annex A - will allow the SLC to consider all

provisions to confer powers of a general legislative nature on Ministers,

whether or not cast in a recognised legislative form.

Extension of time for members’ business

5. When the Committee met on 7 November it agreed to recommend to the

Parliament that there should be an increase in the upper time limit to
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DRAFT

members’ business from 30 to 45 minutes to enable more members to

participate if required. The proposed standing order change is at Annex B.
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Annex A

Standing Order Change: Extension of the remit of the Subordinate
Legislation Committee

As an addition to the Committee’s remit at Rule 6.11.1:
"(d) whether any proposed delegated powers in particular Bills or other
legislation should be expressed as a power to make subordinate legislation."

Rule 9.6.2. to read:

“The Parliamentary Bureau shall also refer any provision in the Bill
conferring powers to make subordinate legislation, or any provision
conferring other delegated powers, to the Subordinate Legislation
Committee, which shall consider and report on those provisions to the
lead committee”.

Rule 9.7.9 to read:

“If the Bill has been amended at Stage 2 so as to insert or substantially
alter provisions conferring powers to make subordinate legislation, or
so as to insert any other new delegated powers, the Bill as amended
shall be referred to the Subordinate Legislation Committee to consider
and report to the Parliament on those amendments”.
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DRAFT
Annex B

Standing Order Change: Extension of time for Members’ Business

In Rule 5.6.1(c), for “30 minutes” there is substituted “45 minutes”.


