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JUSTICE 2 COMMITTEE 
 

AGENDA 
 

14th Meeting, 2003 (Session 2) 
 

Tuesday 11 November 2003 
 
The Committee will meet at 2.00 pm in the Chamber, Assembly Hall, The Mound, 
Edinburgh. 
 
1. Antisocial Behaviour etc. (Scotland) Bill: The Committee will consider its 

approach to the bill. 

2. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Civil Legal Aid (Scotland) Amendment (No.2) Regulations 2003 (SSI 
2003/486); 
 
The Scottish Legal Aid Board (Employment of Solicitors to Provide Criminal 
Legal Assistance) Amendment Regulations 2003 (SSI 2003/511). 
 

3. Proposed youth justice inquiry: The Committee will consider a paper. 

4. Vulnerable Witnesses (Scotland) Bill (in private): The Committee will consider 
a draft Stage 1 report.   

 

Gillian Baxendine / Lynn Tullis 
Clerks to the Committee, Tel 85054 

 



 

The following papers are enclosed for this meeting: 
 
Item 1 – Anti-Social Behaviour Bill 
 
Note by the Clerk J2/S2/03/14/1

Selected responses to Scottish Executive consultation, Putting our 
Communities First:  

APEX 
Association of  Police Officers in Scotland 
Children First 
Law Society of Scotland 
SACRO 
Scottish Child Law Centre 
Scottish Children’s Reporter Administration 
Scottish Police Federation 
 

J2/S2/03/14/2

Copies of the bill, the explanatory notes and the policy memorandum are available 
from document supply. 
 
The following SPICe briefings are relevant to the Bill and available from document 
supply: 

SB 03-73 Anti-Social Behaviour - England and Wales
SB 03-72 Anti-Social Behaviour - Key Issues and Debates
SB 03-71 Anti-Social Behaviour: Putting our Communities First
SB 03-70 Anti-Social Behaviour: An Overview

 
Item 2 – Subordinate legislation 
 
Note by the Clerk (SSI 486 attached) J2/S2/03/14/3
Note by the Clerk (SSI 511 attached) J2/S2/03/14/4
 
Item 3 – Youth Justice Inquiry 
 
Note by the Clerk J2/S2/03/14/5
 
Item 4 - Vulnerable Witnesses (Scotland) Bill 
 
Draft Stage 1 Report (PRIVATE PAPER) J2/S2/03/14/6
 
All written submissions to the Vulnerable Witnesses (Scotland) Bill are available 
online at: http://www.scottish.parliament.uk/justice2/call/j203-evidence-01.htm. 
 
 
Forthcoming Meetings: 
Tuesday 25 November – Justice 2 Committee meeting (afternoon) 
Tuesday 2 December - Justice 2 Committee meeting (afternoon) 
Tuesday 9 December - Justice 2 Committee meeting (afternoon) 
Tuesday 16 December - Justice 2 Committee meeting (afternoon) 
 

 

http://www.scottish.parliament.uk/research/briefings-03/sb03-73.pdf
http://www.scottish.parliament.uk/research/briefings-03/sb03-72.pdf
http://www.scottish.parliament.uk/research/briefings-03/sb03-71.pdf
http://www.scottish.parliament.uk/research/briefings-03/sb03-70.pdf
http://www.scottish.parliament.uk/justice2/call/j203-evidence-01.htm


J2/S2/03/14/1 
 

JUSTICE 2 COMMITTEE 
 

14th Meeting 2003 (Session 2) 
 

Tuesday 11th November 2003 
 

Antisocial Behaviour etc. (Scotland) Bill 
Note by the Convener 

 
Introduction 
1. This note sets out possible approaches to the Committee’s Stage 1 
consideration of the Antisocial Behaviour etc. (Scotland) Bill which was 
introduced on 29 October.   
 
2. The Justice 2 Committee has been named as a secondary committee, 
reporting to the Communities Committee as lead committee.  The Local 
Government and Transport Committee is also a secondary committee on this 
Bill. 
 
3. This note invites the Committee to consider its approach to Stage 1 
consideration.  In doing so, the Committee should note that this is an unusual 
bill in that it is long (over 100 sections), very diverse in scope and of its 13 
parts, at least 7 have a central or significant justice interest.  The Committee 
would therefore seem under obligation to undertake a fairly full Stage 1 
inquiry.   
 
4. A range of background briefings on the Bill prepared by SPICe are noted 
on the agenda and available from document supply.   
 
Areas for examination 
5. The following parts of the Bill are probably the key ones for justice 
scrutiny: 
 
Part 2 - Antisocial behaviour orders 
Part 3 - Dispersal of groups 
Part 4 - Closure of premises 
Part 9 - Parenting orders 
Part 10 - Further criminal measures 
Part 11 - Fixed penalties  
Part 12  - Children's hearings 
 
Annexe 2, prepared by SPICe, sets out in more detail some of the key justice 
issues in the Bill. 
 
Are there any other parts which the Committee considers should be 
central to its scrutiny of the Bill? 
 



Possible witnesses 
6. It is clearly desirable for the three committees considering the Bill to 
avoid duplication in taking evidence.  The proposals below should avoid 
overlap with the Communities and Local Government and Transport 
Committees.  
 
7. The focus for the Justice 2 Committee’s scrutiny might be: 
 
- the need for, and likely effectiveness of, the new enforcement powers and 

sanctions created by the Bill;  
- the extent to which these are likely to be complementary to and consistent 

with existing powers and initiatives in the criminal justice area; 
- the implications of the proposals in the Bill for the courts, procurator fiscal 

service, children’s hearings system and police. 
 
8. A wide range of possible witnesses could be called and this will need to 
be tailored to take account of the number of evidence sessions available (or 
else additional meetings scheduled).   Annexe 2 includes a list of suggested 
witnesses drawn up by SPICe.  The clerks have also circulated the responses 
to the Executive’s consultation from the relevant organisations. 
 
Which witnesses does the Committee wish to call to give oral evidence? 
 
9. The Communities Committee will be taking evidence from the 
Communities Minister who leads on this Bill.  However, the Justice Minister 
has been closely involved in its development and has lead responsibility for a 
number of the policy areas.   
 
Does the Justice 2 Committee therefore consider that it needs to take 
evidence from the Justice Minister? 
 
Timetable 
10. The Parliament has yet to agree a completion date for Stage 1.  I 
understand that the Executive are proposing that Stage 1 should be 
completed by 11 March 2004.  Because the Communities Committee need 
the Justice 2 Committee’s report before they consider their own Stage 1 
report, a Stage 1 debate by 11 March would require this Committee to 
report to the Communities Committee by 5 February 2004.   
 
11. Implications of this timetable for the Committee are:   
 

 the Committee would have to take oral evidence before receiving 
written evidence.  This is significant as the actual terms of the Bill can 
raise issues which were not obvious from the consultation responses 
(as in our recent experience with the Faculty of Advocates on the 
Vulnerable Witnesses Bill).  The Committee could request written 
evidence from potential witnesses within a very short timescale but this 
will certainly cause problems to organisations such as the Law Society 
who operate through a committee system.   

 



 This timetable would only allow for 3 oral evidence sessions.  This may 
not be enough.  SPICe have a suggested list of witnesses which 
includes 10 organisations (not including the Minister).  More than three 
sets of witnesses per meeting tends to make it difficult to explore the 
issues fully with each one.   

 
 I have agreed with the clerks that adequate time is needed to prepare a 

draft report – this means allowing a fortnight between the last evidence 
session and the meeting at which the first draft report is considered.   

 
Options open to the Committee  
12. Broadly there are three options open to the Committee.  
 

 Option 1: We can accept the timetable suggested by the Executive, 
with the implications set out above.   Alternatively, the Committee could 
decide to take oral evidence without requesting written submissions. 

 
 Option 2: We could seek additional time for consideration at Stage 1.  

Timetabling the Stage 1 debate for 25 March (an additional 2 weeks) 
would allow organisations to submit written evidence (albeit to a tight 
timetable) before the Committee begins taking oral evidence in 
January.   This would also allow the Committee an additional oral 
evidence session or more time to consider the draft report.   

 
 Option 3: The final option open to us is to report directly to Parliament 

on the same timetable as the Communities Committee.  This would 
give an extra month for consideration but would potentially cause 
difficulties for the Communities Committee as they may then feel 
obliged to duplicate the work of the Justice Committee to inform their 
report.  This approach is procedurally unusual, although not outwith 
standing orders.    

 
The detailed timetable for each of the three options is outlined in annexe 1. 
 
At this stage we need to take a view on our approach to the Bill.  I have 
requested an opportunity to present our position to the Business Bureau, 
should this be necessary, at its meeting at 2.30pm on 11 November. 
 
 
 
 
Convener, Justice 2 Committee    6 November 2003 



ANNEXE 1:  TIMETABLING OPTIONS  
 
Option 1: Report to Communities 
Committee by 5 February 

Option 2: Report to Communities 
Committee by 25 February 

06/11  Communities Committee issue 
           joint call for written evidence 

06/11  Communities Committee issue 
           joint call for written evidence 

 
11/11  Agree approach/witnesses 

 
11/11  Agree approach/witnesses 

 
12/11 Justice Committee issue 
           invitations for oral evidence 

 
12/11 Justice Committee issue 
           invitations for oral evidence 

 
16/12 1st oral evidence session 

 
 

 
18/12  Deadline for written evidence 
           from Justice witnesses   

 
18/12  Deadline for written evidence 
           from Justice witnesses (6 wks) 

 
CHRISTMAS RECESS 

 
CHRISTMAS RECESS 

 
06/01  2nd oral evidence session 

 
06/01 1st oral evidence session 

 
09/01  Communities Committee 
           deadline for written evidence 

 
09/01  Communities Committee 
           deadline for written evidence 

 
13/01  3rd oral evidence session 

 
13/01 2nd  oral evidence session 

 
20/01  Consideration of other written 
           evidence [while report in 

preparation] 

 
20/01  3rd oral evidence session 

 
27/01  Consider draft report 

 
27/01  4th oral evidence session + 
           consideration of other written 
           evidence  

 
03/02  Agree final report 

 
03/02  [Report in preparation] 

 
05/02  Send report to Communities 
           Committee 
 

 
10/02  Consider draft report 

16-20 FEBRUARY RECESS 16-20 FEBRUARY RECESS 
 
05/03   Communities Committee  
           publish report 

 
23/02  Agree final report & send to 
Communities Committee  

  
20/03 Communities Committee 

publish report 
 
11/03   Stage 1 Debate 

 
26/03 Stage 1 Debate 



 
Option 3: Publish separate Report 
by 5 March for debate 11 March 

 

  
  
06/11  Communities Committee issue 
           call for written evidence 

 

 
11/11  Agree approach/witnesses 

 

 
12/11  Justice Committee issue 
            invitations for written evidence 

 

 
18/12  Deadline for written evidence 
           from Justice witnesses  
 

 
 

 
CHRISTMAS RECESS 

 
 

 
06/01  1st oral evidence session 

 

 
13/01  2nd oral evidence session 

 

 
20/01  3rd oral evidence session 

 

 
27/01  4th oral evidence session 

 

 
03/02  Consideration of other written 
           evidence  

 

 
10/02   Consider 1st draft report 

 

 
16-20 FEBRUARY RECESS 

 

 
23/02  Consider 2nd draft report 

 

 
02/03  Agree final report 

 

 
05/03 Publish report 

 

 
11/03 Stage 1 Debate 

 

 
 



 

 
ANNEXE 2: SPICe BRIEFING PAPER 
 
Proposals for Stage 1 of Antisocial Behaviour etc (Scotland) Bill 

 
Purpose of Report 
 
1. The purpose of this report is to identify possible witnesses to give oral evidence 

in respect of the Antisocial Behaviour etc. (Scotland) Bill. 
 
Background 
 
2. On 26 June 2003, the Executive published its consultation document for 

dealing with anti-social behaviour, Putting Our Communities First: A Strategy 
for Tackling Anti-social Behaviour.  The consultation period ended on 11 
September 2003 introduction of the Bill followed in October.   

 
3. The Executive contends that, whilst overall recorded crime has decreased 

between 1991 and 2002, recorded offences associated with anti-social 
behaviour (ASB) have increased. The Executive is also concerned that 
deprived communities are subjected to ASB to a greater extent than other 
areas. (Scottish Executive Press Release, 22 May 2003). 

 
4. The June 2003 consultation paper noted a number of issues in relation to 

dealing with ASB that may be of particular interest to the Justice 2 Committee. 
These are set out for members in the next section of the paper. 

 
Anti-social Behaviour Orders for under 16s 
 
5. The Executive is proposing to extend the use of ASBOs so that they could 

apply to those aged 12 to 15 as well as to those aged 16 and over. At present 
local authorities or RSLs who apply for an order must consult the police 
beforehand.  However, the Executive intends that, in the case of young people 
under 16, local authorities and RSLs would be required also to consult the 
children’s Reporter. 

 
Dispersal of Groups 
 
6. The Executive is proposing to give the police power to disperse groups of 2 or 

more people where their presence or behaviour has resulted, or is likely to 
result, in a member of the public being alarmed or distressed and where there 
is a significant and persistent problem in the area.   

 
Electronic Monitoring of under 16s 
 
7. The Executive is proposing to extend the scope of ‘Restriction of Liberty 

Orders’ (monitored by electronic tagging) to under 16s. 
 
 
 

http://www.scotland.gov.uk/consultations/social/pocf-00.asp
http://www.scotland.gov.uk/consultations/social/pocf-00.asp
http://www.scotland.gov.uk/pages/news/2003/05/SENW515.aspx


Parenting Orders 
 
8. The Executive is proposing a new type of civil order called a ‘Parenting Order’. 

Parenting Orders would be concerned with the behaviour of the parent/ 
guardian in relation to the behaviour of their child and would only be applied for 
after the parent has been offered appropriate services to assist with the 
process but has not engaged with those services.  The PO will require parents/ 
guardians to undertake actions that will reduce the level of anti-social behaviour 
being exhibited by their child or to improve the welfare of the child.  The 
Executive is therefore proposing that a PO could be granted without a child 
having committed an offence. 

   
9. The Executive believes that local authorities would be best placed to make the 

application for a PO, as they have responsibilities to promote the interests of 
children in their areas, under Part II of the Children (Scotland) Act 1995, and 
also because of their duty in the provision of education, social work and 
services for looked-after children. The Executive is also considering what the 
relationship would be between POs and existing Attendance Orders, which are 
granted in cases where the parent is not ensuring their child’s attendance at 
school. 

 
Greater use of reparation in the Children’s Hearing System 
 
10. The Executive wishes to encourage the greater use of restorative justice 

measures, including reparation to the community, in the Children’s Hearings 
System. It proposes to develop specific information and training for panel 
members on reparation as a condition of a ‘supervision requirement’. A 
supervision requirement can be made by children’s hearings and requires the 
child in question to reside in a certain place or places or to comply with a 
condition contained in the requirement. 

 
Community Reparation Orders 
 
11. The Executive proposes to introduce Community Reparation Orders (CROs) to 

be used as a disposal of first instance for ASB offences, where an activity will 
be undertaken by an offender that is shown to be visible reparation to the 
community.  There will be a statutory requirement on local authorities to consult 
with appropriate agencies and bodies, such as local victims’ organisations, 
community councils and the police about what form this reparation should take. 

 
Fixed Penalty Notices 
 
12. The Executive is proposing to extend the use of Fixed Penalty Notices to a 

range of low-level, anti-social and nuisance offending. 
 
Closure Notices 
 
13. The Executive is considering whether there should be a new power for the 

police, under the direction of the court and following consultation with the local 
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authority, to close down premises which are the centre of illegal activity, 
disorder or other anti-social behaviour. 

 
Proposed Witnesses 
 
14. It is proposed that oral evidence should be taken from the following witnesses: 
 
Oral Evidence on the Executive’s proposed ASB legislation 
Witness Reason 
 
Law Society of Scotland 
 

 
The Law Society of Scotland is likely to comment generally on the 
workability of the measures contained in the Bill. 
 

 
Sheriffs Association 
 

 
The Sheriffs Association declined the opportunity to comment on the 
consultation paper. However, if they agree to give oral evidence, they 
are likely to comment on the practical implications of the proposals for 
the court system. 
 

 
Scottish Children’s Reporter 
Administration 
 

 
The Scottish Children’s Reporter Administration provided a full 
response to the Executive’s consultation covering a range of topics, 
including ASBOs for under 16s. In relation to resources they state: 
“there is an urgent need to consider extending demand-led funding to 
address major service delivery problems, affecting both prevention 
and intervention, that are currently impeding the Hearings System”. 
 

 
Scottish Human Rights 
Centre 
 

 
Although they haven’t submitted a formal response to the Executive’s 
consultation, they have a keen interest in the Bill. Issues they may 
wish to raise include 1) the youth focus of the Bill; 2) breach of various 
civil orders amounting to a criminal offence; 3) age limits associated 
with ASBOs and community reparation orders. 
 

 
SACRO  

 
SACRO is a national community safety organisation with experience 
of working in the criminal justice and youth justice systems and in the 
field of community conflict and dispute resolution. They are the 
foremost organisation in Scotland in the development of restorative 
justice and community mediation and are funded by the Executive to 
provide national consultancy and training services in both these areas 
of work. 
 
SACRO provided a detailed response to the Executive’s consultation. 
Issues covered include 1) the adequacy of the existing framework of 
legislation to tackle ASB 2) the need for legislation to be sufficiently 
resourced 3) the prevalence of ASB in Scotland and how this should 
affect policy 4) measures for under 16s – the appropriate balance 
between punishment and support. SACRO also make interesting 
points in relation to community reparation orders, ASBOs, electronic 
tagging and parenting orders. 
 

 3



 
APEX 
 

 
Apex Scotland is a national voluntary organisation that aims to reduce 
(re)offending by working with (ex-)offenders and young people at risk 
to address their employability needs. 
 
Apex currently delivers supervised attendance orders (for fine 
defaulters) in partnership with 8 local authorities. Community 
Reparation Orders (s 89 of the Bill) for 12-21 year olds will involve 
education/training element. However, the Policy Memorandum states 
that the obligation to undertake unpaid work will dominate. It may be 
interesting to hear Apex’s views on the merits of the education/training 
element and the balance to be struck between the 2 components of 
the new order. 
 

 
Association of Police Officers 
in Scotland 
 

 
The membership of the Association of Chief Police Officers in 
Scotland is made up of all Chief Constables, Deputy Chief Constables 
and Assistant Chief Constables in Scotland.  

 
In their response to the Executive’s consultation they consider a 
number of aspects of the Bill including: 1) the role of 
intervention/diversionary projects as compared to enforcement; 2) the 
effectiveness of the powers in relation to closure of premises and 
dispersal of groups 3) resource issues. 
 

 
Scottish Police Federation 
 

 
The Scottish Police Federation is a Staff Association representing 
98% of police officers in Scotland. 
 
The main issues covered in their consultation response include: 1) 
fixed penalty notices for anti-social behaviour 2) dispersal of groups. 
 

  
Scottish Child Law Centre 
 

 
The Scottish Child Law Centre is a Scottish Charity which aims to 
promote the welfare of children and young persons under eighteen 
years of age through inter alia providing information, advice and 
representation and considering, commenting and advising on legal 
issues. It provided a detailed response to the Executive’s consultation. 
It stated in this response that it was “disappointed and concerned” at 
the approach taken in the consultation document to children and 
young people. 
 

 
Children First 
 

 
Children First is one of Scotland’s leading childcare charities. 
 
It provided a detailed response to the Executive’s consultation. Issues 
covered included: 1) statistics relating to offending behaviour by 
children and young people; 2) resources; 3) power to disperse groups; 
4) comparative information on electronic tagging. 
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Dr Lesley McAra and 
Professor David Smith, 
Centre for Law and Society, 
University of Edinburgh 
(Panel) 
 
 

 
Professor David Smith is a criminologist whose interests include crime 
trends, crime prevention and transition to crime. Given the Scottish 
Executive’s reliance on crime trends in relation to their policy on anti-
social behaviour his input might be particularly helpful in this regard. 
 
Dr Lesley McAra is also a criminologist whose interests include 
juvenile justice and the interface between social work and justice both 
topics of relevance to the Bill. 
 
Dr McAra and Professor David Smith are also co-Directors of the 
Edinburgh Study on Youth Transitions and Crime. This is a large 
scale study of 4,300 young people in the City of Edinburgh who 
started secondary school in August 1998, with the aim of explaining 
why some, among all those with criminal inclinations, become 
offenders, and why some stop offending much sooner than others. 
They have already published their preliminary findings. 
 

 
Recommendation 
 
15. The Committee is invited to consider and approve or amend the proposed list of 

witnesses. 
 

Sarah Dewar 
SPICe 

October 2003 
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MEMORANDUM OF COMMENTS 

BY 

THE LAW SOCIETY OF SCOTLAND 

ON 

SCOTTISH EXECUTIVE CONSULTATION 

PUTTING OUR COMMUNITIES FIRST: A STRATEGY FOR TACKLING 

ANTI-SOCIAL BEHAVIOUR 

 

 
 
 

The Criminal Law Committee of the Law Society of Scotland (“the 

Committee”) welcomes the opportunity to comment on the consultation 

document, “Putting our Communities First: A Strategy for Tackling Anti-Social 

Behaviour” and of contributing to the debate on effective ways of tackling such 

behaviour. 

 
The Context 
 

In framing a strategy to address the causes and effects of anti-social 

behaviour, consideration should be given to inspiring people to better 

citizenship, instilling a desire at community level to take pride in the local 

environment, providing support for those who are victims of crime and 

establishing better inter-agency co-operation to deliver effective solutions to 

prevent re-offending. 

 

Before consideration is given to developing new schemes to tackle anti-social 

behaviour, research should be conducted to assess the effectiveness of 

current initiatives, identifying any weaknesses and ascertaining whether 

improvements can be made on the present system.  It may be that additional 

resourcing in some areas would address the problems identified, without the 

necessity of introducing completely new structures and schemes. 
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Anti-Social Behaviour Strategies 

 

Question 1: Should the formal duty to participate in the preparation of 

anti-social behaviour strategies be extended to Registered Social 

Landlords (RSLs) particularly where major stock transfer has taken 

place?  Should there be a formal duty on other community planning 

partners to be involved?  Or is it sufficient that involvement of other 

community planning partners be referred to in guidance only? 

 

The Committee believes that other organisations can more appropriately 

comment on these issues. 

 

Question 2: What more should be done to promote effective information 

exchange to prevent anti-social behaviour? 

 

Whilst the Committee accepts that the effect of the exchange of information 

will assist in detecting anti-social behaviour, it is not satisfied that information 

exchange in itself will prevent the occurrence of anti-social behaviour.  The 

information obtained could however be usefully analysed to consider ways in 

which the causes of the anti-social behaviour can be effectively addressed.  

Greater focus could then be placed on potential solutions to the problems 

facing local communities. 

 

However, a balance must be struck between an individual’s right to privacy in 

terms of Article 8 of the European Convention on Human Rights (“ECHR”) 

and the need to take legitimate steps to prevent crime and disorder and 

protect the rights and freedoms of others.   The extent of the information 

which will be disclosed about individuals to local authorities and RSLs should 

therefore be clearly prescribed.  The police are privy to a great deal of 

information about individuals, ranging from intelligence, allegations of criminal 

conduct or criminal association to details of a person’s previous convictions.  

The extent to which information should be made available to other 

organisations and the weight which would be placed on different categories of 

information should be closely analysed to ensure that this balance is struck. 
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Confirmation would also be welcomed that an individual will be entitled to 

apply for a subject access request in terms of the Data Protection Act 1988 

and under the freedom of information regime. 

 

Community Reparation Orders (CROs) 

 

Question 3:  Should there be programmes for individuals as well as 

groups?  Does this raise particular issues for victims? 

 

The Committee agrees with the ethos behind Community Reparation Orders 

(“CROs”) and believes that the courts should have a disposal available to 

them which would focus on making reparation in response to anti-social 

behaviour.  The Committee would question whether it is necessary to create a 

new disposal in the form of the CRO and whether the Supervised Attendance 

Order (“SAO”) could be adapted to serve the same purpose.  The principal 

agencies within the criminal justice system are familiar with the concept and 

operation of SAOs and the existing framework could be adapted.  If such 

orders were to be available, then they should be available for individuals as 

well as groups.   

 

Local authorities should be required to consult with appropriate agencies and 

bodies such as local victims organisations and the police in determining what 

form the reparation might take.  Sufficient resources should also be allocated 

to the agencies involved if these orders are to be effective.  The Committee 

would also recommend that efforts are made to ensure that the period 

between alleged commission of the crime and disposal of the case is kept to a 

minimum, mirroring the approach taken in the Hamilton Youth Court Project. 

 

Question 4:  Should we impose an upper age limit so that CROs are 

targeted at young people, i.e. those up to 21 years of age? 

 

No, the Committee would not favour this approach.  The court should have 

available to it a wide range of disposals to ensure that the most appropriate 

disposal is tailored to the offender in question.  Whilst young people may 
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benefit from such orders, it would appear arbitrary to set an age limit at which 

this disposal would be unavailable.   

 

Question 5:  Which organisations/agencies should be consulted 

formally about the nature of reparative work to be undertaken? 

 

The consultation document acknowledges the importance of involving local 

victims organisations, community councils and the police in determining the 

nature of reparative work to be undertaken.  The Committee would agree with 

this assessment and believes that community involvement is essential to 

ensure that local problems are being addressed effectively. 

 

Protection for Victims and Witness of Anti-Social Behaviour 

 

Question 6: What more can be done to support victims and witnesses of 

anti-social behaviour? 

 

The Committee welcomes the ongoing programme of work which seeks to 

improve the position of victims and witnesses in the justice system.  Victim 

Support Scotland, the Witness Service and the Victim Information and Advice 

Service (“VIA”) all provide invaluable support to witnesses.   

 

The introduction of the Vulnerable Witnesses (Scotland) Bill is designed to 

enable vulnerable witnesses give better evidence and participate more 

effectively in the justice system.  It introduces for the first time a mechanism 

by which parties and the court are required to consider and address issues of 

vulnerability in advance of court hearings.  It is hoped that the introduction of 

the special measures referred to in the Bill will ensure that the needs of such 

witnesses are properly addressed and the best evidence delivered. 

 

The views of victims and witnesses involved in anti-social behaviour cases 

should also be canvassed to ascertain where improvements can be made and 

greater support given. 
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Question 7:  What are your views on the greater use of professional 

witnesses? 

 

The Committee would question what is envisaged by the term “professional 

witness”.  It is assumed that there are no proposals to alter the rules of 

admissibility of evidence.  If the proposals are designed to allow use to be 

made of hearsay evidence, then the admissibility of such evidence will 

depend on the nature of the proceedings.  The Civil Evidence (Scotland) Act 

1988 already allows for the introduction of hearsay evidence in civil 

proceedings.   

 

Acceptable Behaviour Contracts (ABCs) 

 

Question 8:  Do you support wider use of ABCs? 

 

Question 9:  What are your views on the range of situations where ABCs 

would be appropriate?  For example, do you support use of ABCs in the 

hearings system?  In schools? 

 

Question 10:  What are your views on the relationship between ABCs 

and legal options such as ASBOs and Parenting Orders?  For example, 

should the court be required to consider the failure or refusal to 

participate in an ABC or a Parental Contract when considering an 

application for a Parenting Order? 

 

The Committee notes that ABCs are currently being piloted in various areas 

throughout Scotland.  Before extending their use further, it would be helpful to 

consider the results of research, designed to assess their effectiveness, in 

preventing further anti-social behaviour and consider the situations in which 

they have been most successful.   

 

The Committee can see the merit in the use of ABCs provided that the 

contract focuses on the cause of the anti-social behaviour.  The individual 

involved should be at the centre of any proposed intervention, with the action 
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plan drafted specifically to address his or her needs and difficulties.  The 

contract should also be drafted on a multi-agency basis, if it is to operate 

effectively. 

 

The Committee has concerns, however, about the degree of compulsion 

which would exist in the proposed system of ABCs.  Although the contracts 

are voluntary, the consultation document indicates that “legal action may 

follow” on breach of contract.  What is envisaged by this reference to “legal 

action”?  Will provision be made to ensure that a person is informed of his or 

her rights to obtain legal advice at all stages of the process?  If breach of an 

ABC could have legal consequences for the individual, would there be a 

reciprocal duty placed on local authorities to ensure that sufficient resources 

are allocated to enable that individual to comply with the duties contained in a 

contract? 

 

The Committee would rather favour a system whereby the use of ABCs is 

truly voluntary and is seen as a means of inspiring an individual to better 

citizenship rather than threatening the use of further legal sanctions. 

 

Clarification would also be welcomed as to how the system of ABCs will 

interface with the operation of the Scottish Children’s Reporter Administration. 

 

Question 11:  Should ASBOs be extended to under 16s? 

 

Question 12:  Do you support the introduction of individual support 

orders linked to ASBOs for under 16s? 

 

Question 13:  Are there any implications of extending ASBOs to under 

16s in relation to the power of RSLs to apply for ASBOs? 

 

Question 14:  do you agree that the Youth Court model, where this 

operates, should be amended to include young people under 16 years of 

age who are referred to the criminal justice system by the Procurator 

Fiscal for breach of an ASBO? 
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Question 15:  How should the applicant ensure that they take the full 

circumstances of the family into account? 

 

The Committee is not satisfied that ASBOs should be extended to those 

under 16.  The Committee believes that the proper forum in which to address 

the anti-social behaviour of those under 16 is a well resourced Children’s 

hearing system. 

 

In 2000, the Report of the Advisory Group on Youth Crime indicated that 

youth crime and repeat offending can only effectively be addressed if the 

emphasis is placed on education, prevention and early intervention.  Central 

to this process is the early identification of particular problems or vulnerability, 

which may ultimately lead to anti-social or offending behaviour.  Schools, 

youth groups and others who have direct contact with young people should be 

trained to identify these problems and take action where appropriate.  It may 

be that action at this stage will be enough to prevent the young person from 

embarking on a course of criminal conduct or anti-social behaviour.   

 

Where early intervention has not been possible or effective and the behaviour 

continues, then the Scottish Children’s Reporter Administration has a role, 

both in considering the welfare issues for that child and in seeking to address 

the offending behaviour.  If the intervention of the Children’s Panel is not 

successful in assisting the young person address the offending conduct, then 

criminal proceedings may be raised. 

 

In seeking to extend the use of ASBOs to those under 16, the consultation 

document indicates that there are a small number of persistently anti-social 

young people for whom no existing measures provide sufficient deterrent and 

who should be dealt with by the court.  It is difficult to ascertain what greater 

deterrent effect the use of an ASBO could have over the application of the 

criminal law.  The consultation document indicates that a local authority or 

RSL could apply for an order if the person has acted or pursued a course of 

conduct that has caused or is likely to cause alarm or distress.  Conduct such 
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as this would be capable of being prosecuted as a breach of the peace in the 

criminal courts if there was sufficient evidence. 

 

If the policy intention is to divert young persons away from the criminal justice 

system and as an alternative to impose these civil orders, then it should not 

be forgotten that breach of an order in itself is a criminal offence.  Those 

under 16 who breach an ASBO could therefore inadvertently be brought into 

the criminal justice system and find themselves with a criminal record before 

they reach the age of 16.  In some cases, a criminal conviction may result 

from conduct, which when first complained of, was not criminal in character. 

  

If the use of ASBOs is extended to those under 16, then the Committee would 

recommend that provision is made to ensure that the young person is 

represented before an ASBO is granted.  This will then ensure that the full 

circumstances of the family can be taken into account. 

 

The Committee would welcome guidance as to how the use of these orders 

will interface with the operation of the Scottish Children’s Reporter 

Administration. 

 

Greater Use of Reparation in the Children’s Hearings System 

 

Question 16:  What are your views on our proposals to consider 

increasingly the emphasis on reparation both as action that may be 

taken by the Reporter and as a condition of a supervision requirement 

made by the Children’s Hearing? 

 

The Committee supports proposals which seek to increase the emphasis on 

restorative justice projects such as reparation and mediation.1  If young 

offenders have some appreciation of the impact of their actions on other, then 

this ought to give them a greater understanding of the consequences of their 

actions and may reduce repeat offending.  To be effective, however, such 

                                                 
1 The Committee would caution against the use of Financial Reparation Orders in these cases. 
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projects should be properly resourced and uniformly available throughout 

Scotland. 

 

Electronic Monitoring of Under 16s 

 

Question 17:  What are your views on the making electronic monitoring 

a disposal for the Children’s Hearings system? 

 

Question 18:  Do you think that the option of electronic monitoring 

should be available alongside disposals other than secure 

accommodation? 

 

Some members of the Committee would not favour an extension of the use of 

electronic monitoring as a disposal for the Children’s Hearing System. 

 

The use of such orders would appear to be contrary to the whole ethos of the 

Scottish Children’s Reporter Administration which places the welfare and 

interests of the child at the forefront of deliberations. 

 

Electronic monitoring could be perceived as an alternative to secure 

accommodation.  However, secure accommodation places some focus on the 

education of the child and seeks to ensure that welfare issues are addressed, 

whereas electronic monitoring will deal only with containment.  

 

Extending Restriction of Liberty Orders (RLOs) to Under 16s 

 

Question 19:   Do RLOs for the under 16s in court require any additional 

support arrangements? 

 

Question 20:  The period of restriction for an adult to a place is 12 hours 

per day and/or from a place for 24 hours a day for a period of up to 12 

months.  What should be the period of restriction for an RLO for those 

under 16s? 
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In August 1998, RLOs with electronic monitoring were introduced as a new 

community sentence and made available on an experimental basis to the 

Sheriff courts in Aberdeen, Hamilton and Peterhead.  The imposition of the 

orders provided an alternative to custody or to other community sentences.  

An evaluation was conducted from the start of the period until early in 2000 

and the results of research published by the Scottish Executive.  The report 

produced indicated that younger offenders were less likely to complete their 

orders and that factors such as family tensions, unsettled accommodation and 

chaotic and erratic lifestyles indicate unsuitability for such a disposal.   

 

The results of research on the pilot of electronic monitoring for those aged 10 

to 15 in England and Wales is also interesting. There was a low rate of use of 

the curfew order for this group of offenders, principally because only a small 

number were thought to be suitable.  Many young offenders did not have a 

stable home life, which is a prerequisite for a curfew order.   

 

The report also highlights concerns about the potential effect of tagging on 

young offenders.  One concern was that the tag would be seen as a stigma.  

Although it is desirable for people to accept responsibility for their actions, 

another concern was that if a person is labelled “offender” and accepts the 

label, they will live up to it.  Interviews with young offenders and their families 

provided evidence of both reactions.   

 

Against this background, consideration should be given to whether the 

extension of RLOs to those under 16 is an appropriate and effective policy 

initiative.  The Executive would also require to be satisfied that such proposals 

are compatible with ECHR and in particular Article 8( the right to privacy and a 

family life). 

 

Parenting Orders 

 

Questions 21. Do you agree that local authorities and the Reporter 

should be given the power to apply to the court for a Parenting Order? 
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Should the Reporter be able to make an application at his own initiative 

or at the direction of the hearing? 

 

Question 22. Should courts be able to impose a Parenting Order at their 

own initiative when dealing with other proceedings in relation to a child 

and their family? 

 

Question 23. Are the grounds we describe sound? Should the welfare of 

the child be grounds for a Parenting Order as well as behaviour? 

 

Question 24. Should the failure to ensure attendance at school be 

grounds for a Parenting Order? How should this work alongside existing 

powers to make attendance orders? 

 

Question 25. How long should a Parenting Order normally last for? 

Should it be capable of renewal? 

 

Question 26. How should applicants for Parenting Orders ensure that all 

relevant information about a parent is first taken into account? 

 

The Committee is not convinced of the efficacy of parenting orders.  It is 

difficult to envisage what these orders would achieve over the powers, which 

already exist in the current law.  The Scottish Children’s Reporter 

Administration is designed to look both at the welfare of the child as well as 

his or her offending behaviour and as such is privy to information about the 

family as a whole.  In addressing these issues the Panel can make 

recommendations where appropriate for supervision and design disposals, 

which will assist the family as a whole.  The Committee would endorse this 

approach, rather than shifting the emphasis towards punishment of the 

parent.   

 

The consultation document makes it clear that parenting orders require a 

parent to exercise control over the child’s behaviour and to ensure that the 

child, for example, avoids contact with disruptive or older children.  Whilst the 
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parent may do their best to ensure compliance, there could be situations in 

which the parent is unable to control the actions of the child or is simply 

unaware that the child is in fact engaging in the prohibited behaviour.   Breach 

of a parenting order is nevertheless a criminal offence.   

 

The Committee is concerned that in practice, these proposals seek to extend 

the doctrine of vicarious liability in the criminal law.  The concept that one 

person will be criminally responsible for the actions of another, although not 

novel in Scots law, has traditionally been restricted to specific offences, such 

as those involving the supply, or the sale of goods under the Licensing Acts.  

Parenting Orders would extend responsibility for the acts or omissions of the 

child to the parent, even in circumstances when there was nothing further that 

a reasonable parent could have done to prevent the child acting in that way. 

 

The Committee also believes that greater consideration requires to be given 

to the operation of these orders from an equality perspective.  The unmarried 

father of a child who has not declared his parental rights in terms of the 

Children (Sc) Act 1995 would be able to avoid responsibility for these orders 

whereas the mother of the child would not.  In what way therefore do these 

provisions ensure equality of treatment for the parents of the child and 

compliance with the sex discrimination legislation?   

      

The Committee is concerned that use of parenting orders would contribute to 

a possible breakdown in the parent/child relationship and interfere with the 

right to family life in terms of Article 8 of the ECHR.  The Committee would 

suggest that the focus should be on supporting and educating parents rather 

than on punishing them.  Good social development policy is the best criminal 

policy.      

 

Local Authority Accountability 

 

Question 27. Do you agree it would be desirable to require local 

authorities to comply with supervision requirements? 
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Question 28. Do you agree that at the hearing’s direction a Reporter 

request a Sheriff to make an order to enforce implementation of the 

supervision requirement? 

 

Yes.  The Committee agrees that it would be desirable to ensure that local 

authorities comply with supervision requirements.  However, before any 

requirements are imposed on local authorities, the Committee would 

recommend that research is conducted to look at the reasons supervision was 

not implemented in the cases identified by Audit Scotland to ascertain 

whether there are any other external contributing factors.   

 

Question 29. Should the hearings and Reporter have a role in alerting 

Scottish Ministers to failure by a council to ensure a child before them 

receives appropriate education? 

 

The Committee would agree with this recommendation.   

 

Litter, Fly-tipping and Abandoned Vehicles 

 

Question 30. Should the power to award Fixed Penalty Fines be given to 

community wardens, and/or to the police? 

 

The use of fixed penalty fines is one of the issues under consideration by 

Sheriff Principal McInnes’ Committee on the Review of Summary Justice.  

The Committee would therefore suggest that this issue is considered in the 

context of the recommendations which will result from the review. 

   

Question 31. Do local authority and other bodies have sufficient powers 

to clear litter? 

Question 32. What level of charges would cover local authorities’ 

present costs for removing, storing and disposing of abandoned 

vehicles? 

Question 33. Is the scope of the present regulations governing the 

removal of vehicles causing an obstruction sufficient? 
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The Committee believes that other organisations can more appropriately 

comment on these particular issues.   

 

Question 34. Would simplified means of penalising fly-tipping, similar to 

those existing for litter, be appropriate, and if so, what form should 

these take? 

Question 35. Should local authorities have the power to examine waste 

transfer documents? 

Question 36. Should the fine for fly-tipping which may be imposed on 

summary proceedings be doubled to £40,000? 

 

The Committee has no comment to offer in respect of these matters. 

 

Graffiti 

 

Question 37. Do you agree with our proposal to ban the sale of spray 

paint to under-16s? 

 

Question 38. Do local authorities require further powers to deal with 

graffiti? 

 

The Committee is not satisfied that simply banning the selling of spray paint to 

those under 16 would necessarily prevent graffiti.  Consideration should 

therefore be given to alternative means of dealing with such issues of 

vandalism and it may be that greater emphasis being placed on restorative 

justice projects and educational opportunities would assist in addressing the 

offending behaviour of those involved. 

 

Noise Nuisance 

 

Question 39. Should we require or enable local authorities to implement 

a night-time noise nuisance service and implement additional powers to 

enable local authority Environmental Health Officers and/or community 
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wardens to issue Fixed Penalty Notices of £100 to curb domestic noise 

nuisance? If so, what is the best approach? 

 

Question 40. Should we extend the service from a night-time (11.00 pm 

to 07.00 am) service to a 24-hour service? 

 

Question 41. Should the standard of proof for a statutory noise nuisance 

be changed to allow a more flexible approach in this area? If so, what 

might such an approach involve? 

 

The Committee believes that the emphasis in this area should be placed on 

the promotion of considerate behaviour and the use of community mediation 

services where appropriate.  The Committee believes that there is more 

likelihood that a neighbourhood dispute will be resolved informally through the 

use of mediation services than through the adoption of a fixed penalty system.   

 

In the Scottish Executive publication, “The Role of Mediation in Tackling 

Neighbourhood Disputes and Anti-social Behaviour”, consideration is given to 

the effectiveness and costs of mediation in resolving neighbourhood disputes.  

In the mediation cases examined, the main presenting issue was noise.  In 

61% of cases, the outcome recorded by the mediation service was either full 

or partial agreement or some improvement in the situation.  In just under half 

of these cases, the mediation service recorded an agreement on all 

presenting issues.  Mediators themselves also suggested that there are likely 

to be positive outcomes in terms of changed awareness even in 

“unsuccessful” cases.  The study also suggested that the use of mediation 

was cost effective and concluded that there is considerable scope to extend 

mediation in the area of neighbourhood disputes. 

 

Anti-social Behaviour and Housing 

 

Question 42. Should RSLs be given a statutory duty to participate in the 

production and implementation of anti-social behaviour strategies? 
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Question 43. Should the Anti-social Behaviour Bill give local authorities 

powers to: 

� Regulate landlords in an area so that they control anti-social 

behaviour? 

�  Apply to the court for sanctions against the private landlords with 

individual properties where there is anti-social behaviour?  

� Use a combination of these approaches? 

 

The Committee would suggest that other organisations may be able to 

comment more appropriately on these issues.   

 

Question 44. Do you think measures to reward good tenants are 

appropriate? If so, what more needs to be done to encourage greater 

use of such measures? 

 

The Committee has some concerns that measures designed to reward good 

tenants may in the long term prove to be divisive and unworkable within the 

community.  It is unclear what kind of rewards would be appropriate and how 

these would be administered.   

 

Question 45. Do you agree that existing provisions in legislation on 

housing and homelessness linked to ASBOs should apply to ASBOs 

involving under-16s? 

 

The Committee does not favour the extension of ASBOs to those under 16.   

 

Fixed Penalty Notices for Anti-social Behaviour 

 

Question 46. Do you support extending the use of Fixed Penalty Notices 

levied by the police to a range of low-level, anti-social and nuisance 

offending? 
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As has been indicated above, the McInnes Committee is considering the use 

of fixed penalties as part of its review of the summary criminal justice system.  

The Committee would therefore suggest that the use of fixed penalties in this 

context should be considered in the light of recommendations to be proposed 

by the McInnes Committee, rather than considered in isolation.  

 

Question 47. Should such penalties be imposed on under-16s? 

 

No.  

 

Dispersal of Groups 

 

Question 48. How can we strengthen the powers of the police to tackle 

disorderly behaviour amongst groups? 

 

Question 49. Do you agree that it would be useful to extend police 

powers in respect of groups of young people in the way proposed? 

I 

The Committee notes that the police consider that they already have sufficient 

powers to deal with such groups.  

 

Part IV of the Civic Government (Scotland) Act 1982 deals specifically with 

the powers of constables to deal with annoying, offensive, obstructive or 

dangerous behaviour.  Section 50 makes provision for dealing with those who 

are drunk and incapable in a public place.  Section 53 creates the offence of 

obstruction and provides for a situation in which individuals in a group obstruct 

the "lawful passage" of others and who refuse to move along when asked to 

do so.  Section 54 deals with noise nuisance.   

 

In addition, the police have powers to intervene in the situations described in 

these questions and detain or arrest those involved in criminal behaviour.   
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If police powers are to be extended, consideration should be given to 

compliance with Article 11 of the ECHR (freedom of assembly and 

association). 

 

Making Anti-social Behaviour Orders More Effective 

 

Question 50. Do you agree that the power to apply for ASBOs should be 

limited to local authorities and registered social landlords (in 

consultation with the police)? 

 

Yes. 

 

Question 51. Do you agree there should be a statutory power of arrest 

for breach of an ASBO? 

 

No.  In circumstances where breach of an ASBO could result in imprisonment, 

there is already a common law power of arrest. 

 

Question 52. Do you agree that the court should have the power to 

impose an ASBO on conviction for a criminal offence, where there is 

evidence of persistent anti-social behaviour? 

 

No, the imposition of an ASBO is a civil procedure and should therefore 

remain distinct from criminal proceedings.   

 

Question 53. Do you think the court should have the power to grant an 

ASBO in related civil proceedings, such as an eviction hearing, where 

there is evidence of anti-social conduct? 

 

Yes, given that the nature of the proceedings is of a civil character, the 

Committee would favour this proposal.   

 

Question 54. Do you agree that the prohibitions in an ASBO should be 

able to extend beyond a local authority area, where this is necessary to 



 19 

protect persons from further anti-social acts by the individual 

concerned? 

 

The Committee understands that other civil orders can extend beyond the 

sheriffdom in which the order is granted and accordingly, would agree that an 

ASBO should be able to extend beyond a local authority area.   

 

Licensed Premises – Police Powers 

 

Question 55. Do you agree that the police should have the same right of 

entry to off-licences and registered clubs serving alcohol as they have 

to licensed premises? 

 

Question 56. Do you agree that there should continue to be no right to 

object for a licence-holder against an order issued by the licensing 

board under Section 85 of the Licensing (Scotland) Act 1976? 

 

Question 57. Do you agree that the procedure for a closure order under 

Section 85 should apply to all licensed premises and to registered 

clubs? 

 

Question 58. Do you agree that we should clarify the powers of the 

police to close licensed premises where there is, or is likely to be, 

disorder in them or in their vicinity? 

 

Sheriff Nicholson has recently published his report on the review of licensing 

law in Scotland and this is the subject of consultation.  The Society’s 

Licensing Committee is presently considering the recommendations and 

preparing a response to this consultation.  The Committee therefore believes 

that any proposed changes should be dealt with in the context of the review of 

that area of law as a whole. 

 

Closure Notices 
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Question 59. Do you agree that there should be a new power for the 

police, under the direction of a court and following consultation with the 

local authority, to close down premises which are the centre of illegal 

activity, disorder or other anti-social behaviour? 

 

Question 60. Should the power be limited to non-residential premises 

and houses in which no one is formally residing or should it apply to all 

such premises, including occupied residential accommodation? 

 

Question 61. Should there be any limits on the power and how otherwise 

should it work? 

 

These proposals similarly should be dealt with in the context of the Nicolson 

report. 
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Tuesday 11th November 2003 
 

The Civil Legal Aid (Scotland) Amendment (No.2) Regulations 2003 
SSI 2003/486 

Note by the Clerk 
 

Background 
 
These Regulations amend the Civil Legal Aid (Scotland) Regulations 2002.  They 
place a duty on applicants for civil legal aid, assisted persons, solicitors and counsel 
to inform the Scottish Legal Aid Board of any circumstances which may effect the 
Board’s decision to award civil legal aid.  The duty on solicitors and counsel to advise 
the Board of any change in circumstances overrides any privilege between 
counsel/solicitor and client. 
 
These regulations form part of the wider reforms announced by the Scottish 
Executive in February which are intended to streamline the legal aid system, improve 
access to justice, ensure quality service for the client, increase the fees paid for legal 
aid work and deliver more efficient administration.  A new application and reporting 
system was proposed that will allow closer monitoring and control of cases as they 
proceed.  These regulations are intended to aid this system. 
 
Procedure 
 
The Justice 2 Committee has been designated lead Committee and is required to 
report to Parliament by 24 November 2003. 
 
The Subordinate Legislation Committee considered the instrument at its meeting on 
28 October 2003 and sought clarification on what is understood by: "so far as known 
to that applicant or assisted person" as there is a situation in which the change in 
circumstances in question can be known to the counsel or solicitor, but not to the 
assisted person or applicant.  The relevant extract from the Subordinate Legislation 
Committee report is attached.   
 
The instrument was laid on 3 October 2003.  Under Rule 10.4, the instrument is 
subject to negative resolution procedure - which means that the Order remains in 
force unless the Parliament passes a resolution, not later than 40 days after the 
instrument is laid, calling for its annulment.  Any MSP may lodge a motion seeking to 
annul such an instrument and, if such a motion is lodged, there must be a debate on 
the instrument at a meeting of the Committee.  
 
 
Clerk to the Committee           6 November 2003 
       



Extract from the Subordinate Legislation Committee 10th Report 2003 
 
Background 
1. The Committee asked the Executive for clarification of one point on the 
Regulations.  It seemed unclear, in the light of the amendment made by regulation 3 
of the Regulations to the “full out” in regulation 23(1) of the principal Regulations, 
whether sub-paragraph (b) of new regulation 23(1) only covers information known to 
the assisted person or applicant or whether it is intended also to cover information 
that may not be known to the assisted person or applicant but is known to his or her 
counsel or solicitor.  
 
Response 
2. The Executive confirms that the effect of inserted regulation 23(1)(b) is that, 
where there is a third party jointly concerned with an applicant or assisted person 
whose circumstances, financial or otherwise, change, the applicant or assisted 
person is under a duty to inform the Board if he or she is aware of the change. The 
applicant or assisted person’s solicitor or counsel will be under a duty to inform the 
Board of the change if they are aware of it and if their client knows that there has 
been a change of the third party’s circumstances. 
 
3. The Executive’s response is reproduced at the Appendix to this report. 
 
Report 
4. The Executive has supplied the clarification requested which the 
Committee draws to the attention of the lead committee and the Parliament.   
 
 



 
 

PUBLIC DEFENCE SOLICITORS’ OFFICE 
 

 
BACKGROUND PAPER ON THE OPERATION OF THE PDSO 

 
 
 
 
OVERVIEW 

 

The original framework document for the establishment of the Edinburgh PDSO set out two 

basic aims: 

1. To set up a workable public defender project in Scotland providing criminal legal 

assistance to eligible clients.     

2. To provide a basis for comparison of the delivery of criminal legal assistance provided 

by PDSO with that provided by private practice to identify ways in which the efficiency 

and effectiveness of the current system might be improved. 

    

 

The Edinburgh pilot was established by Section 50 of the Crime and Punishment (Scotland) 

Act, 1997 and opened on 1 October 1998 in York Place, Edinburgh.   The statute required 

that an independent research project would report to parliament by 2001.  To facilitate this 

earlier research cases were to be directed to PDSO by the date of birth of the accused.    This 

meant that persons born in January or February of any year could only obtain criminal legal 

aid in summary matters from the PDSO in Edinburgh.   

 

From 1 July, 2000, the researchers having ingathered sufficient data for their purpose, a 

number of changes were introduced.   The most important of these was that the system of 

direction was abolished.  It was agreed that PDSO would attract cases through returning 

business, word of mouth and a share of the summary duty scheme in Edinburgh.   The “duty 

scheme” provides a solicitor being available for people appearing from custody who do not 

have a solicitor of their own.  Thus from 1 July 2000 the only people to use PDSO have been 

people that have chosen its service.   There has been no compulsion upon anyone since that 

date. 

 



 

 

STAFFING OF THE EDINBURGH PDSO 

 

Initially, the PDSO opened with a full complement of 6 legal staff together with supporting 

secretarial staff.   It was anticipated that direction of clients would produce a large number of 

cases very quickly and so it was necessary to have a fully manned office from day one.   In 

fact, the direction scheme did not produce as many cases as was expected and the PDSO 

operated with substantial spare capacity in the first 18 months of its existence.    

 

Since July 2000, the PDSO has operated with a legal team of 5 solicitors (including the 

director) which has been an appropriate number for the level of business.  This situation has 

remained fairly constant throughout the remainder of the first 5 years. 

 

Each solicitor working within the PDSO handles a varied criminal caseload.   Each undertakes 

cases in the Edinburgh courts, advising clients and appearing for them in court throughout 

proceedings.   

 

The workload has remained constant in overall numbers, although the quality of caseload has 

improved as the office has taken on a greater number of more serious cases.   As indicated 

above, PDSO initially had a substantial amount of spare capacity.  This position has improved 

over the intervening time although we still carry capacity to undertake more cases than we do 

at present should the need arise.  The public defence solicitor employed are well able to cope 

with current business levels.      

 

The role of a public defence solicitor in a court case is very much the same as any other 

solicitor from private practice.   We will accept initial instructions from a client either through 

his attendance at the office or by meeting the client in a custody situation.   The solicitors in 

this office apply for criminal legal aid.  

 

Thereafter, we undertake the investigation and representation of cases consistent with what 

should be expected of a private solicitor.  All cases are investigated thoroughly.   The PDSO 

is subject to audit by the Scottish Legal Aid Board for its compliance with the code of practice 

in the same way as any other firm.    

 

RESEARCH ISSUES 

 

As members of the committee will be aware, the initial PDSO research reported to Parliament 

in 2001.   This meant that it could only cover cases which had been opened before the end of 

1999.   This was a very early period for research to be carried out, although the time frame 

was laid down by the Westminster Parliament prior to devolution.   At that stage the office was 



running under capacity and was less cost effective than is the case now.  It was therefore not 

surprising the research report suggested that at that stage there was no significant difference 

in price or case outcome, although it did report that the PDSO had potential to be 

substantially cheaper.    

 

The main financial benefits brought out by the report at that early stage were that the shorter 

trajectory of PDSO cases (PDSO cases involved fewer court hearings) meant that the most 

significant savings were to the courts and the prosecution service, estimated to be as much 

as 16% overall, and also in terms of a reduction in wasted witness time.    

 

COST AND WORKLOAD OF PDSO 

 

After the first 18 months or so business costs have fallen year on year.   As members can see 

the PDSO now costs substantially less than at the time of the research. 

 

Total spend on PDSO (per SLAB annual report) 

1998/1999 1999/2000  2000/2001 2001/2002 2002/2003 

 £405,000  £430,000  £390,000   £364,000  £319,000 

 

 

 

Number of cases handled by PDSO 

 

1998/99 1999/2000 2000/01 2001/02 2002/03 

417 1034 (of which 

1 solemn) 

1202 (of which 

26 solemn) 

1194 (of which 

34 solemn) 

1123 (of which 

25 solemn) 

 

 

In addition to the above PDSO caseload, the PDSO has put through a large number of cases 

at the custody court for other solicitors as part of our service when operating as duty lawyers.   

 

CONCLUSION 

 

The proposed locations of the new PDSO offices will be of assistance to the Scottish Legal 

Aid Board in a number of ways.  Having a base in each of these places can assist in ensuring 

that there is access to justice throughout Scotland.  Following the introduction of fixed fees in 

summary cases there have been instances where solicitors in private practice have been 

unwilling to take on cases in certain places.  The ability of a Public Defence Solicitor to travel 

from one of the 3 proposed offices would ensure that no member of the public eligible for 

legal aid would be unable to obtain a solicitor.  This is of course of assistance in meeting the 

requirements of ECHR in respect of a fixed-fee legal aid scheme.   



 

Additionally, following the passage of the Sexual Offences (Procedure and Evidence) 

(Scotland) Act 2002, an accused person cannot represent himself in a sexually related case.  

There may be areas of the country where private solicitors will not want to undertake cases 

where they have been appointed by the court.  As a public service office, the PDSO will 

undertake such appointments where necessary.  Accordingly, the operation of the PDSO from 

the 3 proposed bases provides a degree of assurance to parliament that the provisions of the 

Act can be practicably implemented in any court in the country.  

 

Additionally, operation of 3 PDSO offices ought to drive efficiency of the service.  It allows 

direct comparison to be made between one office and another.  It also increases choice to the 

public in terms of a provider type that they wish to use.  Since direction was abolished in 

2000, many clients choose to use this office because they are attracted to the public service 

ethos.   

 

The repeal of the section of the regulations specifying Edinburgh as the location of the PDSO 

is a necessary requirement if the other offices are to be opened in implementation of the 

Criminal Justice (Scotland) Act 2003.   A repeal of the location is the simplest method by 

which PDSO would have the flexibility to address any issues of unmet need in areas outwith 

the 2 proposed locations.  It is also a way of ensuring that the Inverness office is used as a 

base for providing a service to the wider rural community.    

 

 

 

Reported by: 

 

Alistair G Watson 

Director, PDSO  

 

5 November 2003   

 

 

As can be seen, the caseload throughout has remained fairly constant despite the removal of 

any compulsion upon the public in the middle of 2000. 
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Assistance) Amendment Regulations 2003 SSI 2003/511 

Note by the Clerk 
 

Background 
 
In 1998 the Public Defence Solicitors Office began operation in Edinburgh using 
solicitors directly employed by the Scottish Legal Aid board to provide criminal legal 
assistance. 
 
On 20 October 2003 the Minister for Justice announced that two more Public 
Defence Solicitors Offices are to be opened in Glasgow and Inverness.  The 
Executive indicated that “Extending the pilots outwith Edinburgh to bring in Glasgow 
and Inverness courts will enable us to make better comparisons between public 
defence and private solicitors in terms of cost, quality, client satisfaction and the 
wider impact on the criminal justice system.”1 
 
These Regulations remove from the Scottish Legal Aid Board (Employment of 
Solicitors to Provide Criminal Legal Assistance) Regulations 1998 the provision that 
restricts solicitors in the Public Defence Solicitors’ Office to being used only in the 
Sheriff Court district of Edinburgh. 
 
The Public Defence Solicitors’ Office is effectively a part of the Scottish Legal Aid 
Board, although the solicitors operate independently.  The Public Defence Solicitors’ 
Office was asked to provide a background paper on its operation (attached). 
 
Procedure 
 
The Justice 2 Committee has been designated lead Committee and is required to 
report to Parliament by 1 December 2003. 
 
The Subordinate Legislation Committee considered the instrument at its meeting on 
4 November 2003 and agreed to approach the Scottish Executive to establish what if 
any prior consultation was carried out before these Regulations were made. 
 
The instrument was laid on 28 October 2003.  Under Rule 10.4, the instrument is 
subject to negative resolution procedure - which means that the Order remains in 
force unless the Parliament passes a resolution, not later than 40 days after the 
instrument is laid, calling for its annulment.  Any MSP may lodge a motion seeking to 
annul such an instrument and, if such a motion is lodged, there must be a debate on 
the instrument at a meeting of the Committee.  
 

                                                           
1 Scottish Executive News Release, 20/10/2003 
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Youth Justice Inquiry – Approach Paper 
 
BACKGROUND 
 
1. The Committee has agreed to consider youth justice as its first major inquiry.  
Following the discussion at the Committee Away Day SPICe have prepared a 
briefing paper to assist the Committee in refining the scope of the inquiry.  The paper 
sets out an overview of youth justice in Scotland and in other jurisdictions and is 
attached as Annex 1. 
 
2. The purpose of this note is to assist the Committee in considering its approach to 
the inquiry and in defining the terms of reference. 
 
DEFINING THE AREA OF INQUIRY 
 
3. There are a large number of topics which could be looked at by the Committee in 
relation to the youth justice system in Scotland.  As there is a great deal of activity in 
this area the Committee may wish to narrow the focus of its inquiry and concentrate 
on a particular issue or a particular group.   
 
4. The Committee will want to ensure that the inquiry is appropriately focused and 
does not duplicate existing activity.  It may therefore be helpful in defining the terms 
of reference to gather some initial views from people active in youth justice matters.  
This could be done through formal oral evidence sessions or the Committee could 
consider organising a seminar which could allow the Committee to hear a wide range 
of views, and benefit from discussion between participants, in a less formal 
environment than a committee meeting.    

Possible seminar participants  

5. There are a large number of individuals and organisations who could contribute 
to the framing of the Committee’s inquiry into youth justice.  The list below is not 
exhaustive, but suggests types of participants.  The precise participation and 
structure of the day can worked up in the light of any initial steer from the Committee 
at this stage since different arrangements would be required for different types of 
organisation.  

Organisations eg: 
� SACRO  
� Scottish Children’s Reporters Administration 
� APEX Scotland 
� Barnardo’s 



� Prince’s Trust 
� Association of Directors of Social Work 
� Scottish Prison Service  
� ACPOS 
� Crown Office and Procurator Fiscal Service 

 
Researchers/academics eg 

� Criminal Justice Social Work Development Centre for Scotland 
� Edinburgh Study of Youth Transitions and Crime (Edinburgh University) 
 

 “Frontline” workers eg 
� Community police 
� Teachers 
� Youth workers 
� Social workers/probation officers 
� Project workers eg projects providing alternatives to custody 
� Prison officers (young offenders’ institutes) 
� Solicitors/advocates 
� Children’s’ panel members 

 
Individuals eg: 

� Young people (including offenders) 
� Parents 
� Victims 

 
Appointment of adviser 
6. The Committee may also wish to consider appointing an adviser to facilitate the 
seminar and assist in defining the terms of reference.  (The Committee could take a 
decision, once the terms of reference were drawn up, on whether to appoint the same 
adviser for the inquiry).   
 
Timing/funding 
7. If the Committee agrees to hold a seminar it could seek approval for any funding 
needed from the Conveners’ Group in January with a view to holding the seminar in 
March following the end of the Committee’s consideration of the Anti-Social 
Behaviour Bill at Stage 1.   
 
8. If the seminar took place in March the remit of the inquiry could be agreed before 
the Easter recess and a call for evidence issued to enable the committee to take oral 
evidence in June. 
 
Options 
9. The Committee is invited to: 

� discuss the background paper prepared by SPICe;  
� give a steer on the approach to the inquiry; 
� agree whether to appoint an adviser at this stage.   
 

Clerk to the Committee     5 November 2003 
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 INTO YOUTH JUSTICE 

 
CHARACTERISTICS OF CHILDREN AND YOUNG PEOPLE WHO OFFEND 
 
The following analysis is taken from the Audit Scotland report “Youth Justice in 
Scotland” (June 2001). 
 
There are about 920,000 young people aged 8 – 21 in Scotland (approximately 18% 
of Scotland’s total population of 5.1 million). How many of these people are 
offenders? A snapshot in March 2001 showed a total of over 76,000 recorded 
offenders under 21 (including those with pending cases) in Scotland. This equates to 
8% of 8 – 21 year olds, one in 12 young people. In 1999/2000, over 14,000 children 
were referred to the Children’s Reporter for offences and 27,000 males and 3,000 
females under the age of 21 had a charge proved against them in the courts.  
 
A few young people commit a large number of offences. Of the people under 21 who 
had a charge proved in court in 1999, 8% had more than ten previous convictions. 
The number of young people who commit multiple offences is increasing. The 
Scottish Children’s Reporter Administration compared patterns of offending over the 
last ten years and found that the number of children dealt with for one to three 
offences had remained almost constant, the number who had offended on between 
four and nine occasions rose by over 10%, but the largest change was in those who 
had committed in excess of ten offences. This group of recorded prolific offenders 
grew by over 40% between 1990 and 2000. This picture could be affected by an 
actual increase in offending, or a change in reporting procedures. 
 
Age, gender and offence types 
 
There are over three times as many recorded male offenders as female offenders in 
the 8 – 21 age band and research has shown that peak offending ages vary by 
gender and by type of offence. In a study covering the UK, it was shown that male 
offending generally peaks at a later age than for females. 
 
Table 1 - Peak offending ages by crime and gender 
Crime Type Age of males Age of Females 
Property offences 20 15 
Violent offences 16 16 
Expressive Offences* 14 15 
Drug Offences 20 17 
*Expressive offences include crimes such as vandalism and arson against property 
Audit Scotland, 2002  
 
Many studies have looked at levels of offending by young people. Depending on the 
age and crime types selected, youths have been ‘credited’ with between 40% and 
66% of the crimes committed. Table 2 shows that some crimes tend to be committed 
more frequently by young people. These crimes are often high volume, for example, 



in the Lothian and Borders Police area, the six crimes listed in Table 2 accounted for 
37% of all crime. (Drug crime has been included in this table to show that although 
often publicly perceived to be a ‘young person’s crime’ this is not reflected 
statistically.) 
 
Table 2 – Percentages of those under 21, proceeded against in court by crime 
type 
Crime Type Up to age 21 Aged 21 or over 
Theft Motor Vehicle 66% 34% 
Theft Opening a lock-fast place 56% 44% 
Housebreaking 45% 55% 
Vandalism 44% 56% 
Serious Assault 32% 68% 
Drugs 22% 78% 
Audit Scotland, 2002 
 
Factors affecting offending 
 
A considerable amount is already known about the characteristics of young 
offenders and their families. Risk factors identified by many studies in this area 
include: 
 

� Poor housing standards 
� Drug/alcohol misuse by young persons or their families 
� Low income 
� Health, personality and behavioural problems 
� Family breakdown 
� Low educational achievement 
� Socialising with offenders 

 
The following analysis taken from the Audit Scotland Report (June 2001) illustrates 
these factors in a Scottish context: 
 
Risk factors in Glasgow and crime rates - Glasgow has high levels of both risk 
factors and crime: 
 
It has 12% of the Scottish population, but 30% of the Scottish homeless population. 
 
The incidence of injecting drug abuse in Glasgow is five times the national average, 
with over 1,000 children dealt with in Glasgow by social work as a result of parental 
drug misuse. Over half the drug users take opiates and over 80% of these do so on 
a daily basis.  
 
The number of families reliant upon income support is 42% as opposed to the 
Scottish average of 25%. 
 
It has above average levels of deprivation, unemployment, mortality and chronic 
illness. 
 



The Scottish Executive has an index of ‘family stress’ combining data relating to 
disadvantaged children. The index ranges in score from the council with the lowest 
‘family stress’ at -111 up to +221 for Glasgow, with an average of +34. A high value 
indicates high levels of family stress. 
 
These factors translate into higher crime rates. In 1999, the average number of 
crimes recorded per 10,000 population in Scotland was 851; for Glasgow, the figure 
was 1,431, almost 70% above the average.  
 
VICTIM, OFFENDER OR BOTH? 
 
A theme in many studies is that young people not only account for a large number of 
offenders, but a similarly large number of the victims of crime are also young and 
male. A recent study found that 75% of young people, who had been convicted of 
serious offences and assaults and held in secure care or custody, had been the 
victims of physical, sexual or emotional abuse. In a survey of young prisoners, 17% 
of males and 49% of females said they had been abused. The 1996 Scottish Crime 
Survey showed that 45% of 12-15 year-olds had been victims of theft, violence or 
harassment. 
 
Work carried out by Lothian and Borders Police also shows that victims and 
offenders are not separate categories within the same age group. A comparison of 
the young people dealt with by domestic violence officers, sexual offence officers 
and juvenile offending officers found that in 75% of referrals by the police to the 
Reporter, there was a link to child abuse or domestic violence. This is consistent with 
a Scottish Executive report which found that over 47% of those referred to the 
Children’s Reporter for offending had come to the attention of the Reporter earlier in 
their lives, for other reasons, for example, care and protection issues such as 
parental substance abuse. 
 
Young offenders then, often have complex needs which have to be addressed in 
order to improve their life chances. Equally, their ‘deeds’ – the offences they have 
committed – have to be dealt with in order to protect society and so that the young 
person learns that offending behaviour is unacceptable. 
 
YOUTH JUSTICE OVERVIEW 
 
Youth crime was, during the period covered by the first session of the Scottish 
Parliament, an issue of particular concern to the Scottish Executive. This was in view 
of the number of young people who became involved in crime and the small but 
increasing number of persistent young offenders who can cause substantial 
problems in local communities. An Advisory Group on Youth Crime was established 
to consider ways of reducing such crime through a combination of prevention, early 
intervention, and effective services and programmes. The recommendations of the 
Group were accepted by the Scottish Executive and are now the subject of an action 
programme, Scotland’s Action Programme to Reduce Youth Crime 2002. 
 
Young offenders under the age of 16 are generally dealt with through the Children’s 
Hearings system which is sponsored by the Scottish Executive Education 
Department (amongst its broad responsibilities in respect of children and young 



people). Recent research on Children’s Hearings (Lobley, Smith and Stern 2002) 
indicated a lack of resources in terms of effective programmes and services to which 
young people could be referred. The Executive has stated that it is committed to 
increasing the range of interventions available in relation to Children’s Hearings and, 
more generally, to early intervention in the lives of young people who get into trouble 
with the law in order to reduce offending and increase community safety. 
 
The Advisory Group on Youth crime also recognised that the point of transition 
between the Children’s Hearings system and the adult criminal justice system (the 
latter deals with most young offenders aged 16 and over) is difficult and abrupt as 
young offenders move away from a system focused largely on their welfare needs. 
The range of disposals available to the courts which are tailored to the particular 
needs of young offenders are limited. Issues relating to young offenders of 16 and 
over who are dealt with through the adult criminal justice system are part of the remit 
of the Justice Department. 
 
Research commissioned by the Scottish Executive has indicated that the 
effectiveness of certain disposals and programmes with young people are critically 
affected by the lifestyles of those young people. For example, a pilot of the use of 
supervised attendance orders at first sentence with 16 and 17 year olds was 
abandoned because of the high breach rate and the limited options available on 
breach. However, research indicates that programmes for young offenders based on 
evidence of what works can be effective in reducing the rate and seriousness of re-
offending, as shown, for example, in the evaluation of Barnardo’s Freagarrach 
programme for persistent juvenile offenders (See Lobley, Smith and Stern 2002).  
 
In June 2002 Ministers published a 10-point Action Plan which included: proposals 
for a Youth Court feasibility project; Fast Track Children’s Hearings; a review of the 
potential for using Restriction of Liberty Orders; Anti-Social Behaviour Orders and 
Community Service Orders for persistent offenders; consideration of a Scotland-wide 
system of police warnings; and national standards for tackling youth crime (which will 
operate between local authorities, the criminal justice system and the Children’s 
Hearings system).  
 
Fast Track Children’s Hearings were introduced as pilot schemes on 31 January 
2003 in Dundee, Ayrshire, and East Lothian and Borders and will operate for two 
years. They are aimed at a hard core of young offenders responsible for an 
estimated one-third of youth crime in their communities. It is envisaged that these 
hearings will deal with the eight per cent of offenders under the age of 16 who 
commit five or more offences (mostly vandalism, breach of the peace and car-related 
crime).  
 
Scotland’s first Youth Court became operational in June 2003. The court is based in 
Hamilton and will be the subject of a two-year pilot. 
 
Fast Track Children’s Hearings 
 
The aim of the fast track hearings is to enable the system to respond more quickly to 
referrals of young people under 16 who are persistently offending and to take action 
to reduce and/or end re-offending. The decisions of such hearings are to be based 



on an assessment of need and will lead to guaranteed places on programmes to 
reduce offending, secure better outcomes for those referred and identify potential for 
future action. 
 
The new Hearings are aimed at a hard core of offenders responsible for an 
estimated one-third of youth crime. It is envisaged that the Hearings will deal with the 
eight per cent of offenders under 16 who commit five or more offences (mostly 
vandalism, breach of the peace and car-related crime). 

While Fast Track hearings are set within the ethos and procedures of the Children 
(Scotland) Act 1995 it is important to state that these specialist hearings are intended 
to be different to the existing hearings and are intended to offer a more effective way 
of dealing with persistent offenders. The application and monitoring of key 
performance standards will mark the specialist hearings out and maximise the 
potential for effective and speedier intervention. The following standards underpin 
the Fast Track Hearings: 

� Timescales – cases will require to be processed faster than under the current 
system. From initial caution and charge to disposal a target has been set of 90 
days, which is one third quicker than current arrangements (where the 
average time is 134 days) 

� Improving Reporting – service standards will be introduced to ensure local 
authorities provide high quality and timely reports 

� Better Options for Disposal – each report to a hearing will specify a named 
programme or type of intervention for the needs identified, including timescale. 
This must include a programme to tackle offending behaviour. The local 
authority must guarantee a place on the recommended programmes and 
ensure implementation 

� Monitoring Interventions: Each supervision requirement should set out 
timescales for each intervention and show review points. Supervision 
requirements require to address how further additional offending or regression 
will be tackled 

� Panel Members – all panel members hearing these cases should have at least 
one year's experience of the hearing system. In practice, it is hoped that the 
majority of cases will be heard by members with upwards of four years 
experience. Greater efforts will be made in order to maintain continuity at any 
subsequent or review hearing, to ensure at least one panel member from the 
original fast track hearing should be present 

 
New interventions in pilot areas to support the fast track hearings include new 
programmes that cover road traffic offending, parenting, mentoring, social skills, 
anger management and mental health issues. There are also extra intensive support 
places, educational support places and additional residential and secure 
accommodation places. 
 
Youth Court Feasibility Project 
 
The Youth Court Feasibility Project Group, chaired by Sheriff John McInnes, 
reported to the Deputy First Minister at the end of December 2002. It concluded that 
the establishment of a pilot Youth Court was feasible under existing primary 



legislation. The pilot will target persistent young offenders in the 16-17 year-old age 
group with the flexibility to deal with 15 year-olds in certain circumstances. 
 
Principal Features of the Youth Court 
 
Referral Process 
 

� For the purpose of entry to the Youth Court “persistency” defined as “at least 
three separate incidents of offending, which have resulted in criminal charges 
within a six-month period” 

� In order to ensure a fast track system, other than in exceptional cases, 
prospective Youth Court offenders to make their first appearance in court 
within 10 (exceptionally 14) days from the date of charge 

� Wherever possible and practicable known outstanding and other charges in 
the system will be rolled up to be taken together 

� Where the young person is co-accused with non-16 & 17 year olds, the case 
will normally be dealt with by the Youth Court 

Court Process 
 

� Sheriffs presiding in the Youth Court to have the same range and powers of 
sentence as any other sheriff sitting in a sheriff summary court 

� A pool of sheriffs (four at any one time) to preside over the Youth Court on a 
rotation basis thus allowing other shrieval duties to be undertaken during the 
pilot 

� The cycle of court business to be arranged, where practicable, so that 
individual Youth Court sheriffs: 
� deal with all first appearances in court 
� where possible, deal with any Intermediate diets 
� are allocated many (but not all) of the summary trials of 16 & 17 year olds 

identified by the fiscal as potential candidates for the Youth Court 
� retain oversight of any community supervision orders made so as to 

ensure the young offender will appear, wherever possible, in front of the 
same sheriff 

� Dedicated Youth Court staff (i.e. fiscal, clerk, social work) to support and 
service the court 

� Provision of fast track programmes 
 
Implementation of the Youth Court 
 

� Establishment of a Youth Court Advisory Forum to oversee implementation 
and thereafter to review regularly the working, development and operation of 
the Youth Court 

� Appointment of a Youth Court Co-ordinator to service the Youth Court 
Advisory Forum and co-ordinate practice across the nine different agencies 
involved 

� External research and evaluation of the effectiveness of the pilot’s operations 
and programmes 

 



YOUTH JUSTICE IN OTHER JURISDICTIONS 
 
The following section gives a brief outline of youth justice systems in other 
jurisdictions. 
 
England and Wales 
 
The aims of the Youth Justice System in England and Wales have been set down in 
law and the first principal was set in 1933 when it was provided that in dealing with a 
youth, the Court must have regard to his welfare. The background of the offender 
has therefore been an important consideration both in deciding to prosecute and in 
sentencing. The second principal to the system was set in 1998 when it was 
provided that the aim was to prevent offending. The result of this has been to re-
organise the diversion systems that have been used for many years and to introduce 
Restorative Justice sentencing. The key to the system as it currently stands is early 
and effective intervention. 
 
To support early intervention, the system of supporting youths within the criminal 
justice system was re-organised. Local Government, which carries the main 
responsibilities for child welfare, remain involved in the youth justice system 
however, Youth Offender Teams have been established to co-ordinate all the 
services which are needed when a youth begins offending. Youth Offender Teams 
are multi-agency groups, which include members from local government social 
services, health workers, education and the police. It is the Youth Offender Team 
that carries out the support work within the diversion system and also writes reports 
for the courts which are used in sentencing. The Team also supervise the various 
restorative, community and supervision orders which are allocated. Whilst the teams 
are to a large extent independent, they work closely with a national organization 
called the Youth Justice Board. The Youth Justice Board has responsibility to ensure 
that the different Youth Offender Teams offer a broadly consistent approach, they 
advise the Government on youth justice matters and to manage the various secure 
units that provide custodial sentences for youths. 
 
Diversion 
 
The system of diversion is operated by the police in consultation with the Youth 
Offender Team. Where a final warning is given (see below), the Youth Offender 
Team will consider whether intervention is required to prevent further offending and 
where necessary will implement and supervise such intervention. Advice is only 
sought from the Crown Prosecution Service where there are serious concerns as to 
whether a prosecution should be brought. Throughout the system, the police retain 
the right to deal with any offending informally by taking no action and advising the 
young person and his parents about his behaviour. 
 
Requirements for reprimands and final warnings  
 
If the police decide that informal advice is not appropriate, then they will consider 
using the formal system of reprimands and final warnings. This is a formal way of 
giving advice and if the youth continues to offend, the fact that he has previously 



received a reprimand or final warning is cited in court. In order to consider giving 
either a reprimand or final warning, certain tests must be met: 
 

� there must be sufficient evidence to provide a realistic prospect of obtaining a 
conviction; 

 
� the youth must have fully admitted the offence when he was interviewed by 

the police – a partial admission is not enough; 
 

� the youth must not have previously been convicted by the court; 
 

� it is not in the public interest to prosecute. 
 
The judgement as to whether these tests are met is made by the police. If the 
offence is denied by the youth, the only options open to the police are to take no 
further action or to prosecute. 
 
Restorative Justice and Sentencing 
 
The concept of restorative justice underlies a number of the new disposals available 
to the Youth Courts in England and Wales as well as the powers of diversion used 
by the police. Put simply, restorative justice is the process whereby the offender is 
made to face up to and make good the harm done. This can be achieved in a 
number of ways, such as a conference between the offender and the victim, 
reparation (e.g. paying for or repairing the damage done to the victim’s property). 
The aim is to reintegrate the offender into society. At the reprimand and final warning 
stage, the offender may be asked to take part in such a process and this will be 
facilitated by the Youth Offender Team.  
 
  
Canada 
 
Canada has recently introduced a Youth Justice Renewal Initiative which looks 
beyond legislation and the youth justice system to explore how society as a whole 
can address youth crime and related factors. The initiative is based on three key 
directions: (a) prevention; (b) meaningful consequences for youth crime; and (c) 
intensified rehabilitation and reintegration to help young offenders return safely to 
their communities.  
 
The objectives of the Youth Justice Renewal Initiative are to explore ways in which 
minor offences committed by youths can be more effectively dealt with in the 
community in less formal, but equally meaningful, ways. The Initiative is designed to: 
 

� Increase the use of measures, outside the formal court process, that are often 
more effective in addressing some types of youth crime 

� Establish a more targeted approach to the use of custody for young people 
� Improve the system’s ability to rehabilitate and reintegrate young offenders 
� Increase the use of community-based sentences for non-violent youth crime 
� Establish special measures for violent offenders that focus on intensive 

supervision and treatment 



� Increase public confidence in the youth justice system 
 

The following summarises some of the non-legislative activities which have been 
undertaken in Canada since 1998.  

Supporting Innovative Practices  

Many young people are brought into the formal justice system for minor offences 
that, in many cases, could be more effectively dealt with in the community in less 
formal but meaningful ways that focus on repairing the harm done. Through the 
Youth Justice Renewal Initiative, the Government of Canada is supporting the testing 
of a range of community-based programs and alternatives for less serious offences, 
while always recognizing that the formal court process must be available for more 
serious offences where it is clearly appropriate.  

Innovative pilot projects funded to date will, for example:  

� offer a job bank, recreation facilities and self-esteem programmes as 
alternatives for youth on the street (Projet Jeunes Squeegees Montréalais);  

� promote a community support role in pre-custody, custody and reintegration 
of young offenders (Island Community Justice Society in Sydney, Nova 
Scotia);  

� bring together the young offender and victim as well as family members and 
other key persons affected by the offence to find solutions (Mennonite Central 
Committee in Calgary, Alberta); and  

� target youth at risk of re-offending or in need of community-based programs 
as part of discharge planning (Ontario Social Development Council).  

Building Partnerships  

A key goal of the Youth Justice Renewal Initiative is not only to strengthen the 
involvement of traditional groups working in the youth justice system but to also 
expand the nature and range of sectors involved.  

Extensive discussions were held with provincial and territorial officials as the Youth 
Criminal Justice Act was developed and these will continue as plans are made for its 
implementation. Discussions will focus on how best to ensure that the Initiative is 
implemented effectively and in a way that addresses the unique needs of each 
region. Funds have been and will continue to be made available to assist provincial 
and territorial ministries responsible for youth justice to undertake implementation-
related activities in, among other things, training and partnerships.  

The Government of Canada is also working to strengthen and expand the 
involvement in youth justice of a wide range of organizations, associations and 
community groups. A series of roundtable discussions was recently held with 
participants from across the country working in the following sectors: education, the 
caring professions, arts and recreation, child advocacy, mental health and national 
associations active in criminal justice. The roundtables focused on how to address 



the challenges for communities in dealing with youth who may be in conflict with the 
law.  

Significant federal funding is available to all provinces and territories for the delivery 
of youth justice services. Offers of new five-year financial agreements have been 
made to the provinces and territories to support the implementation of proposed 
youth justice legislation and the overall policy objectives of the Youth Justice 
Renewal Initiative. 
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