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JUSTICE 2 COMMITTEE

AGENDA

7th Meeting, 2003 (Session 1)

Tuesday 18 March 2003

The Committee will meet at 11.00 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Sexual Offences Bill: The Committee will take evidence on the Sexual Offences
Bill currently before the UK Parliament from—

Hugh Henry, the Deputy Minister for Justice, Catherine Brown and Ian
Fleming, Police Division, Sharon Grant, Community Justice Services Division,
Gillian McCole, Criminal Justice Division and Alison Coull, Solicitors Division,
Scottish Executive.

2. Subordinate legislation: The Committee will consider the following negative
instruments—

The Births, Deaths, Marriages and Divorces (Fees) (Scotland) Amendment
Regulations 2003 (SSI 2003/89);

The Sheriff Court Fees Amendment Order 2003 (SSI 2003/97).

3. Legacy Paper: The Committee will consider its Legacy Paper in light of
additional information which has been received.

4. Petitions: The Committee will consider outstanding petitions.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 1 – Sewell Motion

Sewel Motion and Clerk’s Note J2/03/7/1

Item 2 – Subordinate legislation

SSI and Clerk’s Note J2/03/7/2
SSI and Clerk’s Note J2/03/7/3

Item 3 – Legacy Paper

Clerk’s Note and correspondence J2/03/7/4

Item 4 – Petitions

Clerk’s Note J2/03/7/5
Letter from the Minister for Justice in relation to PE306 J2/03/7/6

Lord President’s response to PE336 J2/03/7/7
Note on meeting with the Lord President on PE336 J2/03/7/8

The following papers are enclosed for information:

Letter from the Deputy Minister for Justice in relation to the Child
Support Appeal (Jurisdiction of Courts) (Scotland) Order 2003

J2/03/7/9

Note on Regulation of Investigatory Powers Act J2/03/7/10
Letter from Joan Skinner and Catherine Harper on behalf of Scottish
Women Against Pornography in relation to Petition PE476

J2/03/7/11
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J2/03/7/1
JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

Sexual Offences Bill – Sewel motion

Note by the Clerk

Sewel motions

During the passage of the Scotland Bill it was established that it would be the
convention of the UK Parliament that it would not normally legislate with
regard to devolved matters in Scotland without the consent of the Scottish
Parliament (“the Sewel convention”). Sewel motions are a result of this
convention and are the means by which the Executive obtains the Scottish
Parliament’s consent to Westminster legislation on devolved matters.

The attached motion seeks the Parliament’s consent for the UK Parliament to
legislate in Scotland through the Sexual Offences Bill on matters relating to
sexual offences.

Sexual Offences Bill

The Sexual Offences Bill was introduced in the House of Lords on 28 January
2003 and received its 2nd reading on 13 February. Part 2 extends to Scotland
and contains measures for protecting the public from sexual offending. It is
proposed to bring forward further provisions for inclusion in the Bill relating to
sexual offences, their prevention and the protection of children as they relate
to Scotland. An Executive memorandum is attached to this note.

Members can access the Bill and its Explanatory Notes by clicking on the link
to the House of Lords website below.

http://www.publications.parliament.uk/pa/ld200203/ldbills/026/2003026.htm

Procedure

Standing Orders do not set out a formal procedure for the Parliament’s
consideration of Sewel motions. In some cases Sewel motions have been
considered directly by the Chamber. In other cases they been considered by
the relevant subject committee before they are debated by the whole
Parliament, as applies in this case.

Whatever mechanism is employed, conferring consent by resolution of the
Parliament does require there to be some proceedings in the Chamber. The
Parliament will therefore debate the motion on 20 March. The Committee is
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invited to consider the motion and the implications for Scotland and report its
conclusions to the Parliament in advance of this debate.

The Deputy Minister for Justice will attend the meeting to outline the
Executive’s intentions in relation to the legislation and the Committee will have
the opportunity to question the Minister and officials on these points.

Following its consideration of the motion it will be for the Committee to report
to the Parliament accordingly.  Such a report need only be a short statement
of the Committee’s conclusions.

13 March 2003 Clerk to the Committee
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Motion:  That the Parliament endorses the principle of protecting society from
persons who pose a risk of causing sexual harm and agrees that the provisions within
the Sexual Offences Bill which relate to devolved matters and which re-enact the Sex
Offenders Act 1997, extend the categories of offenders required to register, increase
restrictions on sex offenders and strengthen the notification requirements and
operation of the Sex Offenders register should be considered by the UK Parliament.

MEMORANDUM

SEXUAL OFFENCES BILL

Background

The Scottish Executive and the UK Government take very seriously the risk to society
from sex offenders.  As a result, the policy of both the Scottish Executive and the UK
Government has consistently been, so far as possible, to legislate for sex offenders on
a UK basis.  This is to ensure compatibility across the UK so as: (i) to avoid possible
loopholes between the application of provisions in each jurisdiction; (ii) to minimise
the possibility of misunderstanding about the rules in each jurisdiction; (iii) to avoid
the possible perception that one jurisdiction is regarded as less severe than another;
and (iv) to ensure so far as possible that legislative changes in each jurisdiction are
adopted at the same time.

As a result, in October 2000, the Scottish Parliament (by virtue of a Sewel Motion)
approved amendments to the Sex Offenders Act 1997 in the Criminal Justice and
Court Service Act 2000.  These included provisions relating to notification of foreign
travel by sex offenders; the time within which sex offenders had to register; police
powers to photograph and fingerprint an offender on initial registration; and powers
for Ministers to make regulations requiring offenders to register at certain police
stations.  In June 2002, the Scottish Parliament (also following a Sewel Motion)
agreed to a further amendment of the Sex Offender Act 1997 in the Police Reform Act
2002 to ensure that sex offenders orders made in one jurisdiction within the UK
should be recognised and enforceable throughout the UK with appropriate provisions
in place concerning how the orders are applied for, amended and discharged.

The further provisions now proposed for inclusion in the Sexual Offences Bill are in
response to two recent reviews.  The provisions relate to sexual offences, their
prevention, and the protection of children.

In July 2001, following a review of the Sex Offenders Act 1997, the Home Office and
Scottish Executive, published a joint consultation paper. The Sexual Offences Bill
takes forward proposals from that joint review.

In June 2001, an Expert Panel on Sex Offending led by Lady Cosgrove published
further proposals relating to Scotland.  The Scottish Executive published its response
to the Expert Panel’s recommendations in October 2002.  Provisions relating to a
number of those recommendations were contained in the Criminal Justice Bill which
completed its passage through the Scottish Parliament on 20 February 2003.
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Provisions relating to most of the remaining outstanding recommendations are now
contained in the Sexual Offences Bill.  It is proposed that amendments be made to the
Bill to give effect to all the remaining recommendations.

The Sexual Offences Bill was introduced in the House of Lords on 28th January 2003.

Proposals

The Bill is in three Parts.  Part 1, which does not extend to Scotland, makes significant
changes to the (mainly statute-based) law on sex offences in England and Wales to
enhance protection for victims of sex offences, to ensure both equality under the law
and that the law is ECHR compliant.  In Scotland, most sex offences are dealt under
the common law.  Scottish Ministers agreed that, given the differences in the law, it
was not necessary to commit at this stage to a full-scale review of the law on sex
offences in Scotland but that the position would be reviewed following the findings of
the English consultation exercise.  In the meantime, work has been taken forward in
Scotland in the Criminal Justice (Scotland) Bill which deals with the proposals set out
in the White Paper: Serious violent and sexual offenders (June 2001) and the White
Paper: Making Scotland Safer: Improving the Criminal Justice System. (December
2001).  The Criminal Justice (Scotland) Bill also takes forward measures in a number
of areas of criminal justice, including Programme for Government commitments on
serious violent and sexual offenders and stalking and harassment.

Part 2 of the Sexual Offences Bill which does extend to Scotland, contains measures
for protecting the public from sexual offending.  It re-enacts, with a number of
amendments the following notification requirements:

(i) Reducing the period within which a sex offender must notify the police of a
change of details from 14 days to 3 days.

(ii) Reducing the amount of time a sex offender can spend at an address other than
his home address before having to notify that address from 14 days to 7 days.

(iii) Making all those on the register confirm their details on an annual basis. At
present, there is no requirement for them to do so.

(iv) Giving the police the power to check the fingerprints and take a photograph of
a sex offenders each time a notification is made, not just on his initial
notification.

(v) Requiring sex offenders to provide their National Insurance number when
making a notification.

We propose that the part of Schedule 2 of the Bill that relates to Scotland and which
deals with offences committed in Scotland which make the offender automatically
subject to the notifications requirements of the register should be amended to include
any offence that a judge decides has a significant sexual element.  This fulfils the
intention behind the recommendations of the Expert Panel on Sex Offending chaired
by Lady Cosgrove.  The Expert Panel considered that an offender should be subject to
registration where he or she is convicted of any offence which does not carry
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automatic registration but where the evidence discloses that there was a significant
sexual element in the offender’s behaviour such as to warrant additional measures to
protect the public from the risk posed by the offender, , subject to the right of appeal
against such an order by the offender.

The Expert Panel also proposed that registration requirements should apply to all sex
offenders not just when the victim was at the time of the offence under 18.  At
present, there are exceptions from registration depending on the seriousness of the
sexual offence.  For example, where an offender is convicted of assault with intent to
rape and the victim(s) is 18 years or over, the offender only becomes subject to
registration requirements if he is sentenced to period of imprisonment for thirty
months or more.

Moreover in relation to England and Wales certain civil provisions placing restrictions
on sex offenders in the community, previously known as Sex Offender Orders (s.1
and 2  of Crime and Disorder Act 1998), have been recreated into a new civil
preventative order – a Sexual Offences Prevention Order (SOPOs).  SOPOs will carry
a requirement to register under the Bill.

The proposal is that amendments be made to the Bill so that sex offender orders in
Scotland which are currently provided for in section 20 of the Crime and Disorder Act
1998 should also be recreated into the new SOPO civil preventative order.  The police
would  be able to apply for an order where they take the view that an offender with a
conviction in Scotland has committed an offence with a significant sexual element
and that the offender is likely to pose a risk of serious sexual harm and the relevant
conviction predates the commencement of the provisions in the Bill.  In addition, the
police should be able to apply for these orders in relation to people with convictions in
Scotland after the provisions in the Bill come into force where the court has already
decided that the offence had a significant sexual element and the offender is therefore
subject to the notification requirements of the register.  Similar powers would be
given to the police in Scotland in relation to people in Scotland with convictions from
other parts of the UK.

Part 3 contains general provisions relating to the Bill, including minor and
consequential amendments and commencement provisions.
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JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

The Births, Deaths, Marriages and Divorces (Fees) (Scotland) Amendment
Regulations 2003 (SSI 2003/89)

Note by the Clerk

The Instrument

These Regulations amend the Births, Deaths, Marriages and Divorces (Fees)
(Scotland) Regulations 1998, by extending the period during which an Internet
search session may continue from 24 hours to 48 hours.  The purpose of extending
the period during which a search may be made is to provide greater flexibility to
users of the website, and in particular make searching over a weekend easier.

The fee for conducting such a search is currently set at £6 and will not be affected by
these Regulations.

Consultation

The General Registrar Office for Scotland (GROS) has established a User Group
comprising a range of users of the website from both the UK and overseas and with
differing expertise and experience of genealogical research.  The suggestion of
extending the search period came from the first meeting of this group on 24 January
2003.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 24 March 2003.

The Subordinate Legislation Committee considered this instrument on 25 February
2003 and had no comment to make.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 17 February.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 12 March.

7 March 2003 Clerk to the Committee

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030089.htm
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The Sheriff Court Fees Amendment Order 2003 (SSI 2003/97)
Note by the Clerk

The Instrument

The Order amends the Sheriff Court Fees Order 1997.  It ensures that Court fees are
not payable by debtors or creditors required to go to Court under certain provisions
of the Debt Arrangement and Attachment (Scotland) Act 2002.  These provisions
require the involvement of a Sheriff in approving or rejecting steps in the process of
debt recovery and this Order will exempt litigants from the requirement to pay fees
for such court proceedings.

Consultation

There has been no consultation on this Order.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 24 March 2003.

The Subordinate Legislation Committee considered this instrument on 4 and 11
March.  The relevant Official Report extracts and Executive response are attached.
The Subordinate Legislation Committee asked the Executive to explain the
statement in the Explanatory Note that article 3 makes a saving to allow for fees to
be charged “during the transitional period, provided for by the 2002 Act”, given that
there does not appear to be any transitional period in the 2002 Act linked to the date
1 June 2003.  The Executive response stated that the transitional period referred to
is that  as specified in section 59 of the 2002 Act, 31 March 2003.  The 1 June 2003
deadline is the date until which the Executive believe it reasonable to charge a fee
for the inspection of Reports of sales completed during the transitional period.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 21 February. In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 12 March.

7 March 2003 Clerk to the Committee

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030097.htm


Scottish Parliament
Subordinate Legislation Committee

Tuesday 4 March 2003

Sheriff Court Fees Amendment Order 2003 (SSI 2003/97)

Murdo Fraser: The explanatory note to the instrument states:

"Article 3 makes a saving which permits the charging of the fee ... during the
transitional period, provided for by the 2002 Act".

However, the Debt Arrangement and Attachment (Scotland) Act 2002 does not
appear to provide for a transitional period. We should ask the Executive what that
means and whether it has made a mistake.

The Convener: It sounds as if the Executive has made a wee mistake. However,
having brought Murdo Fraser’s fine legal mind to bear on the matter, we will ask
about it. I had no clue what the provision meant.

Scottish Parliament
Subordinate Legislation Committee

Tuesday 11 March 2003

Executive Response
Sheriff Court Fees Amendment Order 2003 (SSI 2003/97)

The Deputy Convener: The next item is on the Executive’s response to our queries
on the Sheriff Court Fees Amendment Order 2003. There is a suggestion that we
might wish to draw the order to the attention of the lead committee on the ground
that its meaning required clarification, which the Executive has now supplied. There
is also the small matter of reporting the order on the ground of defective drafting of
the explanatory note. Do we agree to do that, given that members do not seem to
want to go into the detail, which is fairly clear?

Members indicated agreement.



Scottish Executive response to Subordinate Legislation Committee

1. At its meeting on 4 March 2003 the Subordinate Legislation Committee
considered the above instrument and requested an explanation of the following
matter -

“The Committee notes a statement in the Explanatory Note that article 3
makes a saving to allow for fees to be charged “during the transitional period,
provided for by the 2002 Act”.  However, there does not appear to be any
transitional period in the Debt Arrangement and Attachment (Scotland) Act
2002 that is linked to 1 June 2003 (the date in article 3).  The Executive is
therefore asked to explain the statement, given that there is a saving made in
section 59 of the 2002 Act which links to 30 December 2002 and 31 March
2003.”.

2. The Executive responds as follows –

Paragraph 37 of Schedule 1 to the Sheriff Court Fees Order 1997 specifies
the fee that the Sheriff Clerk will charge if anyone wishes to inspect the
Report of a sale and the Auditor of Court’s Report held in the Sheriff Clerk’s
Office.  These Reports will only be available after the sale has been
completed.  As the Committee has noted section 59 of the Debt Arrangement
and Attachment (Scotland) Act 2002 contains provision that allows a warrant
sale to be completed on or before 31 March 2003 in certain circumstances.  It
is therefore appropriate that the provision in the 1997 Order specifying the fee
payable for inspecting the Report of sale and the Auditor of Court’s Report
should continue to have effect until some time after 31 March 2003.

However since there will be no warrant sales after 31 March 2003 the
Executive considered that the power to charge fees for inspecting such
Reports should not continue indefinitely.  The period of 2 months, ending on 1
June 2003, was considered a reasonable period of time during which the
Sheriff Clerk should charge a fee for carrying out such inspections.  Beyond
that period it may still be possible to inspect the Reports but the Sheriff Clerk
will no longer charge a fee.  It is not anticipated that there will be any
significant demand to see such Reports after 1 June 2003.

The reference in the Explanatory Note is to the power to charge a fee for
inspecting a Report of sale and Auditor of Court’s Report that would have
been completed during the transitional period during which sales under the
1987 Act are still competent.  The Executive does not read this paragraph in
the Explanatory Note as suggesting that there is an additional transitional
period in terms of the 2002 Act that ends on 1 June 2003.  It notes that the
paragraph refers to the transitional period “…provided for by the 2002 Act,
during which sales under the 1987 Act are still competent” and concludes that
this must be read as a reference to the “transitional period” ending on 31
March 2003.

David Stewart, for the Scottish Executive Justice Department
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JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

Legacy Paper

Background and Purpose

1. The purpose of this paper is to give the Committee the opportunity to consider—
• responses to the requests for information received on its recent stocktaking

exercise;
• the response from the Deputy First Minister on the Committee’s scrutiny of

European issues;
and, if appropriate, to revise the Legacy Paper in light of this additional
information.

2. The Legacy Paper is intended to pass on any useful experience or guidance to a
successor committee (while recognising that a successor committee will have
complete freedom to select and undertake its work as it sees fit). A paper was
agreed by the Committee at its meeting on 18 February, with scope for
incorporating any additional information that had been requested from outside
organisations.

Additional Information

Stocktaking exercise
3. Members will recall that it was agreed at the meeting on 8 January to seek the

views of some of the Committee’s key external contacts about the way justice
matters had been dealt with by the Committee in the first session.

4. An invitation to respond to this exercise was issued to the Association of Scottish
Police Superintendents, the Association of Chief Police Officers in Scotland, the
Faculty of Advocates, the Law Society of Scotland, the Consortium on Crime and
Criminal Justice and the Sheriffs Association, along with an open call for
comments published on the Committee’s website

5. Responses to this request have been received from the Faculty of Advocates, the
Association of Scottish Police Superintendents and the Association of Chief
Police Officers in Scotland.

Scrutiny of European Issues
6. The Committee considered its role in relation to the scrutiny of European justice

and home affairs issues at its meeting on 5 February. It was agreed at this
meeting to seek the Minister’s views on the effectiveness of the representation of
the Scottish perspective on European justice and home affairs matters to UK
Ministers.
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7. It was also agreed to explore the possibility of establishing a system of current
awareness to keep track of developments in justice and home affairs matters in
the EU. Such a system would involve asking the Executive asked to provide an
overview briefing to the Committee on a quarterly basis including a summary of
developments in areas relevant to the remit of the Committee.

8. A response has been received from the Deputy First Minister on these issues.

Recommendations

9. The following papers are enclosed for information—

• Legacy Paper;
• Stocktake exercise responses from Faculty of Advocates, Association of

Scottish Police Superintendents and Association of Chief Police Officers in
Scotland;

• Scrutiny of European Issues – response from Deputy First Minister/Minister
for Justice.

10. Members are invited to consider the responses to the stocktaking exercise and
the Deputy First Minister’s response on European issues and agree whether to
revise the Legacy Paper in light of this additional information.

13 March 2003 Clerk to the Committee
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JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

Petitions

Note by the Clerk
Background

1. The purpose of this note is to update Members on the current status of various
petitions that the Committee has recently considered and to assist Members in
deciding which, if any, of the petitions considered by the Justice 2 Committee
need to be referred back to the Public Petitions Committee (PPC).

2. The PPC has acknowledged that in certain cases subject committees will be
unable to conclude their consideration of public petitions in advance of
dissolution.  Accordingly, the Convener’s Group has agreed procedures to be
followed in relation to the handling of such petitions.  Petitions in this category will
not fall, but will be carried forward to the next Parliament.  It has been agreed
that, in advance of dissolution, subject committees should refer such "live"
petitions back to PPC.  The PPC clerks will hold these petitions and recommend
to the PPC that they are referred to the most appropriate subject committee
following the creation of the new committee structure post-election.

Outstanding Petitions

3. There are 4 live petitions still before the Justice 2 Committee.

PE336 
4. Petition by Mr Frank Maguire of Thompsons Solicitors and Solicitor Advocates,

on behalf of Clydeside Action on Asbestos, calling for the Scottish Parliament’s
Justice Committees to initiate a review of the powers and procedures of the Court
of Session in handling cases involving victims of asbestos poisoning, to ensure
that the real issues between the parties involved are properly identified; that
delay is minimised; and that interim payments and jury trials are made available
to victims.

5. Members will have had the chance to consider both the Minister for Justice’s and
Lord Cullen’s response to the Committee’s report on Petition PE336.  The
Convener and Deputy Convener met the Lord President on Tuesday 11 March
and a note of the discussion is attached.  The Committee is invited to consider
whether it wishes to formally refer the petition PE336 back to the PPC.



PE490
6. Petition by Ms Jacqueline Reid, calling for the Scottish Parliament to take the

necessary steps to either amend existing legislation in relation to sentencing of
convicted paedophiles or introduce new legislation to ensure tougher sentencing,
with a minimum sentence for repeated convictions.

7. At its meeting on 8 May 2002, the Committee considered petition PE490 by
Jacqueline Reid and agreed to take the petition into consideration when
scrutinising Parts 1 and 3 of the Criminal Justice (Scotland) Bill.

8. Section 1 of the Bill introduces a new sentence, the order for lifelong restriction
(OLR), for the lifetime control of serious violent and sexual offenders who present
a continuing risk to the public.  Offences relating to the taking, distribution and
possession of indecent images of children and a number of offences relating to
children under 16 fall within the definition of a sexual offence for the purpose of
this disposal.  The OLR will also be available in the case of an offence which
shows a propensity for sexual offending.

9. Section 18 increases the sentence for taking, showing and distributing indecent
photographs of children from 3 years to 10 years and the sentence for
possessing indecent photographs of children from 6 months to 5 years.

10. Section 20 is intended to better inform the courts in assessing the risk posed by a
person convicted of a sexual offence.  The means of achieving this is to make it
mandatory for courts to obtain social enquiry reports and psychological
assessment for cases under solemn procedure.  These reports will be obtained
post-conviction but prior to sentencing and will be of assistance in the sentencing
process.

11. As the Criminal Justice Bill (Scotland) Bill has now been passed at Stage 3 and
will receive Royal Assent in due course, the Committee is invited to confirm
that it will take no further action on petition PE490.

PE365
12. Petition by Mr Iain MacSween on behalf of the Scottish Fishermen’s Organisation

Limited, calling for the Scottish Parliament to review Fixed Quota Allocations
which incorporate the track records of fishing vessels with a view to ascertaining
with whom the property rights to Scotland’s fish stocks lie, and take appropriate
action to ensure that the fish stocks that are currently under the jurisdiction of the
Scottish Parliament are not sold to owners whose main place of business is
outwith the UK.

13. At its meeting on 4 March 2003, the Committee agreed to refer the petition
back to the Public Petitions Committee with the recommendation that it be
considered by a relevant subject committee in the next parliamentary
session.



PE306
14. Petition by Mr Thomas Minogue calling for the Scottish Parliament to request that

all members of the Judiciary declare membership of organisations such as
Freemasons and that such a register be made available on request.

15. On 29 January 2003 the Committee agreed to take no further action on the
petition unless the petitioner was able to provide evidence of further specific
cases where difficulties have arisen over the question of Sheriff/Judicial
membership of the freemasons.

16. The Committee considered this petition in conjunction with its discussion on
judicial appointments at its meeting on 4 March 2003.  Members will have had the
chance to consider the Minister for Justice’s response to the petitioner’s most
recent submission to the Committee.  In particular, Members are invited to
consider the Minister’s response to the issue raised in Mr Minogue’s submission,
which was highlighted by Duncan Hamilton, in relation to a ruling made by the
Social Security Commissioner, on the failure of an Industrial Diseases Tribunal,
which stated that its failure to address the issue of impartiality constituted a
breach of Article 6(1) of the European Convention on Human Rights.

17. The Committee is invited to consider what, if any, action it wishes to take
on petition PE306.  The Committee is also invited to consider whether to
make Mr Minogue’s recent submission to the Committee available to the
public on the Parliament’s website.

18. The following papers are enclosed for information—

• PE306, letter from the Minister for Justice (TO FOLLOW) J2/03/07/6;
• PE336, Lord President’s response J2/03/07/7;
• PE336, note on meeting with the Lord President J2/03/07/8.

Procedure

19. The Standing Orders of the Scottish Parliament make clear that, where the PPC
refers a petition to another Committee, it is for that Committee then to take “such
action as they consider appropriate” (Rule 15.6.2(a)).

13 March 2003 Clerk to the Committee
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JUDICAL APPOINTMENTS

Thank you for your letter of 5 March 2003.
--

Mr Wallace has now had an opportunity to consider Mr Minogue's submission in support of Petition
306. The Minister's view is that there are many common features between Mr Minogue's
submission and the points raised by Robbie The Pict in the case which he brought before the High
Court a few weeks ago. At the time of writing I have been made aware that the Court have issued
their Opinion on the case this morning. Mr Wallace has not had an opportunity to study the detail
but he understands that the Court have offered no support for the petition raised by Robbie the Pict
about Judicial membership of the Speculative Society.

. On the specific point raised by Mr Duncan Hamilton MSP the Minister has noted the terms of the
decisionissuedby a DeputyCommissionerin the case of VictorDuncan v Secretaryof State. The
relevant passage of the Commissioner's Report criticises a Tribunal for failing to address a point
raised by the appellant about freemasonary membership amongst the Tribunal members. The
Conpnissioner's Report goes on to contrast the Tribunal's approach with that taken by Sheriff Isobel
McColl when similair representations were made to her by Mr Minogue at the start of his criminal
trial. The Commissioner appears to commend the Sheriff's handling of the matter and specifically
held that the issue should have been addressed, albeit that the Commissioner may have reached the
same conclusion as the Sheriff, that"... .there was no support in the authorities for a right of litigants
or accused to require judges to make positive declarations of the kind sought". It should also be
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,t/ notedthatMr Minogue'sown submissionrecordsthanksto the Sheriff"for exercisingher discretion
in this way". Clearly therefore Mr Minogue was able to obtain satisfication without the need for any
further measures by the Executive to require Sheriffs or Judges to disclose membership of the
freemasons or other societies.

~~~

1/ KATYMCNEIL
Private Secretary
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JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

Petition PE336 Civil Justice for Asbestos Victims
- Response from the Lord President

27 February, 2003

Pauline McNeill, M.S.P.,
Convenor,
Justice 2 Committee,
The Scottish Parliament,
Committee Chambers,
George IV Bridge,
EDINBURGH,
EH99 1SP.

2ND REPORT 2003: PETITION PE336 ON CIVIL JUSTICE FOR ASBESTOS
VICTIMS

I have carefully considered the Committee’s recommendations in regard to
the procedure in mesothelioma cases and other cases with similar
characteristics.  I entirely agree that, in view of the short life expectancy of the
pursuers, such cases should be brought to a conclusion, whether by
settlement or judgment, as speedily as possible.  I have thought carefully
about how best to achieve this objective.  I consider that an alternative
approach, which I outline below, would be more likely to deliver this.

Before making any comment on the Report itself, I would wish first to recognise the
considerable amount of time, effort and thought that the Committee has devoted to
this issue.

A. The Committee recommends that the proof hearing in the timetable in such
cases should be set at six months.  I have considerable doubts about this
recommendation on a number of grounds:

• First, as to its practicability.  The Coulsfield Committee considered that it would
normally not be practicable – given the new system for the timetabling and
monitoring of cases, simplified pleadings, and exchange of information and
valuations – to set a target of less than twelve months from defences to the proof



or jury trial.  I should point out that solicitors who represented pursuers and
defenders in personal injury actions were members of the Committee.

It will be appreciated that the timetable calls for various actions to be
taken by set stages in the progress of the action.  I would emphasise that I
support entirely the proposition of early diets of proof.  However, the
imposition of an arbitrary period of six months for all cases of the type
mentioned by the Committee would not, in every such case, allow for the
minimum time which the parties would require for preparation for proof,
assuming both the merits of the action and amount of damages were in
dispute. It will be appreciated that even although the majority of cases
settle, a significant number of pursuers, as well as defenders, are not
inclined to settle, unless their cases are prepared and ready for the final
hearing.

• Secondly, as to the adverse effects which it might have.  I am concerned if that too
short a period is mandated, this will give rise to a motion at a late stage in the
timetable to postpone the final hearing of the case.  It is essential that justice is
done as between the parties; a blanket six month period between the lodging of
defences and proof could lead to injustice to one party.  In such circumstances a
judge might feel that in the over-riding interests of justice he or she had no option
but to grant a motion to postpone the final hearing.  Another matter of concern is
that in such a situation the pursuer might, in order to avoid postponement, be put
under pressure to settle for less than his claim is worth.  Each of these
consequences would be highly undesirable, as well as being viewed as a
considerable disappointment to the pursuers concerned.

Rule 43.8 of the new rules which are to come into force on 1 April 2003 provides for
court, on the application of any party, varying the timetable issued under Rule 43.6.
The Practice Note, which will be issued in connection with these rules, will point out
that such an application can and should be made as soon as the timetable has been
issued, i.e. on the first lodging of defences.  The Practice Note will also state that the
Court would look with considerable sympathy on any application for acceleration of
the timetable where the pursuer has a life expectancy of less than or in the region of
the duration of the timetable that has been issued by the Keeper. This would be set out
in the application, accompanied with supporting medical evidence in writing.  The
advantages of this procedure to the parties who avail themselves of it are:

• By questioning the representatives of the parties the court will be able to fix a
period which is tailor-made for the individual case and its circumstances, and,

• For that purpose, the court will be able to question them closely as to what is truly
in issue in the action and what is the likely scope for agreement.  This would
enable a useful degree of judicial management to be exercised in cases in which
there is the strongest case for expedition.

• Most importantly, this would take place at the outset of the action.



• This would also serve to reinforce an important point about the responsibility of
the representatives of the parties.  When the representative of a party applies for
the timetable to be shortened he will have to show in court not only that it is an
appropriate case for this to be done but also that it is a practicable proposition and
that he undertakes the responsibility of meeting the shortened timetable.  Equally,
any party opposing such an application will be required to demonstrate that their
opposition is well founded.  If the application is granted, the representatives of the
parties could then assist the Keeper of the Rolls in working out any remaining
details of the intervening stages which are to be fitted within the shortened
timetable.

• This procedure should and will be available to any pursuer who has a life
expectancy of less than or in the region of the timetable fixed by the Keeper.

B The Committee recommend a By Order hearing about 6 weeks before the
hearing of the case at which the judge “could issue directions where this is petitioned
for by either party”.  Standing the new rules in regard to the exchange of information
and valuations and the pre-trial meeting, and the enforcement of these provisions, I do
not see that to mandate such a meeting in every case would serve a useful purpose.  At
any time a party can enrol a motion for an order by the court.  This will be pointed out
in the Practice Note.  As I have pointed out, I consider that judicial direction in these
cases would be better given at the beginning the action and when a judge hears an
application to vary the timetable, it will be open to him to give directions to the
parties at that stage.

C. The Committee recommend that the same judge should preside at the By
Order hearing and the diet of proof.  Having regard to the other demands on the time
judges, and in particular for criminal trials in the High Court, this proposal is simply
impractical, even if it is confined to the panel of 4 or 5 judges whom the Committee
have in mind.

D. The Committee also recommends that third parties should be brought into an
action only with the leave of the court.  I agree entirely that the scope for the
introduction of a third party should be restricted.  I would point out that the timetable
will restrict the period within which an application for a third party notice can be
made (See Rule 43.6(1)(b)(i)).  In practice this will be 28 days after the lodging of
defences.

I should add that there are two aspects of my intended approach that are quite separate
from any of the Committee’s recommendations.  Firstly, it is my intention that there
should be a Users Committee, which would keep the working of the new system as a
whole under review from the outset.  This initiative will support the internal
management arrangements that I have put in place and will enable me to monitor
closely the efficacy of the new procedures, both in general and in the handling of
these particular cases.  This would include cases in which the timetable had been
shortened.

The second aspect relates to asbestos cases which have been raised before 1
April, which will all be subject to the existing rules.  However, I intend to ask
Lord Mackay to set an accelerated hearing where this is justified having



regard to the life expectancy of the pursuer, when the case is heard By Order.
To that end I anticipate issuing a notice inviting pursuers’ agents who have
cases of this type to contact the Keeper of the Rolls to arrange for the case to
be put out By Order.  As these cases have been raised under the current Rules
of Court, Lord Mackay will not be able to issue a timetable of the type that
will apply under the new Rules but it will enable him to give directions as to
by when steps are to be taken in the resolution of the action.

As I have said – and I hope it is clear from the terms of this letter - I have given the
Committee’s recommendations serious consideration.  But, while recognising the
value of the recommendations, I consider that the approach I have outlined will be
more likely to attain early disposal.

I am sending a copy of this letter to Jim Wallace.
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JUSTICE 2 COMMITTEE

7th Meeting 2003 (Session 1)

Tuesday 18 March 2003

Note of meeting with the Lord President – 11 March 2003

Present:
Lord Cullen, the Lord President
Lord Gill, the Lord Justice Clerk
Lord Mackay of Drumadoon
Pauline McNeill MSP, Convener, Justice 2 Committee
Bill Aitken MSP, Deputy Convener, Justice 2 Committee

1. Following the Justice 2 Committee’s recommendations,  discussion focussed on
the Practice Note which will accompany the new rules for personal injury cases.
The Practice Note sets out how the Court will apply and interpret the new rules.

2. The new rules provide for diet of proof 12 months from the date of the case being
raised.  Rule 43.8 allows either party to apply for variation of this timetable at the
outset but makes clear that extension beyond 12 months is unlikely to be agreed
to. An application for acceleration of the timetable would be viewed “with
considerable sympathy” in circumstances where evidence is provided that life
expectancy is less than or in the region of the 12 month timetable. Any opposition
to such a motion would have to be well founded.

3. Members sought clarification of the impact of this rule.  The Lord President made
clear that the reference to cases of terminal illness had been introduced as a
matter of policy to ensure that this factor weighed significantly in the court’s
decision.  He explained that, since each case would vary, it was not appropriate
to take away from the judge’s responsibility by specifying a particular timetable
for these cases or requiring that a motion for a shortened timetable must be
agreed.  The expectation was that such motions would be more likely to be
granted than not, as long as granting them would not prevent the defence from
having a fair hearing, and provided that the judge was confident that the pursuer
could also meet the accelerated timetable.  The judge would hear from both
parties at this stage; this would enable him to establish what the real issues were
and would allow a degree of judicial case management at the outset.  It was
emphasised that the defender would have to give specific reasons for opposing
the motion in each case and could not simply rely on generalities.

4. Assuming the motion was agreed, a proof date would then be set at a point
sooner than the original 12 months.  In the less complex cases, the timetable
might be as little as six months but this was less likely to be possible in cases
with multiple defenders or where both the merits and quantum were in dispute.
An advantage of this flexible approach is that the pursuer would have to propose,
and then be responsible for delivering, the shortened timetable.   If necessary,
additional hearings could be arranged to ensure that the parties were keeping to
timetable.  The Lord President felt that, since the judge would be able to give



directions at the timetabling stage and if necessary at other points, the
Committee’s recommendation of a hearing at six weeks before proof was not
required.

5. The Committee had recommended that the same judge should deal with a case
throughout and that a panel of judges should be appointed to hear these cases.
The Lord President indicated that it would be very difficult to ensure that the
same judge would preside at all hearings because of the demands of the High
Court in particular.  He felt that it would be more important for these cases to be
heard quickly than for the same judge to hear them, which would be likely to
result in delays.

6. A revised Practice Note would be finalised the following week so that it could be
issued before the new rules are implemented on 1 April 2003. The new rules
would be kept under review and there would be scope to adjust them in the light
of experience.  The Users’ Committee would also help to ensure consistent
application and identify any difficulties.

7. These new rules would not apply in cases that had been raised prior to 1 April
2003.  A separate practice note had been prepared inviting pursuers’ agents to
contact the Keeper of the Rolls to arrange for such cases to be put out By Order
with a view to setting an accelerated hearing.  The aim was to ensure that, as far
as possible, these cases were dealt with as quickly as new cases would be.
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Regulation of Investigatory Powers (Scotland) Act 2000
Briefing Note

Background
The Regulation of Investigatory Powers (Scotland) Act 2000 (the Act) places those
aspects of the use of covert surveillance (that are not covered by the Police Act 1997 or
the Intelligence Services Act 1994) and the use of covert human resources on a
statutory footing.  The purpose of the Act is to ensure that investigative measures used
by the police and certain other bodies have a basis in domestic law and so comply with
human rights as established by ECHR and decisions of the European Court of Human
Rights.

The Act is concerned with covert investigative techniques and covers activity of the
police and certain other bodies concerning—

1. the use of directed surveillance;
2. the use of intrusive surveillance; and
3. the use of covert human intelligence sources.

For each of these powers the Act regulates—

� the purposes for which they may be used;
� which authorities can use the powers;
� who should authorise each use of the power;
� the use that can be made of the material gained;
� independent oversight by commissioners who hold or have held high judicial office.

SUBORDINATE LEGISLATION CREATED UNDER THE ACT

The Act contains provisions which provide Scottish Ministers with powers to make
subordinate legislation.  The relevant SSIs made thus far under the Act are listed below.

� RIP (Notification of Authorisations etc.) (Scotland) Order 2000/340
� RIP (Scotland) Act 2000 (Commencement) Order 2000/341
� RIP (Prescription of Offices, Ranks and Positions) (Scotland) Order 2000/343
� RIP (Prescription of Offices, Ranks and Positions) (Scotland) Amendment Order

2001/87
� RIP (Source Records) (Scotland) Regulations 2002/205
� RIP (Juveniles) (Scotland) Order 2002/206
� RIP (Cancellation of Authorisations) (Scotland) Regulations 2002 (SSI 2002/207)
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� RIP (Prescription of Offices, Ranks and Positions) (Scotland) Amendment Order
2003/20 (Revoked by SSI 2003/50)

� RIP (Prescription of Offices, Ranks and Positions) (Scotland) Amendment (No. 2)
Order 2003/50

� RIP (Covert Human Intelligence Sources – Code of Practice) (Scotland) Order 2003
� RIP (Covert Surveillance – Code of Practice) (Scotland) Order 2003

These SSIs and their effects are described in more detail below.

Commencement Order

Order: RIP (Scotland) Act 2000 (Commencement) Order 2000 – SSI 2000/341

Made: 28 September 2000 under section 32(2) of the RIP(S) Act
In Force Date: 28 September 2000
Parliamentary Procedure: None

Description: Appointed 29 September 2000 as the commencement day for all the
provisions of the RIP(S) Act.

SSIs made under Section 7: Authorisation of covert human intelligence sources

Order: RIP (Source Records) (Scotland) Regulations 2002 – SSI 2002/205

Made: 26 April 2002 under section 7(6)(d) of the Act
In Force Date: 20 May 2002
Parliamentary Procedure: Negative
Justice 2 Committee consideration: 22 May 2002

Description: Section 7(2)(c) of the Act provides that a person shall not grant an
authorisation for the conduct or use of a covert human intelligence source unless they
are satisfied that arrangements are adequate to ensure that the records relating to the
source contain particulars of certain matters as may be specified by the Scottish
Ministers.  Those matters are specified in these Regulations (regulation 3).

Order: RIP (Juveniles) (Scotland) Order 2000 – SSI 2002/206

Made: 26 April 2002 under sections 7(2)(c), (4)(a) & (b) & 19(8) of the RIP(S) Act
In Force Date: 20 May 2002
Parliamentary Procedure: Negative
Justice 2 Committee consideration: 22 May 2002

Description: This Order contains special provisions in relation to the cases of covert
human intelligence sources who are under the age of 18 years.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000341.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020205.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020206.htm
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SSIs made under Section 8 (Persons Entitled to Grant Authorisations under
Sections 6 and 7) and under Section 9 (Special Provisions for the Scottish Crime
Squad)

Order: RIP (Prescription of Offices, Ranks and Positions) (Scotland) Order 2000 – SSI
2000/343

Made: 29 September 2000 under sections 8(1), 9(3) and 28(4) of the RIP(S) Act
In Force Date: 2 October 2000
Parliamentary Procedure: Negative
Justice 2 Committee consideration: 8 November 2000

Description: This Order prescribes offices, ranks and positions for the purposes of
section 8(1) of the RIP(S) Act under which individuals holding such offices, ranks or
positions are designated persons for the purposes of granting authorisations under
sections 6 and 7 of the that Act.

Order: RIP (Prescription of Offices, Ranks and Positions) (Scotland) Amendment Order
2001 – SSI 2001/87

Made: 8 March 2001 under Sections 8(1) and 9(3) and 28(4) of the RIP(S) Act
In Force Date: 1 April 2001
Parliamentary Procedure: Negative
Justice 1 Committee consideration: 27 March 2001

Description: This Order amends order SSI 2000/343 (above). The amendment made is
to delete the reference to the Scottish Crime Squad as a relevant public authority and to
substitute a reference to the Operational and Intelligence Group of the Scottish Drug
Enforcement Agency which replaced the Scottish Crime Squad on 1 April 2001.

Order: RIP (Prescription of Offices, Ranks and Positions) (Scotland) Amendment (No.
2) Order 2003 – SSI 2003/50

Made: 29 January 2003 under section 8(1) of the RIP(S) Act
In Force Date: in accordance with articles 1(2) and (3)
Parliamentary Procedure: Negative
Justice 2 Committee consideration: 18 February 2003

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000343.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000343.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010087.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2003/20030050.htm
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Description: This Order revokes and restates the provisions in Order SSI 2003/20,
which was defective because article 1 did not specify the enforcement date.
Article 3 of this Order amends SSI 2000/343 (above).  The amendment substitutes the
reference to persons in the Fraud Investigation Unit of the Common Services Agency of
the Health Service with a reference to persons in NHS Scotland Counter Fraud
Services, allowing an officer lower than the rank of Head of Unit to grant authorisations
for directed surveillance or the use of covert human intelligence sources and permitting
more than one person in the Unit to grant authorisations.

These changes reflect the change of name of the body concerned and the need for
additional officers to be designated in relation to its functions.  Article 3 comes into force
on 28 February 2003.

SSIs made under Section 13: Notification of Authorisation of Intrusive
Surveillance

Order: RIP (Notification of Authorisations etc) (Scotland) Order 2000 – SSI 2000/340

Made: 29 September 2000 under section 13(2)(c) of the RIP(S) Act
In Force Date: 2 October 2000
Parliamentary Procedure: Affirmative
Justice 2 Committee consideration: 8 November 2000

Description: Specifies the matters which must be notified to an ordinary Surveillance
Commissioner when a person grants, renews or cancels an authorisation for the
carrying out of intrusive surveillance under the RIP(S) Act.

SSIs made under Section 20: Authorisation of covert human intelligence sources

Order:  RIP (Cancellation of Authorisations) (Scotland) Regulations 2002 (SSI
2002/207)

Made: 26 April 2002 under 20(4) and (5) of the RIP(S) Act
In Force Date: 20 May 2002
Parliamentary Procedure: Negative
Justice 2 Committee consideration: 22 May 2002

Description: Section 20 of the Act relates to the cancellation of authorisations,
imposing a duty on a number of persons to cancel an authorisation for surveillance and
human intelligence sources if they are satisfied that the authorisation no longer meets
the criteria set out in legislation. Regulation 2 establishes who should perform the duty
of cancelling authorisations where the authorising officer is no longer available.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000343.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000340.htm
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SSIs made under Section 24: Issue and Revision of Codes of Practice

Orders: RIP (Covert Human Intelligence Sources – Code of Practice) (Scotland) Order
2003 and RIP (Covert Surveillance – Code of Practice) (Scotland) Order 2003

Made: 2003 under section 24(5) and 24(9) of the RIP(S) Act
In Force Date: 11 March 2003
Parliamentary Procedure: Affirmative
Justice 2 Committee Consideration: 18 February 2003

Description: These orders bring into operation codes of practice on the use of covert
surveillance and covert human intelligence sources by a number of public authorities in
Scotland. The codes set out the various factors that are to be considered by the
relevant public authorities in relation to directed surveillance, intrusive surveillance or
covert human intelligence sources.  Any person or body undertaking the surveillance
activities covered by the RIP(S) Act will be required to have regard to those codes of
practice, which will be admissible in civil and criminal proceedings in court and
published and accessible to the public

POWERS NOT USED BY THE SCOTTISH MINISTERS

The following area of the RIP(S) Act which provide the Scottish Ministers with order-
making powers have not yet been used:

� Section 8(2) - Power to impose restrictions on granting of authorisations for directed
surveillance and the conduct and use of covert human intelligence sources.

� Section 8(4) - Power to add, remove or make any change consequent to any change
of name of a public authority mentioned in subsection (3) of Section 8.

� Section 20(4) – Power to provide for who can cancel authorisations where person
who should do so is no longer available.

� Section 27(1) – Power to apply the Act to any surveillance, not being directed of
intrusive surveillance covered by the Act; and to direct that directed surveillance can
be treated as intrusive surveillance.
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JUDICAL APPOINTMENTS

Thank you for your letter of 5 March 2003.
--

Mr Wallace has now had an opportunity to consider Mr Minogue's submission in support of Petition
306. The Minister's view is that there are many common features between Mr Minogue's
submission and the points raised by Robbie The Pict in the case which he brought before the High
Court a few weeks ago. At the time of writing I have been made aware that the Court have issued
their Opinion on the case this morning. Mr Wallace has not had an opportunity to study the detail
but he understands that the Court have offered no support for the petition raised by Robbie the Pict
about Judicial membership of the Speculative Society.

. On the specific point raised by Mr Duncan Hamilton MSP the Minister has noted the terms of the
decisionissuedby a DeputyCommissionerin the case of VictorDuncan v Secretaryof State. The
relevant passage of the Commissioner's Report criticises a Tribunal for failing to address a point
raised by the appellant about freemasonary membership amongst the Tribunal members. The
Conpnissioner's Report goes on to contrast the Tribunal's approach with that taken by Sheriff Isobel
McColl when similair representations were made to her by Mr Minogue at the start of his criminal
trial. The Commissioner appears to commend the Sheriff's handling of the matter and specifically
held that the issue should have been addressed, albeit that the Commissioner may have reached the
same conclusion as the Sheriff, that"... .there was no support in the authorities for a right of litigants
or accused to require judges to make positive declarations of the kind sought". It should also be
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,t/ notedthatMr Minogue'sown submissionrecordsthanksto the Sheriff"for exercisingher discretion
in this way". Clearly therefore Mr Minogue was able to obtain satisfication without the need for any
further measures by the Executive to require Sheriffs or Judges to disclose membership of the
freemasons or other societies.
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1/ KATYMCNEIL
Private Secretary
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