
J2/03/6/A

JUSTICE 2 COMMITTEE

AGENDA

6th Meeting, 2003 (Session 1)

Tuesday 4 March 2003

The Committee will meet at 10.45 am in Committee Room 2.

1. Petition: The Committee will consider the following petition—

PE365 by Petition by Mr Iain MacSween on behalf of the Scottish Fishermen’s
Organisation Limited, calling for the Scottish Parliament to review Fixed Quota
Allocations which incorporate the track records of fishing vessels with a view
to ascertaining with whom the property rights to Scotland’s fish stocks lie, and
take appropriate action to ensure that the fish stocks that are currently under
the jurisdiction of the Scottish Parliament are not sold to owners whose main
place of business is outwith the UK.

2. Crown Office and Procurator Fiscal Service Inquiry: The Committee will
consider a report on the recent visit to Lanarkshire (at Hamilton) Area Procurator
Fiscal.

3. Subordinate legislation: Jim Wallace (Minister for Justice) to move S1M-3930—

Mr Jim Wallace: The Draft General Commissioners of Income Tax (Expenses)
(Scotland) Regulation 2003—That the Justice 2 Committee, in consideration
of the draft General Commissioners of Income Tax (Expenses) (Scotland)
Regulations 2003, recommends that the Regulations be approved.

4. Subordinate legislation: The Committee will consider correspondence from the
Deputy Minister for Justice in relation to the following negative instrument—

Regulation of Investigatory Powers (Prescription of Offices and Positions)
(Scotland) Amendment (No.2) Order 2003 (SSI 2003/50).

5. Judicial Appointments: The Committee will take evidence from Mr Jim Wallace,
Deputy First Minister and Minister for Justice on the issue of Judicial
Appointments.   
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Item 3 – Subordinate legislation

SSI and Clerk’s Note J2/03/6/3

Item 4 – Subordinate legislation

Letter from the Deputy Minister for Justice in relation to the
Regulation of Investigatory Powers (Prescription of Offices, Ranks
and Positions) (Scotland) Amendment (No. 2) Order 2003 (SSI
2003/50)
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Item 4 – Judicial Appointments

Clerk’s Note on Judicial Appointments J2/03/6/5
Submission from Petitioner (PE306) COMMITTEE MEMBERS
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Visit to Area Procurator Fiscals Office for Lanarkshire Area (at Hamilton),
12 February 2003

The attached document is a note of the visit to the Lanarkshire (at Hamilton) Area
Procurator Fiscal’s Office by the Convener and Deputy Convener on 12 February
2003.





Note of Justice 2 Committee visit to the Area Procurator Fiscals Office for
Lanarkshire Area (at Hamilton), 12 February 2003

Introduction

1. Members attending were Pauline McNeill (Convener) and Bill Aitken (Deputy
Convener), accompanied by a member of the clerking team. Members were
welcomed by Mr Jim Brisbane (Area Procurator Fiscal) and were accompanied by
him throughout part of the visit. Members also had the opportunity to speak to
some staff outwith the presence of the Area PF during the visit.

Discussion with Jim Brisbane, Area Procurator Fiscal

2. Pauline McNeill began by outlining the background to the visit. The members had
visited the office in June 2002 as part of the Justice 2 Committee’s inquiry into the
Crown Office and Procurator Fiscal Service. The Committee had particular
interest in the operation of the Hamilton office given the staffing and resourcing
problems experienced in the past which were highlighted in Dr Jandoo and Sir
Anthony Campbell’s reports on the Chhokar case. The office was undergoing a
number of management changes at the time of the visit in June in response to
these reports and the publication of the Pryce/Dyer review. The purpose of this
visit was to give members the opportunity to observe the progress that had been
made in implementing these management changes to address issues raised.

3. The Area PF indicated that the office he had inherited in July 2002 had been
coming under increasing workload pressure and as a result cases were not being
conducted as well as required. This could partly be attributed to the lack of
organisational framework. In order to address these problems he had
implemented a series of changes. He was currently in the process of restructuring
the teams in the office. He had already established separate units to deal with
High Court and Sheriff and Jury cases and had set the investigation of serious
crimes as a priority.

4. However, he explained that the changes planned were in progress and were only
partly implemented. He invited Members to visit the office again later in the year
to see the changes once they were fully implemented.

5. The High Court Unit had been established in August 2002 and had dedicated staff
who were responsible for all cases referred to the High Court. Staff within the unit
had responsibility for cases throughout progress through the court which involved
the precognition of cases and liaison with advocate deputes. Staff had been in
post since the unit was established and were due to move teams in March.

6. The sheriff and jury unit also had dedicated staff. The legal staff precognosced
and prosecuted cases throughout their progress through court. Within the unit,
changes had successfully been implemented for dealing with solemn cases.
However, there were a number changes still to be implemented within the unit
that dealt with summary cases.

7. One result of these changes was an increase in output. For example the target
set by the Department for cases to reach indictment within 9 months was 80%. In
the Hamilton office this figure was currently 83%. He also highlighted the office’s



recent record in terms of its quality of precognition of cases. He indicated that the
office dealt with a large number of serious cases but was confident that staff were
coping well with this workload.

8. With regard to relationships with the police he indicated that he had met with the
local Heads of the CID to improve working practices and relationships between
the offices. He acknowledged that the support received from the police was good
and that police now had complete and direct access to fiscals which had
improved liaison and co-operation.

9. He indicated that there was work ongoing in restructuring the offices within the
building to make more efficient use of the space available. It was intended to
create more open plan offices to improve communication between teams.
Members highlighted concerns at this proposal, drawing on the Committee’s
concerns at the use of open plan offices raised in its report on the Crown Office
and Procurator Fiscal Service and the observation that fiscals required quiet
rooms to prepare cases.

10. Jim Brisbane indicated that staff were being consulted on the changes but also
acknowledged the need for quiet rooms. He also identified the current lack of an
appropriate reception area and recreational areas for staff within the office which
would be addressed in the restructuring.

11. Discussion followed on the Committee’s inquiry and Members indicated that in its
report of the inquiry the Committee had been supportive of the position of
procurators fiscal. The Committee also supported the proposed changes to the
process of appointment of advocate deputes, though it had highlighted concerns
at the timing of the changes which may result in good candidates leaving the
service.

Staff figures
12. At the time of the visit there were 3 vacant depute fiscal posts. The Area PF

indicated that a recruitment board was about to be convened and that the vacant
posts would be filled in the near future, the first replacement starting on 10 March
2003.

13. He noted that the approach to recruitment of fiscals had been modified in order to
attract different types of candidates. The recently agreed pay settlement
appeared also to have had an impact on the profile of candidates applying for the
posts.

14. He indicated that he hoped to split the Summary unit into 3 teams to cover each
trial court. It was hoped to allocate 2 deputes per court to ensure one was
available in the office and the other available in the court. In order to do this he
acknowledged that a full complement of staff was required.

15. He acknowledged that difficulties had been experienced in the past in replacing
support staff. This had partly been addressed by providing better training for new
staff in their first weeks.



16. He noted that the service was due to receive additional resources under the
current budget allocation though it was still to be determined how this would be
deployed.

Youth Court Pilot

17. The Members met with John Robertson, Principal Depute who was in charge of
establishing the youth court that was being piloted in the Hamilton office. The
Area Procurator Fiscal was in attendance throughout the discussion.

18. The purpose of the youth court was to fast-track persistent 16 and 17 year old
offenders. It was established early on in the process whether the case needed to
be referred to the fast-track system. In marking the cases the fiscal would be able
to consult with the Social Work Department and the Children’s Reporter as well
as the police. It was noted that the defence would receive a summary of
prosecution evidence.

19. Hamilton was selected to run the pilot as it is a busy urban court with a high
population of young people.

20. Jim Brisbane noted that the Social Work Department reported any breaches of
order to the Court, not to the Fiscal. Breaches were taken very seriously.

Victim Information and Advice (VIA)

21. The Members met with Linda Cullen from Victim Information and Advice. The
Area Procurator Fiscal, who does not have direct managerial responsibility for VIA
staff, was in attendance throughout the discussion.

22. Linda Cullen outlined the support that was available for victims. She explained
that where a case was due to come before court the service would establish
contact with the victim or any other nominated person. The victim would be
supported throughout the case and each step in the process would be explained
to them. Information leaflets had also been produced.

23. For December 2002, 80 new cases had been reported, 194 victims were being
dealt with and there were 792 live cases.

24. The service was not currently available throughout Scotland. It is being rolled out
to other parts of the country in due course, though there had been some delay
due to availability of accommodation.

High Court Unit

Principal Depute
25. Members met with the Principal Depute within the High Court unit. She outlined

the background to the unit which had been established in August 2003. She
explained that as well as herself, the team comprised 2 fiscal deputes, 3
precognition officers, 1 clerk, 2 typists and 1 part-time typist.

26. She outlined how the unit operated. Once a case had been placed on petition
before the court it was referred to the unit for precognition. It was prioritised



according to a number of criteria which included the sensitivity of the case. Cases
were precognosced by one member of staff with support from other team
members, under the supervison of the Principal Depute.

27. She felt that the new structure had resulted in greater job satisfaction which was
reflected in the quality of work. She indicated that cases were now better
prepared and good results had been achieved.

28. The proposal for open plan offices was then discussed. She acknowledged that
there was need for quiet rooms within the office in order to concentrate on cases.
The open plan proposals would offer the opportunity for team working and team
building.

29. She indicated that staff were encouraged to use a direct telephone line which
meant she dealt directly with outside calls. However, only those who needed her
telephone number were given it. Police reporting officers would be able to contact
her directly.

30. She acknowledged that it was not uncommon for staff to work late regularly or to
take work home in this unit. However, she accepted that it was the nature of High
Court cases that they required this level of commitment and these working hours
which could not be addressed by employing more staff. She acknowledged that
staff probably did not claim the overtime that they were due.

31. The Principal Depute indicated that the team of 5 precognosers processed 9-10
cases per month which meant each member was, on average, aiming to
precognosce 2 High Court cases per month. However, where a large and/or
complex custody case was to be dealt with this may have impact on the output.

Depute Fiscal
32. Members met with a Depute Fiscal within the High Court unit. He explained that

he had been in this team since it was established in August and was due to move
at the end of March. In the past he had worked on cases in a combination of
Sheriff and Jury and High Court cases. He found the new structure helpful in that
he was dealing with the same people and he felt that staff became more involved
in the cases which had a positive impact on the quality of work. He felt
satisfaction in seeing the cases through the whole process. He admitted that the
workload can be pressured when dealing with custody cases. One problem he
acknowledged was when a case was adjourned, as much time and effort was
spent preparing cases for each court sitting.

33. He admitted one disadvantage of this type of structure was that fiscals were
removed from court work and so he felt that 6-9 months was probably the
optimum length of time a fiscal should spend in the unit.

34. As he had a very detailed knowledge of the cases he was in a position to advise
the advocate depute on the case or when the defence offered a plea. He did not
always attend court but he would attend where cases were sensitive. However,
this meant time away from the office.



35. He acknowledged that he often worked late, for example when dealing with
witnesses. He admitted that he did not always claim overtime that he was due
and he acknowledged that late working was not uncommon in the Unit.

36. He felt that the Area Fiscal's changes had encouraged better liaison with other
agencies. For example, a joint protocol had been established with the police for
dealing with serious cases.

37. Members were interested to establish what happened when a case spanned a
timescale longer than individual’s time in the unit. The depute indicated that there
would be a degree of crossover time and all staff would not move at the same
time.

38. He felt that this type of structure worked best in an office the size of Hamilton. He
admitted that the proximity of other members of the team was also advantageous
as it reduced potential loss of papers between offices.

39. He believed that the pay offer for fiscals addressed low pay and ensured better
pay progression. He felt that salaries were now more on a par with private
practice. He also welcomed the new proposals for advocate deputes.

Sheriff and Jury unit

Solemn Unit
40. Members met a member of support staff within the solemn unit which deals with

typing for the Sheriff and Jury unit. She explained that she dealt with precognition,
petitions and warrants. She indicated that workload pressures had been
experienced in the past due to a shortage of staff as a result of recruitment
difficulties.

41. She identified the main problems arose in her work when administration
difficulties were experienced when the police made mistakes in reports e.g. where
the charge numbers did not match. She felt that this would be addressed if police
received appropriate training.

42. She did not have any major concerns regarding her location in the open plan
office but did note that one precognition officer had moved due to the noise.

Summary unit
43. The Members made a brief visit to the summary unit which was due to undergo

further restructuring as had been indicated earlier by Jim Brisbane. It was a busy
unit located within an open plan office.

General
44. It was noted that a reprographics officer had now been employed which had

reduced the workload of typists.

Conclusion

45. In conclusion, members found the visit to the office useful and gained a general
impression that changes were being implemented successfully.



46. However, they found it difficult to fully assess the impact of changes due to the
unavailability of members of staff during the visit. They were keen to accept the
offer to visit the office later in the year to assess the changes once they had been
fully implemented and would recommend that such a visit would include more
formal meetings with procurators fiscal and other members of staff.

47. The Members thanked Mr Brisbane and his staff for a useful visit.
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The General Commissioners of Income Tax (Expenses) (Scotland) Regulations 2003
Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under section 2A(4)
of the Taxes Management Act 1970.

The purpose of the Regulations is to make provision for the circumstances in which a
court can make an order against the Scottish Ministers for payment of expenses in
court proceedings against a General Commissioner of Income Tax.

The function of making the Order is proposed to be conferred on the Scottish
Ministers by the Scotland Act 1998 (Transfer of Functions to the Scottish Ministers
etc.) Order 2003.  A draft of the Order was approved by the Scottish Parliament on
23 January 2003.  The Privy Council is due to consider, and if satisfied make, the
Order on 27 February 2003.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 17 March 2003.

The Subordinate Legislation Committee considered the instrument at its meeting on
18 February and had no points to raise.

The instrument was laid on 12 February 2003.  Under Rule 10.6, the draft Order
being subject to affirmative resolution, it is for the Justice 2 committee to recommend
to the Parliament whether the instrument should come into force.  The Minister for
Justice has, by motion S1M-3930 (set out in the Agenda), proposed that the
Committee recommends the approval of the Order.  The Minister will attend to speak
to and move the motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

25 February 2003 Clerk to the Committee
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Judicial Appointments

Introduction

1. Due to legislative and other commitments, this is the first real opportunity the
Committee has had to consider the issue of judicial appointments with the
Minister for Justice.  The Committee has however, over a number of years,
exchanged correspondence with the Minister on the issue.  This paper seeks to
provide a brief overview of some of the key areas relating to judicial appointments
that the Committee has been involved in.  It includes brief summaries of the
following—

• the establishment of a Judicial Appointments Board;
• petition PE306 (Speculative Society and Masonic links to the Judiciary);
• the current judicial review on Robbie the Pict / Skye Bridge case;
• the current situation in England and Wales;

Establishment of the Judicial Appointments Board

2. The Justice 2 Committee (and its predecessor the Justice and Home Affairs
Committee) has consistently expressed an interest in the establishment of the
Judicial Appointments Board.  The Committee has, in the past, expressed
concerns on whether any new arrangements for judicial appointments will
genuinely widen access to the judiciary.

3. On 27 July 1999, First Minister Donald Dewar announced that a full consultation
on a review of the arrangements for judicial appointments would begin in the
autumn.  This followed an announcement by the Lord Chancellor establishing the
independent scrutiny of judicial and QC appointments in England and Wales.1

4. On 27 March 2000, Justice Minister Jim Wallace announced plans for “a radical
modernisation of the judicial appointment” procedures in Scotland.  The Minister
announced that he was bringing forward proposals to create an Independent
Judicial Appointments Commission to approve candidates for appointment as
judges and sheriffs in Scotland.  The Minister stated: “Those who sit in judgement
on society must also reflect that society.”  The Minister added that justice must
not only be “fair and just”, but must be “seen to be fair and just.”2

5. The Justice and Home Affairs Committee was invited to comment on the
Executive proposals and considered the issue of judicial appointments as early as

                                                          
1 Scottish Executive News Release, 27 July 1999
(http://www.scotland.gov.uk/news/releas99_7/se0169.htm)
2 Scottish Executive News Release, 27 March 2000
(http://www.scotland.gov.uk/news/2000/03/se0855.asp)
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26 April 2000 when it agreed to appoint Michael Matheson as a reporter on the
Executive consultation paper.  The Justice and Home Affairs Committee’s
response to the Executive consultation was published on 16 June 2000 and
included the following points—

• the system of judicial appointments could and should be improved;
• the appointments system should be based on merit, be consistent with equal

opportunities, be transparent and fair;
• the lack of ethnic minority or female representation on the bench was largely a

result of the fact that, until recently, the composition of those studying law and
thus entering the legal profession has not fully reflected the diversity of
modern society3;

• a statement of the criteria used in making judicial appointments should be
published;

• a lay element, as well as legally-qualified representation, should be introduced
to the appointments process;

• vacancies for judges should be advertised;
• a prescribed format for applications might provide value in consistency;
• the establishment of a judicial appointments board should be created by

statute;
• recruitment exercises should be conducted at fixed intervals rather than on an

ad hoc basis;
• there would be merit in preparing a Code of Judicial Conduct;
• the Board’s role should extend to consideration of applications for part-time

sheriffs and temporary judges.4

6. On 31 May 2002 the Minister for Justice announced the establishment and
membership of an independent Judicial Appointments Board which was to be
responsible for the modernised process for judicial appointments. The Remit of
the Judicial Appointments Board for Scotland is—

• to provide the First Minister with a list of candidates recommended for
appointment to the offices of Judge of the Court of Session, Sheriff Principal,
Sheriff and Part-time Sheriff

• to make such recommendations on merit, but in addition to consider ways of
recruiting a Judiciary which is as representative as possible of the
communities which they serve

• to undertake the recruitment and assessment process in an efficient and
effective way.5

7. The Board was set up on an administrative basis in the first instance.  It remains
to be established on a statutory basis which will require primary legislation.  The
Board comprises a lay Chair, 4 lay members, a Court of Session Judge, a Sheriff
Principal, a Sheriff, an advocate and a solicitor (See Annex A).  The appointment
of the Chair, Sir Neil McIntosh was announced on 8 April 2002.  Candidates for
appointment to the Judicial Appointments Board were not asked to disclose

                                                          
3 Members may wish to note the recent appointment of Lady Cosgrove to the Privy Council and to the Inner
House of the Court of Session
4 These are only some of the Committee’s recommendations, for full report see Justice & Home Affairs
Committee Paper JH/00/26/8
(http://www.scottish.parliament.uk/official_report/cttee/just-00/jup00-26.pdf)
5 www.judicialappointmentsscotland.gov.uk
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membership of Freemasonry or any other secret society.  They were however
asked to disclose any possible conflict of interest which might arise if they were
appointed, whether personally, in relation to their appointment, or in relation to
their connections with any organisation.  No candidate declared a potential
conflict of interest.6

8. The Board was established to interview and recommend suitable candidates for
the post of judge and sheriff to the First Minister.  The new modernised
recruitment process requires that posts for sheriffs and judges be advertised in
the press and that all eligible applicants must be considered  by the Board. (For
full selection criteria see Annex B).

9. The first judges and sheriff principal to be appointed under the new modernised
appointment process were announced on 1 November 2002.  Mr Philip Brodie QC
and Mr Alistair Campbell QC have been appointed as Senators of the College of
Justice.  The appointment of Sheriff Iain Macphail QC to be Sheriff Principal of
Lothian and Borders in succession to Sheriff Principal Gordon Nicholson was also
confirmed.  The Minister for Justice said of the appointments:

"A lot of work has been required to get us to the point where we are today with
a more open and transparent system that reflects the Executive’s commitment
to increased openness in public life.  These appointments mark a significant
departure from previous arrangements for recommending Judicial
appointments.”7

Petition PE306

10. Petition PE306 by Mr Thomas Minogue calls for the Scottish Parliament to
request that all members of the Judiciary declare membership of organisations
such as Freemasons and that such a register be made available on request.

11. The Public Petitions Committee (PPC) considered PE306 on 19 December 2000,
27 February 2001 and 13 March 2001 (at which point it was referred to the
Justice 2 Committee).  The Justice 2 Committee have considered the petition at
its meetings on 24 April 2001, 23 May 2001, 26 September 2001, 30 October
2002 and 29 January 2003

12. The petitioner’s principal concerns relate to the secrecy surrounding Freemasons
and the impact membership of this organisation might have on the impartiality of
the judiciary.  In giving evidence to the PPC, the petitioner explained that he
would like all members of the Judiciary to declare membership of organisations
such as Freemasons and that such a register be made available to the public on
request.  Such a register would include justices of the peace, sheriffs and high
court judges.8

13. The Committee wrote on 23 May 2001 to the Minister for Justice, asking him to
consider whether the judiciary should be required to declare interests in the same
way as members of public bodies were required to do under the new ethical

                                                          
6 Written Answers, Answered by Mr Jim Wallace, 12 March 2002, S1W-23539
7 Scottish Executive News Release, 1 November 2002
(http://www.scotland.gov.uk/pages/news/2002/11/SEJD140.aspx)
8 PPC Official Report, 19 December 2000, col. 823
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framework introduced by the Ethical Standards in Public Life etc. (Scotland) Act
2000.

14. The Minister’s response indicated that he had difficulties with the proposal that
judges should be required to declare interests as set out above as the ethical
framework was not designed to apply to the independent judiciary, as it is
inappropriate constitutionally.  The Minister also reaffirmed his position that, aside
from the petition, he had no indication of apparent concerns that membership of
the freemasons may influence the judiciary in dispensing justice.9

15. The Committee agreed at its meeting on 26 September 2001 to note the
Minister's response and to make a commitment to revisit the possibility of
declarations of interest by the judiciary as part of consideration of the new judicial
appointments procedures.

16. Following the introduction of the new judicial appointments system in May 2002,
the Justice 2 Committee revisited the petition on 30 October 2002.  This
consideration also followed the provision, by the petitioner, of information and
press cuttings relating to the existence of the Speculative Society which was
considered by the Committee in the context of the petition.  A letter from the
Speculative Society stating that the Society was founded in 1764 as a Debating
Society “for the purpose of improvement in literary composition and public
speaking” and that this remains the aim of the Society was also considered.10

17. The Committee agreed to request that the Minister reconsider the matter and, in
doing so, consider that the requirement to declare an interest be extended to
membership of any group or society in which there could be deemed to be a
perception of secrecy.  The Committee also urged the Minister to consider the
issue as part of the new judicial appointments procedure.

18. The Minister replied on 27 November 2002 indicating—

• Aside from the petition by Mr Tom Minogue, no other individual appearing
before the Sheriff Court has challenged a Sheriff to declare his position on
membership of the Freemasons.

• The Minister is satisfied that the Speculative Society is simply a debating
society with membership drawn from the judiciary and other professions.

• In drawing up application forms for its current campaign, the Judicial
Appointments Board has not included questions about the Freemasonry or
other societies and the Minister is not, at this stage, inclined to offer guidance
on the matter.11

19. On 26 January 2003, the petitioner wrote to the Committee indicating that he had
specific examples of cases where difficulties that have arisen over the question of
Sheriff/Judicial membership of the Freemasons and that he had evidence to
suggest that “three of the Judicial Appointments board are confirmed members of
the Speculative Society and several members are unconfirmed Masons”12.

                                                          
9 Letter from Minister for Justice, 13 September 2001
10 Letter from R Whiteman, Secretary to the Speculative Society, 29 July 2002
11 Letter from the Minister for Justice, 27 November 2002
12 Letter from the Thomas Minogue, the Petitioner, PE306, 26 January 2003
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20. At its meeting on 29 January 2003, the Justice 2 Committee agreed to take no
further action on petition PE306.  However, the Committee agreed that if the
petitioner was able to provide evidence of further specific cases where difficulties
have arisen over the question of Sheriff/Judicial membership of the freemasons it
would consider revisiting the matter.

21. The petitioner responded to the request by the Committee to provide evidence of
further specific cases where difficulties have arisen over the question of
Sheriff/Judicial membership of the freemasons with a document he has produced
entitled A Call for Registration of Interests In Organisations such as the
Freemasons.  This document is circulated as Committee Paper J2/03/6/5.

22. In this document, the petitioner cites 5 specific cases in which he claims
difficulties have arisen because of links with organisations such as the
freemasons.  The cases are as follows—

• a decision by the Social Security Commissioner in relation to Victor
Duncan, Appellant v The Secretary of State, Respondent;

• the Dunblane Inquiry;
• the Lockerbie Trial and Appeal;
• the Skye Bridge cases;
• Stott v Minogue, Dunfermline Sheriff Court (the petitioners own

experience);

23. The Bail, Judicial Appointments etc. (Scotland) Bill (SP Bill 17) was introduced
formally on 25 May 2000 and the Justice and Home Affairs Committee was
designated the lead committee on the Bill.  Part 2 of the bill related to judicial
appointments.  It provided for the abolition of the office of temporary sheriff and
the creation of a new judicial office of part-time sheriff.  As a further measure, the
bill proposed the creation of a new judicial office of part-time sheriff, with statutory
conditions of tenure, in order to meet in full the convention's requirements on
independence and impartiality.  The bill also contained provisions relating to
justices of the peace and district court prosecutions by local authorities.

24. The Stage 3 Debate of the Bill took place on 5 July 2000 and the Bill received
Royal Assent on 9 August 2000.

Current judicial review involving Robbie the Pict

25. Robbie the Pict, a protester against the Skye Bridge tolls, is currently involved in a
court action asking judges to reopen a case presided over by members of the
Speculative Society.  The case was called before Lords Gill, Kirkwood and
Wheatley on 18 February 2003.  Robbie the Pict asked the three judges whether
they were freemasons - a question they have at this stage declined to answer.
The petition was originally brought in December at the justiciary appeal court but
was continued because one of the judges, Lord Osborne, was a known member
of the Speculative Society.  This legal challenge relates to his conviction at
Dingwall Sheriff Court in November 1998 for failing to pay the Skye Bridge toll.
Robbie the Pict wants his appeal, which questioned the legality of the Crown
paperwork authorising the tolls, to be reheard before judges with no connections
to the Speculative Society.
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Situation in England and Wales

26. The system for appointing judges and QCs in Scotland is different from the
English system.  The administration of the judicial appointments system in
England is carried out on the Lord Chancellor’s behalf by staff of the Judicial
Group in the Lord Chancellor's Department.  One of the Lord Chancellor’s
priorities is “to modernise the judicial appointments process” and make it “an
open, effective and accessible system where everyone who is eligible for, and
who wants, an appointment has a fair chance to secure it.”13  Appointments must
and will be made on merit irrespective of ethnic origin, gender, marital status,
political affiliation, sexual orientation, religion or disability.

27. In 1999 Sir Leonard Peach, a former Commissioner for Public Appointments,
carried out an inquiry into the judicial appointments procedures.
Recommendations included the creation of the Commission for Judicial
Appointments which was established in March 2001 to investigate complaints
from candidates for judicial and Queen's Counsel appointments, to audit the
appointments procedures and to consider any comments about the procedures
which may be received from individuals or organisations.

28. In the English/Welsh system there are three parts to the general selection
procedure of judicial appointments up to and including the level of Circuit Judge—

• a written application,
• consultation with those who are familiar with the applicant's work
• interview.

An unsuccessful applicant may discuss the outcome of his or her application with
a Judicial Group official who will also give advice about how a candidate could do
better in the next application should he or she wish to reapply.

29. Appointments to posts above the High Court are by invitation only.  Applications
are invited for appointment to the High Court although the Lord Chancellor
reserves the right to appoint those who have not made an application. Senior
Judicial Appointments (Lords of Appeal in Ordinary, Heads of Divisions and Lords
Justices of Appeal) are appointed by The Queen on the recommendation of the
Prime Minister, who receives advice from the Lord Chancellor.  High Court
Judges and Deputy High Court Judges are appointed by The Queen on the
recommendation of the Lord Chancellor.

30. The system in England and Wales also requires that all new applicants for posts
in the judiciary must indicate whether they are Freemasons.  Serving members
have also been asked to declare, on a voluntary basis, their links with
freemasonry. However, there is no ‘register’ of membership and the information
held in the Lord Chancellors Department is not open to public inspection.

                                                          
13 Judicial Appointments, Lord Chancellor’s Department, October 2002
(http://www.lcd.gov.uk/judicial/appointments/jappinfr.htm)
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JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND

Board Membership

Lay Members

Sir Neil McIntosh CBE
(Chairman)

former Chief Executive, Strathclyde Regional
Council

Mrs Barbara Duffner OBE Head of Personnel North, Consignia

Professor Alan Paterson Director of the Centre for Professional Legal
Studies & Professor of Law, Strathclyde University

Sir Robert Smith Chief Executive,Deutsche Asset Management

Professor Joan Stringer CBE Principal, Napier University

Legal Members

Lord Maclean Judge of the Court of Session

Sheriff Principal Bruce Kerr QC Sheriff Principal, North Strathclyde

Sheriff Douglas Allan Sheriff, Lothian and Borders & past President,
Sheriffs Association

Mr Colin Campbell QC Dean, Faculty of Advocates

Mr Michael Scanlan solicitor & partner, Russells Gibson McCafferty,
past President, Law Society of Scotland
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Criteria for Judicial Appointment

The Board will rank and prefer those candidates who are considered suitable for
appointment and make its recommendation to the First Minister.

Successful candidates will have:

• attained a high level of legal knowledge and experience;
• the ability to apply knowledge and experience to make sustainable decisions;
• intellectual and analytical ability;
• sound judgement and the ability to exercise discretion effectively;
• the ability to marshal facts and competing arguments and reason logically to a

correct and balanced conclusion;
• the ability to reach firm conclusions, to think, decide and act independently of

others and rely on their own judgement;
• good communication and listening skills;
• the ability to communicate with all types of court user, including lay people, giving

instructions, explaining complex issues and giving decisions clearly, concisely
and promptly, either orally or in writing;

• the ability to command the respect of court users and to maintain fair-minded
discipline in court and in chambers without appearing pompous, arrogant or
overbearing;

• the ability to manage cases effectively and promote the expeditious despatch of
business;

Successful candidates will also possess the following personal qualities:

• integrity and independence - they will have a history of honesty, discretion and
straightforward dealing with professional colleagues, clients and the courts;

• independence of mind and moral courage - prepared to take and maintain
unpopular decisions when necessary;

• fairness and impartiality - they will be open minded and objective, with the ability
to recognise and discount any personal prejudices. They will seek to ensure that
all who come before them have the opportunity to put their case clearly and have
it considered as fully and as objectively as possible;

• understanding of people and society - respect those of different backgrounds and
be sensitive to the influence of different ethnic and cultural backgrounds on the
attitudes and behaviour of people whom they encounter in the course of their
work;

• maturity and sound temperament - they will display a maturity of attitude and
approach and be firm and decisive while remaining patient, tolerant, good-
humoured and even-tempered;

• courtesy - they will be courteous and considerate to all court users and court staff;
• commitment conscientiousness and diligence - committed to public service and to

the proper and efficient administration of justice, which they will pursue
conscientiously, with energy and diligence and a due sense of responsibility.

In assessing these qualities the Board will have regard to the information provided by
candidates in their applications, the reports from referees and the performance of
individuals at interview.








