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JUSTICE 2 COMMITTEE

AGENDA

5th Meeting, 2003 (Session 1)

Tuesday 18 February 2003

The Committee will meet at 10.45 am in Committee Room 4.

1. Item in private: The Committee will consider whether to take item 7 in private.

2. Subordinate legislation: Hugh Henry (Deputy Minister for Justice) to move
S1M-3904—

Mr Jim Wallace: Members of the Parole Board (Removal Tribunal)
Regulations 2003—That the Justice 2 Committee, in consideration of the draft
Members of the Parole Board (Removal Tribunal) Regulations 2003,
recommends that the Order be approved.

3. Subordinate legislation: Hugh Henry (Deputy Minister for Justice) to move
S1M-3903—

Mr Jim Wallace: Regulation of Investigatory Powers (Covert Human
Intelligence Sources – Code of Practice) (Scotland) Order 2003—That the
Justice 2 Committee, in consideration of the draft Regulation of Investigatory
Powers (Covert Surveillance – Code of Practice) (Scotland) Order 2003,
recommends that the Order be approved.

4. Subordinate legislation: Hugh Henry (Deputy Minister for Justice) to move
S1M-3902—

Mr Jim Wallace: Regulation of Investigatory Powers (Covert Surveillance –
Code of Practice) (Scotland) Order 2003—That the Justice 2 Committee, in
consideration of the draft Regulation of Investigatory Powers (Covert
Surveillance – Code of Practice) (Scotland) Order 2003, recommends that the
Order be approved.



5. Subordinate legislation: The Committee will consider the following negative
instrument—

Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Amendment (No.2) Order 2003.

6. Annual Report: The Committee will consider its draft annual report.

7. Legacy paper: The Committee will consider a legacy paper which will provide
advice to its successor Committee, based on its experience of the first
Parliamentary Session.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 2 – Subordinate legislation

Clerk’s Note J2/03/5/1

Item 3 – Subordinate legislation

SSI and Clerk’s Note J2/03/5/2

Item 4 – Subordinate legislation

SSI and Clerk’s Note J2/03/5/3

Item 5 – Subordinate legislation

SSI and Clerk’s Note J2/03/5/4

Item 6 – Annual Report

Draft Report J2/03/5/5

Item 7 – Legacy Paper

Draft Report (PRIVATE PAPER) J2/03/5/6

The following papers are enclosed for information:
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JUSTICE 2 COMMITTEE

5th Meeting 2003 (Session 1)

Wednesday 18 February 2003

Members of the Parole Board (Removal Tribunal) Regulations 2003
Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under paragraph
3D of Schedule 2 of the Prisoners and Criminal Proceedings (Scotland) Act 1993.

The purpose of the Regulations is to set out the procedure by which a member of the
Parole Board for Scotland may be removed from office.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 March 2003.

The Subordinate Legislation Committee considered the instrument at its meetings on
4 and 11 February 2003.  The relevant Official Reports and Executive response are
attached.  The Suborindate Legislation Committee asked the Executive to explain the
legal basis of regulation 5(3) given that there does not appear to be any flexibility in
paragraph 3B of Schedule 2 to the parent Act, which would allow tribunals to consist
of less than three members.  The Suborinate Legislation Committee remains
concerned whether the regulations are intra vires.

The instrument was laid on 30 January 2003.  Under Rule 10.6, the draft Order being
subject to affirmative resolution, it is for the Justice 2 committee to recommend to the
Parliament whether the instrument should come into force.  The Minister for Justice
has, by motion S1M-3904 (set out in the Agenda), proposed that the Committee
recommends the approval of the Order.  The Deputy Minister will attend to speak to
and move the motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

13 February 2003 Clerk to the Committee



Scottish Parliament
Subordinate Legislation Committee

Tuesday 4 February 2003

Members of the Parole Board (Removal Tribunal) Regulations 2003 (draft)

The Convener: The committee might ask the Executive to explain the legal basis of
regulation 5(3). Paragraph 3B of schedule 2 to the Prisoners and Criminal
Proceedings (Scotland) Act 1993 provides that:

"The tribunal shall consist of the following three members, who shall be
appointed by the Lord President of the Court of Session—

(a) either a Senator of the College of Justice or a sheriff principal (who
shall preside);
(b) a person who is, and has been for at least ten years, legally
qualified; and
(c) one other person who shall not be legally qualified."

That implies no variation. The regulations would introduce the possibility of variation.
If one member of the tribunal were unable to participate in an investigation, the Lord
President could decide that the tribunal might proceed with only some of the three
prescribed members.

Colin Campbell: So there is no established quorum.

The Convener: The enabling power, which is paragraph 3D of schedule 2 to the
1993 act, states that:

"The regulations made by the Scottish ministers—

(a) may make provision enabling the tribunal, at any time during an
investigation, to suspend a member from office and providing as to the
effect and duration of such suspension; and
(b) shall make such further provision as respects the tribunal as the
Scottish Ministers consider necessary or expedient, including provision
for the procedure to be followed by and before it."

Gordon Jackson: I suppose that that might apply to a situation in which the work
was almost finished.

The Convener: I hate to say this, my learned friend, but for nit-pickers it does not
matter whether work is starting, is in progress or has finished. An investigation either
can or cannot take place, and according to the 1993 act, it cannot.

Gordon Jackson: If a tribunal with three members has not started its proceedings
and one of its members dies, that person is replaced by another person of that
category. However, when the hearing is almost finished, all the evidence has been
heard and everything has been done, it might be obvious to everybody that all three
tribunal members agree, and the person who is under investigation might know that
they agree, because people get vibes. If one tribunal member died just 10 minutes
before the tribunal was to issue its final determination—I am being facetious, but only



a little—what would be the sense in appointing a replacement? What would be done?
Would that person restart proceedings and hear all the evidence again?

The Convener: That is entirely reasonable if all three members agree and the
outcome is obvious to the person who is under investigation. However, what happens
if all three members do not agree and the outcome is not obvious to the person who
is under investigation?

Gordon Jackson: The replacement is made only if the person who is under
investigation wants the missing member to be replaced. The person who is under
investigation can always insist on a third person's appointment.

The Convener: I understand that.

Gordon Jackson: If the person who is under investigation says, "I am content for the
determination to be issued in the names of the two remaining members of the
tribunal," why should a third member be appointed? What is that person to do?
Should the tribunal start again and hear the case again? What role can that third
person play in proceedings?

The Convener: Nobody disagrees with you, because that is common sense.
However, the enabling act does not allow for that. We are saying that the act does
not allow for such a situation and that a change needs to be made to allow for that.

Gordon Jackson: I do not understand. Perhaps I am just being stupid.

The Convener: No. The act does not allow for the variation in the regulations. I do
not argue that it is not a good idea to have the variation in the regulations. I argue
that, legally, that variation is not permitted under the act, so a change will have to be
made.

Ian Jenkins: Could we draw the matter to the Executive's attention?

Gordon Jackson: The convener says that, under schedule 2 to the 1993 act, a
tribunal must have three members.

The Convener: That is correct, because the act uses the word "shall".

Gordon Jackson: Therefore, the fact that the regulations say that the third member
does not have to be reappointed is—

The Convener: Illegal. That is ultra vires.

Bill Butler: The position is contradictory. Perhaps we could ask the Executive for
clarification.

The Convener: We can draw the matter to the Executive's attention, because we are
probably right. The Executive can fix it.

Gordon Jackson: It does not make sense to appoint a third person with five minutes
to go.



The Convener: We are not talking sense; we are talking subordinate legislation and
powers.

Bill Butler: I think that everybody agrees with Gordon Jackson.

The Convener: Nobody disagrees with him, but the act does not provide such a
power. We think that that power should be available, because it makes sense. It is up
to the Executive to find out how to obtain that power.

Ian Jenkins: Substitutes in extra time have been known to score winning goals and
change the situation.

Gordon Jackson: Absolutely, and therefore I can see why—

The Convener: I am sorry, gentlemen—we are arguing policy. We do not talk policy.

Gordon Jackson: I can see why, if the person who is under investigation says that
they want the tribunal member to be replaced, they can have that member replaced,
but the replacement should be made only with the consent of the person who is
under investigation. However, perhaps doing so would still be illegal.

Bill Butler: I am sure that the Executive will clear up the matter for us before our
argument resembles that in the letters between the Marx brothers and the brothers
Warner.

The Convener: Is that subject to the negative procedure?

Bill Butler: That is life-affirming procedure.



Scottish Parliament
Subordinate Legislation Committee

Tuesday 11 February 2003

Executive Responses
Members of the Parole Board (Removal Tribunal) Regulations 2003 (draft)

The Convener: We had an interesting discussion on the regulations and now
have the Executive's response. Perhaps all that we can do at this stage is draw
the attention of the lead committee and the Parliament to that response. There
is still a doubt as to whether the regulations are intra vires, but we will leave
that matter to the lead committee.

Members indicated agreement.
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JUSTICE 2 COMMITTEE

5th Meeting 2003 (Session 1)

Wednesday 18 February 2003

Regulation of Investigatory Powers (Covert Human Intelligence Sources –
Code of Practice) (Scotland) Order 2003

Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under section 24(5)
of the Regulation of Investigatory Powers (Scotland) Act 2000.

The Order brings into force the Code of Practice (attached) which will apply to the
authrorisation and use of covert human intelligence sources.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 March 2003.

The Subordinate Legislation Committee considered the instrument at its meeting on
11 February 2003 and had no points to raise.

The instrument was laid on 30 January 2003.  Under Rule 10.6, the draft Order being
subject to affirmative resolution, it is for the Justice 2 committee to recommend to the
Parliament whether the instrument should come into force.  The Minister for Justice
has, by motion S1M-3903 (set out in the Agenda), proposed that the Committee
recommends the approval of the Order.  The Deputy Minister will attend to speak to
and move the motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

13 February 2003 Clerk to the Committee
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JUSTICE 2 COMMITTEE

5th Meeting 2003 (Session 1)

Wednesday 18 February 2003

Regulation of Investigatory Powers (Covert Surveillance – Code of Practice)
(Scotland) Order 2003

Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under section 24(4)
of the Regulation of Investigatory Powers (Scotland) Act 2000.

The Order brings into force the Code of Practice (attached) which will apply to the
authrorisation of covert surveillance.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 March 2003.

The Subordinate Legislation Committee considered the instrument at its meeting on
11 February 2003 and no points of substance were raised.

The instrument was laid on 30 January 2003.  Under Rule 10.6, the draft Order being
subject to affirmative resolution, it is for the Justice 2 committee to recommend to the
Parliament whether the instrument should come into force.  The Minister for Justice
has, by motion S1M-3902 (set out in the Agenda), proposed that the Committee
recommends the approval of the Order.  The Deputy Minister will attend to speak to
and move the motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

13 February 2003 Clerk to the Committee
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J2/03/5/4

JUSTICE 2 COMMITTEE

5th Meeting 2003 (Session 1)

Wednesday 18 February 2003

Regulation of Investigatory Powers (Prescription of Offices, Ranks and Positions)
(Scotland) Amendment (No.2) Order 2003

Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under section 8(1)
of the Regulation of Investigatory Powers (Scotland) Act 2000.

This Order revokes and restates the provisions of an earlier Order (SSI 2003/20)
which was defective as article 1 did not specify the date on which it was to come into
force.  The purpose of the instrument is to amend the Regulation of Investigatory
Powers (Prescription of Offices, Ranks and Postitions) (Scotland) Order 2000 to
reflect the fact that surveillance for the Common Services Agency is now to be
carried out by NHSScotland Counter Fraud Services.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 March 2003.

The Subordinate Legislation Committee considered the original instrument at its
meetings on 21 and 28 January 2003, when it raised and discussed the defect.  In
order to avoid ambiguity, the Justice Department agreed to bring forward a new
instrument which would revoke and replace the original instrument. The Subordinate
Legislation Committee considered this replacement instrument at its meeting on 4
February 2003 and had no further points to raise.

During its consideration of the original instrument, the Subordinate Legislation
Committee also had concerns that the effect of the instrument would be to lower the
rank of officer able to authorise directed surveillance or the conduct or use of covert
intelligence sources as detailed in sections 6 & 7 of the parent Act.  Previously, only
persons holding the rank of Head of Unit and above could grant such authorisations.
The Committee asked the Executive for clarification.  The Executive response is set
out in the 11th Report of the Subordinate Legislation Committee 2003 (attached).
Subsequently, and in order to address the Committee’s outstanding concern, as
expressed in its 11th Report, the Executive provided a further response (attached).

The instrument was laid on 30 January 2003.  Under Rule 10.4, the instrument is
subject to negative resolution procedure - which means that the Order remains in
force unless the Parliament passes a resolution, not later than 40 days after the
instrument is laid, calling for its annulment.  Any MSP may lodge a motion seeking to
annul such an instrument and, if such a motion is lodged, there must be a debate on
the instrument at a meeting of the Committee.
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Under Article 10(2) of the Scotland Act 1998 (Transitory and Transitional Provisions)
(Statutory Instruments) Order 1999, the Executive is required to provide an
explanation to the Presiding Officer whenever a negative instrument comes into force
less than 21 days after it is laid (attached).  In reporting to Parliament, members
might wish to comment on the explanation provided for this failure to meet the 21-day
rule.

13 February 2003 Clerk to the Committee
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Subordinate Legislation Committee

21 January 2003

Extract from Official Report

The Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Amendment Order 2003 (SSI 2003/20)

Ian Jenkins: The date does not appear to be on our copy of the order, so we should
draw that to the Executive's attention.

The Convener: The relevant policy committee should consider the order and find out
who can sign surveillance orders and why. I realise that the issue is not for the
Subordinate Legislation Committee to discuss, but the policy committee might be
interested. I do not want to feel that any old passing person can sign those orders.
Do you have something to say, Mr Jackson?

Gordon Jackson: I am very interested in the subject, but I had not quite picked up
on what you were saying. Which body is being changed?

The Convener: The order amends the Regulation of Investigatory Powers
(Prescription of Offices, Ranks and Positions) (Scotland) Order 2000 to reflect a
change in the name of one of the bodies that the order refers to.

The important issue is that the order will enable officers of a lower rank in that body
to authorise directed surveillance or the conduct or use of covert intelligence sources
as detailed in sections 6 and 7 of the parent act, the Regulation of Investigatory
Powers (Scotland) Act 2000. Previously, only persons holding the rank of head of
unit and above could grant such authorisations. That is why I would like to hear what
the policy committee has to say.

Jackie Baillie: The order does not detail the appropriate rank.

The Convener: That is right.

Colin Campbell: It mentions human intelligence sources, so it is really quite
important.

The Convener: It is real, low-down, sneaky stuff.

Colin Campbell: We really want to know whose signature is good enough.

Gordon Jackson: It might be that the rank authorised to sign is at the same level as
before, but that the order refers to a different organisation.

The Convener: It might be, but we are unsure. That is why it is worth asking. This
committee would not ask the question, because the subordinate legislation is in
order. However, the policy committee might be interested in the matter. The
Executive note says:
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"This Order is necessary to reflect the fact that surveillance for the Common Services
Agency under the RIP(S) Act is to be carried out by NHSScotland Counter Fraud
Services."

Gordon Jackson: Perhaps we should find out the answer, although the issue is a
policy matter. I have a little understanding of the matter. It seems that the head of the
Common Services Agency fraud investigation unit was the person who signed the
orders. Those powers are now being moved to NHS Scotland's counter fraud
services. The senior investigator there may well be the same person as the head of
the unit in the old Common Services Agency. I am not sure about the downgrading of
surveillance. The same person may be in the new organisation, but I do not know.

The Convener: A bell is ringing in the back of my mind. I think that it is worth while to
ask.

Gordon Jackson: If the order is lowering the rank of officers who can sign
authorisations, the issue is serious.

The Convener: That is for the policy committee to decide.

Gordon Jackson: Absolutely, but it should be made clear whether the order is doing
that.

Jackie Baillie: The reason for suspecting that the order may be lowering the rank is
the need to designate additional officers—the Executive is clear that we are talking
about additional officers. I cannot imagine that more officers of the same rank will be
created. It is reasonable to assume that we are talking about a lowering of the rank,
but we should refer the matter to the policy committee.
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Subordinate Legislation Committee

28 January 2003

Extract from Official Report

The Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Amendment Order 2003 (SSI 2003/20)

The Convener: Do members remember this one? We asked the Executive about
who got to spy—just to use the shorthand—on people.

Brian Fitzpatrick: The order is about fraud.

The Convener: Our first question was about when the order would come into force.
We asked the Executive to confirm that the date was inserted in the order prior to
signature. The Executive was completely honest in admitting that there had been an
administrative oversight, which can happen in the best of places. We will not hammer
it for that.

However, although the Executive has given us an explanation of why the original
order—the Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Order 2000 (SSI 2000/343)—needs to be changed, it has not
said whether persons of less responsible ranks will be able to authorise directed
surveillance or the use of covert intelligence sources. The name of the relevant
organisation has changed.

Murdo Fraser: We should refer the issue to the lead committee.

The Convener: Absolutely. We did well there—we spotted that and no one else did.
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Extract from Suborinate Legislation Committee – 11th Report 2003

Background
31. The Committee raised two points with the Executive.

Question 1
32. Article 1 does not show the date for the instrument coming into force.  The
Committee asked the Executive to confirm that the date was inserted in the order
prior to signature.

Answer 1
33. The Executive's reply, reproduced at Appendix 3, states that, in this case, the
dates were not in the final typed version of the instrument because the Department
was awaiting confirmation of the date when the Fraud Investigation Unit would
change its name to NHS Scotland Counter Fraud Services and take on its new
functions. Unfortunately, when the commencement date of 6th February was
confirmed, despite the procedures that are in place to ensure that the date should be
inserted in manuscript before signing in such cases, due to an administrative
oversight the commencement date was not entered and the instrument was signed
with a commencement date of February 2003.

34. To avoid any possible ambiguity about the commencement date of the Order the
Department intends to bring forward a new instrument as a matter of urgency
revoking and replacing the existing instrument.

Report 1
35. The Committee is pleased by the frankness of the Executive's response.   The
omission of a commencement date from the copy of an instrument when Ministers
sign it is an important matter as, otherwise, the commencement of the instrument will
be in doubt.  This is particularly serious in the case of instruments providing for
criminal penalties.

36. In this case, the omission was clearly an unfortunate oversight.  The Executive is
moving with commendable speed to put matters right.

37. The Committee draws the attention of the lead committee and the
Parliament to the instrument on the grounds of defective drafting
acknowledged by the Executive, noting that the Executive is taking steps to
correct the defect.

Question 2
38. The Committee had concerns that the effect of the instrument is to lower the rank
of officer able to authorise directed surveillance or the conduct or use of covert
intelligence sources as detailed in sections 6 & 7 of the parent Act.  Previously, only
persons holding the rank of Head of Unit and above could grant such authorisations.
The Committee asked the Executive for clarification.

Answer 2
39. In this case the Head of Unit is the most senior person in the Unit and because
the terms of article 2(3) of the Regulation of Investigatory Powers (Prescription of
Offices, Ranks and Positions) (Scotland) Order 2000 (SSI 2000/343), preclude other
persons of similar or more senior rank in other parts of the Common Services Agency
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from granting authorisations.  The Head of Unit is the only person who can grant
such authorisations.

40. The change has been prompted by concern about only having one person able to
grant the authorisations combined with the fact that the Unit's role is to be widened,
which it is anticipated may result in an increased requirement for such authorisations.
Any person within the Unit who is to have the role of “Senior Investigator-RIP(S)A”
will be fully trained in relation to the requirements of the Regulation of Investigatory
Powers (Scotland) legislation. That person will attend appropriate training courses.

Report 2
41. It is still not clear to the Committee whether the effect of the instrument will be to
allow officers of a rank lower than Head of Unit to grant authorisations, which was its
main concern.  However, as this is ultimately a matter of policy, the Committee
refers it to the lead committee as a material point for its consideration.

Appendix 3

1. On 21st January 2003 the Committee asked the Executive for an explanation of
the following matter—

“The Committee is aware that article 1 does not show the date for the
instrument coming into force and asks the Executive to confirm that the date
was inserted in the order prior to signature.”

2.  The Committee also asks the Executive to explain the following—

“The Committee has concerns that the effect of the instrument is to lower the
rank of officer able to authorise directed surveillance or the conduct or use of
covert intelligence sources as detailed in sections 6 & 7 of the parent Act.
Previously only persons holding the rank of Head of Unit and above could
grant such authorisations.  The Committee requests the Executive to clarify
the position.”

The Justice Department responds as follows:

First Question

1.   In this case, the dates were not in the final typed version of the instrument
because the Department was awaiting confirmation of the date when the Fraud
Investigation Unit would change its name to NHS Scotland Counter Fraud Services
and take on its new functions. Unfortunately, when the commencement date of 6th
February was confirmed, despite the procedures that are in place to ensure that the
date should be inserted in manuscript prior to signing in such cases, due to an
administrative oversight the commencement date was not entered and the instrument
was signed with a commencement date of February 2003.

2. To avoid any possible ambiguity about the commencement date of the Order
the Department intends to bring forward a new instrument as a matter of urgency
revoking and replacing the existing instrument.
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Second Question

3. In this case the Head of Unit is the most senior person in the Unit and
because the terms of article 2(3) of the Regulation of Investigatory Powers
(Prescription of Offices, Ranks and Positions)(Scotland)Order 2000 (SSI 2000/343),
preclude other persons of similar or more senior rank in other parts of the Common
Services Agency from granting authorisations. The Head of Unit is the only person
who can grant such authorisations. The change has been prompted by concern
about only having one person able to grant the authorisations combined with the fact
that the Unit's role is to be widened (see the Executive Note to the Instrument), which
it is anticipated may result in an increased requirement for such authorisations. Any
person within the Unit who is to have the role of “Senior Investigator-RIP(S)A” will be
fully trained in relation to the requirements of the Regulation of Investigatory Powers
(Scotland) legislation. That person will attend appropriate training courses.

Scottish Executive Justice Department

In response to the Subordinate Legislation Committee’s outstanding concern, the
Executive added that:

"Ultimately, this will have the effect of placing the Common Services Agency
on an equal footing with other relevant public authorities, listed under section 8
of RIPS, which have, in addition to a principal nominated authoriser,
designated deputies who can also authorise surveillance in urgent
circumstances."

and

“there will only be 1 alternative authorisee - the current senior investigator-
RIP(S)A or any future replacement if the current postholder moves on.”
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JUSTICE 2 COMMITTEE

5th Meeting 2003 (Session 1)

Wednesday 18 February 2003

Draft Annual Report

The attached draft annual report details the work of the Committee over the period of
12 May 2002 to 26 March 2003.  The report follows the format used for previous
annual reports and has been agreed by the CLG.

Members are invited to comment on the content of the report and discuss any
changes they wish to make.
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Draft Annual Report of the Justice 2 Committee
for the Parliamentary Year 12 May 2002 to 26 March 2003

Remit and Membership

Remit

To consider and report on matters relating to the administration of civil and criminal
justice, the reform of the civil and criminal law and such other matters as fall within
the responsibility of the Minister for Justice.

This remit relies upon a definition of the responsibility of the Minister for Justice.  At
present this is understood to be: civil and criminal justice, social work services,
criminal policy in relation to drugs, police, fire and emergency planning, law reform,
land reform policy and freedom of information

Membership

Pauline McNeill (Convener)
Bill Aitken (Deputy Convener)
Scott Barrie
Mr Duncan Hamilton
George Lyon
Mr Alasdair Morrison
Stewart Stevenson

Committee Clerks

Gillian Baxendine
Irene Fleming
Richard Hough
Fiona Groves

Contact Telephone and Email
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Introduction

1. The Committee has again had a heavy workload, completing scrutiny of two
important Bills and publishing reports of one major and two shorter inquiries.

Procurator Fiscal Service inquiry

2. Since May 2001, the Committee has been conducting a major inquiry into the
Crown Office and Procurator Fiscal Service.  The inquiry remit was to investigate
whether the resources available to the Crown Office and Procurator Fiscal Service
are sufficient to meet its stated aim of thorough, critical and accurate investigation,
preparation and presentation of cases, while having sensitivity to the needs of
victims and witnesses.

3. The Committee has taken extensive evidence including from the police, voluntary
organisations and individual victims of crime and their families.  The Committee also
visited large and small Procurator Fiscal offices throughout Scotland to talk in depth
to staff.

4. The Committee’s report was published on 21 January 2003.  The Committee also
reported separately, on 7 January 2003, on the Crown Office consultation on the
appointment of Advocate Deputes.

5. The report was debated in Parliament on 13 February 2003.  The Parliament
agreed with the Committee’s recommendation that the huge programme of change
now under way in the procurator fiscal service should be kept under close review to
ensure it delivers the promised improvements.

Bills

6. The Committee was lead committee for the Land Reform (Scotland) Bill, which
establishes statutory public access rights to land and a community and crofting
community right to buy land.  This was one of the most substantial and high profile
bills yet considered by the Parliament.  The Committee took extensive evidence at
Stage 1 including a visit to estates in Lewis and a meeting in Inverness. Stage 2 was
undertaken at 11 meetings from June to November 2002 and about 500
amendments were considered.  Stage 3 was held on 22 and 23 January 2003, the
first time a bill at Stage 3 had been debated over two days.

7. In May 2002, the committee began consideration as lead committee of the
Criminal Justice (Scotland) Bill, a wide-ranging piece of legislation including
provisions on the protection of the public from serious sexual and violent offenders,
victims’ rights, the physical punishment of children and the use of non-custodial
sentences.  Stage 2 consideration began in November and was completed in
December.  [Stage 3 was completed on 19 and 20 February.]
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Subordinate Legislation

8. The Committee reported on 19 negative statutory instruments and 5 affirmative
statutory instruments.

Petitions

9. The Committee has considered a number of petitions this year on such wide
ranging topics as freemasonry in the judiciary, the wilful alienation of siblings, the
display of obscene material and equestrian access to land.

10. The Committee published a report on petition PE 336 on civil justice for asbestos
victims. The petition on behalf of Clydeside Action on Asbestos suggested that the
civil justice system is not delivering justice to asbestos victims because of “its failure
to properly identify the real issues in such cases, leading to delay and denial of
adequate compensation”.

11. The Committee recommended a special fast track procedure for mesothelioma
cases, building on the new procedures already planned for personal injury cases.
The proposed procedure would involve a proof hearing within 6 months, a
preliminary hearing with a judge six weeks before that to ensure the case is ready
and for the same judge to sit at both hearings.

Other work

12. The Committee has contributed to the scrutiny of European Union proposals,
particularly a proposal for mutual recognition of court decisions in relation to parental
responsibility for children.

13.  The Committee undertook two visits to the Procurator Fiscal Service in Hamilton.
As part of their scrutiny of the Criminal Justice (Scotland) Bill members visited
Reliance Monitoring’s electronic tagging centre in East Kilbride and Barnardo’s
CHOSI (Challenging Offending through Support and Intervention) project for young
offenders in Motherwell.

Meetings

14. The Committee met 39 times from 12 May 2002 to 26 March 2003.  Of these
meetings, 3 were entirely in private, and 11 were partly in private.  Of the 14
meetings or items in private, 11 were to consider draft reports; others were to
consider lines of questioning for witnesses, the appointment of an adviser,
planning of future business, witness expenses and a private briefing on
European issues.

15. The Committee held one meeting in Glasgow.  The remainder of the meetings
were held in Edinburgh.
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