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JUSTICE 2 COMMITTEE

AGENDA

4th Meeting, 2003 (Session 1)

Wednesday 5 February 2003

The Committee will meet at 10.15 am in the Hub, Castlehill, Edinburgh.

1. Items in private: The Committee will consider whether to take item 5 in private.

2. European document: The Committee will consider a European issues papers.

3. Subordinate legislation: Hugh Henry (Deputy Minister for Justice) to move
S1M-3826—

Mr Jim Wallace: Child Support Appeals (Jurisdiction of Courts) (Scotland) Order
2003—That the Justice 2 Committee, in consideration of the draft Child Support
Appeals (Jurisdiction of Courts) (Scotland) Order 2003, recommends that the
Order be approved.

4. Subordinate legislation: The Committee will consider the following negative
instrument—

The Police and Police (Special Constables) (Scotland) Amendment Regulations
2003, (SSI 2003/21).

5. Legacy paper: The Committee will consider a legacy paper which will provide
advice to its successor Committee, based on its experience of the first
Parliamentary Session.



The following papers are enclosed for this meeting:

Item 2 – European Document

Clerk’s Note J2/03/4/1

Item 3 – Subordinate legislation

SSI and Clerk’s Note J2/03/4/2

Item 4 – Subordinate legislation

SSI and Clerk’s Note J2/03/4/3

Item 5 – Legacy Paper

Draft Legacy Paper (PRIVATE) J2/03/5/4

The following papers are enclosed for information:

Criminal Justice (Scotland) Bill – Executive proposals for Stage 3

Gillian Baxendine
Clerk to the Committee, Tel 85054
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JUSTICE 2 COMMITTEE

4th Meeting 2003 (Session 1)

Wednesday 5 February 2002

Scrutiny of European Union Justice and Home Affairs Issues

Note by the Clerk

Background and purpose

1. In light of the experience of scrutinising a specific EU regulation (on parental
responsibility) and, as the Committee is taking stock at the end of the first
session, this paper is intended to facilitate Members� consideration of the
Committee�s role in the scrutiny of European legislation. In doing so this note
sets out the context within which the Justice 2 Committee operates in relation to
the European Union and outlines options for future scrutiny of European matters.

2. It is hoped that this debate will inform any future Justice Committee in
considering its scrutiny of European issues.

3. Members are also advised to read this note in conjunction with SPICe briefings
EU Justice and Home Affairs Policy (02/30) and Guide to EU Policy-making
Processes (02/78). Members should be aware that briefing 02/30 was prepared
last March and an update of the paper covering the Commission's work
programme for 2003, the Greek and Italian Presidencies and the Nice Treaty
provisions will be available after the election.

Justice and Home Affairs Issues

4. Justice and home affairs is a rapidly expanding area of co-operation within the
EU. A number of developments have recently taken place which will have a
significant impact on the way in which justice and home affairs policy is
produced, developed and scrutinised.

5. Significant changes to the process were introduced by the Amsterdam Treaty in
1999. The most important change from the Committee�s perspective was the
move to the first pillar of issues such as external borders controls, visas,
asylum, immigration and, in particular judicial co-operation in civil matters.

6. The Community institutions (the European Parliament, the European
Commission and the European Court of Justice) now have a role to play in the
scrutiny of these proposals1. The main policy-making instruments of these �first
pillar� issues are Community directives and regulations.

                                                
1 The role of the EU institutions in Justice and Home Affairs is detailed in SPICe briefing 02/30 EU
Justice and Home Affairs Policy (13 March 2002).
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7. On 1 February 2003 the Nice Treaty entered into force. Measures relating to
judicial co-operation in civil matters (with the exception of aspects relating to
family law) will now be adopted under the codecision procedure2. This is of
particular interest to the Committee as it will have more scope for influencing the
process under this procedure. The Nice Treaty also makes the provision for the
broad range of asylum measures to be adopted using codecision but only
following the adoption of legislation defining the common rules and basic
principles in the matter by unanimity in the Council3.

8. Other first pillar justice and home affairs issues such as immigration and visas
policy may also be adopted under the codecision procedure but only after 1 May
2004 when the Council will decide on this issue by unanimity.

9. Police and judicial co-operation in criminal matters remain within the third pillar
under Title VI of the Amsterdam Treaty and as such are not subject to the same
scrutiny as issues that fall under the first pillar. Decisions within this pillar are
primarily based on intergovernmental co-operation between the Member State
governments and are mainly implemented by framework decisions and
decisions4.

Role of the Scottish Parliament in relation to European matters

10. Relations with the European Union are a reserved responsibility of the United
Kingdom Government and the UK Parliament. Within the House of Commons the
European Scrutiny Committee has the key responsibility for scrutinising EU
matters.

11. Although Westminster retains control over Justice and Home affairs policy areas
such as immigration, asylum, nationality and data protection, many aspects of
EU action in justice and home affairs affect the devolved powers of the Scottish
Parliament, such as criminal and civil law, police services, law and home affairs,
prosecution system and the Courts.

12. The Scottish Parliament and the Scottish Executive are legally required by the
Scotland Act 1998 to observe and implement Community law in the devolved
areas. An Act of the Scottish Parliament cannot become law if it is contrary to an
EU obligation. Both the Scottish Parliament and the Scottish Executive are also
financially accountable for failures in implementation and for failures to abide by
Community law.

13. Scottish Executive activity in relation to EU policy-making is framed by various
political agreements between Edinburgh and London (the Memorandum of
Understanding and Concordat on Co-ordination of EU policy issues). These

                                                                                                                                                       

2 The codecision process is outlined in SPICe briefing 02/78 Guide to EU policy-making processes
(10 July 2002).
3 New Article 67(5) inserted by the Treaty of Nice.
4 More detail on these instruments is available in SPICe briefing 02/30 EU Justice and Home Affairs
Policy (13 March 2002).
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agreements delineate a role for the Scottish Executive and make it clear that the
relationship between the UK Government and the devolved administrations will
be one of �good communication, co-operation and open information exchange�.
The concordat also allows Scottish Ministers, where this is appropriate, to
participate in meetings of the Council of the EU as part of the UK delegation.

14. The Scottish Parliament therefore has a role to play in European policy-making
in relation to devolved matters, notably where implementing action is required.
There are a number of courses of action that can be taken by the Parliament.

a) Scrutiny of the Executive in relation to UK policy position
The Scottish Parliament can scrutinise the activities of the Executive governed
by these arrangements by ensuring that the Executive is successfully developing
and pursuing the expression of Scottish interests within the UK negotiating line
on draft European legislation, if only to hold the Executive to account for the
proper implementation of the role which the concordat specifies for it. The
Scottish Parliament and relevant Committees have a potential role to play here
by:
� encouraging the Executive to develop and express a view;
� ensuring that the Executive�s view is known to Parliament and;
� monitoring how effective the Executive has been in ensuring Scottish interests

are represented within the UK negotiating line on draft European legislation.

b) Scrutiny of the implementation of EU legislation
The Scottish Parliament must act through legislation and statutory instruments to
give effect to EU Directives and Regulations and avoid non-compliance
procedures. It has a crucial role to play in overseeing the proper implementation
of EU legislation as, if the Executive fails to implement EU legislation by a certain
date or implements it wrongly, the UK as the Member State could be brought
before the European Court of Justice. The Parliament must therefore be able to
hold the Executive to account for the proper implementation in Scotland of EU
legislation.

c) Current awareness of EU developments
There is an extensive overlap between devolved matters and areas of European
competence, particularly in aspects of justice. The Scottish Parliament needs to
be aware of, as a legislature, of developments in Europe in these overlap areas.
At the very least to ensure that its legislation accommodates the legal and
political obligations established in the EU context. There has to be early
intelligence about the potential impact of draft EU legislation on Scotland and
consideration given to how these events can be influenced.

Role of the Justice 2 Committee

15. Given the importance of justice and home affairs in the context of the EU and the
distinctiveness of the Scottish judicial system from the rest of the UK, it is
important for the Committee to consider its scrutiny role carefully.

16. This section suggests three main levels on which the Committee might approach
scrutiny of EU justice and home affairs matters. The Committee is invited to
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consider these proposals and comment on which, if any, option appears most
attractive or feasible.

17. In doing so the Committee needs to establish what it aims to achieve from
scrutinising European matters. For example, it could use its scrutiny function to
increase the transparency of the process of passage and implementation of
European legislation, or it could decide to use it to take a more hands-on role in
influencing the decision-making process.

18. Given the amount of legislation, regulations and policy that is being developed
on EU justice and home affairs issues, Members also need to consider whether
they envisage the Committee�s role as maintaining an overview of all issues
forthcoming or to focus on limited areas which it would scrutinise to a greater
degree.

(a) A system for current awareness
Firstly, the Committee may want to consider establishing a system which would
allow the Convener to inform the Committee of what is going on at a European
level � during the early policy development stage, the legislative process, and at
the implementation phase. This �current awareness� is a large task in itself.
However, it would assist in providing the Committee with a context for many of
the issues, which come before it. In addition, it can help the Committee in
scheduling formal consideration of any European issues it may want to consider
in more detail.

To achieve this the Executive could be asked to provide an overview briefing to
the Committee on a quarterly basis. This could include a summary of all relevant
developments in areas relevant to the remit of the Committee.

Such an overview might include:
� the current stage of early policy proposals
� the status of formal legislative proposals proceeding through the system
� agreed measures ready to be implemented in Scotland.

The overview might also include brief notes on the implications of proposals for
Scotland and, where relevant, information on the UK negotiating line, key areas
of dispute, expected problems, etc.

In addition to such an overview, the Executive could be requested to provide a
briefing or regular update on any specific matters of particular interest to the
Committee. All EU proposals are provided with an explanatory memorandum by
a Whitehall Department, and these can be made available if required. A detailed
Scottish Cover Note may also be produced by the Executive to highlight the
implications of a proposal for Scotland and in particular whether this is consistent
with Scots law.

The Committee may also wish to authorise the Convener, in conjunction with the
clerks, to seek more detailed information of this nature on any dossiers of
particular interest. The Committee would then be able to schedule more formal
scrutiny of particular subjects, depending on the work programme.
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Such a system of current awareness would increase the transparency of the
decision-making process.

There are also other means of gathering information.

Pre and post-Council of the EU briefings are produced regularly by the
Executive. These include the agenda of the next Justice and Home Affairs
Council meeting and also summarise developments, highlighting the implications
for Scotland of issues under consideration, and outlines decisions taken at the
meetings. This document is available on SPEIR.

At the start of each European Council Presidency a series of priorities for the
six-month duration of the Presidency is announced. This information is useful for
identifying forthcoming areas of legislation over the next six months and what is
likely to get driven through the Council and the European Parliament with a view
to reaching a conclusion. The Council of the EU also now publishes a joint
operational programme, which covers two Council Presidencies over the coming
year.

Each November the European Commission publishes its annual work and
legislative programme for the coming year. This outlines the key priorities for the
Commission over the next twelve months.

Scottish MEPs are also a good source of intelligence on the main issues that
are forthcoming.

Given the volume of work required it is suggested that the Committee may want
to consider setting priorities for deciding which issues are of the most
importance. For example the Committee could decide that it wanted to focus its
scrutiny on Title IV civil law proposals and as such would sift documents with this
in mind.

b) Influencing European Union legislation
Secondly, the Committee may wish to engage with the European policy
development and legislative process as it proceeds, in an attempt to influence
the final shape of the European legislation. This is a huge task and has to be
approached very selectively. However, through suitable engagement with the
Scottish Executive, MPs, MEPs, and European Commission officials, the
Committee can have a role in ensuring that Scottish interests are represented
effectively in the legislative process.

The Committee should be aware that it will have more scope to influence the
process for issues which come under the first pillar, in particular civil law
proposals.

Under the third pillar it is suggested that the Committee�s role may be to engage
with the Scottish Justice Minister to inform his involvement with the relevant UK
Minister.
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For issues that fall under either first or third pillar the Committee may want to
become involved at an early stage in the process. At this point it could examine
whether a particular proposal is a good idea in principle and also highlight any
concerns that Members would have through its implementation. This could be
done by calling the Minister to give evidence at an early stage with a view to the
Committee revisiting it later in the process to examine whether the Minister has
taken on board and represented the Committee�s views in the process

For first pillar issues the Committee could choose to conduct a much more
detailed examination of a proposal by giving line by line scrutiny of a proposal
and taking evidence. However, Members should be aware that this would require
the same amount of work as a small inquiry and as such Members should be
selective in deciding whether to go down this route.

In addition to these processes it is also worth exploring other means of exerting
influence.

European Parliament: Members may want to consider developing a working
dialogue with the Scottish MEPs in order to influence the passage of first pillar
matters through the European Parliament. To achieve the most impact the
Committee would have to be involved at the first reading stage in the codecision
process.

European Commission: To influence policy development at an early stage the
Committee may wish to consider developing dialogue with the Commission. The
Commission would also be a good source of intelligence.

Westminster: Members should consider developing a working relationship with
the Westminster European Scrutiny Committee and the Home Affairs Select
Committee either to represent the Committee�s view in the scrutiny process or
possibly to negotiate scrutiny reserve.

Finally, in deciding what approach it wishes to take in influencing legislation the
Committee needs to bear in mind that the timescales involved are not always in
line with Parliament�s timescales.

It may be worth at this point to consider alternative approaches to scrutiny of the
parental responsibility regulation which could have been carried out in light of
these proposals. To represent Scottish interests in negotiations the Committee
could have entered into dialogue with the Minister and officials at an early stage
of the process. The Committee could then have invited the Minister back to
determine to what extent the Committee�s views had been represented in the
process. Alternatively, the Committee could have carried out much closer
scrutiny of the regulation by inviting oral and written evidence from the Minister
and other individuals and organisations and reporting its conclusions to the
Parliament.

c) Implementation of EU measures in national law
Thirdly, the Committee will be required to engage in scrutiny of measures, which
transpose European law to the Scottish context. This may primarily be in terms
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of Scottish Statutory Instruments which implement measures, over which the
Executive may have differing degrees of discretion and on which it will likely
engage in consultation prior to implementation.

Significant opportunities to make policy changes at this stage may be limited.
However, the established procedures for scrutiny of Scottish subordinate
legislation mean that there is still an opportunity for engagement with the
Executive�s implementation of European law. From time to time the Committee
may wish to engage in detailed scrutiny of specific instruments.

It is worth noting that the European Committee, as a matter of course, keeps a
watching brief over the implementation of European legislation and maintains a
database of progress being made. It questions the late implementation of
legislation and monitors the use of Section 57 of the Scotland Act. More detail on
the role of the European Committee is included in the Annex.

Conclusion

19. The Committee is invited to consider what advice it would offer to a future Justice
Committee in its approach to scrutiny of European Union developments.
Specifically, the Committee is invited to consider how it would like scrutiny of
European issues to be carried forward. In doing so the Committee is asked to
consider the following points�

� what it wishes to achieve from scrutinising European issues;
� what form this scrutiny should take;
� whether it wishes to establish links with European institutions and, if so, what

form this should take

3 February 2003 Clerk to the Committee
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ANNEX

The Scottish Parliament European Committee

The European Committee is one of the mandatory committees of the Parliament.
The Committee�s remit is to help monitor the impact that European
Community/European Union legislation can have in Scotland and hold the
Executive to account in terms of its activities when it is involved in negotiating
draft legislation (along with UK ministers) and transposing/implementing the
legislation in Scotland.

The Committee�s main day-to-day workload is to scrutinise the Executive and to
make sure it accounts for itself in the most transparent way possible in terms of
the work of ministers and officials when considering EC/EU issues. The
European Union issues hundreds of new pieces of legislation each year and
launches many new initiatives.  Many of these have a real and direct impact on
people�s lives, their workplaces, their environment etc., and the European
Committee seeks to monitor the progress of any such legislation proposed in the
EU. In addition to these scrutiny functions, the Committee carries out longer-term
inquiries, which seek to look at the big picture in the European Union or to look
further ahead in terms of new challenges and threats. The Committee also seeks
to build the links between the Scottish Parliament and other EU institutions and
parliaments.

The European Committee is the main body within the Parliament responsible for
the scrutiny of such EC/EU legislation and initiatives. However, by virtue of the
Parliament�s standing orders, all committees of the Parliament may consider
EC/EU issues relevant to their remit. Therefore, the European Committee seeks
to work in partnership with other committees, in a co-ordinated fashion. The
European Committee seeks to alert pro-actively other parliamentary committees
to forthcoming EC/EU issues that may be relevant to them, without
recommending a specific course of action for that committee. The European
Committee may also, after discussion with the subject committee, look into
EC/EU issues that the subject committee may not, for other reasons, be able to
investigate.
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JUSTICE 2 COMMITTEE

4th Meeting 2003 (Session 1)

Wednesday 5 February 2003

Child Support Appeals (Jurisdiction of Courts) (Scotland)
Note By the Clerk

Background

The Order (attached) is being laid before the Scottish Parliament under section 52(2)
of the Child Support Act 1991.

The Order revokes and replaces the Child Support Appeals (Jurisdiction of Courts)
Order 1993 to take account of changes made to the Child Support Act 1991. It also
makes provision for the application of regulations 31 and 32 of the Social Security
and Child Support (Decision and Appeals) Regulations 1999. It will not effect any
change in terms of policy and will make the technical legal changes needed to follow
through an already existing provision that allocates certain child support appeals to
the courts.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 17 February 2003.

The Subordinate Legislation Committee will consider the instrument at its meeting on
4 February 2003 and any comments it has to make on the instrument will be made
available at the meeting.

The instrument was laid on 17 January 2003.  Under Rule 10.6, the draft Order being
subject to affirmative resolution, it is for the Justice 2 committee to recommend to the
Parliament whether the instrument should come into force.  The Minister for Justice
has, by motion S1M-3826 (set out in the Agenda), proposed that the Committee
recommends the approval of the Order.  The Deputy Minister will attend to speak to
and move the motion.  The debate may last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

31 January 2003 Clerk to the Committee
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JUSTICE 2 COMMITTEE

4th Meeting 2003 (Session 1)

Wednesday 5 February 2003

The Police and Police (Special Constables)
(Scotland) Amendment Regulations 2003 (SSI 2003/20)

Note By the Clerk

The Instrument

The purpose of this instrument is to implement changes to the Police (Scotland)
Regulations 1976 (1976 Regulations) and to the Police (Special Constables)
(Scotland) Regulations 1966 (1966 Regulations) in relation to the qualifications for
appointment as a constable and special constable.

The changes to the 1966 Regulations and the 1976 Regulations impose a
requirement that a candidate for appointment as a police constable or special
constable must be —

a) sufficiently competent in written and spoken English and sufficiently numerate;
b) a national of a State signed up to the Agreement on the European Economic

Area (or be a Commonwealth or foreign national with leave to enter or remain in
the UK for an indefinite period).

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 17 February 2003.

The instrument was laid on 20 January 2003 and will come into force on 3 February
2003.  Under Article 10(2) of the Scotland Act 1998 (Transitory and Transitional
Provisions) (Statutory Instruments) Order 1999, the Executive is required to provide
an explanation to the Presiding Officer whenever a negative instrument comes into
force less than 21 days after it is laid (attached).  In reporting to Parliament,
members might wish to comment on the explanation provided for this failure to meet
the 21-day rule.

The Subordinate Legislation Committee considered this instrument on 28 January
2003.  The only comment the Committee made on the Regulations was that although
the regulations breached the 21-day rule, there was a perfectly reasonable
explanation for the breach.  The Subordinate Legislation Committee has yet to report
(but should so on Monday 3 February).

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP



may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

31 January 2003 Clerk to the Committee
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CRIMINAL JUSTICE (SCOTLAND) BILL: FOLLOW UP FROM STAGE 2

We undertook to report to the Justice 2 Committee on a number of matters arising out of the Stage 2
consideration of the Bill.  This memorandum deals with most of those matters and advises on
amendments that we have so far identified and intend to bring forward at Stage 3.

I hope to be able to let you have shortly the Executive’s response to the remaining outstanding issues
raised in the course of the Stage 2 debates. In addition, there may be a few further Executive
amendments to clarify some of the provisions in the Bill.  For example, we are also considering
further the provisions dealing with police custody and security officers in the light of the
amendments passed at Stage 2.  I will write to you again as soon as I can to clarify the Executive’s
intention.

I am copying this letter to the clerk of the Justice 2 Committee.

HUGH HENRY



���������
1

Introduction

1. The purpose of this Memorandum is to provide the Committee with:

• clarification on issues raised during Stage 2 consideration of the Criminal Justice
(Scotland) Bill; and

• notification of amendments which the Executive intends to bring forward at Stage 3.

Part 1: Protection of the public at large

Section 1: Risk Assessment and order for lifelong restriction

2. On 19 November the Committee agreed to member’s amendment 92 which amends section 1
of the Bill to require the risk assessor when including any “non-conviction” information in the risk
assessment report to specify the allegation and any supporting information and explain the weight
given in the report to the allegation and the supporting evidence.  After further consideration the
Executive will not seek to reverse this amendment.  However a minor amendment will be required to
ensure compatibility with the rest of new section 210C of the Criminal Procedure (Scotland) Act
1995.  We hope this will put beyond doubt the role of the risk assessor in relation to the risk
assessment process.

3. Duncan Hamilton MSP lodged an amendment at Stage 2 the effect of which would have been
to give the court discretion as to whether to grant a motion by the Crown for a risk assessment order
(RAO) or make such order at its own instance even though it considered that the risk criteria may be
met and to make express provision for the offender to make representations before the court makes
an RAO.  I can confirm again in response to these discussions that express provision is not required
to allow the defence to challenge a Crown motion for a risk assessment order.

Sections 8 & 9: Preparation of Risk Management Plans: further provision and Implementation and
review of risk management plans

4. Section 8 of the Bill deals with the preparation of Risk Management Plans.  It includes a
provision giving the Risk Management Authority (RMA) the power to issue a direction to a lead
authority or any persons having functions under the plan in the situation where the RMA has rejected
a plan and considers that unless it issues a direction the lead authority (or relevant person) will not
take steps to revise the plan to bring it into line with agreed standards.  Section 9 deals with the
implementation and review of Risk Management Plans.  It allows for an amended plan to be prepared
where there is a significant change in the offender’s circumstances.  The section also places an
obligation on the lead authority (and relevant persons) to implement the plan in accordance with their
respective functions.

5. We intend to amend these provisions as required to make clear the policy intention that the
RMA has the power to issue a direction where it appears that an amended plan will not be completed
in accordance with its standards and guidelines within such reasonable time as it may require.

6. In addition during the debate on the amendment lodged by Bill Aitken MSP on 20 November,
Dr Simpson confirmed that the Executive would bring forward an amendment to give the RMA the
power to issue directions to a lead authority (or relevant person) where it appears to the RMA that the
lead authority (or relevant person) is failing, without reasonable cause, to implement the plan in
accordance with their respective functions.
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As with the exercise of the RMA’s direction power in respect of the preparation of a plan, there will
be a right of appeal against any direction issued by the RMA.

7. As was made clear during the debate, it is still the Executive’s intention that management of
an offender within the broader framework of the plan and the exercise of the power of direction will
be a very last resort.

Part 2: Victim’s Rights

Section 14: Victim statements

8. As advised in the Deputy First Minister’s letter to the Committee of 21 January, we intend to
bring forward an amendment to section 14(5) to limit the court’s obligation in relation to the victim
statement to that of having regard only to the information in it which explicitly relates to the charges
that have been proved when determining sentence.

Section 15: Victim’s right to receive information concerning release etc. of offender

9. We intend to make two amendments to section 15 of the Bill. Section 15 confers rights on
victims of certain crimes to receive from the Scottish Ministers certain information regarding their
assailant’s release into the Community. We will amend section 15(1) to remove the order making
power whereby the Scottish Ministers may prescribe the manner in which a victim should intimate
that they wish to receive information.  This order effectively confers a power that would require
Ministers to set out the exact manner of intimation (for example, a specific proforma), in secondary
legislation.  There is no need to be so prescriptive in the legislation and victims should be able to
intimate their wish in a number of written formats.

10. The other amendment we intend to bring forward for section 15 will enable victims (eligible
under the terms of the Bill) whose assailants were sentenced before 1 April 1997, to sign up to the
Victim Notification Scheme retrospectively.

11. We feel it is also necessary to clarify some points you discussed with Dr Simpson in the
Committee session on 20 November in relation to the provision of information to victims on the
disposal given to accused persons with a mental illness.  Victim Information and Advice - the arm of
the Crown Office that provides case-specific information to victims - inform victims that a disposal
has been made and, where applicable, that no disposal has been made.  To date, VIA is operational in
six out of eleven of the Procurator Fiscal areas.  The roll out of VIA across Scotland, to be completed
this year, will ensure that victims of serious crimes receive timeous information on disposals.  With
regard to consultation with the victim on the disposal to be made, this will happen in cases where an
interim hospital disposal is given and before a decision is reached on the final disposal to be given.
Finally, Dr Simpson said that the Executive could consider the operation of these provisions as part
of the pilots that we intend to run for victim statements.  Clearly, this issue is not related to the victim
statements provisions and, therefore, it will not be considered within the victim statement pilot
schemes.

Part 4: Prisoners etc.

Section 24: Consecutive sentences: life prisoners etc.

12. We intend to bring forward amendments to section 24 which amend 204A of the Criminal
Procedure (Scotland) Act 1995.
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Amendments need to be drafted to cover a number of situations such as, the point at which the
punishment part of a life sentence would commence where the person is already serving a
determinate term of imprisonment and the handling of multiple determinate sentences imposed
before and after the imposition of a life sentence.

Section 29: Prisoners repatriated to Scotland

13. Section 29 of the Bill amends the Schedule to the Repatriation of Prisoners Act 1984 to
ensure that all prisoners repatriated to Scotland will spend some time in custody prior to their release.
Minor amendments are required to avoid any ambiguity about the prisoners to whom the new
provisions apply and to ensure that prisoners who have already been repatriated to Scotland are not
affected by the new provisions.

Part 5: Drugs Courts

Section 36: Drugs Courts

14. Section 36 of the Bill empowers drug courts to impose interim sanctions for non-compliance
with a probation order or drug treatment and testing order whilst allowing the original order to
continue.  Section 36(5) provides for the Scottish Ministers to amend by subordinate legislation he
period of imprisonment or community service that may be imposed under section 36(4).  In response
to Stage 2 discussions the Executive amended section 69 of the Bill to change the procedure for the
power contained in section 36(5) from negative to affirmative procedure.  During the debate on this
section the Committee also questioned whether the provision is ECHR compliant.  The Executive is
satisfied that the provision itself is ECHR compliant.  Ministers are required to act compatibly with
the Convention so when exercising the power to make an order under section 36(5) they must act in
accordance with their duties.  The change to affirmative procedure will give the committee the
opportunity to debate the draft order so they can scrutinise Ministers’ exercise of the power on each
occasion.

Part 6: Non-custodial punishments

Section 37: Restriction of Liberty Orders

15. Section 37 of the Bill deals with powers of the court in relation to restriction of liberty orders.
Bill Aitken MSP lodged an amendment at Stage 2 the effect of which would have been to restrict the
judge’s powers to impose a restriction of liberty order (rlo) to summary offences.  During the
discussions on this amendment, the Committee asked the Executive to examine the figures for the
imposition of rlos to ensure that the orders were being used appropriately.  The table in the attached
Annex provides a breakdown by type of offence of the number of rlos imposed between 1 May 2002
and 31 December 2002.  10% of those were for crimes involving assault.  The High Court has also
made recent use of rlos in 2 cases (a 3 month order for assault and robbery and 6 month order for
contravention of the Road Traffic Act).  However, the Committee will wish to bear in mind when
considering the statistics that the judge, when imposing a sentence is in possession of the facts and
the circumstances of each individual case and will also take account of the risk posed by the offender
to the community.  Offenders can also receive a concurrent probation order which allows for
additional conditions and supervision requirements to assist the offender in addressing offending
behaviour.  The use of rlos is kept under review by the Executive who is in receipt of monthly
figures on the number of rlos and the offences for which they are imposed.
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Part 7: Children

Section 43A: Prohibition of publication of proceedings at children’s hearings etc.

16. Amendment 116 introduced section 43A into the Bill at Stage 2.  Members will recall that
during the session on 27 November a number of points were raised by the Committee in relation to
this amendment.  The Deputy First Minister agreed to confirm the effect of the amendment in
relation to identifying a situation rather than an individual and the effect of section 47 of the Criminal
Procedure (Scotland) Act 1995. He also agreed to consider giving guidelines on the impact of the
amendment to the media.

17. Section 43A extends section 44 of the Children (Scotland) Act 1995 to cover cases reported
to the Principal Reporter, and covers any child connected with a case or hearing, as opposed to the
present situation, in which only the child who has been reported or referred has the right to
confidentiality.  The prohibition on publication will be triggered on receipt of information leading to
an offence referral to the Principal Reporter.

18. It prohibits the identification of the child victims of children and young people who are dealt
with by the children's hearings system on offence grounds.  It also applies to those who are
connected with such proceedings, for example victims’ siblings and child witnesses.  Such protection
is afforded in proceedings in the criminal courts but has hitherto not been afforded in cases that come
before children's hearings. The child who is the subject of a hearing already has the right to
confidentiality. As a matter of practice, it is unusual for a child who is the victim to be involved in
children's hearings.  Under section 47 of the Criminal Procedure (Scotland) Act 1995, a child who is
either a victim or an offender being dealt with in the sheriff court or High Court cannot be identified
in any newspaper report. However, there is no prohibition on reporting before proceedings are
instituted.

19. Mr Hamilton queried the use of the phrase “any matter in respect of a case…” in the
amendment.  His concern was that that the amendment would create an unreasonably wide expansion
of the restriction on the type of material that can be reported on.  The amendment needs to be read in
context with section 44 of the Children (Scotland) Act 1995.  That section currently uses the
expression “any matter” and there is an important proviso to this: it is only any matter which is
intended to, or is likely to, identify the child or their address or school that is caught.  This proviso
also applies to the amendment. The effect of this part of the amendment is to allow the existing
protection to take effect at an earlier stage in the process.

20. On the issue of guidance the Executive has met with the Scottish Children’s Reporter
Administration to discuss the points raised by the Committee and commission work on the detail of a
Principal Reporter-published scheme covering these provisions and those to provide information to
child victims and other appropriate third parties.  We have also entered into correspondence with the
Scottish Newspaper Publishers’ Association on the effects of the amendments and expect to work
closely with them on the development of guidelines or protocols.
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Part 8: Evidential, Jurisdictional and Procedural Matters

Section 47A: Convictions in other member States of the European Union

21. Members will recall that during the debate at Stage 2 on amendment 24 which enables
previous convictions in European Union Member States to be taken into account in criminal
proceedings in Scotland, there was discussion about whether it would be possible to extend the
provisions beyond the European Union.  I said at that time that there was no reason in principle why
such an extension should not take place, but that further consultation would be necessary to
determine what the implications might be for our legal system.

22. Work has now commenced on this.  Initial consultation with the Crown Office, for example,
has confirmed the position I outlined to the Committee – that there are no fundamental objections in
principle to widening the scope of this provision.  However, there are practical issues which require
further detailed consideration.

23. Firstly, it is obvious that there is a wide diversity of jurisdictions throughout the world.  In
some of these jurisdictions it is possible and indeed likely that there might be difficulties in initiating
co-operation of this kind where philosophy, practice and procedures diverge from those found in
Scotland.  Secondly, and following on from the first point, where proof of previous convictions was
required, then there would have to be an assessment of matters such as time limits, what type of
certification and documentation would be acceptable, etc.  This might raise further issues of whether
an extension world-wide would be possible, or whether a more limited extension would be more
realistic.  If the latter option was to be selected then that would also raise the question of which
countries might be involved and the criteria used to select them.  These matters require detailed
consideration and assessment.

24. It is our view that such an assessment cannot reasonably be concluded in time to bring
forward further proposals for Stage 3 of this Bill.  In addition, there is the point that it would also be
of relevance to any such assessment to take account of how the new provisions were working with
regard to the European Union.  While it is not anticipated that there will be any fundamental
difficulties in that forum, where mutual legal assistance provisions are already established and also
being built on, through instruments such as the Mutual Legal Assistance Convention of 2000,
nonetheless it would be of great value to have available information as to how the new system was
bedding in.  Assuming that no unforeseen difficulties arise, there will, no doubt, be opportunities to
take the matter forward in the next Parliament.

25. In the meantime, we would reiterate the point that we are already going beyond what we are
required to do in terms of our international obligations by extending the provision beyond
counterfeiting the Euro to all previous convictions in the European Union.

26. Finally, we address the point raised by Mr Stevenson as to whether arrangements were in
place to receive official seals and related documents by electronic means.  We are advised that
documents containing fingerprints and extract convictions are sent hard copy.

Part 10: Criminal Records

Section 56 – Registration for criminal records purposes

27. Section 56 of the Bill amends Part V of the Police Act 1997, which provides for the issue by
Scottish Ministers of certificates showing criminal conviction and criminal record information.
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I informed the Committee on 4 December of our intention to bring forward amendments at Stage 3 to
allow enhanced criminal records certificates to be available in respect of prospective adoptive parents
and others in the household and also members of Her Majesty’s Inspectorate of Education and others
directly involved in inspections who will have unsupervised access to children in schools.  This is
still our intention.  In addition we intend to bring forward another minor amendment to clarify the
scope of the regulations provided for in section 120(3) of the Police Act 1997 Act in relation to
countersigning applications for criminal records certificates and of enhanced criminal records
certificates.

28. It was also agreed that the Committee would be provided with copies of the Code of Practice
and Explanatory Guide issued in connection with Part V of the Police Act 1997.  Copies of these are
enclosed with this Memorandum.

Part 11: Local Authority Functions

Section 57 - Advice, guidance and assistance to persons arrested or on whom sentence deferred

29. Section 57 of the Bill seeks to provide funding powers from the 100% funding arrangements
for criminal justice social work to be extended to arrest referral schemes (and work in respect of
structured deferred sentences).  As currently drafted the section restricts the provision in respect of
arrest referral schemes to the period of detention in police custody.  We intend to bring forward an
amendment to broaden this provision to embrace situations where the initial contact by the arrest
referral worker occurs in a courtroom setting and also to allow the intervention to continue following
release from police custody or on bail from the court. The amendment will also allow funding to be
continued for a period up to 12 months following arrest to ensure that the funding can deal with the
different models of arrest referral schemes, which are likely to operate.

Supervision of persons put on probation or released from prison

30.  We undertook to consider the need for an amendment at Stage 3 which would allow the
implementation of the Tripartite Groups recommendations to strengthen the throughcare provision
provided by local authorities to prisoners.  We can now confirm that it is our intention to bring
forward an amendment at Stage 3 which will provide local authorities with statutory power to fulfil
such duties without prejudice to the services provided by the Scottish Prison Service.  We will be
consulting the Scottish Prison Service and the Association of Directors of Social Work on the terms
of the amendment.

Part 12: Miscellaneous and General

Section 63A: Television link from court or other place of detention

31. Amendment 15 introduced section 63A into the Bill at Stage 2.  During the discussion on this
amendment which provides for court proceedings to take place by live television link, we offered to
provide the Committee with details of the experience of using a live TV link in the rest of the United
Kingdom.  In Northern Ireland, 6 court sites are linked to 2 prison sites in and around Belfast.  The
system has been operating for a period of just under 3 years and is used for a variety of applications.
The equipment is located in areas of the buildings to which the public have no access and is staffed
by court staff and prison staff when in operation.  Booths are provided for solicitor and client
consultations using the links and are managed by prison and court staff.  No connectivity problems
have been reported during that period either from sabotage or vandalism or from other disruption to
the telephone system.
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32. In England and Wales live TV links between a number of prisons and Magistrates’ Courts
have been in operation over the past 3 years for a variety of applications including giving evidence.
Again the equipment is located in areas of the buildings to which the public have no access and is
operated by court staff and prison staff during hearings.  Booths for solicitor/client consultations are
also provided.  There have been no reported cases of connections being disrupted by sabotage or
vandalism or from problems connected with the network.  There has been one reported case of the
connection being broken by accident when workmen outside a court building cut through a cable.
On that day the prisoners were brought to court to appear in person.  Live TV links are also used
separately in the Crown Courts in England and staffed by court staff and contractors’ staff when in
operation.  No problems have been reported.

33. In all cases, maintenance of the systems is provided by way of a normal contract with the
supplier with guaranteed response times.  Once again, no problems have been encountered.

34. Similar controls for the courtroom/prison links will apply in Scotland and, in the event of
unforeseen disruption, prisoners will simply be brought to court to appear personally.  The legislation
allows for this to be done.  Booths provided for solicitor/client consultations will, wherever possible,
be located in areas of the court buildings to which the public have no access.  Otherwise they will be
locked when not in use.

Section 70

35. We intend to bring forward an amendment to section 70 to commence section 61A
immediately on Royal Assent.

36. Section 61A introduced wildlife provisions into the Bill by a Stage 2 amendment.  As you
will remember, the Committee were advised of this intention on 18 December during Stage 2
proceedings.  This aims to ensure that the new provisions will be in place during most of the peak
period for the theft of rare birds eggs and the persecution of raptors which is from February to June.

Schedules 1 & 3: Order for lifelong restriction: modification of enactments and minor and
consequential amendments

37. We propose to make two minor amendments to Schedule 1 and Schedule 3.

Additional Stage 3 amendments

Use of electronic communications or electronic storage in connection with warrants to search

38. As a result of the discussions on amendment 16 on 18 December it was agreed to withdraw
the proposed amendment which allows search warrants granted under section 134(1) of the Criminal
Procedure (Scotland) Act 1995 to be sent or stored using electronic communication.  The Executive
agreed to provide the Committee with further clarification on the issues raised.  We provided the
Committee with a paper clarifying the effect of the amendment on 9 January and after further
discussion the Committee agreed that a further briefing was not required.  The Scottish Executive
intends to re-lodge this amendment for consideration at Stage 3.
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Bail

39. As the Lord Advocate advised the Parliament on 14 November, the Executive intends to bring
forward an amendment at Stage 3 to enable the Crown to have the formal right to be heard at
applications for bail pending appeal following conviction and sentence under solemn procedure.

Non-custodial sentences: power to detain where order breached

40. In light of the Stage 2 discussions on amendment 71 lodged by Pauline McNeill we now
agree that an amendment is required to clarify the law in respect of remand where a non-custodial
order is breached.  The proposed amendment will include the granting of bail in order to clarify both
the position on remand and bail.



ANNEX

���������

Restriction of Liberty Orders - Statistics for period 1 May 2002 to 31 December 2002

Offence No Orders
made

% of total Orders
made

Concurrent probation
order made

Road Traffic Act 59 20% 3
Attempt to Pervert the Course of Justice 4 1% 2
Criminal Law (Consolidation) Act 25 8% 3
Misuse of Drugs 7 2% 2
Civic Government Act 6 2%
Police (Scotland) Act 4 1%
Breach of the Peace 43 14% 7
Theft (& Fraud) 89 30% 16
Assault (& Robbery) 32 10% 7
Criminal Procedure Act 15 5% 1
Attempted Housebreaking 7 2% 1
Other* 16 5% 2

Total 307 100% 44

 * Offences under this act for which the RLOs were imposed include 21 for offensive weapons (sections 47 & 49) and 7 for vandalism (section 51).  Some orders were for
more than one offence hence the total equalling more than 25 - the number of RLOs made.

** Other includes – Embezzlement, Telecomms Act, Shameless Indecency (1 RLO only), Malicious Mischief and Reset




