
J2/02/49/A

JUSTICE 2 COMMITTEE

AGENDA

49th Meeting, 2002 (Session 1)

Wednesday 11 December 2002

The Committee will meet at 9.45 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Item in private: The Committee will consider whether to take item 5 in private.

2. Subordinate legislation: The Committee will consider the following negative
instrument—

Act of Sederunt (Fees of Sheriff Officers) 2002 (SSI 2002/515).

3. Subordinate legislation: Hugh Henry (Deputy Minister for Justice) to move
(S1M-3681)—

Mr Jim Wallace: The Draft Proceeds of Crime Act 2002 (Cash Searches:
Constables in Scotland: Code of Practice) Order 2002—That the Justice 2
Committee, in consideration of the draft Proceeds of Crime Act 2002 (Cash
Searches: Constables in Scotland: Code of Practice) Order 2002,
recommends that the Order be approved.

4. Criminal Justice (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 8).

5. Crown Office and Procurator Fiscal Service Inquiry: The Committee will
consider a reporters report on the Crown Office consultation on the appointment
and role of advocate deputes.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 2 – Subordinate legislation

SSI and Clerk note J2/02/49/1

Item 3 – Subordinate legislation

SSI and Clerk note J2/02/49/2

Item 4 – Crown Office and Procurator Fiscal Service Inquiry

Reporters report PRIVATE PAPER (to be circulated at meeting) J2/02/49/3
Comments on consultation from Faculty of Advocates J2/02/49/4
Comments on consultation from Procurators Fiscal Society J2/02/49/5

Papers not circulated:

Item 2 – Criminal Justice Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available at
the meeting on Wednesday.  A list of groupings will be available at the beginning of
the meeting and be circulated directly to members on Monday evening.

http://www.scottish.parliament.uk/parl_bus/legis.html#50
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Act of Sederunt (Fees of Sheriff Officers) 2001 (SSI 2002/439)
Note By the Clerk

Background

This instrument amends the Table of Fees in Schedule 1 to the Act of Sederunt
(Fees of Sheriff Officers) (SI 1994/392) by increasing the fees payable to Sheriff
Officers by approximately 2.6%.  The last increase, contained in SSI 2001/438, was
considered by the Justice 2 Committee on 18 December 2001.  The Committee had
no comment to make.  That increase was 3.25%.

The Table of Fees in the Schedule to the instrument replaces the previous Table of
Fees.  The new fees will apply to work carried out after the date on which the Act of
Sederunt comes into force, which is 1 January 2003.  The new table sets out each
item of business carried out by the sheriff officer and what fee would apply,
depending on whether it relates to summary cause (civil actions of between £750 and
£1,500) or ordinary cause (civil actions exceeding £1,500).  The different bands
relate to the distance involved in the service of the documents.

The Subordinate Legislation Committee considered the instrument at its meeting on
3 December 2002 and agreed that no points arose.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 25 November and is subject to annulment under the
Parliament’s standing orders until 15 January 2003.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.

5 December 2002
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JUSTICE 2 COMMITTEE

49th Meeting 2002 (Session 1)

Wednesday 11 December 2002

The Proceeds of Crime Act 2002
(Cash Searches: Constables in Scotland: Code of Practice) Order 2002

Note By the Clerk

Background

The Order (attached) is being made in accordance with the powers conferred on the
Scottish Ministers by section 293(4) of the Proceeds of Crime Act 2002 (“the Act”).

This instrument introduces a Code of Practice for cash searches conducted by police
constables, seeking to ensure that the responsibility for and scope of such searches
are clearly set out.

It is stated that the Regulations have no financial effects.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 13 January 2003.

The Subordinate Legislation Committee considered the instrument at its meeting on
3 December 2002 and agreed that no points arose.

The instrument was laid on 27 November 2002 and no commencement date is
given.  Under Rule 10.6, the draft Order being subject to affirmative resolution, it is
for the lead committee to recommend to the Parliament whether the instrument
should come into force.  The Minister for Justice has, by motion S1M-3681 (set out in
the Agenda), proposed that the Committee recommends the approval of the Order.
The Deputy Minister will attend to speak to and move the motion.  The debate may
last for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

5 December 2002
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FACULTY OF ADVOCATES

RESPONSE

to

CONSULTATION PAPER BY THE LORD ADVOCATE

on the

APPOINTMENT AND ROLE OF ADVOCATE DEPUTES: PROPOSALS FOR

CHANGE

_________________________

Introduction

The Faculty of Advocates welcomes the invitation to respond to the Lord Advocate’s

Consultation Paper.

The Faculty proposes two principles which ought to be recognised as vital to the

interests of justice in the appointment of advocate deputes:

• Advocate deputes should be independent, and be seen to be independent, in the

making of decisions on the prosecution of serious crime.

• Advocate deputes should have appropriate and sufficient training and experience

in advocacy so that the prosecution of crime in court is, and is seen to be,

conducted with the same level of skill and knowledge as the defence of crime.

In setting forth these principles, the Faculty suggests that their importance has been

recognised by the fact that with one exception, advocate deputes appointed in the past

have always been practising advocates. The fact that advocate deputes have been

predominantly members of the Faculty of Advocates has not been because the Faculty

has had some sort of entitlement to have its members appointed as advocate deputes,

and the Faculty wishes to make it clear that it is not to any extent relying upon such an

entitlement nor is it seeking to exclude others simply because they are not members of

the Faculty of Advocates. What the Faculty does say is that it has been recognised and

appreciated in the past that it has been only members of the Faculty who have
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possessed the requisite combination of independence and advocacy skills, and that

they have been appointed as advocate deputes because of these qualities.  In that way,

advocate deputes drawn from the Faculty have been, and have been seen to be,

consistent with the need for institutional independence in the prosecution of serious

crime.

Institutional independence

The Faculty supports the principle of the need to provide and preserve institutional

independence which has been recognised by the Lord Advocate. This is a very

important acknowledgement and is one which the Faculty supports, and has put

forward as one of the two principles described above. The Faculty wishes to add to

what is said in the Consultation Paper in paragraphs 15 to 17.

The Lord Advocate has been charged historically with the prosecution of serious

crime, and with the ultimate responsibility for the prosecution of lesser crimes and

offences by the procurator fiscal in each district. In fulfilling these functions, the Lord

Advocate has the support of the Solicitor General, the advocate deputes, the

procurator fiscals, and staff of the Crown Office and procurator fiscal service. The

advocate deputes act in accordance with a commission granted personally by the Lord

Advocate, which may be withdrawn at any time, and in terms of which the advocate

depute may exercise in the prosecution of crime all of the powers of the Lord

Advocate himself.

There is in Scotland no equivalent of the committal proceedings which exist in other

jurisdictions, and at which an accused person can challenge the prosecution before a

court upon the basis that it does not have a prima facie case. The decision whether or

not to bring a person before the criminal courts is one for the Lord Advocate or his

deputes, or the procurator fiscal, and once that decision has been made a criminal

prosecution will ensue at which the accused person is obliged to defend himself. It is

submitted that this unusual if not unique entitlement on the part of the prosecution

authorities to bring criminal charges against a person before the courts upon their

decision alone means that it is important that the operation of that entitlement is, and

is seen to be, as independent as possible.
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It is submitted that there are certain characteristics of the arrangements in Scotland

which make the need to preserve that independence all the more important. In

identifying these characteristics, the Faculty is not criticising any individual or the

holder of any office, because the Faculty is sure that each person having a

responsibility in the process can be expected to act as independently as he or she can.

The issue is one of structure, and the principle that justice must be seen to be done,

which renders the following characteristics of the system material.

The first is that although it is the case in terms of section 48(5) of the Scotland Act

1998 the Lord Advocate must act independently in the prosecution of crime, section

44(1) nevertheless provides that both the Lord Advocate and the Solicitor General are

to be members of the Scottish Executive as a matter of law. The law officers are

therefore constitutionally members of the government in Scotland, and it is not

impossible that that relationship could in a sensitive case give rise to public disquiet if

it was perceived or suggested that a decision to prosecute or not to prosecute an

individual was influenced by the presence of the law officers in the Scottish

Executive. This situation is to be distinguished from other jurisdictions where the

functions of the senior law officer in the prosecution of crime have been delegated to

a Director of Public Prosecutions.

It is interesting to note that even the Scottish Executive may at times give the

appearance of themselves not adhering to the strict principle that the prosecution of

crime is for the Lord Advocate acting independently. For example, in their website,

the Scottish Executive have published details of a successful appeal by the Lord

Advocate against an unduly lenient sentence.1   It appears to the Faculty that what the

Scottish Executive were publicising was a matter in which the Lord Advocate was

acting independently of the Scottish Executive, and ought to have been seen to have

been acting independently.

Secondly, the staff of the Crown Office and of the procurator fiscal service are civil

servants, and “the service is now virtually indistinguishable from any other civil

                                                
1 Se, for example, the Justice News page for 5th June 2002.
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service department”.2 In accordance with the Scotland Act 1998, responsibility for the

procurator fiscal service was devolved.3 A procurator fiscal who was also an advocate

depute would therefore be a member of the civil service and subject to the devolved

competence of the Scottish Executive whilst serving as an advocate depute.

The result of these factors is that the prosecution service is effectively a part of the

government and of the civil service. The Faculty repeats the fact that it does not

expressly or impliedly criticise any person, but suggests that these characteristics are

features which are not consistent with the need for and appearance of institutional

independence, and make the need for institutional independence otherwise all the

more important.

The Faculty therefore wishes to support emphatically the statement in paragraph 15 of

the Consultation Paper which emphasises that the independence of the advocate

depute’s role is particularly important in decision making, and the arrangements

described in paragraphs 16, 17, 48 and 49 in relation to Crown Counsel (the senior

advocate deputes) are supported.

In order to ensure that there is public confidence in the institutional independence

which is recognised as being essential, the Faculty considers it to be necessary that

there is public confirmation that a person who has chosen to leave the procurator

fiscal service to become a senior advocate depute will have no right, privilege or

preference should he or she decide to seek to return to the Service upon the

completion of their appointment as an advocate depute, and equally importantly that

they are seen to enjoy no such right, privilege or preference.

The system proposed is a novel one, and it cannot be judged based on any equivalent

past experience. Whilst, once again, the Faculty casts no imputation on any individual

or holder of office, nevertheless it is considered to be essential that the proposed

arrangements are clearly set out in advance, in order that these may be seen to provide

                                                
2 The Laws of Scotland, Stair Memorial Encyclopedia, Volume 17, paragraph 536, under reference to
section 6 of the Sheriff Courts and Legal Officers (Scotland) Act 1927.
3 Scotland Act 1998, Schedule 5, paragraph 8(2)(a).
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sufficient institutional independence, and in due course can be judged against what

actually happens.

The Faculty therefore proposes that the Lord Advocate should issue a protocol setting

out the procedures which would operate in the relevant situation, and that protocol

should be subject to consultation with interested parties. No procurator fiscal should

become a senior advocate depute until that protocol has been issued.

There is a further matter related to independence. At paragraph 50, the Consultation

Paper states that Crown Counsel will be expected to serve for a period of four years.

At paragraph 51, the Consultation Paper recognises that it is customary for advocate

deputes to serve for a period of three years, and that this will remain the standard

length of service for trial advocate deputes. The result is that some people may be a

permanent advocate depute for seven years.

The Faculty supports the position stated in paragraph 51 that an advocate depute

should serve for three years, or perhaps a little longer. If an advocate depute were to

serve significantly longer in the Crown Office then there is a danger that the necessary

institutional independence may be perceived to have been compromised. Appointment

for as long as seven years will in the opinion of the Faculty lead to the same sort of

loss of independence, and loss of appearance of independence, as would appointment

of serving procurators fiscals. It has been rare in recent years for any Lord Advocate

or Solicitor General to serve for more than around three years, and given that an

advocate depute is vested with the powers of the Lord Advocate as discussed above,

there is no reason why an advocate depute should serve for significantly longer.

The Faculty considers that service as a permanent advocate depute in whatever

capacity for a period as long as seven years is too long, and such a person would not

be seen as sufficiently independent. The enhanced turnover of advocate deputes which

would result from a shorter period, in particular if it was three years as at present,

would ensure that there was the regular introduction of new advocate deputes who

brought a fresh and independent view to the prosecution of crime.
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Advocacy

The Faculty has noted that the Lord Advocate intends to rely on the right which he

has to appoint advocate deputes who will have rights of audience by virtue of their

status as advocate deputes, and not because they are entitled in their own right to

appear in the supreme courts. Whatever may be the legal and constitutional propriety

of this position, it would mean that there would be public prosecutors in the High

Court who had not been trained in the appropriate level of advocacy skills, and who

had no particular experience of appearing in the supreme courts.

This would seem to be inappropriate given that the persons appearing for the defence,

also likely to be supported by the public purse in the form of legal aid, must be an

advocate or a solicitor advocate, both of whom will have the requisite training and

experience, and may be a Queen’s Counsel having considerable courtroom

experience.

The approach of the Lord Advocate therefore seems to run counter to the concept of

“equality of arms”, which is significant in the jurisprudence of the European

Convention on Human Rights, and it gives the appearance that the prosecution of

crime is not taken as seriously by the Crown as its defence is by the Scottish

Executive.

This is significant because the practising of advocacy is a specialism which is

acquired and retained only by proper training and continued experience. The reason is

not genetic, and many successful advocates were previously solicitors, including

several members of the fiscal service. The reason is itself institutional, and is that

advocates are able to concentrate their energy on court appearances, especially in

crime, and do not have to do all the other things which solicitors have to do. Fiscals

do not devote all of their time to appearing in court or to writing opinions about law.

They precognosce cases, attend post mortems, and they run offices.

Why then should the system permit prosecutors in the High Court who do not have

the necessary training or experience? In paragraph 8 of the Consultation Paper it is

noted that people in the fiscal service want to do it, but that cannot be a sufficient

reason so far as the people of Scotland are concerned, in particular if the advocate
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deputes appointed as a result are not trained and experienced to the same extent as

defence counsel.

The result is that in the opinion of the Faculty, all of those who are appointed as

advocate deputes should be either advocates or solicitor advocates.

Remuneration

The Consultation Paper does not deal in any detail with the issue of the remuneration

of advocate deputes. The Faculty considers that this is a very important aspect of the

proposed arrangements for the appointment of advocate deputes, and it might be said

that these arrangements should not be finalised until the matter of remuneration has

also been fully addressed.

In this respect, the Faculty wishes to address one matter of principle which it is

suggested is something which should be acknowledged in the formulation of any

proposals. In terms of paragraph 50 of the Consultation Paper, Crown Counsel will be

expected to work full time, that is to say 220 days per annum. In the case of trial

advocate deputes, no period is stated but it is assumed that they would be expected to

work about 200 days, which is approximately the current requirement.

In the current salary situation, an advocate depute who works for 200 days in a year,

in particular prosecuting in the High Court cases such as murder, rape, assault and

robbery and other serious crimes, will earn significantly less that will be paid to the

advocates for the defence in the same cases at even the basic legal aid rates, which

rates were themselves fixed in the early nineteen nineties. The Faculty considers this

to be an unjustifiable position.

The Faculty therefore submits that whatever salary arrangements are proposed, an

advocate depute of whichever type should receive for each of the days which he is

expected to work, an amount which is at least the equivalent of what he would be paid

under legal aid for the same work. For example, an advocate depute may appear for a

day in the Appeal Court and require to prepare and present the position of the Crown

in perhaps a dozen or even more cases. It is not logical that the state is paying the

advocate on one side a fraction of what is being paid to counsel on the other.
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Likewise, in many criminal trials now undertaken, advocates who act for the defence,

and who in some cases will be both senior and junior counsel, may obtain an uplift on

the legal aid scale fees because of the significant work undertaken. An advocate

depute can obtain no such uplift whatever cases are prosecuted.

The points just made apply to advocate deputes of whatever status in the proposed

arrangements. In addition to these points, the Faculty assumes that additional

remuneration will be paid to those who are appointed as Crown Counsel because of

the additional responsibility which will fall upon them. If this is not done, then there

is a risk that persons of sufficient qualities, whether advocates or solicitors, will not be

attracted to the office of Crown Counsel, and ultimately the quality of prosecutors will

not match the quality of defenders, even when both sides are being paid by the public

purse. This will lead again to a loss of equality of arms as already referred to.

General

The Faculty supports steps to improve the prosecution of serious crime. In particular,

the Faculty strongly supports the need for additional resources in order that advocate

deputes may properly prepare cases. This was one of the principal recommendations

made in the report by Sir Anthony Campbell into the Chhokar case. The Faculty

respectfully submits, however, that although the structure proposed for advocate

deputes does address the need for institutional independence, and does (subject to the

points made above) provide the basis for a workable model as long as matters such as

adequate safeguards for independence, adequate skill and experience, and adequate

remuneration are addressed, nevertheless the Consultation Paper does not demonstrate

a clear case for change in the appointment of advocate deputes. The report by Sir

Anthony Campbell did not identify the background of advocate deputes as one of the

problems associated with prosecution. As has just been said, he considered that

advocate deputes needed more time to mark cases and to prepare, but stated no view

on the question of who should be an advocate depute. The wishes of the procurator

fiscals, and the desire to create a new career structure on their behalf, should not be a

sufficient reason to justify changes to the prosecution system whose primary

requirement should be to operate, and be seen to operate, in the interest of the public

as a whole.
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The Faculty therefore respectfully submits that whatever may be the individual merits

of certain of the elements described in the Consultation Paper, change should not

occur until there has been a much more thorough examination of exactly what it is

that is being sought to be achieved, and why it is necessary in the public interest.

Conclusion

Subject to what is said in the previous two paragraphs, the Faculty submits the

following propositions:

• No person should be appointed to the office of advocate depute who is not an

advocate or solicitor advocate in their own right.

• No person should hold the office of senior crown counsel and trial advocate

depute for a period in total exceeding three years.

• The pay of an advocate depute, at whatever level, should be at least the

equivalent of what is paid to defence counsel for appearing in the same types of

cases in the High Court.

• There should be a detailed protocol in relation to a member of the procurator

fiscal service who resigns to become an advocate depute, and the circumstances

in which such a person may become a member of the procurator fiscal service

again upon his or her resignation from the office of advocate depute.

11th November 2002
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MODERNISING THE EFFECTIVE PROSECUTION OF SERIOUS CRIME

APPOINTMENT AND ROLE OF ADVOCATE DEPUTES: PROPOSALS FOR CHANGE

RESPONSE ON BEHALF OF THE PROCURATORS FISCAL SOCIETY

I refer to the above discussion paper published, which was considered by the Council of the
Society at their meeting on 4 October 2002. I have been asked to reply on their behalf.

We welcome this paper placing these issues in the public arena and we are pleased to note
that recognition is now being given to the expertise, which our members as practitioners
experienced in considering the merits of prosecuting in the public interest may bring to the
High Court.

Our members consider service as an AD and the conduct of prosecutions in the High Court
as the pinnacle of a career in public service from which – with the important exception of
Frank Mulholland in 1997 – we have been excluded. One of the main opportunities offered
by the change management programme presently underway in the department is to restore
the status both of court work as a central function of the service and also of the morale of
the many able staff responsible for its delivery, by the development of a career structure for
court work that would serve both as an alternative to - and to some extent, be
interchangeable with - the legal manager route, which is the sole means of career
progression for lawyers at present. Naturally, we see service as an AD as the apex of such
a structure.

Accordingly we welcome the present proposals as overcoming the most significant obstacle
to these aspirations, namely the removal of the near monopoly on appointment as ADs
presently operated in favour of the Faculty of Advocates.

We also note that the paper proposes a re-ordering of the present uniform body of ADs into
a 3-tier structure of ad hoc Trial Deputes, Trial Deputes and a redefined Crown Counsel
with a presumption that a prospective Trial Depute will first be required to demonstrate their
merit as an ad hoc and – if appointed as a Trial Depute - will be eligible to be considered
for appointment as one of the reconfigured Crown Counsel.

We have little difficulty with these proposals if they have as their aim the ensuring that
appointees to each echelon are of a suitably high standard. Nor do we have any adverse
comment on the proposed division of duties among the 3 tiers, beyond observing that we
see no reason why a Trial Depute may not undertake duties in the Appeal Court when the
opportunity arises. Finally, we acknowledge that, subject to a demonstration of suitable
levels of expertise, there is a case for promoting diversity amongst Trial Deputes and
thence Crown Counsel, by drawing them from as wide a pool as possible.
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However we offer this provisional support for the proposals on the basis that a central tenet
is adhered to, namely that prospective appointees will be selected on the basis of fair and
visible criteria, with no candidate being presumed to have the requisite qualifications simply
by dint of their membership of a particular professional group. To that extent, therefore, we
are disappointed that the paper sets out that prospective ad hocs from the COPFS will
require to have extensive sheriff and jury experience and will be subject to an assessment
process but is silent on the detail or indeed the need for similar requirements for
prospective appointees who are advocates or solicitor advocates. More generally, on the
assumption that Trial Deputes will tend to be drawn from the ranks of proven ad hocs, we
are of the view that some more work is required to ensure the fairness and transparency of
any selection process to be adopted at this level.

While we regard the question of open, fair and impartial selection as being an important
pre-requisite of this new structure, we should make clear that we wholly support any criteria
for selection which have as their aim the recruitment of High Court prosecutors of the
highest calibre. So far as COPFS is concerned, we consider it essential that the
department urgently reviews its training and development strategy in relation to advocacy
and comes forward with firm proposals on how the internal assessment process will
operate and also on what programme of training will be put in place in the future which will
promote the importance of expert and assured court craft and enable our members to
aspire to prosecute in the High Court with confidence and once there to demonstrate the
highest standards of advocacy of which they are undoubtedly capable. For instance, we
would invite the department to consider to what extent it might extend the scope of the
present advocacy training course to include an advanced level. While undoubtedly
resource intensive we suggest that this would be an investment from which the department
would reap considerable reward in years to come. We also suggest that the Department
may wish to consider the recommendation contained in the Q&PRU report on the High
Court that service as a Crown Junior may enhance the quality of assistance provided to
prosecutors in the High Court while serving as a useful means of orientation for prospective
appointees from COPFS. These measures, together with the extensive court exposure that
our members receive as PFs and deputes with the Service, would, in our view, remove the
need for any prospective Trial Depute from COPFS to be a solicitor advocate. We look
forward to entering into more detailed discussions with the department in relation to these
matters if the proposals are implemented

However, we consider it important that we sound a note of caution as to the timing of the
appointment of COPFS staff as Trial Deputes. The service has been through a tumultuous
period and is still undergoing considerable change. A variety of factors have combined to
depress the experience profile of staff, including PFs and deputes. We are concerned that
any move towards COPFS staff prosecuting in the High Court is done in a planned way that
minimises disruption to the other important areas of work in which they are involved, not
least the training and guidance of deputes new to the Service.

We note that COPFS service as an ad hoc is not being viewed as likely to give rise to any
alteration of existing terms and conditions of employment, while service as a Trial Depute
will be on secondment. We wish to make clear that nothing in our response should be read
as a waiver by the FDA/PFS of our role and expectation in negotiating the pay and
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conditions of our members. If these proposals are given effect to, we shall be seeking to
enter into negotiations with the department as to the grading and remuneration of these
new posts and in so doing will obviously have regard to the rates presently paid to ADs and
ad hocs as well as the rates proposed for advocate and solicitor advocate appointees
under the new system. Keen as our members are to offer their services in the High Court, it
would be quite inappropriate, in our view, for them to do so on terms and conditions that did
not properly recognise the onerous and important role they were undertaking, or in any way
suggested that the skills and commitment of those who have made a career of public
service are of less value than those for whom public service is of more limited duration. We
look forward to entering into constructive and expeditious discussions with the department,
which will allow these matters to be swiftly resolved.

These considerations apart, we regard the proposals to enlarge the pool from which Trial
Deputes are drawn, so as to include COPFS employees as an important first step in
improving career development for our members and as a welcome recognition of the skills
they may bring to the role of Trial Depute and in due course Crown Counsel.

However, we continue to have considerable difficulty with the qualifying criteria for service
as Crown Counsel, revolving as it does on the notion of institutional independence and as
such, appearing to promote the position of members of the Faculty at the expense of our
members and of solicitors generally. So far as we are concerned, it of course has the
important consequence that any of our members seeking appointment as Crown Counsel
would have to be prepared to resign from the Department as a means of safeguarding the
doctrine which would – it is argued - be threatened by their serving while continuing in
employment.

Our members view the question of institutional independence very much as an issue of
principle but also of considerable practical significance. We are disappointed that by
presenting the issue in the paper as it has done, official recognition has been bestowed on
this controversial doctrine which, in our view, has no objective support and for which there
is no evidence. Moreover it is being used to justify a measure which will act as an effective
and unfair disincentive to our members seeking appointment as Crown Counsel, during
which time they would be excluded from the PCSPS and at the end of which, there would
be no guarantee of reinstatement of employment with the Service.

We welcome the recognition in the discussion paper that as Civil Servants and as officers
of the Court, our members are obliged to “uphold the administration of justice and to act
with honesty, impartiality and objectivity”. It repeats, however, that we do not possess
institutional independence.

In the course of their evidence to the Justice 2 Committee of the Scottish Parliament,
Committee members quizzed representatives of Crown Counsel and the Faculty about the
concept. Variously it was suggested that employees of COPFS would be susceptible simply
by virtue of their employment to undue and inappropriate pressure in their decision making
from investigating agencies; would make objectively unjustifiable decisions to further their
career; or would be vulnerable to political pressure, from all of which members of the
Faculty would axiomatically be immune. This represents a serious misunderstanding of the
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way in which this department operates and of how assiduously fiscals guard their
independence. Such suggestions are as inaccurate as to imply that an advocate with only
criminal defence experience would, as an AD, inappropriately identify with the accused’s
case when deciding on the merits of or conducting a prosecution, or that advocates in
seeking appointment in the first place have an eye only to their chance of judicial
appointment. None of these implications are true and all run the risk of undermining public
confidence in the administration of the criminal justice system.

We wish to make clear that in voicing objection to this leg of the proposals we by no means
suggest that there should be any dilution of the reviewing process carried out in respect of
a precognition or report received from a District Office or any undermining of the
independence of the office of Lord Advocate as prosecutor in the public interest. Rather we
argue that this notion of independence, which has been at the epicentre of the development
of Scotland’s criminal justice system and which is now enshrined in the Scotland Act 1998,
of necessity extends to and permeates the department of which he is ministerial head. To
seek to drive a wedge between the Lord Advocate and the department for which he is
ministerially responsible by seeking to present the office as independent but the
department charged with the responsibility of giving effect to the prosecution policy
developed by him, as not, is, in our view, quite wrong.

Accordingly, we invite the Lord Advocate to reconsider this aspect of the discussion paper
and look forward to the development of fair and transparent selection criteria and
procedures for each of the tiers of Advocates Depute which promote excellence and
continue Scotland’s proud tradition of the independent, objective and impartial prosecution
of crime at all levels of the criminal justice system.

Helen Nisbet
Secretary


