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JUSTICE 2 COMMITTEE

AGENDA

48th Meeting, 2002 (Session 1)

Tuesday 10 December 2002

The Committee will meet at 9.45 am in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Criminal Justice (Scotland) Bill: The Committee will take evidence on stage 2
amendments relating to offences aggravated by religious prejudice from—

Elish Angiolini, Solicitor General for Scotland, Crown Office and Procurator
Fiscal Service.

2. Criminal Justice (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 7).

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 1 – Criminal Justice (Scotland) Bill

Letter from the Sheriffs Association in relation to offences
aggravated by religious prejudice

J2/02/48/1

Briefing from the Commission for Racial Equality on proposals to
legislate against religious hatred and a proposed amendment to the
Crime and Disorder Act 1998.

J2/02/48/2

The following papers are enclosed for information:

Letter from Chartered Institute of Housing in Scotland in relation to
Interim ASBOs

J2/02/48/3

Papers not circulated:

Item 2 – Criminal Justice Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Monday morning and will also be available at
the meeting on Tuesday.  A list of groupings will be available at the beginning of the
meeting and be circulated directly to members on Monday evening.

http://www.scottish.parliament.uk/parl_bus/legis.html#50
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JUSTICE 2 COMMITTEE

48th Meeting 2002 (Session 1)

Tuesday 10 December 2002

Criminal Justice (Scotland) Bill - offences aggravated by religious prejudice
Letter from the Sheriffs Association

On 4 December 2002 the Association was asked if some one from the Association could give
evidence to the Justice 2 Committee on 10 December about Mr Gorrie’s amendment to the
Criminal Justice Bill.

The Association regrets that for a variety of reasons, including the unavailability of its office
bearers on 10 December, they are unable to accept the Committee’s invitation.

We would, however, wish to make the following observations, which we hope the Committee
will find helpful.

Today, 5 December 2002, the Scottish Executive published the Report of the Cross-Party
Working Group on Possible Legislation to Tackle Religious Hatred in Scotland.
The report included the following recommendations:

• The Lord Advocate should issue up-to-date detailed guidelines to the police on their
handling of alleged offences, including specific consideration of any motivation of
religious hostility, to ensure that any element of religious motivation or hatred is fully
recorded in their report to the Procurator Fiscal.

• The Crown Office should update its guidelines to prosecutors to ensure that any religious
elements in an offence are brought before the court and are not withdrawn in return for an
accused agreeing to plead guilty to a lesser offence during plea negotiation.

It is indicated in the report that the Scottish Executive plans to consult on the report and that
comments should be sent in by 14 March. In chapter 5 of the report, there is discussion of
difficulties that might be encountered if legislation “to provide protection both between
religions and in the sectarian context” were to be introduced. Participants from the
Association of Chief Police Officers in Scotland and from the Crown Office expressed the
view that  legislation on the lines proposed would in practice make their pursuit of offences
involving religious hatred more difficult.

The first point we would make, therefore, is that it might be better if Parliament waited until
the outcome of the consultation is known before proceeding to legislate. Speaking for
ourselves, we would certainly want to have more time to consider the legislative proposals.

The second point is that in imposing any sentence, sheriffs take into account and have regard
to all the circumstances, particularly any aggravating feature of the case. The type of conduct
that is referred to in the proposed section 59(2)(a) would be regarded as an aggravating



feature of an offence. It is the duty of the procurator fiscal to bring such features to the
attention of the court and we do not consider that they are slow to do so.

If this is so, and we believe it is, the amendment is unnecessary. We are aware that the view
has been expressed that the proposed legislation would assist in identifying the extent of the
problem and would “send a message” to people at whom the legislation is aimed. It has also
been pointed out that although procurators fiscal have a duty to bring out the aggravating
features of an offence, and are not slow to do so, it will somehow improve matters if the duty
is spelled out in statute. We suggest that the policy of law reform should be to improve the
law in areas where it needs improvement, rather than to facilitate ancillary ends.

If the law is to be changed, consideration should be given to giving the courts increased
powers of sentence where an offence is aggravated by religious prejudice. The proposed
subsections (3) and (4) appear to be modelled on subsections 27 (4) and (6) of the Criminal
Procedure ((Scotland) Act 1995, which deals with the situation where an offence is
aggravated by reason of the fact that the offender was on bail at the time of the offence.
Subsection (5) of section 27 makes provision for an increased penalty in these circumstances.
In addition, the court states how much of the penalty is referable to the aggravation and the
details are recorded in police records. This provision has proved workable in practice. If there
were no increased power of sentence, anomalous results could follow. For example, if there
were two accused and the facts were the same for each, except that the offence of just one of
them was aggravated by religious prejudice, the court could impose the maximum penalty on
him but could hardly impose the same sentence on the other. His offence might also deserve
the maximum, but he would be treated more leniently because his offence was not aggravated
by religious prejudice.

The proposed new section appears also to be modelled on section 96 of the Crime and
Disorder Act 1998, of which we have some experience. Our experience is that the presence in
a charge of a racial aggravation is often a sticking point when it comes to a question of
whether or not the accused is prepared to plead guilty. Often it means the case goes to trial,
with witnesses having to give evidence, even when the basic facts of the case are not in
dispute. Sometimes prosecutors find that on a review of the evidence available they can drop
the aggravation, and a plea is forthcoming. It would perhaps be unfortunate if the discretion
of the procurator fiscal in this area were subject to additional constraints.

So the introduction of measures like these would probably mean that more cases would go to
trial. When they did go to trial, the issue of the aggravation could take on a prominence that
was out of all proportion to its importance in relation to other issues in the trial.

Another factor that may cause difficulty in the case of religious prejudice is the fairly
complex nature of the statutory definition. In view of the fact that we may have to interpret
these provisions we do not think it appropriate to comment in detail, other than to say that we
have difficulty in seeing how a group of persons defined by reference to their lack of
religious belief constitutes a religious group.



J2/02/48/2

Commission for Racial
Equality
The TUN
12 Jackson’s Entry
Edinburgh
EH8 8PJ

05 December 2002

Dear Member of Justice 2 Committee

CRIMINAL JUSTICE BILL: RELIGIOUS HATRED

Introduction: the CRE’s position

The Commission for Racial Equality (CRE) supports Donald Gorrie’s efforts to
amend the Criminal Justice Bill to make religious or sectarian prejudice an
aggravation of criminal offences.

We do not think that arguments against introducing new legislation are persuasive
and we would urge you to support a legislative approach.

However, in the interests of clarity and making good law, we would suggest an
alternative way of strengthening legislation which we feel would address some of the
concerns raised.

The Law On Racial Aggravation: good practical law

The law already recognises racial aggravation.  The Crime and Disorder Act 1998
introduced into Scotland the offence of racially-aggravated harassment as well as
offences racially aggravated, which means that any criminal act can be racially
aggravated and thereby attract a greater sentence.

These changes to criminal law were a key achievement, as they recognised and sent
out a clear message about the seriousness of racism as a factor in criminal
offences.  They have also been effective in terms of enforcement and day-to-day
policing of incidents. The Crown Office and Procurator Fiscal Service reported1 this
year that 1,315 cases of racially aggravated harassment and separate statutory
racial aggravations were received by prosecutors from the police in 2001-2002.
Proceedings were taken by Procurators Fiscal in 95% of these cases.  In 2000-2001,
972 charges of racially aggravated harassment and behaviour were reported by the
police to Procurators Fiscal, and prosecutions were taken in 916 cases (94.2%)2.

The CRE believes that this evidence demonstrates that legal recognition of
aggravation has clear results in practice and works effectively to tackle crime.
Further, the establishment of a statutory provision has resulted in a framework for
collecting statistics
                                                          
1 The Crown Office and Procurator Fiscal Service Annual Report 2001-2002
2 The Crown Office and Procurator Fiscal Service Annual Report 2000-2001



on race crime which has served to highlight the extent of the problem and so inform policy-
making.

Religious Hatred: how the law should be strengthened

The CRE believes that religious aggravation should be recognised in criminal law in the
same way as racial aggravation.  While Donald Gorrie’s amendment seeks to do that, we
would suggest that there is a more straight-forward way of strengthening legislation which
would make for good practical law.

We would urge the Committee to consider simply strengthening existing legislation on
racial aggravation to place religious aggravation alongside.

Our reasons are as follows.

♦ It would require only simple changes to existing legislation to make religious hatred an
aggravating factor in criminal offences alongside racial hatred.

♦ Evidence demonstrates that statutory recognition of racial aggravation has been a
successful development in terms of enforcement and effective day-to-day policing of
incidents. New legislation on religious aggravation which clearly mirrored the law on
racial aggravation would build upon this and provide clarity to the police and
procurators fiscal on how to deal with offences. For example, the Crown Office and
Procurator Fiscal Service Annual Report for 2001-2002 notes that “due to continuing
improvements in our office IT systems during the reporting year we became able for
the first time to track all cases which included separate statutory racial aggravations.”
Clearly, strengthening existing legislation would help police and procurators fiscal
because it would build upon systems and procedures already in place for dealing with
racial aggravation. In short, it would result in good clear law.

♦ This approach would be inclusive, as the legislation would refer to “religious
aggravation” and “religious group”.  These terms encompass sectarianism and also
other forms of religious hatred such as Islamophobia.  As such, the wording would be
coherent and make clear that the legislation protects all faith communities. The
definition of “religious group” the CRE is proposing is taken from the Westminster
legislation: “religious group means a group of persons defined by reference to religious
belief or lack of religious belief.”

The Amendments Required: enclosed

The CRE has drafted the amendments to existing criminal law which would be required to
place religious aggravation alongside racial aggravation – please find a copy herewith.

Religious Hatred: why the law should be strengthened

We are aware that the Committee has heard persuasive evidence about why the law on
aggravation should be strengthened to cover religious hatred but we considered it would
be helpful to set out the CRE’s reasons.



Our reasons are as follows.

♦ It is important that Scotland takes measures not only to tackle sectarianism as it is
understood but to protect all faith groups.  Ethnic minority communities in Scotland
require protection from abuse, harassment and violence which is directed toward them
on religious grounds.  As Strathclyde Police recently reported3, the events of
September 11 have further increased the vulnerability of ethnic minority communities to
religious hatred.

♦ We believe that strengthening the law on aggravation would result in good practical
legislation.  Evidence demonstrates that recognition of racial aggravation has been a
successful development in terms of enforcement (see “The Law On Racial
Aggravation” above). Therefore the new law would build upon existing good law.

♦ The establishment of a statutory provision would result in a monitoring framework.
For racial aggravation, the statistics gathered have served to highlight the extent of the
problem and so inform policy-making.

♦ Changes to legislation would send out a clear message to society that any
demonstration of religious hatred was unacceptable.  We believe that the recognition of
racist crime in statute has had a significant impact in terms of highlighting the issue and
changing social attitudes.

♦ We consider that the current legal situation is insufficient. There is currently no
tracking of religious aggravation as a factor in police and legal processes.  Further,
before the introduction of a statutory offence of racial aggravation, we perceived that
the element of racial motivation was all too easily dropped from a charge or not
incorporated into a charge, often despite sufficient evidence.  We believe that this is
also the case for motivation on the grounds of religion, if not more so.  We therefore
disagree with suggestions that there would be fewer convictions involving religious
aggravation if a statutory provision was introduced.  We feel that the statistics on racist
crime speak for themselves (see “The Law On Racial Aggravation” above) and
demonstrate that the introduction of a statutory provision has resulted in clear progress
in terms of enforcement.

♦ This approach would provide consistency of protection for faith groups across Britain
because it would mirror legislation in England and Wales, which has already been
strengthened to cover religious aggravation. In the Anti-Terrorism, Crime and Security
Act 2001, Home Secretary David Blunkett amended the Crime and Disorder Act 1998
to place religious aggravation alongside racial aggravation.  We believe that the lack of
similar legislation in Scotland sends out a damaging message about lack of
commitment to tackling religious hatred.

                                                          
3 Strathclyde Police, Public Performance Report 2001-2002



FURTHER CONSIDERATIONS

A New Offence Of Religiously-Aggravated Harassment

The CRE would suggest future consideration of the creation of a new offence of
religiously-aggravated harassment alongside the offence of racially-aggravated
harassment.  We consider this important so that harassment on these grounds can be
tackled.  A new offence would have to be created, because harassment is not a stand-
alone offence in Scottish criminal law.  We do not believe that the common law offence of
breach of the peace is preferable to a statutory offence.  Evidence shows (see “The Law
On Racial Aggravation” above) that the introduction of the offence of racially-aggravated
harassment has resulted in clear progress in tackling race crime, monitoring its impact and
informing policy-making.

We understand the concerns about the introduction of a new offence.  For example, there
are concerns that a few police will be asked to arrest football fans singing sectarian songs.
The CRE believes, however, that, if religious hated is to be tackled, then it must be
recognised in law as being the serious problem that it is.  We do not think that a new
offence would present a serious practical problem: decisions can and must be made on
what constitutes harassment. It seems to us inconsistent that motivation on the grounds of
religion could be introduced as an aggravating factor in criminal offences but that there
should be no parallel offence of harassment.  We believe that the introduction of a new
offence represents an appropriate way forward which should be considered if we are to
eradicate religious hatred and the associated violence.

It is also worth noting that criminal law in England and Wales has been amended – by the
Anti-Terrorism, Crime and Security Act 2001 – to introduce an offence of religiously-
aggravated harassment.  We believe that there should be consistent protection for faith
groups across Britain.

The Law On Incitement

It is also our view that the law on incitement should be extended to cover religious hatred.
While the law on aggravation is effective in tackling individual incidents of crime, the law
on incitement enables action to be taken against groups and individuals whose activity
(words, behaviour, display of written material) does not necessarily involve an individual
victim but may be directed at communities as a group.

We feel that the provisions on incitement to racial hatred are well-framed.  However, there
are concerns about enforcement of the legislation.  While we commend the Crown Office’s
recent prosecution under this legislation, we do feel that, historically, this law has not been
effectively implemented and enforced.  We would therefore suggest that a twin-tracked
review of Public Order legislation be undertaken, both to assess how enforcement of the
legislation could be improved and also to consider whether it should be extended to cover
religious hatred.

Yours sincerely

Lucy Chapman
Parliamentary Officer, Commission for Racial Equality Scotland



RELIGIOUS AGGRAVATION

PROPOSED AMENDMENTS TO THE CRIME AND DISORDER ACT 1998

() Racial or religious aggravation

(1) Part IV of the Crime and Disorder Act 1998 (c.37) is amended for Scotland as set out in
subsections (2) to (4)

(2) In the cross-heading preceding section 96 for <Racial aggravation> substitute <Racial
or religious aggravation>.

(3) In section 96 (Offences racially aggravated) –

(a) in the sidenote and subsections (1) and (2) for <racially aggravated> substitute
<racially or religiously aggravated>;

(b) in subsections (2) and (3) for <racial group> substitute <racial or religious group>;
(c) in subsection (4) for the words from <on> to the end of the subsection substitute <on

any other factor not mentioned in that paragraph.>

(4) In section 96 after subsection (6) insert-

<(7) In this section “religious group” means a group of persons defined by reference
to religious belief or lack of religious belief.>

AS A RESULT OF THE ABOVE AMENDMENTS, SECTION 96 IN THE CRIME AND
DISORDER ACT 1998 WOULD BE AS FOLLOWS:

Racial or religious aggravation

96. (1) The provisions of this section shall apply where it is –
(a) libelled in an indictment; or
(b) specified in a complaint,
and, in either case, proved that an offence has been racially or religiously
aggravated.

(2) An offence is racially or religiously aggravated for the purposes of this section if
–
(a) at the time of committing the offence, or immediately before or after doing so,

the offender evinces towards the victim (if any) of the offence malice and ill-will
based on the victim’s membership (or presumed membership) of a racial or
religious group; or

(b) the offence is motivated (wholly or partly) by malice and ill-will towards members
of a racial or religious group based on their membership of that group,

and evidence from a single source shall be sufficient evidence to establish, for the
purposes of this subsection, that an offence is racially or religiously aggravated.

(3) In subsection (2)(a) above –
“membership”, in relation to a racial or religious group, includes association with
members of that group;
“presumed” means presumed by the offender.



(4) It is immaterial for the purposes of paragraph (a) or (b) of subsection (2) above
whether or not the offender’s malice and ill-will is also based, to any extent, on any
other factor not mentioned in that paragraph.

(5) Where this section applies, the court shall, on convicting a person, take the
aggravation into account in determining the appropriate sentence.

(6) In this section “racial group” means a group of persons defined by reference to
race, colour, nationality (including citizenship) or ethnic or national origins.

(7) In this section “religious group” means a group of persons defined by reference
to religious belief or lack of religious belief.






