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The Committee will meet at 2.00 pm in the Chamber, Assembly Hall, The Mound,
Edinburgh.

1. Criminal Justice (Scotland) Bill: The Committee will take evidence on stage 2
amendments relating to wildlife crime from—

Lloyd Austin, Head of Policy Operations, Scotland and Dave Dick, Senior
Investigations Officer, Scotland, Royal Society for the Protection of Birds
(RSPB) and Libby Anderson, Parliamentary Officer and Mike Flynn,
Superintendent, Operations Support, Scottish Society for the Prevention of
Cruelty to Animals (SSPCA);

Deputy Chief Constable Ian Gordon and Alan Stewart, Wildlife & Environment
Officer, Tayside Police.

2. Criminal Justice (Scotland) Bill: The Committee will take evidence on stage 2
amendments relating to offences aggravated by religious prejudice from—

Assistant Chief Constable John McLean, Strathclyde Police, ACPOS;

Cara Henderson, Trustee and Founder and Peter McLean, Trustee, Nil by
Mouth.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 1 – Criminal Justice (Scotland) Bill – Wildlife Crime

Scottish Executive Wildlife Crime Purpose & Effect Note J2/02/46/1
RSPB Submission J2/02/46/2
SSPCA Submission (to follow) J2/02/46/3
Tayside Police Submission J2/02/46/4
The British Association for Shooting and Conservation Submission J2/02/46/5
The Scottish Gamekeepers Association Submission J2/02/46/6
The Scottish Countryside Alliance J2/02/46/7

Item 2 – Criminal Justice (Scotland) Bill – Sectarianism

ACPOS Submission J2/02/46/8
Nil by Mouth Submission (to follow) J2/02/46/9
Accompanying Memorandum provided by Donald Gorrie MSP J2/02/46/10

Papers not circulated:

Item 1/2 – Criminal Justice Bill: Members are reminded to bring with them copies of
the Bill and Accompanying Documents, available from Document Supply Centre or
at the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).

http://www.scottish.parliament.uk/parl_bus/legis.html#50


CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 1-4

WILDLIFE CRIME

PURPOSE

1. Amendments 1-4 make changes to the Wildlife and Countryside Act 1981 (“the WCA”).
The objective of these is to enhance existing enforcement powers and to upgrade the
penalties which may be applied following conviction for offences under Part I of that Act.
Such offences, which involve contraventions of the statutory protection afforded to wild
birds, animals and plants, are generally referred to in a collective sense as “wildlife
crimes”.

2. The purpose of the amendments is ultimately to improve the deterrent effect of the
existing WCA provisions; to enable the police and the courts to deal more effectively
with wildlife offences and to help deliver the high level of protection for Scotland’s
natural heritage which Executive policy, international obligations and public opinion
demand.

CONSULTATION

3. These provisions were initially put forward, as part of a wider package of reforms, in the
Executive’s March 2001 consultation paper, The Nature of Scotland.  A total of 221
consultation responses to that paper were received and these demonstrated overwhelming
support for the measures proposed by the Executive.

4. Respondents spanned the range of both statutory and non-governmental organisations,
and included 117 responses from individual members of the public.  Amongst the
respondents were key non-governmental bodies with a close interest in conservation, land
management and law enforcement issues.  These included:  the Royal Society for the
Protection of Birds, the Scottish Wildlife Trust, WWF Scotland, the National Trust for
Scotland, the Game Conservancy Trust, the British Association for Shooting and
Conservation, the Scottish Gamekeepers Association, the National Farmers Union for
Scotland, the Scottish Crofters Union, the Association of Chief Police Officers in
Scotland and the Association of Scottish Police Superintendents.

5. In accordance with Executive policy, all non-confidential consultation responses have
been placed on a publicly-available reference file in the Scottish Executive Library.  A
summary of responses has also been lodged with the Library for the assistance of
enquirers.

EFFECT

Amendment 1



6. Amendment 1 inserts a new section after the existing section 61 of the Bill.   This new
section gives effect to the amendments to the WCA which are set out (in Amendment 2)
in the form of a new schedule to the Bill.

Amendment 2

7. Amendment 2 inserts a new schedule (wildlife offences) to the Bill, which has the effect
of amending various provisions of the WCA.

8. Paragraph 1 provides for the WCA to be amended in accordance with the terms of the
schedule.

9. Paragraph 2 substitutes text in Sections 6(8) and 7(3) of the WCA in order to standardise
the length of the ban on certain activities which is automatically imposed following
conviction for a range of relevant offences.  A 5 year ban is provided for in all cases. This
reflects the general policy of upgrading penalties and deterrents for Part I offences to a
common, and higher, level.  It also reflects the abolition in paragraph 5 (below) of the
distinction between what might be termed “ordinary” and “special penalty” offences.   All
offences (with the partial exception of those under Section 14) will in future be subject to
the same maximum penalties and, where the offences fall within the scope of Sections
6(8) and 7(3), to a ban of the same standard duration.

10. Paragraph 2 also has the effect of clarifying the existing definition of the offences which
are deemed to result in a ban under sections 6(8) and 7(3) of the WCA.    The improved
definition is set out in new sub-paragraphs (a) and (b) which are substituted for the
corresponding existing provisions in 6(8) and 7(3).  This improved drafting makes it
explicit that the offences which will result in a ban are:  any Part I offence which relates
to the breach of provisions for the protection of birds or other animals, or; any other
offence (under any enactment) which involves the ill-treatment of birds or other animals.

11. Paragraph 3 amends Section 7(4) of the WCA to reflect the fact that the ban prescribed in
section 7(3) is being standardised at 5 years.

12. Paragraph 4(a) repeals part of the text of the existing Section 19(1)(c) which provides for
a power of arrest where a person suspected of committing or having committed an
offence under Part I of the WCA fails to give his/her name or address to a constable’s
satisfaction. The effect of this change is to provide the police with a general power of
arrest in wildlife crime cases.  It is arguable that this power already exists at common law,
but for the sake of clarity and the avoidance of any doubt the power is being made
explicit.

13. Paragraph 4(b) extends the current provisions of Section 19(3) of the WCA to enable
search warrants to be issued for any offence under Part I of the Act.   At present, the
provisions specifying the offences for which warrants can be obtained are complex and
there are unacceptable anomalies in the existing arrangements. For example, as things
currently stand, a warrant can be obtained when investigating the “secondary” offence of
selling a buzzard, but not when dealing with the more serious underlying offence of
illegally killing or taking it.  The amendment removes such anomalies. The extension of
the existing search warrant provisions to cover all Part I offences also reflects the fact
that, save for certain offences under Section 14, these offences are all now being made



subject to the same level of maximum penalty.  The change is a necessary consequence of
the abolition of the distinction between “ordinary” and “special penalty” offences which
is one important feature of this package of amendments.

14. The terms of Section 19(3) are accordingly being altered by replacing the existing
complex differentiation between offences - in paragraphs (a) and (b) of Section 19(3) -
with the simple provision that a warrant may be issued in relation to any offence under
Part I.  The safeguard remains that a warrant may only be issued where a Sheriff or JP is
satisfied by information on oath that there are reasonable grounds for suspicion and that
evidence is likely to be found on the premises to which the warrant relates.

15. Paragraph 5(a) provides for increased penalties in wildlife crime cases.  In conjunction
with Paragraph 5(b), it also regularises the tariff of maximum penalties for wildlife
offences.  These changes are achieved, in essence, by replacing the existing sub-sections
(1), (2) and (3) in Section 21 of the WCA with a single, new subsection.  The changes
apply to all Part I offences, with the exception of those under Section 14 of the WCA,
which are tackled separately in Paragraph 5(c).  The change in Paragraph 5(d) follows
from Paragraph 5(b) by removing a redundant reference to the repealed sub-sections (2)
and (3).

16. The effect of the Paragraph 5(a) change is to allow for custodial sentences of up to 6
months to be imposed following summary conviction for the listed Part I offences. The
maximum fine is also standardised at Level 5 (currently £5,000). In addition, the
outmoded distinction between “ordinary” and “special penalty” offences in relation to the
protection of birds is effectively abolished by standardising the maximum penalties.  As a
consequence, all offences tried under summary procedure will in future be subject to the
same maxima. The courts will have the option to impose a fine, a custodial sentence, or
both.  Discretion as to the actual penalty imposed in any case remains, as usual, with the
court.

17. Paragraph 5(c) deals separately with the particular case of Section 14 offences.  Section
14 prohibits the release of non-native species and a number of particularly damaging
plants and animals which are listed in Schedule 9 to the WCA.  These offences have
potentially very significant ecological and economic implications and are of a higher level
of seriousness.

18. Where a Section 14 offence is tried summarily, the maximum penalties will be the same
as for other Part I offences - a 6 month custodial sentences, a fine up to the statutory
maximum, or both.  The statutory maximum is currently set at £5000.  The substitution of
paragraph (a) for the corresponding existing provision in Section 21(4)(a) of the WCA
achieves this change.

19. In the most serious cases, where a Section 14 offence is tried on indictment, the courts
currently have the option to impose an unlimited fine. The new paragraph (b), to be
substituted for the existing provision in Section 21(4)(b) retains this option but also
introduces the further option of a custodial sentence of up to 2 years.  Again, discretion
rests with the courts and a fine, a custodial sentence or both may be imposed.

20. In summary, the overall intention and effect of the Paragraph 5 amendments is twofold:
To increase the maximum penalties available, and the consequent deterrent effect for



would-be wildlife criminals; and to regularise the current outdated and unnecessarily
complicated sentencing provisions.

Amendment 3

21. Amendment 3 amends Schedule 4 of the Bill in order to repeal existing provisions and
parts of provisions in the WCA.  These changes supplement and support the principal
changes effected in Amendment 2.  Each of the repeals is a necessary consequence of the
abolition of the concept of a “special penalty”, an important change which is made in
Paragraph 5(a) of Amendment 2 (see above).  That amendment standardises penalties for
all WCA Part I offences which are tried summarily and removes the distinction between
“ordinary” and “special penalty” offences.

22. As a consequence it is necessary to remove all references to “special penalties” from the
text of Part I of the WCA.  In the case of Sections 5(1), 7(1), 8(1) and 8(3) this requires
the deletion of the words “and be liable to a special penalty”.  In Section 1(5), the words
to be deleted are “and liable to a special penalty”.  Sections 1(4), 6(4) and paragraph (c)
of Section 3(1) disappear in their entirety as a result of the abolition of special penalties.

Amendment 4

23. Amendment 4 amends the long title of the Bill to insert an appropriate reference to the
wildlife crime provisions.



RSPB Scotland Briefing

Criminal Justice Bill: Amendments on Wildlife
Offences.
Views from RSPB Scotland

“Illegal persecution of birds of prey in Scotland is a national disgrace and the Government will
take all possible steps to eliminate it.“

Donald Dewer MP, Secretary of State for Scotland, September 1998, at launch of Counting the Cost.
(Scottish Office news Release 1765/98,  6 September 1998)

Summary

This briefing relates to amendments No 1, 2, 3 and 4 in the name of Jim Wallace, supported
by Allan Wilson.  These amendments implement two of the policy proposals made, by the

Executive, in The Nature of Scotland, published in March 2001.

RSPB Scotland strongly supports these amendments, and hopes they will be accepted and
brought into effect as soon as possible.

Background
These amendments seek to amend the criminal justice aspects of the Wildlife and Countryside Act 1981, Part 1,
which makes provisions relating to offences against wildlife.  Such offences include the killing or trapping of birds
and wild animals (except specified game species), or the uprooting of wild plants, as well as egg collecting and
disturbance of birds at the nest.  The RSPB leaflet, Wild Birds and the Law (attached), explains many of the
current provisions in more detail.

The problem
Despite the Wildlife and Countryside Act 1981, crime against wild birds and other wildlife continues unabated.
The RSPB holds the only comprehensive, long-term database on wildlife crime incidents in Scotland (this has
long been recognised and supported by government grant).  The scale of this issue is illustrated by the RSPB’s
annual reports Birdcrime and Review of Bird of Prey Persecution in Scotland (latest editions attached).  The issue
of Bird of Prey persecution was also subject of a joint Scottish Office/Scottish Raptor Study Group publication,
Counting the Cost, in 1998 (see www.scotland.gov.uk/library/documents-w/rrrctc-00.htm).  These datasets
demonstrate, for example:

• in 2002, to date, we have recorded 43 reports of wildlife poisoning, including two white-tailed eagles, two
golden eagles and several buzzards and peregrine falcons being confirmed as illegally poisoned.

• in 2001, the horrific total of 10 red kites were confirmed as poisoned in Scotland; this must represent a
“tip of the iceberg” as, that spring, the vast majority of the public supported advice to stay away from the
countryside (recovery of dead birds was therefore lower than usual).  In total, research has shown that
over one third of re-introduced red kites have been illegally poisoned (see attached media release).

• theft of eggs by egg collectors continues; in 2002, the widely reported theft of two nests of osprey eggs,
near Dunkeld, followed a familiar pattern.

• The success of recent cross-border Police and RSPB investigations into England-based egg thieves has
confirmed the extent of the attack on some of our rarest birds, including eagles, black-throated divers,
slavonian grebes, ospreys and little terns.  Diaries seized as evidence show a depressing tale of decades
of undetected crime.

There is a clear need for powers of arrest and imprisonment to be available to police officers and Scottish Courts
respectively.

Every year police officers are faced with difficult choices when trying to deal effectively with wildlife criminals who
/over



are often expert in their knowledge of the law.  It is routine for egg thieves to try to destroy or conceal equipment,
or even eggs, when spotted or stopped by the police.  This not only applies to travelling egg thieves but also to
the much greater conservation problem of estate-based crime, where effective and immediate separation of a
suspect from evidence and colleagues is essential to prevent interference with the investigation.

Sheriffs (see box, below) have long recognised the need for wider sentencing options, including custodial
sentences.  This is especially important when the Court is considering repeat offenders who are still paying the
fines imposed by other courts.  It should also be remembered that the option of prison sentences bring with them
possible use of bail conditions, probation, community service orders and deferred sentences.  It may also be
possible to apply such sentences at times, which will disrupt the offenders’ pattern of crime.  For instance, egg
thieves, or those who use poison, must commit their crimes in spring or early summer; sentences could be
imposed to be served at this particular time of year.

In England and Wales, these issues have been addressed, in part, by the Countryside and Rights of Way Act
2000 (see annex).

Scotsman 10/3/00…”Sheriff Colin Mackay expressed his disappointment that he could not send
them to prison.  Passing sentence, [he] said, “Unless prison is an option I do not think you will be
much discouraged””. (see footnote1)

Scotsman 24/5/89...at Aberdeen Sheriff Court…when he fined a gamekeeper a total of
£2,600…Sheriff Alastair Stewart said “I find it rather ironic that Parliament permits the imprisonment
of those who poach game but does not permit the imprisonment of those who set illegal traps or use
illegal poisons to preserve it”.

Scotsman 17/10/96...”who had been fined a record £16,000 for stealing … eggs of wild birds has
been jailed for failing to pay up… At the time the case was running both the sheriff who imposed the
original fine and the appeal judges hit out at the Government for failing to give them the powers to
send … offenders like him to prison”.

(Press cuttings, attached)

The solution
In March 2001, the Scottish Executive’s publication, The Nature of Scotland, proposed significant reform of the
Wildlife and Countryside Act 1981.  These amendments, if passed, would implement two of the proposals in The
Nature of Scotland; namely –

(a) Introducing a power of arrest for police investigating wildlife crime; and
(b) Widening the range of remedies available to Courts to include the option of custodial sentences.

Amendments No 1, 2, 3, and 4 amend the criminal law, in respect of wildlife crime, to introduce these provisions.
RSPB Scotland strongly supported these proposals when suggested by the Executive in 2001, and
remains fully supportive.  We urge the Committee to support these amendments.

Notwithstanding our strong support for these amendments, some clarification from the Minister could be
sought during the debate.  For example, the Minister might be asked:

(a) To confirm the Executive’s intention to bring these clauses into effect for March 2003.
RSPB Scotland hopes that the Justice Minister’s commitment to have these laws “in place for the
start of the next breeding season in the spring” (Executive press release, 20 Aug, 2002) will be met.
With white-tailed eagles (one of the species most vulnerable to egg collectors) laying in early March,
we would like to see these new powers come into effect by 1st March 2003.  If necessary, an
amendment, at stage 3 to S.70, to commence this new section immediately upon Royal Assent
would prevent the need for a commencement order.

(b) To re-affirm the March 2003 publication date for the proposed Nature Conservation Bill.
As noted above, these proposals only implement the most urgent proposals in The Nature of
Scotland.  Other measures should also be progressed and we welcome previous commitments to
the publication of a draft Nature Conservation Bill by early March 2003.  We would welcome any

/over

                                                          
1 One of these offenders was, in fact, subsequently jailed under new English legislation for possession (in England) of eggs stolen in
Scotland (see Press and Journal, 21/1/02, attached)



further commitment on this publication date, together with a commitment by Ministers, subject to re-
election, to progress this Bill in the new Parliament.

(c) Whether consideration will be given, in the Nature Conservation Bill, to requiring a Court to
have regard, in determining a sentence, to the conservation implications of the offence.
One ‘side-effect’ of these amendments is to remove the distinction, insofar as sentencing is
concerned between offences against Schedule 1 species (the most rare and endangered) and
others, or between the indiscriminate methods of killing (eg poisoning) and others.  We accept this is
necessary.  However, we recommend that the Executive seriously considers the option of using the
forthcoming Nature Conservation Bill to introduce a requirement on Courts to have regard, in
determining a sentence, to the conservation implications of the offence.  This would reflect, and
extend, the guidance given to magistrates in England and Wales (see “Sentencing for wildlife trade
and conservation offences” at www.magistrates-association.org.uk, attached).

For further information, contact:

Lloyd Austin, Head of Policy Operations; Dave Dick, Senior Investigations Officer; or
Andy Myles, Parliamentary Officer.

RSPB Scotland, 25 Ravelston Terrace, Edinburgh EH4 3TP
 Tel: 0131 311 6500 FAX: 0131 311 6569

Email:  lloyd.austin@rspb.org.uk, dave.dick@rspb.org.uk or andy.myles@rspb.org.uk
Registered Charity Number: 207076



ANNEX

The Countryside and Rights of Way Act 2000 – updated wildlife crime provisions for England and Wales.

Section 81 (and Schedule 12) of the Countryside and Rights of Way Act 2000 (CRoW) introduced a range of
amendments to Part 1 of the Wildlife and Countryside Act 1981 in respects of England and Wales.  These
amendments address a number of issues for which parallel proposals have been made in The Nature of
Scotland.  While not all circumstances and proposals are the same between England/Wales and Scotland, the
Scottish proposals have been endorsed by the Partnership for Action against Wildlife Crime, Scotland – a multi-
agency forum, led by the Scottish Executive.

In respect of the provisions, proposed in the amendments being considered here, there is widespread agreement
that, in Scotland, the power of arrest and the enhanced sentencing options, which mirror those in CRoW, are
appropriate and relevant for Scotland.

Since the introduction of these provisions, we are aware of 33 cases where the enhanced powers of arrest or
custodial sentences have been employed.  These are summarised in attached paper entitled “Effects of the
Countryside and Rights of Way Act 2000.  As can be seen from paper, within two years, the police, prosecuting
authorities and Courts in England have had reason to use jail, bail, community service and tagging, as well as
arrests and enhanced search warrants.  One of the most notable cases, in which RSPB Investigations Officers
from Scotland assisted Merseyside Police, resulted in a maximum six-month sentence for an obsessive egg
collector (see Scotsman, 5/9/02, attached).

__________________________________________________________________________________________

Enclosures:

1. The RSPB in Scotland
2. Wild Birds and the Law
3. Birdcrime 2001
4. A review of Bird of Prey Persecution in Scotland 2000
5. RSPB Media Release, 03/01/02 “Over one third of Red Kites illegally poisoned”
6. Cutting from The Scotsman, 10/03/00
7. Cutting from The Scotsman, 24/5/89
8. Cutting from The Scotsman, 17/10/96
9. Cutting from Press and Journal, 21/1/02
10. Sentencing guidelines for magistrates (England).
11. Effects of the Countryside and Rights of Way Act.
12. Cutting from The Scotsman, 5/9/02.



Annex A

Operation Easter Cases of Interest

May 2001
Man from Northumbria found in possession of over 1300 wild birds’
eggs, including 52 Schedule 1 eggs.  Fined £1000.  Clutch of rare
Slavonian Grebe’s eggs found to have been taken in Inverness-shire
the day after the man was stopped and searched by Tayside Police
officers travelling north on A9

Sept 2001
Same man from Northumbria sentenced to 3 months imprisonment
for possession of 3 goshawk eggs and 4 goosander eggs

October 2001
Man from Leicestershire sentenced to 140 hours community service
for possession of 3 kingfisher eggs and 145 other wild bird eggs

November 2001
Man from Merseyside imprisoned for 3 x 3 months (concurrent) for
possession of 78 wild bird eggs, taking heron eggs and possession of
equipment

December 2001
Man from London fined £800 for offences including intentional
disturbance of nesting golden eagles on South Uist and possession of
equipment.  Trial took place in Scotland so no option of
imprisonment. (See March 2002)

March 2002
600 wild bird eggs seized from man’s house in Merseyside, many of
which originated in Scotland.  Sentenced to 6 months imprisonment
for possession of 453 eggs, many of which were Schedule 1,
possession of 29 taxidermy specimens - many shot, and taking
various eggs, including chough, avocet and little tern



March 2002
Documentation regarding egg collecting found in man’s house in
Cheshire. Various follow-up enquiries including in Tayside.
Subsequent search in September, 2002, resulted in over 800 eggs
being recovered, including several clutches of golden eagle eggs.
Case pending

March 2002
Man from London sentenced to 3 months imprisonment (half
suspended) for taking eggs from as far afield as marsh harrier in
Kent, dotterel from Tayside and red throated diver from Outer
Hebrides

March 2002
Man’s house in Coventry searched and 3 osprey eggs stolen in
Tayside recovered, along with dead birds, most of which had been
shot, and including chough, golden oriole and corncrake.  Man later
sentenced to 4 months imprisonment.  Had been fined £2,500 at Fort
William Sheriff Court for taking common scoter eggs one month
before he took the osprey eggs.

May 2002
Man from Gwent sentenced to 1 year’s probation for taking ringed
plover eggs in Norfolk and great skua eggs in Orkney.  His car was
also confiscated.

June 2002
3 men from Merseyside searched on Orkney and eggs of  great skua,
arctic tern and snipe recovered.  Case pending

June 2002
Eggs of little tern, arctic tern, eider duck, ringed plover and black-
headed gull found in vehicle used by 2 men from Greater Manchester
during stop search in Inverness-shire.  Case pending.



Justice 2 Committee 4 December 2002
Criminal Justice (Scotland) Bill Stage 2 Amendments 1- 4

Introduction
The Scottish Society for the Prevention of Cruelty to Animals is Scotland’s oldest and
largest animal welfare organisation.  The Society’s 56 full-time Inspectors report
suspected animal welfare offences, including wildlife crimes, directly to Procurators
Fiscal; and are trained in all aspects of animal-related legislation as well as in
operational matters such as rescue techniques and investigative procedures.

As well as carrying out investigations independently, Scottish SPCA Inspectors
frequently support other enforcement agencies such as the police, or work with
organisations that do not have statutory powers, such as the RSPB.

The Scottish SPCA is a member of the Partnership Against Wildlife Crime Scotland.

Amendments
The Scottish SPCA welcomes Amendments 1 - 4 in the name of Allan Wilson MSP,
amending the Wildlife and Countryside Act 1981, and supports in particular the
provision of powers of arrest; and the rationalising of penalties available to the courts
including prison sentences.

The powers described were provided for England and Wales by the Countryside and
Rights of Way Act 2000.

Evidence-gathering
Currently in Scotland, where police suspect an individual of an offence under the
Wildlife and Countryside Act 1981, such as egg-stealing, illegal snaring or poisoning,
it is not possible to detain the suspect while evidence is gathered.  The suspect may
thus dispose, or arrange for disposal, of potentially incriminating items.  In England,
where powers of arrest already exist, such detention allows for evidence gathering,
usually by obtaining a warrant to search premises.   The offences are identical north
and south of the Border, but the powers to implement the legislation are not.

Cruelty in wildlife offences
The Scottish SPCA considers that the provisions of the Protection of Animals
(Scotland) Act 1912 and the Wild Mammals Act 1996, for courts to impose prison
sentences of up to six months per offence on persons convicted of cruelty charges, are
extremely useful (although such sentences are rarely imposed).   Certain offences
under the Wildlife and Countryside Act 1981 also, in the Society’s view, involve the
infliction of cruelty, and the Society believes that there should be equal protection for
animals across the legislative spectrum.  Equally, penalties available to courts in
Scotland should match those in England and Wales.

Scottish Society for the Prevention of Cruelty to Animals
Braehead Mains, 603 Queensferry Road, Edinburgh EH4 6EA
Tel: 0131 338 5611
parliamentary@scottishspca.org



The Scottish SPCA is not a conservation body, but exists to protect the welfare of the
individual animal.  Certain wildlife offences, such as illegal trapping and poisoning,
cause intense suffering to the victim, but because of the nature and remoteness of
many offences, it is rarely possible to trace the perpetrator.  The Society believes that
when such a person is traced, police forces should have the fullest possible powers
available to allow them to investigate and gather evidence.   Custodial sentences may
have a deterrent effect and would reflect the seriousness with which the public views
such offences.

Case histories
1. Raptor poisoning and illegal snaring

Scottish SPCA Inspectors visited a sporting estate in Lanarkshire in 1998, having
been alerted to the existence of illegal traps by an RSPB Investigations Officer
who was investigating suspected illegal poisoning of a red kite and hen harrier.
The Inspectors found around 300 illegal self-locking snares, including one with a
live fox in it, many with fox remains, one deer and a badger  (The presence of
dead animals is an indication that snares have not been inspected by their owner
every 24 hours, as is legally required.)  The gamekeeper was charged with
offences under the Wildlife and Countryside Act 1981, and cruelty under the
Protection of Animals (Scotland) Act 1912 in conjunction with the Abandonment
of Animals Act 1960 and the Badgers Act 1992.  In the view of one Scottish
SPCA Inspector, a former gamekeeper well acquainted with snaring practices, the
illegal misuse of snares was “diabolical”.

Regrettably, in the Scottish SPCA view, although the gamekeeper was found
guilty of one offence under the Wildlife and Countryside Act 1981, he was only
fined £250.  The Society considers that the availability of heavier penalties,
including imprisonment, would have provided the Sheriff with a better indication
of the seriousness of these offences.

2. Illegal taking or killing of an osprey
In 2001, an osprey was caught in an illegally-set fen trap.  The bird managed to fly
off, but with the trap still attached to its leg.   Scottish SPCA Inspectors collected
the bird and took it for veterinary treatment, but the leg had become gangrenous
and the bird had to be humanely destroyed to end its suffering.  In the view of
Inspectors, the osprey was caused severe, prolonged and unnecessary suffering by
the use of a trapping method outlawed by the Wildlife and Countryside Act 1981.

No perpetrator was traced for this offence.



Your Ref:

Our Ref: IAG/CAS/278

E-mail: executive@tayside.pnn.police.uk

Date: 26 November 2002

Mr. Richard Hough
The Scottish Parliament
Justice 2 Committee
EDINBURGH
EH99 1SP

Dear Mr Hough

CRIMINAL JUSTICE (SCOTLAND) BILL – WILDLIFE CRIME

The following is a synopsis of the views of Wildlife Liaison Officers in Scotland.

There are many issues in relation to crimes against wildlife which were addressed by the Scottish
Legislative Working Group of the Partnership for Action against Wildlife Crime.  These were reflected
in the Scottish Executive’s consultation document, The Nature of Scotland.  It is heartening to see that
some of the most urgent of these  proposals are being fast-tracked through the Criminal Justice
(Scotland) Bill, and I understand that the remainder of the proposals will be debated in the near future
in a promised Nature Conservation Bill.

Most wildlife crime in Scotland is investigated by, or the investigation is supervised by one of the
seventy appointed police wildlife liaison officers in all eight of the forces.  Wildlife crime, by the nature
of where it often occurs, is notoriously difficult to investigate successfully so considerable police effort
is also put into prevention, education and working in partnership with other agencies and groups.

When a wildlife crime has occurred, however, police officers’ enquiries can be thwarted or made more
difficult by the lack of a power of arrest.  In Scotland, police can only arrest a suspect when it is a
Common Law crime or when there is provision under the statute.  While there is no intention of the
police to arrest every wildlife offender, there are occasions when it is not in the public interest to allow
the suspect to remain at liberty. Examples may be:

� where/
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� where the suspect is in a position to dispose of evidence before that evidence can be secured by

the police
� where it is necessary for further questioning and showing to the suspect those items seized as

evidence
� a person who is seen setting traps or birdlime to catch finches cannot meantime be arrested if he

can verify his name and address, yet he may have a considerable collection of wild-taken
songbirds at home and can organise its disposal by telephone before the police can instigate
action to recover it.

The proposed changes in the Bill will cater for these and similar situations.

Police in Scotland can detain a suspect for up to 6 hours for questioning under the Criminal Procedure
(Scotland) Act but only if the offence is punishable by imprisonment.  Wildlife offences, at present, are
not punishable by imprisonment but this will change as a result of the Executive’s proposed
amendments.  At present the offender in the finch trapping scenario could not be detained as he has
passed beyond the suspect stage, having been watched by witnesses committing the crime.  He would
have to be searched, cautioned and charged, and allowed to go. Under the Bill’s proposal for power of
arrest, he could in future be arrested.

Arrest, in all but the most serious cases, would mean that a person is deprived of his liberty, in the
public interest, until that part of the enquiry which could be prejudiced by the person being at liberty is
carried out.  The person would then be charged, released, and the case reported to the procurator
fiscal.  In the more serious cases the person may be kept in custody to appear before the court but
this is often not the best solution.

The proposal to enable search warrants to be obtained for all offences under Part I of the Act is
eminently sensible, releases the police from the currently restrictive and complex provisions, and is still
safeguarded by the scrutiny of the procurator fiscal and the sheriff. (J.P.s can only sign search
warrants now in extreme circumstances.)

The proposal to standardise the length of the ban on certain convicted persons keeping Schedule 4
birds will be less complicated and is in place in any event to safeguard the birds concerned.  Similarly
the proposed abolition of the concept of a ‘special penalty’ makes the legislation less complicated but
at the same time equally effective.  Police officers reporting wildlife crime cases will need to ensure
that courts are made aware of the conservation status of the flora or fauna concerned and its value to
the environment or the economy by way of tourism.  In many crimes reported to the procurator fiscal,
such as housebreaking, the value of items stolen, the value recovered, the value of damage caused
and the distress to the householder is included in the report so that the court can sentence
appropriately.  Appropriate details in a wildlife crime case, setting out the full significance of the
offence and its conservation implications, would simply be a variation on a theme.

What we seek in Scotland to improve wildlife crime enforcement has been available to police officers
in England and Wales since January, 2001, and has already proved to be of benefit during the
investigation process.  It is also clear from the insight that Tayside Police has into the crime of egg
collecting, through co-ordinating the national operation aimed at egg thieves (Operation Easter) that
courts south of the Border are making full use of their new powers.  Five major egg collectors have
received prison sentences and more importantly, since many of the rare birds’ eggs they take are from
Scotland, there is evidence to suggest that some are giving up egg collecting because of prison
sentences.  Two former major egg thieves have handed their egg collection over to the police.
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Finally, some of those who commit wildlife crime are also involved in other crime, such as dishonesty,
firearms or drug-related crime.  A few are involved in wildlife crime where there is likely to be a high
financial reward, such as the trade in bulbs, rare plants, birds or animals.  While these offenders are
less likely to be deterred by a prison sentence, many of those who commit wildlife crime in Scotland,
especially the illegal shooting, poisoning or trapping of our wildlife, are otherwise law-abiding and
would have no intention of risking a prison sentence.  The incidence of this type of crime already
shows some evidence of falling and I have no doubt that the deterrent effect of imprisonment will be a
major factor in causing a further decrease.

While I cannot at short notice give a comparable table showing the full spectrum of recent wildlife
crime cases, I attach as Annex A, a selection of the more interesting egg collecting cases over the
past 18 months.

I trust this assists and Alan Stewart and myself look forward to assisting the Justice 2 Committee in its
role.

Yours sincerely

Deputy Chief Constable



CBS/CK

26th November 2002

Mr Richard Hough
Assistant Clerk
Justice 2 Committee
Room 3.10 Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP

Dear Mr Hough

Criminal Justice (Scotland) Bill – Wildlife Offences

Thank you very much for your letter dated the 21st of November.  The British
Association for Shooting and Conservation is aware of the progress of the above Bill,
and we are aware of the reasoning behind the amendments relating to wildlife crime.
We are pleased to be able to offer our views on this matter.

Naturally, we support sensible initiatives to prevent wildlife crime and we recognise
the value of improving the deterrent effect.  Most members of BASC Scotland have
either a firearm or a shotgun certificate, or both, and are therefore regularly vetted by
the police and deemed to be law-abiding citizens.  As such, our members are not likely
to be affected by changes to legislation that upgrade penalties.  However, many of our
members are gamekeepers and while it is true that, historically, a very small minority
of those so employed have been found guilty of offences under the Wildlife &
Countryside Act, a larger number have aired concern over certain aspects of police
powers, such as searches.  These points will be addressed below:

Purpose and Effect Note
Amendments: 1-4

Effect

Amendment 1 - no comment

Amendment 2
Paragraph 1 – no comment

Paragraph 2 – no comment

Paragraph 3 – no comment

Paragraph 4 (a) – we accept this paragraph for the sake of clarity, and the removal of
the subjectivity that surrounded the term “to the constable’s satisfaction”.
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Paragraph 4 (b) – we accept that Section 19 (3) of the Wildlife & Countryside Act is a
source of confusion, and restricted search warrants issued under Section 1 only to
those offences falling under the “special penalty” category, such as offences relating to
Schedule 1 birds.  However, we hope that this legislative amendment does not lead to
an increased use of search warrants without good intelligence and “reasonable
grounds”. A considerable amount of friction and indeed mistrust between the police
and rural workers has been generated by searches, under warrant, that have been
unnecessary.  We recognise that the safe guard remains in that a warrant may only be
issued where a Sheriff or Justice of the Peace is satisfied that there are reasonable
grounds for suspicion, and that evidence is likely to be found on the premises to which
the warrant relates.

Paragraph 5 (a) – we accept the consistency that this amendment makes with respect to
existing legislation in England and Wales.

Paragraph 5 (c) – no comment

Amendment 3 – no comment

Amendment 4 – no comment

In conclusion, while we have not advocated such amendments to the Wildlife &
Countryside Act, we do recognise their value with respect to clarity and consistency
with other UK legislation.  As they stand just now, we do not formally oppose any of
these amendments.  However, we are aware that further legislative amendments to the
Wildlife & Countryside Act are forthcoming, as indicated in “The Nature of Scotland”
consultation last year.  In our response to that consultation we did indicate that we had
serious reservations over the introduction of “recklessness” to this legislation.  We are
aware that the concept of recklessness maybe introduced with respect to the killing,
injury, taking or disturbing of wild birds.  Our main concern relates to the increased
penalties now to be made available having a bearing upon cases that may be brought,
in the future, based on the charge of recklessness.  These are points that we would wish
to explore with whichever committee of the Parliament leads on the wildlife legislation
that is scheduled to be introduced next year.

If there is any further information that you require relating to the above comments,
please do not hesitate to contact me.

Yours sincerely

DR COLIN B. SHEDDEN
Director, Scotland

[GeneralOffice/ColinLtr/Political/ScottishParliament/Justice2Committee/Hough261102]



���������		
�������������������
�	
�����������������������
������������

�������������  �

!��"
������#�$%��
���
�	��	�&'���
($�	
�����&���
		���
)������		
���*��'
����	�
+�
��$�%��
+#,,�-�*

.����!��#�$%��

���������	
��������������������������������������

)�����/�$�0���/�$��'�		����0��-����������
��1�
���/�$�
��
	��	������	���$��
	
1�
		��� ��
������ ��� 	��� ��������	�� ���
�%� ����%��� 	�� 	��� 2
'�'
0�� 3
&�$�	�/�
�����	�-,�-4

)�������%������ %
���� 	��� ����
�	����� �0� �%%� 	�
������ 	��	� ��	�����	�� �%�
��	
1
'�'
0����
������$'������	���%	�����5�
0���������	�
���0�	�����
�
����$�	��
�'
���	������������6$
�����1��1�$'��'
���	���
%�'
%�	���������
�$���������	
�������
�����	���0�''�1
�%�������	��

�	� ������	�� 	����� ���� ��� ��	
�0��	��/� ����
�
���� 	�� �''�1� ���	��'� ����$���� 0��
����� ���	��	��� ����
��� 	��	� ���� �		���
�%� ��� �
''
�%� ��
��	�� �	���� ��� �	���
1
'�'
0���$�'����/�$��������������7��������	
������/8��/���#����%��������	4

9���'���	��''����������6$��	��0���'
��������/�0��������%���������������	��������
��0$���4� )�
�� ���� '��� 	�� ���/� 0�1� ����'�� ����� ��	���
�%� 	�� ���'/� 0��� 	����
'
������� ���� �����6$��	'/� ����'�� �����	
�%� 	�� 	��
�%� 	��� '�1� 
�	�� 	��
�� �1�
������
������		���	�	����'���	��
������'���4

)��� ��� ��'
����� 
	� 
�� �:	����'/� ����	;�
%�	��� �0� 	��� '
����
�%� �$	���
	
��� 	�
�:���	� ����'�� 	�� �	���� ����� ����1�	��� ��
��	�� �	���� ���� �	����1
'�'
0�� �$00��
	����� �		������ �0	��� �''� 
0� �� 0�:� ��� �� �
��� �		����� �� 0�����8�� ��
������ 	��

����
�	��;�����$��������	
���;�
��	���
''�	��������	���	�����	��	��
���	���4

!��/� ���	��	��� ����
��� �$��� ��� ���%����� �������� ���� �$<<����� ���� ��
	���
������� ���� �����%����� ���� ��/� ���$�	
��� 
�� 	��
�� �$������ 	���$%�� '
������
�$''
�%�	�����
������%��1
''���	��00��	�	��������''��$�	�
���
'
	/��0�	���������
��4

�''�1
�%���'
��������$''����	���������
����1�����	��/�������$�
�%�����'�����1
''
%���	'/� ���$��� 	��� ����� 0��� ����'�� 	�� 	���� 	��� '�1� 
�	�� 	��
�� �1�� ������ ���

������	��	'/��
''������;	��%�	��������������
����$�����������
	��4


����	���������	��'
��	���0�����	��	� '
��������0$��'�� 
0��$�	��
�'����	���������
	�����
�	���$�����1��1�$'������������	��	���0$�	������������	�����%�����	�
	��	� �$�	��
�'� ���	������ ���$'�� ��'/� ���'/� 	�� ����
�	��	� �00������4� ��/
%�������������0
��������'����0�$���%$
'	/��0�1
'�'
0����
���1
''�
���''�������
'
	/
'�����
��0
����������	
0
��	������	����0�����'���	����	�
�'/��
��=��������������
1�''4



9	� �������$	��%��$�� 	�� 	������ 	��	�����$������������������� �
%�	� 
�� '�1� 	�
���	��	� �
�� �	���� 0����� 0��� �:���'��� ������� �
��
�%� 	��� �/��� 0���� ��1� ����
'����� ��� ���	���� �����	�	
�%� ��$'	�� ���$��� �������	� ������ 	��	� ��� ���$'�� ��
���	�	��=�
'�0������	��	
�%��
��'
��'
����������	���4

>�$����
�����'/�

�'�:�#�%%
&��
����



Mr Richard Hough
Assistant Clerk
Justice 2 Committee
Room 3.10 Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP

27 November 2002

Dear Mr Hough

Criminal Justice (Scotland) Bill – Wildlife Offences

Thank you very much for your letter dated the 21st of November. The Scottish Countryside
Alliance welcomes the opportunity to comment on amendments to the Criminal Justice
(Scotland) Bill relating to wildlife crime.

The Scottish Countryside Alliance supports action against wildlife crime and believes that
there are reasonable grounds for amending aspects of the Wildlife and Countryside Act 1981,
to clarify and simplify the legislation and to increase the deterrents to wildlife crime.

Amendment 1 – no comment

Amendment 2

Paragraph 1 – no comment

Paragraph 2 – no comment

Paragraph 3 – no comment

Paragraph 4(a) – The Scottish Countryside Alliance does not oppose the creation of a
general power of arrest for constables in cases of wildlife crime and accepts the
argument that the current wording  of 19(1)(c) of the Wildlife and Countryside Act
1981 is subjective and lacks clarity.  We are however concerned that a general power
of arrest could become a source of unnecessary interference in legitimate land
management practices. Yet we recognise that this consideration must be balanced
with the importance of deterrent, and the need for the police to have the powers
necessary to tackle crime on the ground.

Paragraph 4(b) – The Scottish Countryside Alliance accepts the need to clarify and
simplify Section 19(3) of the Wildlife and Countryside Act.

Paragraph 5(a) – The Scottish Countryside Alliance recognises that the changes in the
level of penalties reflects more recent legislation and brings the Wildlife and
Countryside Act up to date.

Paragraph 5(c) – no comment



Amendment 3 – no comment

Amendment 4 – no comment

Having considered the amendments proposed we do not oppose these changes and recognise
that they are constructive amendments, which bring the 1981 Act into line with more recent
UK legislation in this area.  The Scottish Countryside Alliance believes that together these
amendments are welcome.

Yours sincerely,

Allan Murray
Director
Scottish Countryside Alliance



www.strathclyde.police.uk

Date: 27 November 2002

Your Ref:           

Our Ref: JMcL/AI

Richard Hough Esq
The Scottish Parliament
Justice 2 Committee
EDINBURGH
EH99 1SP

CHIEF CONSTABLE
William Rae QPM

Police Headquarters
173 Pitt Street

GLASGOW
G2 4JS

Tel: 0141 532 2410

Fax:   0141 532 2123

Dear

MEETING OF THE JUSTICE 2 COMMITTEE ON 3 DECEMBER 2002
STAGE 2 OF THE CRIMINAL JUSTICE (SCOTLAND) BILL

I refer to your recent correspondence to the Hon Secretary of ACPOS regarding the
amendments proposed to the above noted Bill by Donald Gorrie MSP.

The value of this legislation is fully appreciated and that it accepted that it sends a clear
message from the Executive regarding the toleration of offences of this nature. It also brings
religion as an aggravation of existing offences into line with both race relations legislation
and the position in England & Wales with regard to religious aggravation.

The Scottish Police Service do, however, continue to have concerns regarding the operational
difficulties of implementing the legislation, particularly in large-scale public order situations,
such as football matches and street processions.

I trust this is of some assistance prior to the meeting of the Justice 2 Committee.

Yours sincerely

John McLean
Assistant Chief Constable
(Community Safety)
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Nil by Mouth (SCO 30375)

Criminal Justice (Scotland) Bill

Amendments relating to offences aggravated by religious prejudice

1 Introduction

Nil by Mouth was established as a charitable trust in July 2000. Our objectives are:

• To inform the general public about, and to promote through education an
awareness of, the problems of sectarianism and bigotry within Scottish
society.

• To promote integration within Scottish society and the celebration of cultural
diversity.

• To encourage people to respect all cultures and to resist sectarianism, racism
and bigotry in any shape or form.

• To encourage everyone to take responsibility for their own attitudes and
language, recognising that this will help to change our society.

• To raise awareness of the damage, violence and death in our society resulting
from sectarian behaviour.

Our focus is on the Protestant/Catholic divide in Scotland but we are opposed to all
forms of religious bigotry. We therefore have a direct and real interest in Mr Gorrie’s
proposed amendments to the Criminal Justice (Scotland) Bill and welcome this
opportunity to give our views.

2 Context

Whilst it is important not to exaggerate the extent of sectarianism in Scotland we are
in no doubt that it exists, that it is damaging to Scotland’s social cohesion and that in
its extreme form it gives rise to violence and much suffering.

Research into racist crime published by the Scottish Executive in May 2002 revealed
that there were no racist murders in Scotland in 1999/2000. Information collected by
Nil by Mouth shows that during the same period eight murders took place in Scotland
which had a sectarian element.
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3 Rationale for the amendments

At present the Courts have a statutory power to impose stiffer penalties for crimes
motivated by racist hatred. No such power exists in relation to crimes motivated by
religious hatred. Two important consequences flow from this distinction:

• It sends a signal that crimes motivated by racist hatred are more serious than
crimes motivated by religious hatred. In our view they are equally serious, not
just because of the personal suffering involved but because crimes of hatred
are damaging to the fabric and cohesion of Scottish society.

• Official statistics are collected on racist crime. There are currently no official
statistics on crimes motivated by religious hatred. This makes it extremely
difficult to research the extent and effect of such crimes.

Legislation alone will not change hearts and minds but it can and should send out
signals about the kind of society we want to live in. That is why we support the
amendments proposed by Mr Gorrie.

4 Conclusion

Scotland is a multi-faith, multi-ethnic society. We should constantly strive to
challenge religious hatred and racism. They are equally serious and it is illogical and
wrong that the powers of the Courts to impose more severe sentences apply only to
crimes motivated by racism.

By amending the Criminal Justice (Scotland) Bill appropriately the Scottish
Parliament has an opportunity to send out the clearest possible message that religious
hatred has no place in 21st century Scotland.

Nil by Mouth
28 November 2002



Amendment to Criminal Justice (Scotland) Bill
Donald Gorrie MSP

Accompanying Memorandum

The main arguments in favour of this proposed amendment on sectarian and religious hatred
are:-

• it would send out a clear signal that Scotland will not tolerate religious or sectarian
hatred;

• it would be a way for the Scottish Parliament to take a meaningful role in fighting
religious hatred;

• it would focus attention on the issue and strengthen the effect of educational and
administrative measures in changing people’s attitudes;

• it would bring the law on offences motivated by religious or sectarian hatred more into
line with racially motivated offences - the lack of such a law could be seen as condoning
religious or sectarian hatred;

• the arguments now advanced against a law on offences motivated by religious or
sectarian hatred were all advanced against legislation on racially-inspired offences and
were rejected at that time; the anti-racial legislation is now generally accepted;

• it would strengthen the arm of the police and football clubs in dealing firmly with any
troubles arising from sectarian marches or football matches;

• it would ensure that the police and procurators fiscal all took the issue of offences
motivated by religious or sectarian hatred seriously; guidelines would have less effect;

• it would trigger the keeping of statistics on the subject;

• it would oblige judges to show greater consistency in sentencing;

• it is advocated by many religious groups from a wide range of Christian and non-
Christian faiths.

The effect of the amendment would be to create no new offences, but to impose a more
severe punishment, if the court decided that the offence, such as breach of the peace or
assault, was motivated by religious or sectarian hatred.

Sections 5, 6 & 7 define the terms ’membership’ of a group, ’religious hatred’ and what
constitutes a ’religious, social or cultural group’ in this amendment.

28 November 2002




