
J2/02/39/A

JUSTICE 2 COMMITTEE

AGENDA

39th Meeting, 2002 (Session 1)

Tuesday 5 November 2002

The Committee will meet at 2.30 pm in The Hub, Castlehill, Edinburgh.

1. Criminal Justice (Scotland) Bill: The Committee will consider a motion on the
order of consideration.

2. Land Reform (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 11).

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 1 – Criminal Justice (Scotland) Bill

Draft note of visit to Reliance Monitoring Services
(PRIVATE PAPER)

J2/02/39/1

Letter from the Deputy First Minister & Minister for Justice in relation
to Stage 2 amendments: insanity in murder cases

J2/02/39/2

Letter from the Deputy First Minister & Minister for Justice in relation
to Stage 2 amendments: orders for lifeling restriction

J2/02/39/3

Purpose and Effect Note on Stage 2 amendments: Television Link
from Court to Prison or other place of detention

J2/02/39/4

Papers not circulated:

Item 2 - Land Reform Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#44,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee’s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available in
the Chamber on Wednesday.  A list of groupings will be available in the Chamber at
the beginning of the meeting and be circulated directly to members on Tuesday.

http://www.scottish.parliament.uk/parl_bus/legis.html#31


J2/02/39/2

JR0111.10

���������

a Ééì íó=cáêëí=j áåáëíÉê=C =j áåáëíÉê=Ñçê=gì ëíáÅÉ
qÜÉ=oí=eçå=gáã =t ~ää~ÅÉ=n ` =j pm

Pauline McNeill MSP
Convener
Justice 2 Committee
The Scottish Parliament
George IV Bridge
EDINBURGH
EH99 1SP

pí=̂ åÇêÉï Ûë=e çì ëÉ
oÉÖÉåí=oç~Ç
bÇáåÄì êÖÜ=be N=Pa d

qÉäÉéÜçåÉW=MNPNJRRS=UQMM
ëÅçííáëÜKã áåáëíÉêë] ëÅçíä~åÇKÖëáKÖçî Kì â
ÜííéWLLï ï ï KëÅçíä~åÇKÖçî Kì â

l ì ê=êÉÑW

==l ÅíçÄÉê=OMMO

_____ _____

CRIMINAL JUSTICE (SCOTLAND) BILL: STAGE 2 AMENDMENTS:
INSANITY IN MURDER CASES

My letter of 29 April advised the Committee that we propose to bring forward at Stage 2 an
amendment dealing with insanity in murder cases.  There have been developments since then that
affect the way we propose to deal with this matter.  This letter explains the changes.

I advised that we propose to amend section 57 of the Criminal Procedure (Scotland) Act 1995
(disposal of a case where the accused is found to be insane) to remove the mandatory requirement at
section 57(3) that where the charge is murder the court must impose orders which have the same
effect as a hospital order and a restriction order.  I explained that the change is required to bring the
law into line with the European Convention on Human Rights.  As it stands at present, the law is
almost certainly in breach of Article 5 – right to liberty and security.

The difficulty in ECHR terms arises because if it is established, following an examination of the
facts, that the person did the act or omission constituting the offence (in this case murder) there is no
requirement for it to be proved at the time the court imposes the mandatory hospital order with
restrictions that he or she is still suffering from a mental disorder that would fit the criteria for
detention or represent the level of risk that would merit the imposition of restrictions.  Removing the
mandatory requirement imposed by section 57(3) will mean that the court will have the same
discretion as to the disposals available to it in these circumstances as are available for all other
offences where the accused is found to be insane.  The court’s powers include the power to make
orders which have the same effect as a hospital order and restriction order provided the accused is
assessed as meeting the criteria for such disposals.
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The attached amendments (the second of which is a consequential change) will achieve our policy
intention.

There is no alternative but to remove the mandatory requirement imposed by section 57(3) and we
cannot of course introduce any new measures that would replicate the compulsory nature of section
57(3) without encountering the same ECHR difficulties.  However, the Executive is still concerned to
ensure that public safety is maintained.  In considering the amendment, the Committee might find it
helpful to have an indication of the scale of the matter that is being addressed.  Murder cases where
the accused person is found to be insane are rare.  Of 279 cases of murder in the period 1995-2000,
there were 6 findings of insanity.  All six met the criteria for detention under the Mental Health
(Scotland) Act 1984.  In other words, despite being compulsorily detained by virtue of section 57(3)
of the 1995 Act, all six would have in any case been subject to compulsory detention under the 1984
Act.

The Committee is also aware that the Criminal Justice Bill is addressing public safety issues in a
number of other ways including enhancement of the provisions available to the court when dealing
with high risk accused persons who are dealt with under the insanity provisions.

The Criminal Justice Bill implements the MacLean recommendation that the Interim Hospital Order
(IHO) should be added to the list of disposals available to the court for dealing with those who are
found to be insane.  The purpose of this provision is to enable a better assessment to be made at an
earlier stage about the accused’s mental disorder and level of risk.  If the court makes an IHO in
these circumstances and, having regard to the assessment of risk carried out under the IHO,
concludes that the insane person is high risk, the Bill further provides that the court must make a
hospital order and a restriction order.

I also advised in my letter of 29 April that we would be bringing forward a further amendment
creating a specific statutory requirement for a medical assessment of any accused dealt with under
the section 57 provisions in order to strengthen generally the provisions for dealing with cases where
the accused is found to be insane.

It remains our intention that there is to be a statutory provision that the accused must be medically
assessed before the court can order mandatory detention.  However, for the reasons given below, we
now propose that this provision will be made in the Mental Health Bill.

As you know, the Mental Health Bill was introduced into the Scottish Parliament on 16 September.
The proposals in that Bill are based heavily on the recommendations of the Millan Committee which
reviewed the Mental Health (Scotland) Act 1984.  The Bill will include very substantial changes to
the way we deal with all mentally disordered offenders.

The Mental Health Bill will amend the disposals for all mentally disordered offenders.  Section 95 of
the Bill replaces the existing hospital order with a new compulsion order and makes provision
regarding the medical and other evidence that the court must have and the criteria that must be
satisfied before a compulsion order can be made.  The Bill will also apply the new disposal of a
compulsion order to persons found insane and disposed of under section 57 (of the 1995 Act).
Further provision is to be made regarding these sections at Stage 2 of the Mental Health Bill which is
expected to start immediately after the Christmas recess. Provision will be made so that a compulsion
order, whether made in the case of the accused who is found to be insane or otherwise, will require
reports from two medical practitioners (one being an experienced psychiatrist), together with a report
from a mental health officer. We will let the Committee see the relevant proposals as soon as they are
ready to be lodged.
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The Mental Health Bill will therefore amend section 57 of the 1995 Act in a way that will achieve
the purpose of our proposal to create a specific requirement for a medical assessment of an accused
dealt with on grounds of insanity.  While it is straightforward to repeal section 57(3) in the Criminal
Justice Bill without any knock on effect for the Mental Health Bill, any further amendment to section
57 of the 1995 Act in the Criminal Justice Bill will be in train at broadly the same time as different
amendments to section 57 contained in the Mental Health Bill are being considered. This could
potentially lead to considerable confusion.  We therefore propose to deal with the strictly procedural
issue (section 57(3)) in the Criminal Justice Bill and to achieve the specific requirement for a
medical assessment by way of the Mental Health Bill.

We understand that the while the Justice 1 Committee has been asked to consider the Mental Health
Bill for general justice issues, the Justice 2 Committee will be considering the interaction with the
Criminal Justice Bill.  You will therefore have the opportunity to see the full package of measures
proposed for dealing with mentally disordered offenders.

I hope this explanation assists with consideration of the proposed amendment on insanity in murder
cases.  As you know, the Executive is also providing Purpose and Effect Notes for all the
amendments which introduce new topics into the Criminal Justice Bill.

I am copying this letter to the Clerk to the Committee.

JIM WALLACE
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CRIMINAL JUSTICE BILL:
INSANITY IN MURDER CASES

“In section 2, page 5, leave out lines 7 and 8”

“In section 2, page 5, line 11, leave out <after subsection (3) there is inserted> and insert <for subsection
(3) there is substituted>”
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CRIMINAL JUSTICE (SCOTLAND) BILL: ORDER FOR LIFELONG RESTRICTION

During the Stage 1 debate on the Criminal Justice (Scotland) Bill, I undertook to report back to the
Committee following up on two issues raised in the Stage 1 report concerning the operation of the
Order for Lifelong Restriction.  These are the use of non-conviction information in the risk
assessment process and the statutory risk criteria.

Non-Conviction Information

In its report the Committee acknowledged that information about alleged offences could make a
valuable contribution to the risk assessment process but noted that more detail about the quality of
the information and how it would be used was required before the Committee could agree to the
proposal.

I confirmed when I gave evidence before the Committee on 18 June and again during the Stage 1
debate that the relevant information will be drawn from reputable sources and will be subject to
appropriate safeguards and controls.  I also confirmed that the Scottish Executive is satisfied that the
use of this information in these circumstances is compliant with the European Convention on Human
Rights.
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As the Committee noted, this is an unusual, though not unprecedented use of this type of
information.  As you know, certain information held on force intelligence databases maintained by
the eight Scottish police forces is released to individuals and employers for the purposes of the
enhanced criminal records certificates available under Part V of the Police Act 1997.  Nevertheless,
it is right that the process should be as transparent as possible.

As I have said, the entire risk assessment process including the information and reports that will
comprise the risk assessment report will be governed by detailed guidelines produced by the RMA.
However, the Annex to this letter sets out how we envisaged the information gathering process will
work in practice and attempts to set in context the use of non-conviction data.  It is important to keep
in mind that this type of information is only one (and possibly a small) component of the sum of
information and reports that will comprise the risk assessment.  However, we will ensure that the
RMA is made aware of the Committee’s interest in this matter.  It will of course be part of the
RMA’s duties to keep the processes for which it will have statutory responsibly up to date and ensure
that they work in practice.

The Risk Criteria

The risk criteria are the measure against which the court will determine whether an offender should
be sentenced to an Order for Lifelong Restriction.  It is very important thereafter that we get this
right.  I am grateful to the Committee for its thorough scrutiny of this particular issue.  The evidence
from commentators at the Committee’s evidence sessions has also been valuable.

As the Scottish Parliament recognised when it endorsed the MacLean Committee’s recommendations
these are innovative proposals for assessing and managing high risk offenders. Much of what is
proposed, including the use of criteria to measure risk, is essentially breaking new ground.   In
proposing the criteria as drafted in the Bill, we sought to strike a balance between achieving a
measure which would enable a meaningful and accurate assessment of risk which at the same time
was workable in law. The criteria cannot therefore be overly prescriptive or so tightly drawn that
they defeat the purpose of the policy to ensure that the highest risk offenders are dealt with
appropriately.   However, in the light of the concerns raised by the Committee and some of the
commentators, I undertook to review the criteria and to report back.

Having revisited the relevant MacLean Committee recommendation, and taking account of the
Committee’s views and the comments made during the evidence sessions, we have concluded that
the criteria at present range too widely.  We therefore propose to bring forward the attached
amendment at Stage 2 to tighten the criteria in a way that better reflects the MacLean Committee’s
conclusions and ensures that, as has always been the intention, the Order for Lifelong Restriction
will be available for only the most serious offenders.

The amendment will condense the existing criteria and tighten it in a way that should eliminate the
possibility – which has concerned the Committee - that offenders who are not high risk would be
drawn inadvertently into the OLR process.

I am copying this letter to the clerk.

JIM WALLACE
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ANNEX

CRIMINAL JUSTICE (SCOTLAND) BILL: ORDER FOR LIFELONG RESTRICTION
USE OF NON-CONVICTION INFORMATION

MacLean Committee Report

The use of unprosecuted allegations and prior acquittals is considered at Chapter 5 of the MacLean
Committee report (paragraphs 5.22 to 5.26).  The Committee duly recommended (recommendation
15):

“The sentencing of serious violent and sexual offenders should be informed by a formalised, multi-
disciplinary risk assessment based on the circumstances of the current case and much fuller
information regarding the antecedents of the offender and the nature of any previous offences,
including unproven allegations of criminality.”

Relevant Provision in the Criminal Justice (Scotland) Bill

New section 210C(1) of the Criminal Procedure (Scotland) Act 1995 as inserted by section 1 of the
Criminal Justice (Scotland) Bill provides that:

“The assessor may, in preparing the risk assessment report, take into account not only any previous
conviction of the convicted person but also any allegation that the person has engaged in
criminal behaviour (whether or not that behaviour resulted in prosecution and acquittal).”

Practical Example

An offender has been convicted of a sexual, violent or life endangering offence (as provided by new
section 210B of the 1995 Act – inserted by section 1 of the Bill) and that the court has granted (or
made ex proprio motu) a motion for a risk assessment order.  the offender is then remanded in
custody while the risk assessment is carried out.

As prescribed by the Bill (new section 210B(3) of the 1995 Act) the risk assessment order provides
that a risk assessment will be carried out on the offender by an assessor accredited by the Risk
Management Authority following procedures that will also be accredited by the RMA.  In practice,
this will mean that the RMA will produce operating guidelines within which the accredited assessor
will work.  The detail of the guidelines will be a matter for the RMA.  It may be assumed however,
that the guidelines will include the type of information and reports which will go to make up the risk
assessment.  The RMA will also establish access arrangements with the holders of relevant
information.  These interests will include the police, the Crown Office, the courts and medical
practitioners.

In relation to non-conviction information, it is considered that the most reputable source of reliable
“intelligence”  is the intelligence systems maintained by the Scottish police forces and supplemented
as appropriate by information held by the Crown Office.  Consideration is being given as to how best
to access this source – through the SCRO or directly with forces.
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Historically, the police have used intelligence systems to prevent and detect crime.  More recently,
information held on these systems has been released for employment purposes through the enhanced
criminal records certificates issued by the SCRO, on behalf of the Scottish Ministers, under Part V of
the Police Act 1997.  This process is governed by ACPOS guidelines. These guidelines state clearly
that the information supplied should be based on fact and be capable of proof if presented in
evidence.  Forces are also required to audit and weed the information held on their systems on a
regular basis. (The ACPOS guidelines will provide a useful working model for the RMA.)

The type of information held by forces and the Crown Office which might be relevant for risk
assessment purposes covers information on individuals from cases reported to the Procurator Fiscal
or the Reporter to the Children’s Panel. This would be information about alleged offences whether or
not the case was prosecuted, or whether, if prosecuted there was a not guilty or not proven verdict.
Police may also hold information on refused or revoked firearms/explosives licences, Procurator
Fiscal fines and about domestic abuse and child abuse incidents in their areas.

In drawing up the operational guidelines, the RMA will be aware that the Chief Constables and the
Crown Office will not release information that would prejudice an ongoing investigation or put the
offender or a third party at risk.

As well as information (if appropriate) on the offender’s antecedents, the guidelines will require
psychological, psychiatric and if necessary medical assessments.  Relevant information from social
services and judges’ reports on earlier relevant offending may also be included.

Working within the RMA’s standards and guidelines, the assessor will have regard to the sum of this
information in reaching an opinion as to the level of risk the offender presents.  This information,
together with any reports or objections submitted by the offender and any other relevant information
will be laid before the court.  Every aspect of the risk assessment and supporting documents is open
to challenge by the offender.  The offender can also present his or her own risk assessment report.
All this information will be considered by the court against the statutory criteria and if the court
determines that the offender is high risk it will impose an OLR.  If the court does not conclude that
the offender is high risk then a OLR will not be imposed.

The offender’s right to appeal against conviction and sentence apply equally to the OLR process as
to any other criminal conviction.
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CRIMINAL JUSTICE (SCOTLAND) BILL

PURPOSE AND EFFECT NOTE
AMENDMENTS: NUMBERS 15 and 17

TELEVISION LINK FROM COURT TO PRISON OR OTHER PLACE OF
DETENTION

PURPOSE

1. Amendment 15 will bring provisions in Scotland into line with those in England & Wales
and Northern Ireland and in other jurisdictions in relation to live television links. The
objective of amendment 15 is to provide for certain proceedings to be undertaken by live
television link between the place of imprisonment or detention of the accused and the
High Court of Justiciary or a sheriff court.

2. Amendment 17 amends the Long Title to the Criminal Justice (Scotland) Bill to insert an
appropriate reference to television links.

3. The purpose of amendment 15 is to remove the need for remand prisoners to attend court
for every routine hearing, thereby reducing potential for delay and reducing the
inconvenience to both the prison and the prisoners of conveying  them to and from court
facilities for what in many instances can be a purely procedural court appearance of a few
minutes duration. It is also anticipated it will help avoid the stress and anxiety felt by
prisoners due to the disruption of their daily routine and possible changes of location
within the prison occasioned by such appearances. Security will also be enhanced as a
consequence of this provision.

CONSULTATION

4. A consultation exercise on proposals to pilot a live television link between Glasgow
Sheriff Court and HM Prison Barlinnie was undertaken on behalf of the Sheriff Principal
of Glasgow and Strathkelvin in July 2000. Amongst those consulted were members of the
Senior Judiciary, Crown Agent, The Sheriffs’ Association, The Association of Chief
Police Officers (Scotland), the Head of the Scottish Executive Justice Department and
members of various Bar Associations and Faculties.  The Chief Constables of Strathclyde
and Lothian and Borders and the Governors of HM Prisons Barlinnie and Saughton were
also consulted.

5. A report on the responses was completed in December 2000 and circulated to those
involved in the consultation exercise.  Of the 21 parties who responded, 86%, including
The Law Society, the Lord President (Lord Rodger), the 4 Sheriffs Principal consulted
and ACPO(S) , were in favour of the proposals.
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EFFECT

Amendment 15

6. Amendment 15 inserts a new section 63 to the Criminal Justice (Scotland) Bill.

7. Subsection 1 provides for summary or solemn proceedings to be undertaken by live
television link between the place of imprisonment or detention of the accused and the
High Court of Justiciary or a sheriff court, on application to the court. The accused will
use this live link to watch the proceedings and communicate with the court and with those
representing him as if present in court in person. With the exceptions of the trial diet of an
accused at which evidence is to be led on the charge(s) and first appearances before the
court from custody, on both petition and on summary complaint, a range of proceedings
can be heard by means of a live television link to the place of remand, committal or
imprisonment of the accused.

8. Subsection 2  confirms that where the provisions are applied the place of imprisonment or
detention will be deemed to part of the court-room or where applicable, the sheriff’s
chambers. It further provides that proceedings so conducted by the live link will for all
purposes be deemed to be proceedings that have taken place in the presence of the
accused.

9. Subsection 3 affords the court the power to determine that the proceedings should not be
conducted by a live television link. At any stage in the proceedings Sheriffs, either acting
on their own initiative or having been addressed by parties in the case, will have the
power to determine that the provisions should not apply and that the accused should be
brought before the Court on the next available court day, not being a Saturday, Sunday or
court holiday.

10. Subsection 4 directs that the period of such a postponement as detailed in paragraph 3
will not count towards any time limits relating to the case.

11. Subsection 5 restricts the effect of the exception laid down in section 63(1)(a)(ii) in
relation to the trial of the accused.  Subsection 1 provides that such a link may not be
conducted in relation to inter alia  a diet at which evidence as to the charge may be led or
presented. Subsection 5 extends the scope of the provisions to enable a live television link
to be utilised at a trial hearing where the court is satisfied that none of the parties intend to
lead or present evidence on the charges against the accused. The effect of this will be to
enable the provision to operate in relation to trial diets where it is known that evidence
cannot proceed, for example where an adjournment may be necessary.

Amendment 17

12. Amendment 17 amends the Long Title to the Bill to insert an appropriate reference to
television links .
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