
J2/02/38/A

JUSTICE 2 COMMITTEE

AGENDA

38th Meeting, 2002 (Session 1)

Wednesday 30 October 2002

The Committee will meet at 9.45 am in Committee Room 1.

1. Item in private: The Committee will consider whether to take item 6 in private.

2. Petitions: The Committee will consider the following petitions�

PE306 by Mr Thomas Minogue on Freemasonry and the judiciary;
PE438 by Mr George McAuley on behalf of UK Men's Movement on the wilful
alienation of siblings;
PE476 by Ms Catherine Harper on behalf of Scottish Women Against
Pornography on the display of obscene material.

3. Subordinate legislation: The Committee will consider the following negative
instrument�

The Combined Police Area Amalgamation Schemes 1995 Amendment (No.2)
(Scotland) Order 2002 (SSI 2002/458).

4. Crown Office and Procurator Fiscal Service inquiry: The Committee will
consider the appointment of a reporter.

5. Land Reform (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 10).

6. Petition: The Committee will consider person specification and possible
candidates for the post of adviser on PE336 by Frank Maguire on civil justice for
asbestos victims.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 2 � Petitions

Clerk note on PE306 J2/02/38/1
Clerk note on PE438 J2/02/38/2
Clerk note on PE 476 J2/02/38/3

Item 3 � Subordinate legislation

SSI and Clerk note J2/02/38/4

Item 4 � Crown Office and Procurator Fiscal Service inquiry

Proposed remit of reporter J2/02/38/5
Draft note on visit to Regional Procurator Fiscals Office for South
Strathclyde, Dumfries and Galloway (at Hamilton) and Area PF�s
response (PRIVATE PAPER)

J2/02/38/6

Item 5 � Land Reform (Scotland) Bill

Letter from Ross Finnie, Minister for Environment & Rural
Development in relation to Part 2, Triggers for the Right to Buy

J2/02/38/7

Item 6 � Petition

Adviser paper (PRIVATE PAPER) J2/02/38/8

Papers circulated for information

Note by the Clerk on future work programme J2/02/38/9
Scottish Executive Justice Department 2nd consultation paper on
the draft code of practice for cash searches under the Proceeds of
Crime Act 2002

J2/02/38/10

Papers not circulated:

Item 2 - Land Reform Bill: Members are reminded to bring with them copies of the
Bill and Accompanying Documents, available from Document Supply Centre or at
the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#44,
together with any papers from the Stage 1 process that are considered relevant
(such as the Committee�s Stage 1 Report).  Copies of the Marshalled List will be
available from Document Supply on Tuesday morning and will also be available in
the Chamber on Wednesday.  A list of groupings will be available in the Chamber at
the beginning of the meeting and be circulated directly to members on Tuesday.

http://www.scottish.parliament.uk/parl_bus/legis.html#31
































































































































J2/02/38/04

JUSTICE 2 COMMITTEE

38th Meeting 2002 (Session 1)

Wednesday 30 October 2002

The Combined Police Area Amalgamation Schemes 1995
Amendment (No.2) (Scotland) Order 2002 (SSI 2002/458)

Note By the Clerk

The Instrument

The purpose of this order is to implement changes to each of the Combined Police
Area Amalgamation Schemes that established the six Joint Police Boards.

The 1995 Schemes do not provide for the removal of the convenors or vice
convenors of Joint Police Boards by the boards themselves. The Orders are
therefore being amended to enable boards to terminate the appointment of the
convenor or vice convenor if they consider it appropriate to do so.

The Joint Police Boards took over responsibility for the administration of six of the
Scottish police forces (Central Scotland, Grampian, Lothian and Borders, Northern,
Strathclyde and Tayside) from the relevant Regional Councils in April 1996.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 25 November 2002.

The Subordinate Legislation Committee will consider this instrument on 29 October
2002 and its views will be made available at the meeting.

The instrument was laid on 9 October and will come into force on 8 November.
Under Article 10(2) of the Scotland Act 1998 (Transitory and Transitional Provisions)
(Statutory Instruments) Order 1999, the Executive is required to provide an
explanation to the Presiding Officer whenever a negative instrument comes into
force less than 21 days after it is laid (attached).  In reporting to Parliament,
members might wish to comment on the explanation provided for this failure to meet
the 21-day rule.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

12 September 2002 Clerk to the Committee
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JUSTICE 2 COMMITTEE

38th Meeting 2002 (Session 1)

Wednesday 30 October 2002

Crown Office and Procurator Fiscal Service inquiry:
Appointment of Reporter

The Committee is invited to agree to the appointment of Duncan Hamilton as a
reporter on this inquiry with the following remit:

in the light of the evidence received by the Committee in this inquiry, to
consider the Crown Office consultation document on the appointment and role
of advocate deputes and report to the Committee by 20 November 2002 on
the extent to which the proposals address the concerns raised with the
Committee.

Clerk to the Committee
10 October 2002
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JUSTICE 2 COMMITTEE

38th Meeting 2002 (Session 1)

Wednesday 30 October 2002

Future work programme
Clerk’s note of meeting on 9 October (item in private)

The Committee discussed its future work programme.

Land Reform (Scotland) Bill:  The Committee agreed to meet on 29th and 30th
October and 5th and 6th November to complete Stage 2 of this Bill.  The meeting on
29th would follow directly from the joint meeting with Justice 1 to agree the report on
the budget at stage 2.

Criminal Justice (Scotland) Bill:  The Committee agreed to begin Stage 2
consideration on 13 November and to meet on Tuesdays and Wednesdays for the
next four weeks; and to review progress thereafter.

The Committee agreed to request an informal briefing from Executive officials on
section 61 (police custody and security officers) and to request further information
from ACPOS about the prospective level of savings from this measure.

The Committee agreed to write to the Executive requesting further information about
current plans for implementing the proposals on youth crime pilots and victim
statements; and to stress the difficulty that the committee will have in meeting its
deadline for Stage 2 unless restraint is exercised over the addition of substantial new
material to the bill.

Mental Health (Scotland) Bill: The Committee noted that the Justice 1 committee
would be giving consideration to this Bill; and agreed to restrict its consideration to
the read across between this Bill and Part 1 of the Criminal Justice Bill.

Crown Office/Procurator Fiscal Service inquiry:  The Committee agreed to aim to
publish its report before Christmas and to circulate a revised draft for comments from
members after the October recess.

The Committee also agreed to appoint Duncan Hamilton to report on the Crown
Office’s consultation proposals in relation to advocate deputes.

Clerk to the Committee
9 October 2002
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___ ____
Dear Consultee

CODE OF PRACTICE ISSUED UNDER SECTION 410 OF THE PROCEEDS OF CRIME
ACT 2002

EXERCISE OF POWERS OF INVESTIGATION

Introduction

1. The Proceeds of Crime Act 2002 (“the Act”) received Royal Assent on Wednesday 24th July
2002. The Act contains a comprehensive package of measures designed to make the recovery of
unlawfully held assets more effective. These include a consolidation of existing powers and new
powers of investigation into the extent and whereabouts of the proceeds of crime. The Scottish
provisions on investigations are set out in chapter 3 of Part 8 of the Act.

2. The investigation powers set out in Part 8 are limited to confiscation investigations (see Part
3 of the Act), civil recovery investigations (Part 5 of the Act) and money laundering investigations
(Part 7 of the Act).  They are not available for investigations into other proceedings under the Act
(e.g. revenue collection under Part 6) or criminal investigations more generally.

3. Section 410 of the Act requires the Scottish Ministers to prepare and publish a Code of
Practice for use by persons exercising powers under Chapter 3 of Part 8 in Scotland. There are
separate powers of investigation for England and Wales and Northern Ireland set out at Chapter 2 of
Part 8, and section 377 requires a separate Code for these countries to be issued by the Home
Secretary.

4. The powers of investigation contained in Part 8 of the Act are fairly intrusive and go beyond
what is permissible in present legislation in respect of investigations into the proceeds of crime. The
Government and the Scottish Executive believe that such powers are nonetheless fully justified since
without them it is unlikely that any substantial improvement can be made in the field of asset
recovery. The Code is intended to ensure best practice by those operating the powers of investigation
within the Act and an assurance that the use of the powers will be proportionate.
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5. Section 410 of the Act provides that when the Scottish Ministers propose to issue a Code of
Practice they must prepare and publish a draft; consider any representations made to them; modify
the draft as appropriate; and lay it before the Scottish Parliament for approval. The Code of Practice
has to be in force before the powers of investigation can be commenced. For the purposes of this
process, this consultation exercise has been arranged to allow interested parties to be aware of these
new powers and to make any representations regarding the content of the Code of Practice.

Powers of investigation within the Act

6. Part 8 of the Act provides five investigation powers: production orders and search warrants
(which both exist at present), customer information orders, account monitoring orders and disclosure
orders (all of which are both new). With the exception of disclosure orders, all these powers are
available for confiscation, civil recovery and money laundering investigations. Disclosure orders are
only available for confiscation and civil recovery investigations, not for money laundering
investigations.

Judicial oversight

7. All the Part 8 investigation orders are subject to judicial approval: by the High Court of
Justiciary or the Court of Session in relation to disclosure orders and by the sheriff in relation to the
other orders or warrants. In Scotland, application to the court for the relevant order will be made by
the procurator fiscal in relation to a confiscation or money laundering investigation, and by the
Scottish Ministers in relation to a civil recovery investigation. The exception is that it will be the
Lord Advocate who applies for a disclosure order in relation to a confiscation investigation. When
such an order is granted, a ‘proper person’ will then execute it.

Persons covered by the Code

8. The attached draft Code will apply to all those who execute the powers of investigation in
Scotland. Under the Act, when an order is granted by the court, it will then be executed by a ‘proper
person’. ‘ Proper person’ is defined in section 412 as being police and customs officers in relation to
a confiscation or money laundering investigation and the Scottish Ministers or a person named by
them in relation to a civil recovery investigation. The identity of the proper person in each case
therefore depends on the type of investigation and the specific power.

Consultation

9. A indicated above, the Act requires Scottish Ministers to consult on a draft Code before it is
laid before the Scottish Parliament for approval. This letter therefore invites comments on the
attached draft. The Code is intended to be self-explanatory and so we would particularly welcome
views on any passages that are confusing, ambiguous or lack clarity.
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10. A copy of this letter and the draft Code is available on the Scottish Executive website, at:
http://www.scotland.gov.uk/views/views.asp

A copy of the Act is available at:
 http://www.legislation.hmso.gov.uk/acts/acts2002/20020029.htm and accompanying explanatory
notes at http://www.legislation.hmso.gov.uk/acts/en/2002en29.htm.

11. It is standard practice within the Scottish Executive to make responses to consultation
exercises publicly available after the closing date, unless the respondent specifically and clearly
requests otherwise. They are then placed in the Scottish Executive Library, St Andrews House,
Edinburgh, where members of the public may make an appointment to view them.

12. Please send your comments on the draft Code to the address below by Friday 27 December
2002.

By post: POCA Investigation Powers Code
c/o Christine Dora
Criminal Justice Division
Scottish Executive Justice Department
Room 1WR
St Andrew’s House
Regent Road Edinburgh
EH1 3DG

Email: powerscode@scotland.gsi.gov.uk

Telephone for enquiries: 0131 244 2218

13. We look forward to receiving views.

CHRISTINE DORA
Criminal Justice Division
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DRAFT
CODE OF PRACTICE ISSUED UNDER SECTION 410 OF THE PROCEEDS

OF CRIME ACT 2002

Introduction

1. This code of practice governs the exercise of the investigation powers in
chapter 3 of Part 8 of the Proceeds of Crime Act 2002 (“the Act”). It is issued by the
Scottish Ministers under section 410 of the Act. The code provides guidance as to
how such powers in respect of confiscation, civil recovery and money laundering
investigations are to be operated in Scotland. There is a separate code of practice in
respect of the powers for England, Wales and Northern Ireland in chapter 2, issued by
the Home Secretary under section 377. These powers of investigation are not
available where cash has been detained under chapter 3 of Part 5, where an interim
administration order has been made or where civil recovery proceedings have started.
They are also not available for revenue investigations (Part 6).

2. A summary of the powers and access to them is provided in the table attached
to this code.

3. Where a person fails to comply with any provision of the code, he or she is not
by reason only of that failure liable to any criminal or civil proceedings, but the code
is admissible as evidence in such proceedings and a court may take account of any
failure to comply with its provisions in determining any questions in the proceedings.
Minor deviations from the provisions of the code do not constitute a breach of the
code provided there has been no significant prejudice to the investigation or persons
connected to the investigation.

4. The code should be readily available at all police stations for consultation by
police and members of the public. The code should also form part of the published
instructions or guidance for customs officers. The Lord Advocate and the Scottish
Ministers will also make arrangements for the code to be publicly available.

Persons covered by the code

5.   This code of practice applies to all those who execute the five powers of
investigation set out in chapter 3, namely production orders, search warrants,
customer information orders, account monitoring orders and disclosure orders.

6.   In Scotland, application to the court for the relevant order will be made by the
procurator fiscal in relation to a confiscation or money laundering investigation, and
by the Scottish Ministers in relation to a civil recovery investigation. The exception is
that it will be the Lord Advocate who applies for a disclosure order in relation to a
confiscation investigation; disclosure orders are not available for money laundering
investigations. For the purposes of chapter 3 of Part 8 of the Act, such a person is
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called an ‘appropriate person’. The definition is found at section 412 of the Act. When
such an order is granted, a ‘proper person’ will then execute it.

 7.   Chapter 3 has a basic framework by which  ‘proper persons’ execute the
investigation powers. A definition of ‘ proper person’ is also found at section 412.
These are police and customs officers in relation to a confiscation or money
laundering investigation and the Scottish Ministers or a person named by them in
relation to a civil recovery investigation. The identity of the proper person in each
case depends on the type of investigation and the specific power.

General provisions relating to all the orders and warrants

Action to be taken in serving an order or warrant

8. In all cases, the investigatory powers should be exercised courteously and with
respect for the persons and property of those concerned.

9. In deciding the method of service of an order, the proper person should take
into account all the circumstances of the investigation including the possible need to
prove that service was effected and the person or body on whom the order is served.

10. When serving the order, warrant or (in the case of a disclosure order and
customer information order) notice under the order, a covering letter must be provided
which includes the following information (unless it is already included in the order or
notice):

• the name of the  recipient of the order or warrant or the name by which he
or she is known;

• a warning in plain language that failure without reasonable excuse to
comply with the requirement is an offence and could result in prosecution;

• a warning that disclosure of information about the investigation may
contravene section 342 (‘offences of prejudicing investigation’), and that if
anyone contacts the recipient of the order or warrant about the
investigation they should  report such to the  proper person;

• that the recipient of the order or warrant should seek legal advice or ask
the proper person about any doubts or concerns they may have, or for
guidance on complying with the orders;

• the duty not to falsify, conceal, destroy or otherwise dispose of, or cause or
permit the falsification, concealment, destruction or disposal of documents
which are relevant to any confiscation, civil recovery or money laundering
investigation which the recipient of the order knows or suspects is being or
is about to be conducted; and a warning that to do so is an offence
punishable by up to five years imprisonment and an unlimited fine; and

• the duty not to disclose to any other person information or any other matter
that is likely to prejudice any confiscation, civil recovery or money
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laundering investigation which the recipient of the order knows or suspects
is being or is about to be conducted and a warning to do so is an offence
punishable by up to five years imprisonment and an unlimited fine.

11.     When serving a disclosure order or a customer information order, the proper
person must inform the recipient of his or her right to refuse to comply with any
requirement imposed on him or her unless the proper person has, if required to do so,
produced evidence of his or her authority.

12. Where it appears to the proper person that the recipient of a order or warrant
has genuine difficulty in reading or understanding English he shall, where necessary
and practical, identify someone who can act as an interpreter.

13. Sections 393(1) and 400(1) of the Act provide that an offence is committed if,
without reasonable excuse, a person or financial institution fails to comply with a
requirement imposed by a disclosure or customer information order. The other orders
are treated as orders of the court and therefore attract contempt proceedings if they are
not complied with.  The recipient of the order should be warned in plain language that
failure without reasonable excuse to comply with the requirement of an order is an
offence that could result in prosecution, imprisonment and/or a fine.

14. What in law amounts to a reasonable excuse may depend on the facts of each
particular case and will be a matter for decision by a court.

15. Section 450 of the Act empowers the Scottish Ministers to direct that any
person named by them for the purposes of a civil recovery investigation under Part 8
or any person authorised by them to receive relevant information under section 391
(disclosure orders) may identify himself or herself by means of a pseudonym when
authorised to carry out functions under the Act. An application may be made or
service of an order or warrant may be carried out using a pseudonym. A certificate
signed by the Scottish Ministers is sufficient to identify such persons and the person
may not be asked any question which is likely to reveal his or her true identity.

16.     No document or information may be retained which is subject to legal privilege
(with the one limited exception in respect of the disclosure order) which in Scotland
will be interpreted according to existing Scottish law, practice and procedure. A
recipient of the order or warrant has the right to withhold material and information
sought which is subject to legal privilege.  Under section 412 of the Act, items subject
to legal privilege are communications between a professional legal adviser and his or
her client, or communications made in connection with or in contemplation of legal
proceedings and for the purpose of those proceedings.

17. Aside from the legal privilege provision, requirements for information made
under the powers of investigation have effect in spite of any restriction on the
disclosure of information, however imposed. They therefore take precedence over
other general rules regarding confidentiality.

Record of Proceedings
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18. The proper person must keep or cause to be kept a record of the exercise of the
powers conferred by the provisions of chapter 3 of Part 8.

19. The record must, in relation to each requirement made, include:

• a copy of the order or warrant and copies of any notices given
under an order

• the date on which the order, warrant or notice  was served

• the date and place that the  information or documents were received
in response to the order;

Retention of documents and information

20. The retention and return of documents, material and information should be
subject to procedures already in place more generally. Intelligence that arises during
the proper person’s investigation may be passed to the National Criminal Intelligence
Service, police, customs, the Assets Recovery Agency and/or other departments and
agencies (provided there is a statutory gateway in place for the passing of information
between those bodies for that purpose).
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PRODUCTION ORDERS

Definition

21. A production order is an order which can be served on any person or
institution, for example a financial institution, requiring the production of material;
this might include documents, such as bank statements (section 380(5)).

Statutory requirements

22. The application must specify a person who is subject to a confiscation
investigation or a money laundering investigation or property which is subject to a
civil recovery investigation. The application must also state that the order is sought
for the purposes of a confiscation, civil recovery, or money laundering investigation.
It must identify the specific material sought or describe the type of material sought
and it must specify a person who appears to possess or be in control of the material. It
must also state whether production of the material or access to the material is
required.

23. The person named in the order must either produce the material, or provide
access to it, as directed by the order. This is within a period decided at the sheriff’s
discretion, but section 380(6) of the Act provides seven days as the normal period.

Person who may apply for a production order

24. As with the other orders, an application may be made by an ‘appropriate
person’; the definition depends on the type of investigation (section 412).

Particular action to be taken before an application for a production order

25. The proper person must ascertain as specifically as is possible in the
circumstances the nature of the material concerned and where relevant its location.

26. The proper person must also make enquiries to establish what if anything is
known about the likely occupier of the premises where the material is believed to be
located and the nature of the premises themselves; and to obtain any other information
relevant to the application.

27.     The proper person must consider whether he or she requires production of the
material or access to it. In most circumstances he or she would want production so as
to retain it. There are occasions however where, for example, he or she may simply
want sight of information contained in larger material, e.g. an entry in a register.

Particular action to be taken executing a production order

28. The 7-day time limit will apply unless it appears to the sheriff that a shorter or
longer period would be appropriate. Reasons which the appropriate person might put
to the sheriff for changing the 7 day period are that the investigation may be
prejudiced unless there is a shorter time limit, or that it would not be reasonably
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practicable for the recipient of the production order to comply with the seven day time
limit due to the nature or amount of documentation required. There will be cases when
the best practice is to contact the recipient of the production order (e.g. a financial
institution) before the application is made to discuss a reasonable time limit.

29.  When a production order is served on a person, business or institution under
section 380(5)(a) of the Act, the order or the covering letter must, in addition to the
matters specified in paragraph 10 of the general section, state:

• that the order was made under section 380(5)(a) of the Act

• the material or class of required to be furnished

• the period of time within which such documents must be furnished.

30. Where an order is made under section 380(5)(b) of the Act (for access to
material), the order or covering letter must, in addition, state:

• that the order was made under section 380(5)(b) of the Act

• the material or class of material required to satisfy the production order

• the proper person’s right of access to such material.

31. Section 385 deals with service of a production order on a government
department. A production order served on a government department can contain a
requirement for the person on whom the order is served and anyone else who receives
it to bring it to the attention of the official who holds the material even if they are
unknown at that stage.

Provisions relating to the handling and retention of documents produced or accessed
in response to a production order.

32. Documents will be handled and retained in accordance with Scottish legal
practice and procedures.

Order to grant entry

33.       An order to grant entry might be used, for example, to enable a proper person
to be granted entry to a building in circumstances where a production order had been
made in respect of material in a particular company’s office in that building.

34.      An order to grant entry differs from a search warrant in that the order to grant
entry is to overcome any physical obstacle in serving the production order. It does not
include the power to search the premises.
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SEARCH WARRANTS

Definition

35. A search warrant (defined at section 387(4)) can be issued in the three
circumstances set out in paragraphs 39-41 below. It enables the proper person to enter
and search the premises specified in the warrant and to retain material which is likely
to be of substantial value to the investigation. The search warrant does not include a
power to stop a person, make an arrest or to search a person. The Act and the code
only apply to searches of premises. For the purpose of this code and the legislation
"premises" is defined in section 412 of the Act. The definition provides that premises
includes any place and, in particular, includes any vehicle, vessel, aircraft or
hovercraft, any offshore installation, any tent or moveable structure.

36. This code does not apply to searches conducted under other legislation or
under section 289 (recovery of cash) of the Act, and does not apply to searches
conducted with consent without a search warrant.

Persons who can execute search warrants

37. This part of the code deals with proper person’s powers to execute search
warrants, namely to search the premises and seize and retain relevant material found
on premises.

Statutory requirements

38. A search warrant may only be issued if one of three statutory requirements is
met.

39. The first requirement is met if a production order has not been complied with
and there are reasonable grounds for believing that the material specified in the
production order is on the premises specified in the search warrant.

40. The second requirement is met if the material which is sought can be identified
but it is not practicable to communicate with the person against whom a production
order might be made or with any person against whom an order to grant entry into
premises might be made. This might be the case, for example, where the person who
owns the material or who controls access to the premises on which the material is held
is abroad and therefore it is not possible to communicate with that person. In such
circumstances, it is clear that a production order in respect of that person would have
no effect. In order for this requirement to be met, the sheriff must also be satisfied that
the investigation might be seriously prejudiced unless immediate access to the
premises is secured.

41. The third requirement is met if there are reasonable grounds for believing that
there is material on the premises which cannot be identified precisely enough for the
purposes of a production order and that the material relates to property or a person
specified in the application (see section 388 of the Act for full details). This might be
the case where it is impossible to describe the material in precise detail but it is known
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that suspect material belonging to a person on a premises. In order for this
requirement to be met, the sheriff must also be satisfied that it is not practicable to
communicate with anyone who might grant entry to the premises or that entry to the
premises will not be granted unless a warrant is produced or that the investigation
might be seriously prejudiced unless immediate access to premises is secured.

Particular action to be taken before an application for a search warrant

42. The proper person must note that a search warrant is the most invasive of the
powers of investigation.

43. The proper person must ascertain as specifically as is possible in the
circumstances the nature of the material to be specified in the application and its
location.

44. The proper person must also make reasonable enquiries to establish what, if
anything, is known about the likely occupier of the premises and the nature of the
premises themselves; whether they have been previously searched and if so how
recently; and obtain any other information relevant to the application.

Time of searches

45. In terms of section 390(2) of the Act, searches made under a warrant in respect
of a civil recovery investigation must be made within one calendar month from the
date of issue of the warrant.

Entry other than with consent

46. Before entering the premises, the proper person must first attempt to
communicate with the occupier, or any other person entitled to grant access to the
premises, by explaining the authority under which entry is sought to the premises and
asking the occupier to allow entry, unless:

• the premises to be searched are known to be unoccupied

• the occupier and any other person entitled to grant access are known to be
absent, or

• there are reasonable grounds for believing that to alert the occupier or any
other person entitled to grant access by attempting to communicate with
them would frustrate the object of the search or endanger the proper person
concerned or other people.

47. Before a search begins, the proper person must identify him or herself (subject
to the provisions relating to pseudonyms) and show an official form of identification,
state the purpose of the search and the grounds for undertaking it.

Conduct of searches
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48. Premises may be searched only to the extent necessary to achieve the object of
the search, having regard to the size and nature of whatever is sought. No search may
continue once the proper person is satisfied that whatever is being sought is not on the
premises. This does not prevent a further search of the same premises if additional
grounds come to light which support a further application for a search warrant.
Examples would be when as a result of new information, it is believed that articles
previously not found or additional articles are on the premises.

49. Searches must be conducted with due consideration for the property and
privacy of the occupier of the premises searched and with no more disturbance than
necessary.  Proper persons might want to consider the possibility of using reasonable
force as a last resort if this appears to be the only way in which to give effect to their
power of search.

Leaving premises

50. If premises have been entered by force the proper person must, before leaving
them, be satisfied that they are secure either by arranging for the occupier or the
occupier’s agent to be present or by any other appropriate means.

Seizure of material

51. Where a proper person considers that information which is held in a computer
and is accessible from the premises specified in the warrant is relevant to the
investigation, the proper person may require the information to be produced in a form
which can be taken away (for example a computer printout or a removable computer
disk).  Care should be taken to ensure that the person producing the material in this
form does not delete evidence from the computer, either deliberately or accidentally.

Particular record of proceedings in executing a search warrant

52. Where premises have been searched under a warrant issued under chapter 3 of
Part 8 of the Act, the proper person must make or have made a record of the search.
The record shall include:

• the address of the premises searched
• the date, time and duration of the search
• the authority under which the search was made
• subject to the provisions relating to pseudonyms, the name of the proper

person and the names of all other persons involved in the search
• the names of any people on the premises if they are known
• either a list of any material seized or a note of where such a list is kept and,

if not covered by a warrant, the grounds for their seizure
• whether force was used, and, if so, the reason why it was used, and
• details of any damage caused during the search, and the circumstances in

which it was caused.
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CUSTOMER INFORMATION ORDERS

Definition

53. A customer information order compels a financial institution covered by the
application to provide any ‘customer information’ it has relating to the person
specified in the application. ‘Customer information’ is defined at section 398 of the
Act. A ‘financial institution’ means a person carrying on a business in the regulated
sector, which is defined at Schedule 9 to the Act.

Particular action to be taken executing a customer information order

54. Section 397(6) of the Act requires a financial institution to provide any
customer information which it has relating to the person specified in the application if
it is given notice in writing by the proper person.  Section 397(7) gives the proper
person power to request the manner and time by which the financial institution
provides the information. The proper person is expected to impose a reasonable time
limit depending on the nature of the institution and the information which is
requested. There will be cases when the best practice is to contact the financial
institution before the notice is served to discuss a reasonable time limit.
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ACCOUNT MONITORING ORDERS

Definition

55. An account monitoring order is an order that requires a specified financial
institution to provide account information on a specified account for a specified
period, up to 90 days in the manner and at or by the times specified in the order.
‘Account information’ is information relating to an account held at a financial
institution – this would most commonly be transaction details.

Statutory requirements

56. The application will specify the financial institution from which the account
information is to be obtained.

57. The order will also set the manner and deadline by which the financial
institution must produce account information and the period for which the order
should last.
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DISCLOSURE ORDERS

Definition

58. A disclosure order is an order authorising the Lord Advocate or the Scottish
Ministers to give notice in writing to any person requiring him or her to answer
questions, to provide information or to produce documents with respect to any matter
relevant to the investigation in relation to which the order is sought. ���������	�
�
��
��
�����������
�����
��������������	��������
�������Disclosure orders are not available for
money laundering investigations.

59.     Once a disclosure order has been made, the Lord Advocate or the Scottish
Ministers may use the extensive powers set out in section 391(4) of the Act
throughout the investigation. Thus, unlike the other orders covered by chapter 3 of
Part 8 of the Act which have to be applied for separately on each occasion, a
disclosure order gives the Lord Advocate or the Scottish Ministers continuing powers
for the purposes of the investigation.  The Lord Advocate or the Scottish Ministers
must serve a notice on any person they wish to question or to ask to provide
information or documents.

60.        Under section 391(6), where a person is given notice under a disclosure order,
he or she can require that evidence of the authority to give the notice be provided.
Where this happens, a copy of the disclosure order should be given to the person.

Persons who can apply for a disclosure order

61. Only the Lord Advocate or the Scottish Ministers can apply for a disclosure
order.

Statutory requirements

62. The Lord Advocate or the Scottish Ministers�have to satisfy the judge that a
confiscation or civil recovery investigation is going on and the order is sought for the
purpose of that investigation.

Particular action to be taken in executing a disclosure order

63. Production of documents or information in response to a disclosure order
should follow similar processes to those set out for production orders.

64. The disclosure order also contains a power to ask questions. The preferred
course of asking questions is to conduct a formalised interview in accordance with the
procedure set out below.

65. Along with each requirement the recipient will be advised of his or her rights
and duties including:



13

• his or her right not to have  statements made by him or her used in
evidence in criminal proceedings against him or her other than in the
circumstances specified in section 394(2)

• his or her right to refuse to comply with any requirement made of him or
her unless the Lord Advocate or the Scottish Ministers�have, if required to
do so, produced evidence of their authority

• his or her right to be questioned fairly

• his or her right at the end of any interview to be given an opportunity to
clarify anything he or she has said or to say anything further he or she
wishes.

66. In respect of interviews, the interviewee should be notified of:

• the place at which the interview is to take place, and

• where attendance is not required at once, the time and date of the
interview.



Summary of the powers of investigation under the Proceeds of Crime Act 2002

Purpose of power Who can apply for it –
confiscation investigation?

Who can apply for 
laundering investiga

Production order Obtain material already in
existence in control of a known
person e.g.  bank statements and
correspondence

Procurator fiscal Procurator fiscal

Search warrant (1) Search premises where
production order not complied
with; or
(2) Search premises where
production order likely to be
ineffective and seize material

Procurator fiscal Procurator fiscal

Disclosure order Require any person to produce
documents or answer questions
relating to investigation

 Lord Advocate Not available in 
laundering investigati

Customer information order Trawl financial institutions for
accounts in the name of a
particular person or organisation

Procurator fiscal Procurator fiscal

Account monitoring order Monitor future transactions
through a known account for up
to  90 days

Procurator fiscal Procurator fiscal




