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Wednesday 22 May 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Criminal Justice (Scotland) Bill (in private): The Committee will consider lines
of questioning for item 4.

2. Item in private: The Committee will consider whether to take item 5 in private.

3. Subordinate legislation: The Committee will consider the following negative
instruments:

The Regulation of Investigatory Powers (Cancellation of Authorisations)
(Scotland) Regulations 2002 (SSI 2002/207);

The Regulation of Investigatory Powers (Juveniles) (Scotland) Order 2002
(SSI 2002/206);

The Regulation of Investigatory Powers (Source Records) (Scotland)
Regulations 2002 (SSI 2002/205).

4. Criminal Justice (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from�

Helen Stirling, British Psychological Society;

Rosemarie McIlwhan, Director, Scottish Human Rights Centre;

Kelly Bayes, Barnardo�s Scotland, Susan Elsley, Save the Children Scotland
and Margaret McKay, Children First;

Jennifer Bairner, Chair, Justice Committee, Scottish Youth Parliament;



Not before 2.00pm

Christine Dodd and Reverend Alan Paterson, Churches Network for non-
violence;

Sam Campbell and Trudy Kinloch;

Judith Gillespie and Eleanor Coner, Scottish Parent Teacher Council;

Norman Wells and Anne Morrison, Families First and Jeremy Balfour,
Christian Action Research and Education (CARE).

5. Criminal Justice (Scotland) Bill: The Committee will consider the payment of
witness expenses.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Items 1 and 4 � Criminal Justice Bill

Suggested Questions (PRIVATE) (TO FOLLOW) J2/02/21/1
Submission from the British Association of Psychologists
(Submission made to the Executive during consultation on physical punishment)

J2/02/21/2

Submission from Scottish Human Rights Centre (TO FOLLOW) J2/02/21/23
Submission from Barnardo�s Scotland J2/02/21/3
Submission from Save the Children Scotland J2/02/21/4
Submission from Children First J2/02/21/5
Submission from Children are Unbeatable J2/02/21/6
Submission from Community Practitioners and Health Visitors
Association

J2/02/21/7

Submission from Youth Parliament (Young People�s Rights
Network)

J2/02/21/8

Submission from Sam Campbell J2/02/21/9
Submission from Trudy Kinloch J2/02/21/10
Submission from Scottish Parent Teacher Council J2/02/21/11
Submission from Families First J2/02/21/12
Submission from CARE J2/02/21/13
Submission from the Churches Network for non-violence J2/02/21/14

Previously circulated submissions are only being circulated to J2
members with the agenda.

Further submissions received after the deadline J2/02/21/15
List of organisations/individuals invited to give oral evidence J2/02/21/16
Detailed list of evidence and timings (PRIVATE) J2/02/21/17
Note by the Adviser on section 43 J2/02/21/18

Item 3 � Subordinate legislation
Note by the Clerk (SSI 2002/205 attached) J2/02/21/19
Note by the Clerk (SSI 2002/206 attached) J2/02/21/20
Note by the Clerk (SSI 2002/207 attached) J2/02/21/21
All three instruments are available online from the Stationery Office:
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-
200202.htm

Item 5 � Witness expenses

Note by the Clerk (PRIVATE) J2/02/21/22

Papers not circulated

Items 1 and 4 - Members are reminded to bring with them copies of the Criminal
Justice Bill and Accompanying Documents, available from Document Supply Centre
or at the following website: http://www.scottish.parliament.uk/parl_bus/legis.html#50.

http://www.scottish.parliament.uk/parl_bus/legis#50
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-200202.htm
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RESPONSE 73 – THE BRITISH PSYCHOLOGICAL SOCIETY: SPECIAL
INTEREST GROUP FOR CLINICAL PSYCHOLOGISTS WORKING WITH
CHILDREN

Telephone: 0116 254 9568 St Andrews House
Fax: 0116 247 0787 48 Princess Road East
E-mail: mail@bps.org.uk LEICESTER
http:/Iwww.bps.org.uk LEl 7DR

The British Psychological Society

Please respond direct to:
Forteviot,
14, Hope Terrace,
Edinburgh,
EH9 2AR

17th April, 2000

Dear Sir

The Physical Punishment of Children in Scotland

Please find enclosed a copy of comments prepared on behalf of and discussed with
The Special Interest Group of Clinical Psychologists working with Children and
Young People which is a sub-group of the Division of Clinical Psychology in
Scotland.

The comments have also been sent to Jan Tavendale, Scottish Division of Education
and Child Psychology who may respond on behalf of the BPS as a whole.

Yours sincerely,

Dr. Leonora Harding,
Chair,
Division of Clinical Psychology, Scottish Branch.



RESPONSE 73 – THE BRITISH PSYCHOLOGICAL SOCIETY: SPECIAL
INTEREST GROUP FOR CLINICAL PSYCHOLOGISTS WORKING WITH
CHILDREN

The Physical Punishment of Children in Scotland

Response from the Special Interest Group for Clinical Psychologists Working
with Children and Young people (Scottish Branch)

In responding to this document we would like to make a number of background
points

•We would endorse the view expressed in the United Nations Convention on the
Rights of the Child, and reported in section 3.25, that States must

“take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent maltreatment or
exploitation including sexual abuse, while in the care of parent(s),
guardian(s) or any other person who has care of the child”

•There is considerable research into parenting styles and how they affect children in
the short and longer term. In general it is agreed that children and their families are
happiest in a nurturing environment where children’s emotional needs are addressed
and met and where through consistent positive parenting they learn to behave
appropriately.

•Children learn in two main ways: from the consequences of their actions (operant
conditioning) and through copying important others (modelling).
In the operant conditioning paradigm physical punishment is used as an aversive
consequence to extinguish undesirable behaviour. Other methods are available
within this paradigm e.g.positively rewarding an incompatible behaviour, withdrawal
of attention, time out, etc.  It is likely that in the short term all these methods are
effective.
However, if we then look at what the child is learning in these situations using the
modelling paradigm, we find that they are getting very different messages. The child
who is exposed to a time out procedure learns how to remove himself from a
situation until he gains self control, the child who is physically punished learns that it
is alright to hurt someone more vulnerable than yourself

•There are a number of studies which look at the long-term consequences of
parenting which includes physical punishment. These suggest that greater physical
punishment is associated with higher levels of psychiatric symptoms and lower
general wellbeing in adolescents(1). That there appears to be a linear association
between the frequency of slapping and spanking during childhood and a lifetime
prevalence of anxiety disorder, alcohol abuse or dependence and externalising
problems (2).That harsh maternal discipline in a context of low maternal warmth was
associated with IQ scores for girls that are twelve points lower than the IQ scores of
girls who received low punishment and high warmth (3). That exposure to abuse
appears to increase the risk of involvement in violent behaviour and alcohol abuse(4)



All these studies looked at whole parenting style including smacking, it is not
always easy to untangle the different factors, but there does appear to be a
clear trend.

• Alternatives to physical punishment do exist, as outlined in the document and
above.  Professional knowledge about physical discipline evidences its destructive
emotional effects and the potential for serious injury or harm as a consequence of
misjudging the amount of force involved, or in losing control when applying corporal
punishment. There is also the question about whose needs are being met by
inflicting physical pain as a means of control or punishment.

•We would make a distinction between the physical management of children and the
physical punishment of them. Under the term physical management we would
include the appropriate holding of children who are in distress and the physical
restraint of children to stop them coming to harm.

References
1. Bachar E, Canetti L, et al (1997) Physical punishment and signs of mental distress in normal
adolescents. Adolescence 1997 Winter;32( 128):945-58.
2. MacMillan HL, Boyle MH, et al (1999) Slapping and spanking in childhood and its association with
lifetime prevalence of psychiatric disorders in a general population sample. CMAJ 1999 Oct 5;
161(7):805-9.
3. Smith JR, Brooks—Gunn J (1997) Correlates and consequences of harsh discipline for young
children. Arch Pediatr Adolesc Med 1997 Aug,151(8):777 -86.
4. Fergusson DM, Lynskey MT (1997). Physical punishment/maltreatment during childhood and
adjustment in young adulthood. Child Abuse Negl 1997 Jul;21(7):617-30.

Patricia Smith
Secretary, SIG CP working with children & young people (Scottish Branch)
Department of Clinical Psychology
1 Randolph Road
STIRLING FK8 2AU

14th April 2000



RESPONSE 73 – THE BRITISH PSYCHOLOGICAL SOCIETY: SPECIAL
INTEREST GROUP FOR CLINICAL PSYCHOLOGISTS WORKING WITH
CHILDREN

The Physical Punishment of Children in Scotland.

Response from the Special Interest Group for Clinical Psychologists Working
with Children and Young People (Scottish Branch)

Question 1: Do you agree with the Scottish Executive that parents should
continue to be allowed to use reasonable physical punishment for their
children?

We do not agree with the Scottish Executive that parents should continue to be
allowed to use reasonable physical punishment for their children.

Question 2: Do you agree with the Scottish Executive proposals set out
below?

Proposal 1: The law should make clear that physical punishment which
constitutes ‘inhuman and degrading treatment’ can never be justified as
‘reasonable chastisement’.

Proposal 2: The law should explicitly set out that, in considering
whether or not the physical punishment of a child constitutes
‘reasonable chastisement’, a Court should always have regard to:

a. The nature and context of the treatment;

b. Its duration;

c. Its physical and mental effects; and, in some instances,

d. The sex, age and state of health of the victim.

We agree with the Scottish Executive proposals 1 & 2.

Question 3: What, if any, factors should the law require a Court to consider
when determining whether the physical punishment of a child constitutes
‘reasonable chastisement’, over and above those factors set out in para. 5.4?

Please refer to background notes

Question 4: Are there any forms of physical punishment which should never
be capable of being considered as ‘reasonable’? Specifically, should the law
state that any of the following can never be considered as reasonable:

a. Blows to the head (risking injuries to the brain, eyes and ears)?

b. Shaking children? (risking injuries to the brain)?

c. Using implements (e.g. canes, slippers, belts)?



d. The physical punishment of very young children (and if so, of
what age)?

We would agree that all the actions described in ‘a - d’ should never be considered
as reasonable physical punishment. When considering the age of the child who is
being exposed to physical punishment, issues of emotional and intellectual capacity
should be considered as well as chronological age, i.e. the child should be able to
understand what is happening and why.

Question 5: Who should be able to administer ‘reasonable chastisement’?
Should it be:

a. Only those with parental responsibilities and rights under the
Children (Scotland) Act 1995)?

b. As now, all those acting on behalf of parents in looking after
children (except in settings where physical punishment has been
outlawed)?

c. All those acting on behalf of parents, but only if they have been
given explicit permission to physically punish the child?

In our view only those meeting the criteria in ‘c’ and it would be essential to clearly
define what is meant by ‘explicit’.

Question 6: Should there be a ban on corporal punishment in childcare
centres, by childminders and in non-publicly funded pre-school centres?

Yes, there should be a ban on corporal punishment in childcare centres, by
childminders and in non-publicly funded pre-school centres.
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SUBMISSION FROM BARNARDO’S SCOTLAND

Barnardo’s Scotland provides 53 services to some of the most vulnerable and disadvantaged children
and young people throughout Scotland. These services range from fostering and adoption, intensive
programmes with young offenders, education and support to those with emotional, social and
behavioural difficulties, support to children and families affected by disability, homelessness,
HIV/AIDS, domestic violence and sexual abuse, as well as residential and community support to
looked after children.

Barnardos’ Scotland is pleased to have the opportunity to submit evidence on the Criminal Justice
(Scotland) Bill.

The evidence that follows concentrates on four sections of the Bill:
s.14: Victim statements
s.21: Remand and committal of children and young persons
s.43: Physical punishment of children
s.44: Youth crime pilot study

s.14 Victim statements:

� The age to have the right to make a statement should be lowered to twelve

We welcome the proposal to give young people the right to make victim statements.  Whilst we
recognise that section 14 (12) allows the Scottish Ministers to change the age at which young people
can exercise this right, the legislation should be clear from the start on the appropriate age. We would
suggest that this age is twelve years old in order to achieve consistency with other legal rights.

Twelve is the age at which a child is presumed to have sufficient maturity and understanding for many
civil law purposes, including participating in civil court proceedings.  Also, the Scots Law Commission
has recently recommended that there should be an absolute bar on prosecuting children under the
age of twelve.

When young people decide to exercise this right we would seek assurances from the Scottish
Executive that those taking the statement from the young person will have undergone appropriate
training and have recognised skills in dealing with vulnerable young people.  It is also important that
the Scottish Executive clarifies the range of offences that will apply for the use of victim statements.

s.21 Remand and Committal of Young Persons

� No child under the age of 16 should ever be placed in an adult prison

� There is an urgent need to review the provision of secure accommodation

The UN Convention on the Rights of the Child states that “every child deprived of liberty shall be
separated from adults unless it is considered in the child’s best interests not to do so” (Article 37(2)).
Although the UK government has entered a reservation related to this article the Scottish Parliament
should be aiming to meet internationally agreed standards and ensure that no child under the age of
16 is ever held in an adult prison.

The proposal in section 21 provides that young people aged 14-16 who are certified as unruly or
depraved could be held on remand in a Young Offenders Institution as an alternative to an adult
prison. As is made clear in the UN Convention, these young people should not be held in the same
places as adults. Prison staff are not trained to deal with this age group and a prison environment is
clearly damaging and dangerous for young people vulnerable to peer influences. Holding them in
Young Offenders Institutions does not relieve this concern.



We agree that there is a need for legal change in this area but this change should be about
preventing young people from being held in adult prisons.  To address this situation means paying
more attention to the availability and resourcing of secure accommodation in Scotland.

It is widely acknowledged that there has been a shortage of secure places in Scotland for some time.
At the moment there are only 91 secure places available in Scotland, 78 of them in three large units
(St Mary’s Kenmure, Rossie School and Kerelaw).  The majority of these places are occupied long
term and there are only a handful of secure places available for young people on remand.  As a result
it is often the case that young people are remanded in adult prison or are placed in a secure unit in
England.  Within the last few weeks we have been made aware that places in England may no longer
be available for this purpose.

Other agencies such as SACRO, the Scottish Human Rights Centre and the Scottish Children’s
Reporters Administration also share our concerns in relation to this issue.  The Criminal Justice Bill
provides an excellent opportunity for the Scottish Parliament to tackle these concerns and ensure that
Scotland meets the standards of the UN Convention on the Rights of the Child.

s.43 Physical Punishment of Children

� Children are entitled to the same protection under the law of assault as adults

� The defence of ‘reasonable chastisement’ should be abolished

� Need for public information campaign on positive, non-violent discipline

Barnardo’s Scotland has played an active role in the Children are Unbeatable! Alliance and fully
endorses the evidence submitted by them.  Although we welcome Section 43 of the Criminal Justice
(Scotland) Bill, we remain convinced that the Bill should abolish the defence of 'reasonable
chastisement' to protect all children.  In addition, the Committee needs to put pressure on the Scottish
Executive to support a public information campaign on positive, non-violent discipline.

The European Court of Human Rights has already held that the law in Scotland is not adequate to
protect children and needs to be changed. Therefore, legal reform is essential and the question for
the Committee is how far the reform should go.  Our belief is that there needs to be a sound legal
basis that ensures children and young people have the same protection under the law of assault as
adults.

The main purpose of the law reform has to be about changing people’s attitudes, not punishing
parents.  Experience from countries that have already implemented a ban, such as Sweden, shows
us that legal reform can make an impact on attitude and practice.  It has not resulted in an increase in
parents being taken to court or of social work intervention.  A similar change in law in Scotland would
mean that the courts would treat assaults against children in the same way as assaults against adults.
This would allow for a sensible prosecution policy that intervenes where necessary whilst at the same
time making parents think twice before physically harming their child.

Barnardo’s has many services in Scotland that provide support for parents and their children.
Research undertaken by Barnardo’s has identified a number of risk and protective factors for children
with emotional and behavioural problems (‘What Works for Troubled Children?’ by Ann Buchanan
(1999)).  Punitive, authoritarian / inflexible parenting is one of the risk factors in family settings
therefore Barnardo’s works with families to promote positive parenting.  When addressing issues
around physical punishment many parents acknowledge that smacking is not an effective form of
discipline.  The use of physical punishment often has more to do with parents being unable to
manage the stress and pressures that they are facing.  Legal reform has to be accompanied by a
systematic programme of public information and support for parents.

s.44 Youth Crime Pilot Study

� Support for the pilot study

Barnardo’s Scotland has been actively involved in the Scottish Executive review of Youth Crime and
is in full support of the proposals to extend the situations where 16 and 17 year olds can be referred



to the Reporter rather than entering the adult criminal justice system.  We believe that the Children’s
Hearing system provides a more appropriate framework for addressing the offending behaviour and
meeting the needs of these young people.

Apart from making the appropriate legal changes to allow this pilot to happen, the Scottish Executive
will need to ensure that there are adequate resources for social work teams and partner agencies.
There may also be a need for additional training for panel members.  Success of the pilot schemes
will depend on access to an appropriate range of disposals.  Barnardo’s services such as CHOSI,
Freagarrach and New Directions have demonstrated that effective, targeted and challenging
programmes can be delivered to young offenders aged 16 and 17.
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SUBMISSION FROM SAVE THE CHILDREN

1. Introduction

Save the Children is pleased to provide written evidence on the Criminal Justice (Scotland)
Bill. As an international children’s rights organisation working in 70 countries across the world
we draw on extensive experience working directly with children, young people and their
families. Our activities are informed by  listening to children’s views on all issues that concern
them. All our work is guided by the UN Convention on the Rights of the Child to which the UK
Government is a signatory.

We would urge the Justice Committee to ensure that the Bill, in all aspects that affect
children under the age of 18, meets the standards of the UN Convention. The articles
which are particularly relevant for both youth justice and physical punishment  of children are:

Article 3 which states that the best interests of the child should be paramount
Article 12 which states that children’s views should be taken into account in all matters that
affect them
Article 19 which requires all governments to protect children from ‘all forms of physical and
mental violence’ whilst in the care of the parents or others
Articles 37 which gives children legal rights to appropriate treatment, separation from
detained adults, contact with family and access to legal and other assistance
Article 40 on the administration of juvenile justice which includes the principle that recourse
to judicial proceedings and institutional placements should be avoided wherever possible.

In addition  we would  the draw the Committee's attention to the United Nations Standard
Minimum Rules of the Administration of Juvenile Justice ( The Beijing Rules, 1985)
which for example states that ’the placement of a juvenile in an institution shall always be a
disposition of last resort and for the minimum necessary period’ (19.1)

In this submission we will focus primarily on Part 7: Children (section 43 to 44) which aims
to clarify the law in relation to the physical punishment of children under the age of 16 and the
introduction of the power to establish youth crime feasibility pilot schemes for 16 and 17 year
olds. We will also refer to Part 2: Victims Statements and Part 4: Remand and committal
of children and young persons.

2.  Part 7: Physical punishment of children

Save the Children supports the Bill’s proposal to ban the hitting of children under 3 but
believes that this protection should be extended to all children, regardless of age by
the removal of the out of date defence of ‘reasonable chastisement’.

Save the Children wholly supports the Bill’s proposals on blows to the head, shaking
and using implements.

Save the Children supports the Bill’s proposal to not introduce ‘any new investigation
and enforcement regime’ with potential cases of assault to be dealt with as present.

Save the Children supports the Bill’s proposal to ensure that regulation on physical
punishment is extended to all childminders and non-publicly funded pre-school
centres.

Save the Children believes that babysitters and nannies working in the child’s home
should not use physical punishment.

Save the Children considers that the Scottish Executive has taken a brave and commendable
position in proposing the provisions of the bill on physical punishment. We believe that the
Scottish Executive has responded positively to the responses received to its consultation on
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physical punishment in 2000. The Bill goes some way towards ensuring that children are
better protected and that they are given a clear and consistent message about the
inappropriateness of using violence to solve problems.

Save the Children urges the Scottish Parliament to go further and ensure that children’s
human rights are fully protected. To achieve this, the out of date defence of ‘reasonable
chastisement’ must be removed.  We believe that children require the same protection
under the laws of assault as adults; no more, no less. Currently this is not the case.
Children are the smallest and most vulnerable members of our society yet our laws do not
fully protect them. As adults we need to ensure that children are safe from harm and grow up
in a society that respects their entitlement to human rights. We have come a long way since
domestic abuse was regarded as a private matter; we need now to move forward to ensure
that children too have the same protection as all adults.

Save the Children is not alone in proposing a ban on physical punishment. We are a leading
member of the Children are unbeatable! Alliance which has 300 members in the UK and over
70 in Scotland. The major children’s organisations are all active members as are leading
professional organisations. Internationally we are members of the Global Initiative to End All
Corporal Punishment of Children which has the support of the United Nations High
Commissioner for Human Rights, Mary Robinson, members of the Committee on the Rights
of the Child, UNICEF and UNESCO. We support wholeheartedly the submission that the
Justice Committee has received from Children are unbeatable and to which we have
substantially contributed.

Four key areas inform our views as an organisation:
• The principles of children’s human rights as outlined in the UN Convention and other

human rights instruments and legislation such as the Human Rights Act
• The positive experience and change in attitude of other countries which have already

banned the hitting of children
• The evidence of both Save the Children's and others experience and research
• The views of children themselves

Children’s human rights
In 1995, the international monitoring body of the UNCRC, the committee on the Rights of the
Child, formally recommended that the UK Government ban all corporal punishment. The UN
Committee will be considering the Second UK Government report during the next year as well
as taking evidence from NGOs. The UK is undoubtedly likely to be criticised again on its
second report. A ban on hitting children under three would only go part of the way towards
responding to the anticipated critical view of the UN Committee.

International experience
Nine other countries across Europe have now abolished the use of physical punishment in the
home. These include Austria, Germany, Norway and Sweden. In Sweden where corporal
punishment was banned 20 years ago, the evidence shows that there has been no  increase
in the prosecution of parents for trivial smacking. We would expect that this would also be
the case in Scotland.

There has also been a major shift in public attitudes in Sweden with the vast majority of those
under the age of 35 supporting a ban. 89% of the total population now do not believe that
hitting children works. We would also see the new Bill as providing a major impetus to a
change in public attitudes- educative rather than punitive.

Evidence and experience
Our organisation, along with the other members of the Children are unbeatable! Alliance
works with thousands of children and parents every year. We know from our experience that
parents do not like ‘smacking’ their children. Most parents welcome alternatives (and  use
alternatives regularly) but in stressful and pressurised situations they can resort to hitting their
children. In some circumstances this leads to serious physical abuse. We believe that there
needs to be a major public information campaign as well as a wide availability of
support for parents to complement the proposed legislative changes. This dual
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approach has been taken in all countries which have banned physical punishment.
This is most notable in Germany where a ban was recently implemented.

The majority of children in Scotland and the UK generally experience being hit at a very
young age. The proposals for protecting children under 3 are therefore a welcome
acknowledgement of children’s vulnerability at this important developmental stage in their
lives.  It is recognised within the child development field that children learn to imitate adults’
behaviour from even the earliest days following birth. The enlightened position of a ban for
under threes needs to extend to all children and young people. A partial ban will send out
confused messages to parents and most importantly to children. It is impossible to
regard a situation where a child can be hit on their third birthday as just, appropriate or
constructive.

Children’s views
The Scottish Parliament and Scottish Executive have  consistently demonstrated their
commitment to listening to children and young people. This is to be applauded. The area of
physical punishment should not be an exception. Our experience is that young people  bring
thoughtful insights and sensible suggestions to the complex debate on physical punishment.
Save the Children believes that children’s views should therefore significantly influence the
principles of the Bill.

Children  have strong views on the appropriateness of physical punishment. A survey of 1300
children across Scotland carried out by Save the Children found that children were
overwhelmingly opposed to being hit by adults – 94% of children surveyed believed that
are other ways of disciplining children and would prefer adults to use alternatives to
hitting. They firmly believed it sets a very bad example to children by teaching them that the
use of violence is an acceptable way to respond. Three quarters of children believed it is
absolutely wrong for wrong for a parent or other adult ever to hit a child. The children
who took part in the survey were between 6 and 17 years and would not be themselves
protected by the current legislative proposals.

The findings of the survey showed that;

• Children feel confused because the same parents and other adults who tell them
hitting is wrong, use hitting themselves

• Children view hitting as a spontaneous response to an adult’s stress, anger or
frustration, rather than a reasonable act

• Children are concerned about the power exerted by an adult, given the difference in
size, and worry that physical punishment could result in a range of injuries, from
bruising to broken bones and brain damage

 ( It Doesn’t Sort Anything, Save the Children, 2002)

3. Part 7: Youth Crime Pilot Study

Save the Children welcomes the Bill provision enabling a pilot study to be established
diverting 16 and 17 year olds away from the adult criminal justice system to the
children’s hearings system.

We believe that it is more appropriate that young people under the age of 18 are dealt with by
the juvenile justice system. This would bring Scotland alongside other European countries
which have a higher age of entry into adult judicial systems. It would also be in line with
Article 40 of the UN Convention -’recourse to judicial proceedings and institutional
proceedings should be avoided wherever possible and appropriate’ and the Beijing Rules.
The gap in appropriate provision for this age group is one which we hope this part of the Bill
will begin to rectify.

4. Part 2: Victims Statements
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Save the Children would wish to see the age limit lowered for victim statements.
Paragraph 64 indicates that the right of children to make a victim statement will pass to the
primary carer in the case of a child under 14. We would urge consideration of lowering this
age in line with other ages of capacity . However we would emphasise that any child or young
person under the age of 18 making a witness statement should have full access to expert
advice and support.

5. Part 4: Remand and committal of children and young persons

Save the Children supports the principle  that a young person under 16 with an unruly
certificate  should not be placed in an adult prison or young offender institution.
However we are concerned that there are not currently enough local authority secure
accommodation placements. There is therefore  a significant possibility that this option will not
be open to the courts and that young offenders will be remanded to young  offender
institutions and in some cases adult prisons. This contravenes the principles of the UN
Convention and is not in the best interests of the young person.

ADDITIONAL DOCUMENTS AVAILABLE FROM CLERK ON REQUEST

We Can Work it Out: Parenting with confidence.

A Generation Without Smacking: The impact of Sweden’s ban on physical punishment.

“It Doesn’t Sort Anything!”: A report on the views of children and young people about the use
of physical punishment.
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SUBMISSION FROM CHILDREN 1ST

Over 100 Years of Protecting Children and Supporting Parents

‘I’m at my wit’s end.  My son is out of control.  It’s like he’s in charge of me.  I don’t know what to do – I
smack him but it doesn’t work and it makes me feel worse.’

This is typical of what we hear at CHILDREN 1ST both from parents at our centres but also parents
who phone ParentLine Scotland our free helpline.

Being a parent isn’t easy and we do not want to make their job any harder.  But we know through our
work that when parents are given alternatives to smacking everybody feels better and the parent child
relationship improves.

Since the 1937 Children and Young Persons (Scotland) Act setting out the defence of reasonable
chastisement was introduced, we have been campaigning for the removal of the defence.  Why?
Because our inspectors saw the harsh realities of children’s everyday lives and the damage that
physical violence did to children both physically and mentally.

CHILDREN 1ST had inspectors from 1884 to the 1970s.  It is shocking that in the 21st century we are
still debating how hard you can hit a child, how often, what with and at what age.

CHILDREN 1ST believes that the only way to protect all children is to have a total ban on hitting
children.  However we welcome the Scottish Executive taking this brave first step forward to a fairer
and kinder world for children.

We are concerned that those who suggest that a parent will be prosecuted for tapping a child on the
hand have hijacked this debate which is ultimately about children’s welfare.   It is imperative that our
decision-makers do not allow this smokescreen to obscure the principled reform of law to give children
the same right to protection from assaults as adults.

Permitting adults to hit children under the guise of "reasonable chastisement" disregards children's
human rights, perpetuates violence such as bullying at school, and is inconsistent with a modern
democracy.

Children do need boundaries so the Justice 2 Committee should encourage the Scottish Executive to
launch a public information campaign on positive non-violent discipline so that adults learn to stop
hitting children. There is a huge range of materials available, as hitting children has been made illegal
in 9 European countries such as Croatia, Cyprus and Germany.   Sweden became the first country to
ban smacking in 1979 and now only 6 per cent of Swedes under the age of 35 support smacking.

Research on Parents’ Views

The core objective of the Bill is the protection of vulnerable babies, toddlers, and children from
physical abuse. The Scottish Executive is clearly listening to parents’ views on physical punishment.

For over 100 years CHILDREN 1ST, the Royal Scottish Society for Prevention of Cruelty to
Children, has been working to give every child in Scotland a safe and secure childhood.

In our projects throughout Scotland, CHILDREN 1ST supports families under stress, protects
children from harm and neglect, helps them recover from abuse and promotes children’s rights and
interests.

CHILDREN 1ST has strong public support throughout Scotland, with over a 1000 volunteers.  We
raise over eighty per cent of our income through voluntary donations from businesses, trusts and
the public.



Rigorous Mori polls have revealed parents to be overwhelmingly supportive of legislation where there
would be no prosecution for trivial offences.

• Mori polls in 1998 and 1999 found 73% of adults would support a ban, given that assurance.

• A Mori poll commissioned by our sister organisation, the NSPCC in February 2002 found that
97% of adults said parents should not be allowed to physically punish babies up to 18 months
old.  98% saying parents should not be allowed to hit children round the head, and 96%
saying parents should not be allowed to use implements.  78% were against parents being
allowed to hit toddlers under three.

The practical experience of Sweden is instructive.  In Sweden, where there has been a ban on hitting
children for 20 years, not one single parent has been prosecuted for a trivial offence, and there is
absolutely no intention to do so here.  The Committee should recommend that draft guidance to
Procurators Fiscal be published to reassure parents on this point.

The Bill’s Message

The Criminal Justice (Scotland) Bill makes provision for:

� Removal of the defence of ’reasonable chastisement’ if a carer hits a child under three.  The child
therefore has the same protection from assault as an adult;

� Permits the defence of reasonable chastisement when an adult hits a child aged three and over;
� Removes the defence of ’reasonable chastisement’ if a carer hits a child, of any age, with an

implement;
� Removes the defence of ’reasonable chastisement’ if a carer inflicts blows to the head or shakes a

child of any age.

The problem is that the Bill continues the practical and legal confusion in trying to define an ’acceptable’
level of violence towards children.   We all know it is a criminal assault to hit an adult but the Bill will make
it lawful for a parent to hit a child aged 3 and over.  It will continue to make it difficult to prosecute people
for child abuse. By removing the defence of ’reasonable chastisement’ a clear message is delivered to
all carers ’it is no more acceptable to hit a child than to hit another adult or an animal.

Hitting Children is Common

We must not underestimate the frequency and severity of the hitting of children in Scotland:

� 33,000 children were referred to the Scottish Children’s Reporter Administration last year, with
28,000 of these being care and protection cases.  This translates to the equivalent of more
than the entire primary school population of Edinburgh suffering or being at risk from harm. (April
2002)

� Government sponsored research tells us that children get smacked a lot in the UK today.  Three-
quarters of a large sample of mothers admitted they had already smacked their baby by the age of
one (some smacking babies daily or more often, and one in seven smacking with "moderate
severity"). ("A Community Study of Physical Violence to Children in the Home and Associated
Variables", Marjorie A. Smith, Thomas Coram Research Unit, London)

� In families in which both parents were interviewed, over a third of children (35%) were hit weekly
or more often by either or both parents.  And in these families, a fifth of the children had been hit
with an implement, and over a third punished "severely". (Physical Punishment of Children in Two
Parent Families", Gavin Nobes and Marjorie Smith, Clinical Child Psychology and Psychiatry 1997
pages 271 - 281)

Parents are all different but those who hit tend to hit more often and more harshly.   "Understanding
Child Abuse" (David N Jones, John Pickett, Margaret R Oates and Peter Barbor. Macmillan Education,
2nd Edition 1987) is a standard handbook for social workers.  It states that it is "very noticeable that
parents who injure their children, at whatever age and however seriously, more often than not relate
the event to a concept of punishment, even when they accept that they went 'too far" (p 27).



Our sister organisation the NSPCC carried out a survey child protection and family support staff (each
had an average of 13 years experience in child protection and they were asked to respond from their
entire professional experience and not just from their years with the NSPCC) in December 2001.  The
survey found that, of the 190 respondents:

• 78 % thought a law to protect children from being hit would help their work.

• 70% agreed that "the existence of ’reasonable chastisement’ in law sends a message to
abusive and potentially abusive parents that persistent and harsh physical punishment is
acceptable."

• 88% had been involved in one or more abuse or neglect cases where physical punishment
had been a factor in the child being placed on the child protection register.

Child protection workers know the damage caused to children.  The consequences are many but one
result is clear - violence leads to more violence.

Alternatives to Hitting do Work

At CHILDREN 1ST we know that most parents do not want to hit but they do not know what else to do.
Our helpline, ParentLine Scotland has received over 26,000 calls since opening in March 1999.  The
top call remains consistent - calls from parents about the behaviour of their children and teenagers.
Some of these calls are about very serious problems such as drug abuse and criminal activities.  But
the vast majority are about how to set boundaries and how to discipline children.

 CHILDREN 1ST also runs Family Support Projects that help parents to improve their relationship with
their children, to develop their parenting skills to manage the sometimes difficult behaviour of their
children and to re-discover the fun in the relationship with their child.

Alan who has two children aged 8 and 10 talks about what he gained from attending a parenting group
at one of our centres.

‘In the group we talked about how to bring up your kids.  Things have changed from years ago.  You just
can’t hit them all the time.   There are different ways of disciplining ways that seem to work.  It’s important
to understand how to cope with kids.  In the group listening to people’s ideas I learnt different ways.

I’m at home with the kids.  And I’ve found ways to keep them occupied.  I’ve learnt how to control and
discipline them without using force.  I did things suggested in the group and now my son has stopped his
temper tantrums.’

Every parent who attends our groups talks about how their relationship with their children improves and
that their children are much happier.

Conclusion

Most law is about principle, and the purpose of legal reform is not to punish parents or increase state
interference in family life, but to send a clear signal that no level of violence towards children is socially
acceptable.  Not so long ago, domestic violence was considered acceptable but social attitudes change.

It is important to consider the wealth of our experience as well as our numerical strength when
considering this response.  The opinions expressed in this submission are the product of practical
experience, the promotion of ‘best practice’, adopting innovative and effective solutions to difficult
problems, research and comparative study such as of the Swedish and German experience.

Parenting is the most difficult job in the world and parents deserve our support.  However an adult's
'parental rights' stop when exercising those rights hurts children.  Children then deserve the protection
of the State.



We urge the members of Justice 2 to call for a ban on the physical punishment of all children and for a
public information campaign on positive, non-violent discipline.  Nonetheless we do welcome the
Scottish Executive’s brave step as it sends out a clear and important message: that adults should
learn to stop hitting children!



1

J2/02/21/6

SUBMISSION FROM CHILDREN ARE UNBEATABLE! SCOTLAND

An alliance of organisations and individuals seeking legal reform to give children the same protection
under the law on assault as adults and promoting positive, non-violent discipline.

A female is taken to her GP covered in bruises - on her upper right arm, on her lower left arm, on the
calf of her left leg and on the thigh of her right leg.  In addition her jaw is swollen from where the male
has delivered a "measured blow in her own interests".  The female is distressed.  No prosecution is
forthcoming because the male is the father and the female is the daughter and he argues reasonable
chastisement, as she is "a very naughty girl".  If the man and women were adult partners then the law
would intervene.  Twenty years ago, however, society would have ignored the situation dismissing it
as a ’domestic’ as the man has the right to discipline his wife.  It is now time that Scotland adopted the
same attitude to violence towards children!

Permitting adults to hit children under the guise of "reasonable chastisement" disregards children’s
human rights, perpetuates violence such as bullying at school, and is inconsistent with a modern
democracy. As the Justice 2 Committee considers this Bill, we urge you to adopt the principle that the
law in Scotland should offer the same protection from assault to children, as adults enjoy.

Children do need boundaries so the Justice 2 Committee should encourage the Scottish Executive to
launch, forthwith, a public information campaign on positive non-violent discipline so that adults learn
to stop hitting children. There is a huge range of materials available as hitting children has been made
illegal in 9 European countries such as Croatia, Cyprus and Germany.   Sweden became the first
country to ban smacking in 1979and now only 6 per cent of Swedes, under the age of 35, support
smacking.

Informed View of the Bill
The Children are unbeatable! Alliance welcomes Section 43 of the Criminal Justice (Scotland) Bill but
we remain convinced that the Bill should abolish the defence of ’reasonable chastisement’ to protect
all children.

The Scottish Executive has taken the lead on the matter and we welcome this first brave step. The core
objective of this section of the Bill is the protection of vulnerable babies, toddlers, and children from
physical abuse. The Scottish Executive is clearly listening to parents’ views on physical punishment.
Rigorous Mori polls have revealed parents to be overwhelmingly supportive of legislation where there
would be no prosecution for trivial offences.

• Mori polls in 1998 and 1999 found 73% of adults would support a ban, given that assurance.

• A Mori poll commissioned by the NSPCC in February 2002 found that 97% of adults said
parents should not be allowed to physically punish babies up to 18 months old.  98% saying
parents should not be allowed to hit children round the head, and 96% saying parents should
not be allowed to use implements.  78% were against parents being allowed to hit toddlers
under three.

The practical experience of Sweden is instructive.  In Sweden, where there has been a ban on hitting
children for 20 years, not one single parent has been prosecuted for a trivial offence, and there is
absolutely no intention to do so here.  The Committee should recommend that draft guidance to
Procurators Fiscal be published to reassure parents on this point.

The Bill’s Message
Section 43 of the Criminal Justice (Scotland) Bill makes provision for:

� Removal of the defence of ’reasonable chastisement’ if a carer hits a child under three.  The child
therefore has the same protection from assault as an adult;

� Permits the defence of ’reasonable chastisement’ when an adult hits a child aged three and over;
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� Removes the defence of ’reasonable chastisement’ if a carer hits a child, of any age, with an
implement;

� Removes the defence of ’reasonable chastisement’ if a carer inflicts blows to the head or shakes a
child of any age.

The problem is that the Bill continues the practical and legal confusion in trying to define an ’acceptable’
level of violence towards children.   We all know it is a criminal assault to hit an adult but the Bill will make
it lawful for a parent to hit a child aged 3 and over.  It will continue to make it difficult to prosecute people
for child abuse. By completely removing the defence of ’reasonable chastisement’ a clear message is
delivered to all carers ’it is no more acceptable to hit a child than to hit another adult or an animal.

Hitting Children is Common
We cannot underestimate the frequency and severity of the hitting of children in Scotland:

� 33,000 children were referred to the Scottish Children’s Reporter Administration last year, with
28,000 of these being care and protection cases.  This translates to the equivalent of more
than the entire primary school population of Edinburgh suffering or being at risk from harm. (April
2002)

� Government sponsored research tells us that children get smacked a lot in the UK today.  Three-
quarters of a large sample of mothers admitted they had already smacked their baby by the age of
one (some smacking babies daily or more often, and one in seven smacking with "moderate
severity"). ("A Community Study of Physical Violence to Children in the Home and Associated
Variables", Marjorie A. Smith, Thomas Coram Research Unit, London)

� In families in which both parents were interviewed, over a third of children (35%) were hit weekly
or more often by either or both parents.  And in these families, a fifth of the children had been hit
with an implement, and over a third punished "severely". (Physical Punishment of Children in Two
Parent Families", Gavin Nobes and Marjorie Smith, Clinical Child Psychology and Psychiatry 1997
pages 271 - 281)

Parents are all different but those who hit tend to hit more often and more harshly.   "Understanding
Child Abuse" (David N Jones, John Pickett, Margaret R Oates and Peter Barbor. Macmillan Education,
2nd Edition 1987) is a standard handbook for social workers.  It states that it is "very noticeable that
parents who injure their children, at whatever age and however seriously, more often than not relate
the event to a concept of punishment, even when they accept that they went 'too far" (p 27).

This professional opinion is reinforced by a survey of NSPCC child protection and family support staff
(each had an average of 13 years experience in child protection and they were asked to respond from
their entire professional experience and not just from their years with the NSPCC) in December 2001.
The survey found that, of the 190 respondents:

• 78 % thought a law to protect children from being hit would help their work.

• 70% agreed that "the existence of 'reasonable chastisement' in law sends a message to
abusive and potentially abusive parents that persistent and harsh physical punishment is
acceptable."

• 88% had been involved in one or more abuse or neglect case where physical punishment had
been a factor in the child being placed on the child protection register.

Child protection workers know the damage caused to children.  The consequences are many but one
result is clear - violence leads to more violence:

• Kalmus’ analysis of a nationally representative sample of 2,143 people found that
experiencing physical punishment as a teenager more than doubled the probability of spousal
violence in later life (D.S. Kalmus, 1984, “The inter-generational transmission of marital
aggression” in Journal of Marriage and the Family, Vol. 46 pp11-19)

• As early as 1957, Sears and others found a relationship between physical punishment and
aggression in children.   More recent studies found that the more corporal punishment children
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experienced, the greater their physical aggression against other children’. (Kandel, 1992,
‘Physical punishment and the development of aggressive and violent behaviour’, Family
Research Laboratory, University of New Hampshire, Durham)

Principle of Respect for Human Rights
The Universal Declaration on Human Rights, which the UK like many states has adopted, upholds
"everyone's" - including children's - fundamental rights to respect for their human dignity and physical
integrity and to equal protection under the law.

The Convention on the Rights of the Child, accepted by the UK in 1991 and by 191 states worldwide,
requires governments to protect children from "all forms of physical and mental violence" while in the
care of parents and others. The Committee on the Rights of the Child interprets the Convention as
requiring action to abolish all corporal punishment of children, however light. It has recommended
legal reform and comprehensive public education to the UK (in 1995) and to many states in all
continents.   The Committee will be re-examining the UK's record in 2002 and is certain to express
concern at the continued legality of corporal punishment.

The European Court of Human Rights, in the case of A v UK (September 1998) found unanimously
that the repeated beating of a young English boy by his stepfather with a garden cane constituted
inhuman or degrading treatment in breach of article 3 of the European Convention on Human Rights.
The UK is required to change its domestic criminal law to provide "effective deterrence" and better
protection. It is not generally known that when the originating case went back to the Crown Court for
trial, the jury unanimously acquitted the father, although it was not disputed that he had used a belt to
hit his four year-old son, causing bruising, for not writing his name (Southwark Crown Court, May 14
2001). Nothing could more clearly illustrate the failure of domestic law, including the Human Rights
Act, to protect children’s Convention rights.

The UN Convention on the Rights of the Child requires our Government to consult with children and to
take their views into consideration.  The recent research undertaken by Save the Children of 1,300
children established that:

• 94% of children said YES, there are many ways, other than using physical punishment, in which
parents and adults can discipline children.  Children would prefer them to use the alternatives they
suggested, rather than hit them.

• Children view the use of physical punishment by adults as a spontaneous response to behaviour
triggered by anger, frustration or stress.  They do not view it as a reasonable act.

Arbitrary Age for Protection
If a child doesn't understand why s/he shouldn't put her fingers in an electrical socket, for instance, s/he
won't understand the reason for the smack!  Not all children are the same at aged three e.g. their powers
of comprehension may be different because they have a learning disability.  The age of three is arbitrary
and will make enforcement difficult.

Principle of Non-Violent Discipline
From the Alliance’s experience, most parents do not want to hit but they do not know what else to do
e.g. by analysing calls to CHILDREN 1ST's ParentLine Scotland, the national helpline for parents and
carers throughout Scotland.

CHILDREN 1ST also runs Family Support Projects which help parents improve their relationship with
their children, to develop their parenting skills to manage the sometimes difficult behaviour of their
children and to re-discover the fun in the relationship with their child.  Karen, who has a 9 year old son,
explains the benefits:

‘Being an adult you forget what it’s like to be a child - too busy dealing with the stresses of adult life.
One of the things we did was to play board games and we had to act like children.  That was a real
eye opener as well.  Before we did the exercise, if I was playing a game with my son and he started
mucking about, I’d get fed up with him and tell him to play it properly.  I’d then put the board game
away and he would have a tantrum.  In that exercise I had to play the part of a child and think like a
child and remember what I used to be like as a child.  I used to love cheating - it was the highlight of
the game - being silly and acting daft.
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You need to try and put yourself in their place.  It’s amazing what you forget.’

Conclusion
Most law is about principle, and the purpose of legal reform is not to punish parents or increase state
interference in family life, but to send a clear signal that no level of violence towards children is socially
acceptable.  Not so long ago, domestic violence was considered acceptable but social attitudes change.

It is important to consider the wealth of our experience as well as our numerical strength when
considering this response.  The opinions expressed in this submission are the product of practical
experience, the promtion of ‘best practice’, adopting innovative and effective solutions to difficult
problems, research and comparative study such as of the Swedish and German experience.

In Scotland, the Children are unbeatable! Alliance has the support of nearly 70 organisations and
individuals including paediatric professionals, the Scottish Out of School Care Network, Women's Aid and
the Zero Tolerance Trust. There are now more than 300 organisations throughout the UK working
together to promote the idea that it is no more acceptable to smack a child than for one adult to hit
another. Children are unbeatable! is part of  EPOCH WORLDWIDE which is an informal network  of
over 70 Non Governmental Organisations in over 40 States seeking to end all corporal punishment of
chldren.

The Alliance has also signed up to the ‘Global Initiative’ which has the support of the High
Commissioner for Human Rights Mary Robinson, UNICEF and members of the Committee for the
Rights of the Child. The Initiative campaigns to increase awareness of the corporal punishment of
children, ensures that children’s views are heard and promotes non-violent ways of caring for children.

Parenting is the most difficult job in the world and parents deserve our support.  However an adult's
'parental rights' stop when exercising those rights hurts children.  Children then deserve the protection
of the State.

We urge the members of Justice 2 to call for a ban on the physical punishment of all children and for a
public information campaign on positive, non-violent discipline.  Nonetheless we do welcome the
Scottish Executive's brave step as it sends out a clear and important message: that adults should
learn to stop hitting children!

We would all like to live in a less violent society and we each have the power to make that happen.

Members of the CAU Strategy Group would be pleased to provide further information and clarification to
the Justice 2 Committee either in writing or by giving evidence in person

April 2002.
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SUBMISSION FROM COMMUNITY PRACTITIONERS & HEALTH VISITORS
ASSOCIATION

In responding to this document there has been:
• Discussion widely with members of the parenting and family support interest group and other health
visiting and school nursing colleagues.
• Requested feedback on the consultation document.
• Attendance at EPOCH alliance meeting to discuss responses to consultation document.
• Requested feedback from the CPHVA membership via the Journal, article is due to be published.

We feel the Executive has not gone far enough as it appears to condone ’reasonable’ physical
punishment against one the most vulnerable groups within our society. There is also broad scope in
an individual definition of what may considered ‘reasonable’. Surely any physical attack against anyone
within society cannot be deemed ‘reasonable’.

The way the consultation is framed also causes great debate. Many feel that the consultation
document was deeply unsatisfactory, allowing for only limited response because the options for
discussion were themselves limited. Simply answering 'yes' or 'no' would not fully reflect our view or
position.

Therefore, the consensus is that, in order to minimise confusion over the options and to make the
position of the CPHVA clear each answer will begin with the agreed preface.

'In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.'

All of those consulted were in agreement with this stance, with the exception of one health visitor who
believed in the parents right to smack their child. It was interesting that several health visitors had
recently changed their minds after discussion. All were aware that parents smack their children and
that criminalising it would be impossible to enforce. However, the alliance states that the way the law
works with adults, small misdemeanours are not prosecuted. A prohibition of smacking would
encourage parents to seek other ways of managing children and parenting education and support
would fill the void.

The Executive must take a courageous stand with the long-term view in sight, and not merely be
seeking a vote catching bias. The Executive must embrace a view of zero tolerance to violence and
demonstrate a determination to turn the tide within society. This will demand that parents will need to
consider alternatives in disciplining their children and will need acknowledgement that education may
be beneficial and support required. In view of the E.U. legislation and U.N. Convention, if the Scottish
Executive does not uphold a 'no physical punishment'  policy it will potentially be held to ridicule.

The consultation states that it is following public opinion with its proposals. However, the Scottish
Executive has the potential to be an exemplar to others and should lead public opinion as it has in
other areas of family support policies.

Question 1: Do you agree with the Scottish executive that parents should continue to be
allowed to use reasonable physical punishment?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

The primary responsibility for a  health visitor is for the child, and being an advocate, for a voice that is
not often heard. If it is not lawful to hit an adult why should it be lawful for a child to be hit? If the



Executive can give a reasonable response to that question we would be pleased to hear it. Corporal
punishment of children breaches fundamental human rights principles; the right of everyone to respect
for their human dignity and their physical integrity and to equal protection under the law. The CPHVA
cannot understand why allowance should be made for parents to hit their children. the more this was
discussed, the harder it was to make sense of and the stronger our conviction that it is an illogical
option.

This approach does not support parents or help protect children as it does not provide any guidance to
parents and thus does not contribute to protection, promotion, prevention.

It is the view of the CPHVA, that no form of physical punishment of children should be capable of
being defended as reasonable. Hitting people does not become reasonable because the people
concerned are smaller or younger.

More than a century ago similar legal defences were used to justify physical punishment of wives and
servants. This is unthinkable today and the Executive is continuing to tackle this throughout the work
of the Partnership on Domestic Violence and other cross-cutting policies. In removing these
disreputable ‘rights’ of husbands and masters, there was no attempt to define ‘acceptable’ or
‘reasonable’ hitting. Why then should it be more acceptable or reasonable to have a legal defence of
violence to children?

The concept of reasonable chastisement has no place in a society or within a Scottish Executive ethos
which claims to view children as independent individuals, holders of human rights alongside other
individuals.

It beggars the imagination, and contradicts humanity, that children, who are smaller and more
vulnerable than the rest of us, should have less protection from being hit than adults

Lousie Sylwander, Swedish Children's Ombudsperson, states that this is the exact position of the
Swedish government 5 years before they made smacking unlawful 20 years ago. So perhaps this
consultation could in some small way be seen as a positive step towards change.

Question 2: Do you agree with the Scottish Executive proposals set out below?

Proposal 1:  The law should make it clear that physical punishment which constitutes
’inhuman and degrading treatment’ can never be justified as ’reasonable chastisement’.

Proposal 2: The law should explicitly set out that, in considering whether or not physical
punishment of a child constitutes ’reasonable chastisement’ a Court should have regard to:

a. The nature and context of the treatment;
b. The duration;
c. Its physical and mental effects; and in some instances;
d. The sex, age and state of health of the victim.

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

We believe that ALL instances, ALL these factors should be taken into consideration, in addition to,
the vulnerability of the child. Other approaches taken by the parent should also be considered, as well
as the child's understanding of what they had done wrong and why they were being punished. The
seriousness of the child's misdemeanour should also be considered in relation to the severity of the
punishment. There should also be a full psychological assessment carried out on the child, to
ascertain the mental effects of punishment.

What about physical punishment which causes or risks causing injury to mouth, nose, teeth, genitals
and other erogenous zones, fingers, toes, central nervous system, heart, lungs, kidneys and so on?
What about punishment which causes or risks causing injury, discomfort or pain lasting more that a



short time? What about punishment that causes psychological harm - bedwetting, loss of confidence
and self-esteem, anxiety attacks, etc.

Is the Executive actually asking for society to sanction or condone any action, chastisement/
punishment which may potentially cause injury of a child as ‘reasonable’?

This approach does not support parents or help protect children as it does not provide any guidance to
parents and thus does not contribute to protection, promotion, prevention.

Question 3: What, if any factors should the law require a Court to consider when determing
whether the physical punishment of a child constitutes ’reasonable chastisement’, over and
above those factors set out in para 5.4?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

Multiple factors should be taken into consideration, including the vulnerability of the child. Other
approaches taken by the parent should be considered, as well as the child's understanding of what
they had done wrong and why they were being punished. The seriousness of the childs misdemeanour
should also be considered in relation to the severity of the punishment. There should also be a full
psychological assessment carried out on the child, to ascertain the mental effects of punishment.

We do not believe that requiring Courts to consider any checklist of ‘factors’ - no matter how long- will
help protect children or to support parents. This approach is short sighted, provides no guidance to
parents and thus does not contribute to prevention.

If the Executive proceeds with an assumption of 'reasonable' chastisement, it is possible that by
drawing the line in the law as to what physical punishment of children is acceptable, that it will be less
likely that cases for assault (e.g. As noted below) will go unchallenged, because social and health
services and police will hesitate to interfere with anything that is not clearly above the line. Surely the
Scottish Executive does not wish to grant adults in such cases a feeling of greater immunity from legal
challenge as a result of this proposed reform.

� Father who repeatedly smacked his 8 year old daughters naked bottom in a dentists waiting room
for refusing to go to the dentists (all papers, summer 1999)
� Man who slapped a 2 year old boy, accidentally catching his head, knocking him over and causing
a leg fracture (Western Gazette 27/5/99)
� Mothers boyfriend who slapped a 4 year old twice in the face, causing bruising. (Rhyll & Prestatyn
Visitor, 26/2/99)
� Man who smacked a 19 day old baby (Glamorgan Gazette, 29/8/99)
� Repeated slapping of a 7 year old (Glasgow Herald, 5/8/99)
� Smacking a 3 year olds bottom, leaving bottom (Fenland Citizen. 15/9/99)

This list could go on.......

The CPHVA do not consider that the above cases constitutes trivial smacking. However, arguably
many of the above assaults, would not have occurred in the first place if it was well known that
smacking was unlawful. None of them would have required the cost of prosecution to rove that the
punishment was unlawful. The authorities would thus have been able to persuade the adults the adults
to accept help or to support them without recourse to prosecution. With total abolition of physical
punishment to children, there would not only be fewer prosecutions but also less cruelty to children.

Question 4: Are there any forms of physical punishment which should never be capable of
being considered as ’reasonable’? Specifically, should the law state that any of the following
can never be considered as reasonable:

a. Blows to the head (risking injuries to the brain, eyes and ears)?
b. Shaking children? (risking injures to the brain)?



c. Using implements (e.g. canes, slippers, belts)?
d. The physical punishment of very young children (and if so, of what age)?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

No forms of physical should be capable of being defended as reasonable. We believe that the
Executive should be leading the public away from the use of physical punishment, as it is doing with
its domestic violence policy.

The governments quoted opinion poll shows that 76% of respondents support banning smacking of
under two year olds. Overwhelming public opinion supports that none of the options presented in this
proposal would ever be considered ‘reasonable’, but also of no smacking which leaves bruises or
marks lasting more than a short time. The Alliance MORI poll indicates that if parents can be
reassured that there will not be prosecutions for ‘trivial smacks’ they would overwhelmingly support
giving children the same protections as adults under the law on assault.

The law should state that, the use of ANY implement in relation to physical punishment should never
be capable of being defended as reasonable. Successive opinion polls have shown that the public do
not favour the use of implements to punish children. In addition, to slippers, belts and canes the law
should also include the use of fists, teeth, forced ingestion and feet as indefensible.

Health visitors are, on a daily basis, acutely aware of the difficulties defining physical child abuse,
without clearly defined boundaries from the law. There are too many grey areas about hitting children
and abuse of children as in the case of 'Av U.K.'. The law should state clearly that hitting children is
unlawful and make it easier to protect vulnerable children.

It is impossible to compile a list that shows where a child will be most damaged if hit. All areas on a
child can be potentially damaged when hit. There is no way to determine the force of the blow and the
amount of damage that could occur when a much larger adult hits a small child. Hitting a child can
also cause mental and emotional injuries, which are similarly damaging to the child. Children are a
vulnerable group and deserve to be protected in a modern society by the law.

Question 5: Who should be able to administer ’reasonable chastisement’? Should it be:

a. Only those with parental responsibilities and rights under the Children (Scotland) Act 
1995.?

b. As now, all those acting on behalf of parents in looking after children (except in 
settings where physical punishment has been outlawed)?

c. All those acting on behalf of parents, but only if they have been given explicit 
permission to physically punish the child?

In registering our detailed response to this question, we want it recorded that:
• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

We believe that a defence should only be available to parents with parental responsibility as defined
under the Children (Scotland) Act 1995. This is particularly relevant as research shows that
perpetrators of abuse are often adults in the child's household without parental responsibility.

The proposal does not take into account the 1995 formal recognition of the United Nations committee
on the Rights of the Child (Human Rights Treaty Body for the U.N. Convention on the Rights of the
Child), that the UK should prohibit all corporal punishment.

Question 6: Should there be a ban on corporal punishment in childcare centres, by
childminders and in non-publicly funded pre-school centres?

In registering our detailed response to this question, we want it recorded that:



• We do not support any approach which condones physical punishment.
• We believe that children deserve the same protection under the law on assaults as adult.

Yes there should be a ban throughout the childcare system. The proposal must take into account the
1995 formal recognition of the United Nations committee on the Rights of the Child (Human Rights
Treaty Body for the U.N. Convention on the Rights of the Child), that the UK should prohibit all
corporal punishment.
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SUBMISSION FROM THE YOUNG PEOPLE’S RIGHTS NETWORK (YPRN)

1. The Young People’s Rights Network is a coalition of organisations run and for children and
young people throughout England and Scotland. We have representatives from many young
people led organizations, including Article 12, Article 12 in Scotland, the British Youth
Council, UK Youth Parliament, National Black Youth Forum and others.

2. We are a campaigning network, and focus on issues relating to the rights of children and
young people as set out in the United Nations Convention on the Rights of the Child
(UNCRC). We promote and campaign for the fullest possible implementation of the UNCRC
and do so from a child’s perspective.

3. Among other specific campaigns, the Young People’s Rights Network strongly supports the
banning of all physical punishment against children under 18, the lowering of the voting age
and the creation of an independent and statutory Children’s Rights Commissioner for all
children.

4. In this evidence, we will respond to Part 7, Section 43 of the Bill which deals with the physical
punishment of children, as we have a specific interest in this part of the Bill

Responses to Part 7, Section 43

5. Firstly, the YPRN would like to congratulate the Scottish Parliament on looking carefully at
the issue of the physical punishment of children. It has previously been a subject which has
been neglected and about which the status quo has not, in any way, been properly
challenged. It proves that the devolution process in Scotland has been very successful and
that the Scottish Parliament is willing to tackle issues that Westminster will not.

6. In particular, the YPRN supports the Parliament’s aim to ban all corporal punishment of
children up until the age of 3 and to ban the shaking and of and blows around the head to all
children.

7. However, whilst congratulating the Parliament for taking a bold first step, the YPRN would
like to take this opportunity to urge the Parliament to do much more to protect children from
all forms of physical violence.

8. The YPRN believes that the Scottish Parliament will be sending out a very confusing signal
about the protection of children if it decides not to fully protect all children and young people
from physical punishment. The YPRN believes that, whilst young children need to be strongly
protected from physical violence because of their vulnerability, this is also the case for all
children. Violence against all children and young people – and in all forms – is damaging both
physically and mentally to all children. This is recognised in the case of adults, so how is it
possible to condone violence against children which, by definition, are more vulnerable to the
effects of physical punishment than adults?

9. Article 19 of the UNCRC states that:

“States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in
the care of parent(s), legal guardian(s) or any other person who has the care of the child.”
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This Article clearly provides for the protection from physical punishment of all children. The
YPRN would ask the Scottish Parliament to affirm its obligations under this Convention and
ban all physical punishment against children.

10. In addition to this, the YPRN strongly believes that the physical punishment of children is
absolutely ineffectual as a means of ‘discipline’. One of the arguments used by pro-smacking
people and organisations is that smacking and physical punishment teaches children what to
do and what not to do. This obviously is not the case. Smacking – it has been proven in very
many studies – not only harms the body of a child, but teaches them that violence is an
acceptable tool to use to make people do what you want them do. It teaches that we live in a
world where power imbalances are based upon size and that adults can do what they want to
children. The YPRN, therefore, calls on the Scottish Parliament to stand up for the right to
physical integrity for all children, in their best interests.

11. The YPRN would also like to draw the attention of the Parliament to 10 other countries
throughout the world where a ban on smacking is in place: Sweden, Austria Germany,
Norway, Denmark, Finland, Latvia, Croatia, Cyprus, and Israel. In all of these countries, bans
on smacking have consistently been shown to protect and promote children’s well-being.
Cases of abuse are much lower than in the UK. Scotland should follow this example and
make a real difference to children’s lives.

12. The YPRN would like to finish by saying these are the views of children and young people in
general. We are not adults fighting over the so-called ‘right’ to physically punish children; we
are the children that can be smacked. Smacking is inhuman, degrading and, most of all, an
indictment on the way that our society is organised. Once again, we urge the Scottish
Parliament to set an example to the rest of the UK and, indeed, the rest of the world, and ban
all forms of physical punishment against children of all ages.
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SUBMISSION FROM SAM CAMPBELL

I am writing with regard to the proposed legislation to make smacking children a criminal
offence.

I have with my wife, successfully brought up five children, in a caring loving home, where on
occasions physical chastisement was used both under and over three years of age.  I know,
as do most parents, that physical chastisement as a last resort, is sometimes required, where
there is for example imminent danger of harm, or where a child is wilfully defiant. Children
need to know there are limits and that these limits are real. Conversely the child experiences
the security of knowing that they are loved and cared for.

As a social worker for over 20 years I can speak with authority about the vast majority of the
children’s problems having roots in an absence of constant loving discipline within the home.
I am quite amazed by the constant propaganda of imprecise use of language, where physical
chastisement in the form of a non injuring smack, is equated with emotive words like violence,
hitting and abuse. No rational objective person has any difficulty distinguishing between the
two, as has been demonstrated by our present laws and justice system over many years.

Having first hand experience of social worker’s struggles to provide adequate service to
protect and look after the many seriously abused and neglected children in Scotland, I cannot
conceive how anyone could expect them to cope with an avalanche of smacking parent
cases.

I strongly object to this intrusion into family life, without a shred of credible evidence to
support changes to a well-tried system of child rearing.   I would question the motives of those
who continue to press for these changes in the face of the evidence, and see them as another
step in undermining the place of the family in a well-ordered society.

As a Christian I view the proposals as discriminatory, in seeking to prevent Christian parents
brining up their children according to their beliefs, in a New Testament Biblical environment.

I short this legislation, is ill thought out, damaging to loving parents and children, intrusive,
and unworkable. Present legislation is perfectly adequate to protect children, and as for
clarifying the present law, this bill would bring even more unanswered questions.

Yours faithfully,

Sam Campbell
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SUBMISSION FROM TRUDY KINLOCH

I am writing as I am very concerned about the proposals to make smacking a child less than three
years a criminal offence.

As a young child my mother occasionally smacked me and says that by the age of three I seldom
needed more smacks as I had learnt what I was allowed to do and had a very happy childhood.

I now have young children of my own (5, 3, 18mo and 2 mo) and do sometimes smack them,
particularly when their behaviour is likely to endanger themselves or others.  The proposed age
restriction of three years is not at all helpful.  You cannot explain to a small toddler why it is wrong to
run into the road, touch fires or hot drinks or hit a sibling on the head, yet they understand and
respond to a smack.

This proposed legislation will create fear and confusion in loving households.  If my child reaches to
touch the oven do I smack their hand out of the way and risk jail or leave them to harm themselves.

There is all the difference in the world between smacking a child and child abuse (against which laws
already exist).  I smack my children, not out of anger, but because I love them and are concerned for
their welfare.

I hope you will seriously re-consider these invasive and unworkable proposals before you turn loving
parents into criminals.

Yours sincerely,

Trudy Kinloch
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SUBMISSION FROM THE SCOTTISH PARENT TEACHER COUNCIL

PART 7 - CHILDREN
The physical punishment of children

We wish to provide the following evidence against Section 43 (of the Criminal Justice (Scotland) Bill

1) We would like to start by considering two general points that provide the context for our thinking:-

(i) The Nature of Law
This Bill seeks to change the law and law is not about providing advice or laying out best practice.    A
law is a rule determined and implemented by the state.   Obeying the law is not an optional activity for
citizens and breaches of any law result in prosecution and punishment.   This means that there is an
absolute duty on parents to comply with what is proposed and there can be no exceptions.   It is
against this understanding of law that we consider the specific proposals.

(ii) The Parent-Child Relationship
The parent child relationship is very special and places remarkable burdens on the parent.   The
parent has responsibility for the child up the age of sixteen.   This includes responsibility for the child’s
safety, health, well being and education as well as for the consequences of the child’s actions.
Where a parent has more than one child, he/she has a duty to ensure that the actions of one child do
not harm the other child.  The responsibility placed on the parent makes the parent-child relationship
quite different from the relationship between two adults or between an adult and a child who is not
their child.   Conversely, a child’s rights vis a vis their parent(s) are not comparable to one adult’s
rights vis a vis another adult.

2) Section 43 (1) and (2)
The original consultation sought to clarify what was meant by justifiable physical punishment.   It
proposed that, in considering whether or not the physical punishment of a child constitutes
‘reasonable chastisement’, a Court should always have regard to:
a) The nature and context of the treatment;
b) Its duration;
c) Its physical and mental effects; and, in some instances,
d) The sex, age and state of health of the victim.

We agree that these are the critical factors that should be considered when determining whether
physical punishment is justifiable and we support Section 43 (1) of the legislation.   We also support
the extension of this provision in 43 (2) which allows the Courts to have regard to other, non-specified
factors.

3) Section 43 (3)(a)
This places an absolute ban on parents using any form of physical punishment on their child if the
child has not attained the age of three years.

(i)It is suggested that this is not an "absolute" ban and that "trivial" smacks or slaps will be allowed.
However, the law currently outlaws unreasonable physical punishment.   This section will outlaw
reasonable physical punishment by parents of children who are not yet three.   "Trivial" is either
reasonable or unreasonable, but as both will be illegal for children who are not yet three, then "trivial"
cannot be allowed.

(ii) The proposed ban will have a gender bias against women as it is mostly mothers who look after
young children.

(iii)The move beyond the general considerations of 43(1) to the age specific proposal of this section
creates an artificial boundary.   It will be legal for a parent to exercise justifiable physical punishment
on their child on their third birthday, but not the day before.    Children whose first three years include
a leap year will be protected against physical punishment for one day longer than children whose first
three years do not include a leap year.   We do not think this boundary makes sense.



(iv) One argument advanced for choosing the age of three is that it is wrong to punish children by
smacking them when they cannot understand the reason for the punishment.   However, it is precisely
the inability of the young child to understand adult logic that makes smacking an effective check on a
child’s behaviour.  Moreover, children often do not accept adult logic because they have not sufficient
experience to anticipate risk.

(v) In contrast, we would suggest that section 43(1) would almost invariably be interpreted by the
Courts to mean that the physical punishment of young children was excluded, but it would allow the
"trivial" and exceptional circumstances.    It would not create the artificial boundary.

4) SPTC Survey
We would like to support our submission by the evidence we collected from parents throughout
Scotland.   This was a random, not scientific, survey but statistically random surveys give very
accurate results.

The attached questionnaire was sent to all our 1,250 member PTAs and PAs.    We know that 20% of
communications go astray so, realistically it was received by 1,000 PTAs and PAs.   By the return
date we had had responses from 133 members, which is good for an exercise like this.   The
responses came from throughout Scotland - from Sutherland down to Argyll and from a good balance
of primary and secondary schools.

Respondents were invited either to discuss the questions within their committee or send it out to
parents more widely.  Both processes of consultation were used and, as a result, some 2,500 parents
participated.   We asked for the actual numbers supporting each option and undertook to sum the
results.  The results are included on the attached survey sheet.

The pattern of response was established very early and remained constant as more and more replies
came in.    Those people who supplemented their replies with comments questioned how a smack
would be defined.   They also made it clear that they thought parents’ views should be given proper
consideration and questioned how the ban on smacking could be implemented or policed.   We would
add that such a law could get used in fights between neighbours and it would be very difficult to prove
or disprove.

5) Section 43 (3)(b)
Our survey showed strong support for making it illegal to use an implement in the punishment of
children.    However, in our original response, we suggested that the more general terms contained in
Section 43 (1) covered these specific exclusions that are all identified as being harmful to children.
We felt that it was preferable to keep the law at the general level.   The purpose of the specific
exclusions is to inform parents of the dangers and to change their behaviour, but a better approach
would be to provide parents with information concerning the risks of blows to the head and of shaking
at child health clinics and doctors’ surgeries.   Many parents believe they are inflicting a lesser
punishment if they shake rather than smack achild.    The recent publicity surrounding "shaken baby"
Court cases has probably alerted parents to the actual dangers.    However, as these cases fade from
the headlines, people will become less aware of the risks.   We do not feel that writing a specific
prohibition on shaking children into the law is the right way to change people’s behaviour.    It is better
to provide them with clear information on the dangers of such behaviour.   Moreover, most people are
unaware of the details of the law but most parents do take their children to baby clinics and the GP.

6) Conclusion
We would like to make it clear that the issue has never been whether parents should or should not
smack their children.    The issue is whether this area of the parent child relationship should be
governed by law where those who do not comply are criminalised.   We think careful consideration
should always be given before the law is extended to rule on the parent-child relationship.   It is
important that parents are not seen as their children’s enemies when they seek to exercise their
proper responsibilities over their children’s behaviour.

April 2002



CONSULTATION ON SMACKING

Physical punishment has been banned in schools for several years whilst, outside school, there is
legislation to protect children from excessive physical punishment by anyone, including parents.    The
main purpose of this is to protect children from physical abuse.    However, the meaning of
"excessive" is a matter for the courts to decide and several recent high profile cases, where parents
have been prosecuted for smacking their children, have shown that the courts take quite a tough
stance.   Now, the European Human Rights Convention requires a clearer legal statement than
"excessive".   The Executive is therefore planning to bring in legislation which will give a tighter
definition of what physical punishment is allowed.   The key proposals will make it
• illegal for parents to smack a child under the age of three
• illegal for parents to use any implement against a child of any age.

These changes are strongly supported by Children’s Charities.   Indeed, they would like the legislation
to go further and impose a total ban on smacking.   However, no one has asked parents.    We are
therefore running this survey to find out what parents think.    Please note, this is not about whether
you would or would not smack a child under the age of three or use an implement on an older child.
It is a question of whether it should be "illegal" to smack a child under three or use an implement.

We would be grateful if you would discuss this with parents at your school - either your committee or a
wider group - and put the numbers for and against each proposal in the boxes provided below.
There is no need to try to reach an agreement.

Proposal Number
 agreeing

Number
NOT agreeing

It should be illegal for parents to smack children under 3
years of age

44% 56%

It should be illegal for parents to hit any child with any
implement

94% 7%

It should be illegal for parents to smack any child of any age 17% 83%

Please give name of school____________________________________________________
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SUBMISSION FROM FAMILIES FIRST

Families First is a family advocacy group, committed to supporting parents and children in the family
unit. We support the rights and responsibilities of parents to protect and guide their children and to
bring them up in a reasonable manner, according to their religious and philosophical convictions.

The organisation was originally founded in 1993 amid concern at the growing influence of an
unrepresentative lobby seeking to impose an unproven philosophy of child-rearing on all families by
force of law.

We are convinced that the family is by far the best environment in which to bring up children and that
parents are best qualified and equipped to undertake this demanding task. Since bringing up children is
an art rather than a science, we believe that the law should respect a variety of parenting styles and not
demand a ‘one-size-fits-all’ approach. The liberty of parents to raise children according to their religious
and philosophical convictions and to transmit their values from one generation to the next is
fundamental to the maintenance of a free and democratic society.

We are therefore concerned about the implications Section 43 of the Bill and its consequences for
loving and stable families throughout Scotland where the children are well looked-after and would ask
you to take into consideration the points made in the attached paper.

Yours faithfully

Norman Wells

1. It is unnecessary to change the law in the way the Executive is proposing
The law in Scotland already protects children from unreasonable punishment, as the Scottish
Executive has itself acknowledged.1 As such, it has served Scotland well for many generations. The
removal from the parent of the defence of ‘reasonable chastisement’ in circumstances where it is
currently available, and the removal of all discretion from the courts in such situations clearly
represents a marked change in the law. Currently, a mother who gives a  child under the age of three
a moderate smack would not expect to be convicted of a criminal assault, whereas under the terms of
the Bill, a court would have no option but to convict her.

The European Court ruling in A v UK does not require the Scottish Parliament to enact any new
legislation. The Court’s judgment was, as ever, limited to the single case before it, and the Court
refused to make any general comments about physical correction even though it was invited to do so.

 The factors set out in subsection 1 of the Bill give clear guidance to the courts in assessing whether a
parent has acted moderately and reasonably. The section on the physical correction of children should
conclude at the end of this subsection. The key thing is to protect children from significant harm. If the
child is being harmed then it is irrelevant how old the child is, or how the injury was caused - whether it
was caused by shaking, by a blow to the head, by the use of an implement, by an elbow, fist, knee or
an open hand.

The Policy Memorandum states that the Bill ‘aims to help...parents and carers avoid the use of
unnecessary and excessive physical punishment’ (para 209). In other words, it presumes to dictate to
parents what constitutes ‘unnecessary and excessive’ discipline and allows the courts no discretion by
predetermining that only a smack given with an open hand to a child aged three or over may be
deemed necessary and reasonable. This represents a gross insult to the 90% of Scottish parents who
currently smack their children before they reach the age of three and to those parents who make
careful and occasional use of a safe object such as a slipper or wooden spoon to discipline their
children.

If the Executive accepts that the law already provides adequate protection to children, then it owes the
public an explanation as to how its proposals will provide improved protection to children ‘without
encroaching needlessly in the private life of the family’ (Policy Memorandum, para 211). So far a
convincing explanation has not been forthcoming.



 2. The Executive’s proposals lack any solid foundation
 It is difficult to see why the Executive has chosen to single out physical correction for special treatment
when it has not produced any evidence that smacking is any more harmful than many other forms of
discipline. In his consultation response, Professor Schaffer of the University of Strathclyde wrote:

 ‘It is…important to bear in mind that forms of punishment such as verbal abuse, mocking, or
sarcasm may be a lot more inhuman and degrading in their effects, and to focus on physical
punishment without taking into account its alternatives is thus not justified.’2

 There is a complete absence of objective academic research demonstrating adverse consequences
from the use of moderate physical correction in the context of a warm, supportive home environment
where the child is loved and cherished. While there is evidence to show the dangers associated with
the vigorous shaking of young children and forceful blows to head, there is no research to support a
blanket ban on the use of implements or smacking under three. This point is recognised even by many
of those who support an absolute ban on all smacking. For example, the British Psychological Society
wrote:

 ‘The use of objects in corporal punishment is an irrelevance... The damage depends on the
motivation, the circumstances, the anger and the physical and psychological damage. No
distinction should be made.’3

 
 There are many things that a parent can do to a child which will have far more lasting and damaging
effects than smacking a child under the age of three or making careful and responsible use of a
slipper to discipline a child. For example, not speaking to children for a period of time, shouting and
swearing at them, and saying ‘I hate you; I wish you had never been born’ can cause emotional and
psychological pain that far exceeds the momentary physical pain of a moderate smack. Yet under the
Executive’s proposals all these would be legal, but the parent who smacks a child under three or uses
a slipper to smack a child could be faced with criminal charges and the lifelong consequences of a
conviction.
 
 3. The proposals give rise to a number of anomalies
 As the Bill is currently drafted, the reasonable chastisement defence would be available to a parent
who performed violent actions such as punching a child in the stomach, kicking a child in the genital
region, or stamping on a child’s toes, but not to the parent who gently smacks a toddler for defiance or
to the parent who smacked a child with a wooden spoon. If the section of the Bill on physical
punishment finished at the end of subsection 1, the factors set out would be sufficient to secure a
conviction in the case of the first parent, but would grant the courts discretion in determining whether
or not the second parent had acted in a reasonable manner.

 The Policy Memorandum states, ‘The Scottish Ministers consider it wrong to inflict physical
punishment on very young children’ (para 216), but does not provide any basis for this assertion. Many
parents would consider the word ‘punishment’ inappropriate in this context, since smacking is
generally used as a teaching or training tool for very young children rather than as a punitive sanction.
In practice very few parents would use physical punishment with toddlers, but the majority (around
90%) do use physical correction. When used with care, such discipline runs no risk of injuring the
child’s immature body, and it is patently untrue to suggest that it ‘may be ineffective before a child has
developed language and reasoning abilities’. Every parent knows that young children are able to
understand far more than they can articulate. If it were true that a child could not understand a smack
before the age of three, the same logic would require us to say that a child could not understand any
alternative method of discipline before that age either. To be consistent, the Executive would have to
propose outlawing any form of discipline during the first three years of a child’s life.

 It is also without foundation to claim that ‘the use of implements’ risks injury to children and that ‘it is
hard to judge the impact of a blow on an immature body’. The fact that a tiny minority of people may
misuse implements and cause harm to their children is no reason for imposing a blanket ban on their
use altogether. If the Executive were to go down the road of banning anything that is open to abuse, it
would also have to outlaw alcohol, motor vehicles, computers, cameras and a whole host of other
things!



 There appears to be a presumption that parents who use an ‘implement’ are acting excessively. We
would submit that this, too, is without foundation. We feel that the Policy Memorandum misrepresents
the position of many parents when it speaks of ‘the ritual of fetching an implement’ and that it does
them an injustice by implying that the use of an ‘implement’ constitutes ‘unnecessary physical violence’
(para 229). We feel that more respect is due to those who out of genuine religious conviction choose
to use a safe object rather than their bare hands to smack their children for disobedience or defiance.
Such parents are no more going through a ‘ritual’ or engaging in physical violence than is a doctor
when s/he gives a patient an injection.

 The proposal to ban the use of physical punishment by childminders and in non-publicly-funded pre-
school centres will give rise to a number of anomalies and not secure the consistency sought by the
Executive. No reason is given to explain why parents should be allowed to set ground rules for
babysitters and nannies but not for childminders. Childminding is the preferred option for many parents
precisely because standards of care can be tailored to meet the individual needs and requirements of
the child. The only consistency of interest to the child is the continuity of care provided by his parent
and his childminder.

 4. The proposals appear to rest on false assumptions about physical correction
 The Executive appears to feel that the need to change parental attitudes and behaviour is so urgent
that a programme of public education would be insufficient to protect ‘the most vulnerable children’
(Policy Memorandum, para 222). But in reality, ‘the most vulnerable children’ are already adequately
protected by the law. We find it hard to accept that the Executive genuinely believes that 90% of
toddlers are at risk from their parents and need additional legal protection. It seems clear that things
have got seriously out of proportion.

 From some of the language used in the White Paper and in the Parliamentary debate on 13
September 2001, it is clear that the Executive’s understanding of ‘physical punishment’ is quite
different from the understanding of many Scottish parents. Terms such as ‘violence’, ‘retribution’ and
‘hitting’ are quite alien to what most parents understand by corporal discipline. Indeed, we prefer to
speak of ‘physical correction’ rather than ‘physical punishment’, because we see it primarily as a
teaching and training tool and not as a punitive sanction.

 It is assumed that parents ‘resort’ to physical correction when all else has failed, when they are
stressed, out of control and at the end of their tether. However, for many parents, physical correction is
something done with care and self-control, with the best interests of the child at heart, combined with
gentle words of rebuke and instruction appropriate to the age of the child.
 
5. The proposals do not enjoy widespread public support
The Policy Memorandum gives the impression that there is widespread support for the Executive’s
proposals (para 226). While 77% may have indicated support for a change of some kind, less than
half the respondents to the consultation document supported any one of the proposals found in
Section 43(3) of the Bill.4 Indeed, less than 5% of respondents were in favour of a law that would
criminalise parents who smacked a child under the age of three.

It is, in any case, always a hazardous exercise to legislate for what takes place in family life on the
basis of opinion polls and surveys. Many of the surveys that have been undertaken on this particular
subject have been skewed by the language in which the questions have been framed. For example, in
its recent telephone poll, the NSPCC asked whether parents ‘should be allowed to physically punish
children by hitting them’ in various different ways.5 The NSPCC then used the results of the survey to
urge the government to legislate against physical correction. Such a plea is about as convincing as a
campaign to ban all innoculations by the medical profession because public opinion polls have shown
that the majority of people do not think health professionals should be allowed to assault their patients
by stabbing them.

The Policy Memorandum states that children were ‘against smacking’ (para 227). This is not surprising
and hardly constitutes a basis for legal reform. But again, the language used in the Children in
Scotland survey, and in the more recent exercise undertaken by Save the Children, equates any form
of physical correction with ‘hitting’.6 Survey questions on the use of ‘implements’ have also tended to
refer to ‘hitting’ and to draw no distinction between the careful use of a safe object and the harsh and
violent use of an implement that risks causing damage.7



People tend not to think through the implications and consequences of their answers when responding
to questionnaires. So, while the Executive claims there is widespread support for a blanket ban on the
use of implements on the basis of surveys and polls, it is doubtful that there would be widespread
support for care proceedings or court cases involving children who have been smacked with a slipper
or a wooden spoon in a careful and responsible way by a good, loving parent. We would therefore
caution against using opinion polls as a basis of legal reform.

6. The proposals are unworkable and would prove counterproductive
We note that the Policy Memorandum to the Bill states that the Executive is not proposing a total ban
because it would be impossible to enforce and would constitute ‘an excessive intrusion into the rights
of parents to bring up children’ (para 223). Yet precisely the same objections can be made about the
proposals in Section 43(3) of the Bill. The Executive has yet to explain how it will enforce the proposed
legislation without imposing a one-size-fits-all approach to discipline on every family in Scotland.

It is claimed that the proposals have ‘the merit of clarity’. However, many parents will be more
confused than ever, particularly when they are told that ‘trivial smacks’ or ‘light warning taps to attract
a child’s attention to a danger would, as now not constitute a crime’ (Policy Memorandum, para 224).
In the absence of any definition of a ‘trivial smack’ or ‘light tap’, parents will not know where they stand.
The general public will also be thrown into confusion about when they should report parents for
smacking, and there will be increased scope for false and malicious reports to be made to the
authorities.

Many parents are persuaded that a disciplinary smack is often the kindest way to deal with a defiant
toddler and will not be prepared to use alternatives they believe to be second-best in some
circumstances. Such parents will continue to do what they believe to be best for their children rather
than fall into line with the Executive’s views.

Likewise, some parents have well thought-out reasons for using a safe object such as a slipper or
wooden spoon in preference to their hands. Many such parents would disregard any prohibition on the
basis that it is completely unfounded. Some parents use a safe object out of religious conviction and
for them it would be a matter of conscience to continue in the way they believe to be right. As the
Policy Memorandum intimates, a blanket ban on the use of implements would be open to legal
challenge under Articles 8, 9 and 14 of the European Convention on Human Rights (para 228). We
are not persuaded that any such infrigement could be ‘justified by the overall aim of protecting children
from unnecessary physical violence’ when no case has been made for equating the careful,
responsible and moderate use of a safe object with ‘physical violence’. There is no basis for assuming
that parents who use an ‘implement’ are acting in any more violent a manner than other parents who
lawfully smack with their hands. This appears to be another example of emotive language being
pressed into service where the argument is weak.

Social service departments in Scotland are already over-stretched and under-staffed. It is therefore
difficult to see how they could possibly cope with the increased workload that the proper enforcement
of such a law would involve. The involvement of social workers in good, stable families where the
children are not suffering any harm would result in fewer resources being available for children in
genuine need of protection. It makes much more sense to give priority to the thousands of children
who are living in chronic deprivation and are at times suffering from physical, mental, emotional and
sexual abuse. Likewise, police resources would be far better expended on addressing crime that is
actually causing harm people and their property.

 7. The proposals pose a serious threat to loving parents
We fail to see how the proposed measures will provide any additional protection to children from
abuse. Child abusers can be prosecuted under the current law. The parents most likely to fall foul of
the proposed measures are ordinary honest, decent, law-abiding, loving mothers and fathers who are
doing their best to bring up their children. Those placed most at risk by the proposals are not the child
abusers but parents who are not injuring or abusing their children at all.

Polls have consistently indicated that around 90% of parents use physical correction, and particularly
during the toddler years, when many parents believe it is particularly necessary and effective. It is
nothing short of an insult to suggest that they are all child abusers worthy of a criminal record. Many
parents are concerned that deprivation of an effective form of discipline during the toddler years will
lead to greater discipline problems later on. No smacking under three may mean far more smacking



over three than might otherwise have been the case. Such parents would have to act contrary to their
beliefs or face possible penalties.

The bottom line...
Family life is an extremely complex area to legislate for. Bringing up children is an art and not a
science. There are all kinds of areas where parents take a different view about what is best for
children. There are lively debates on the merits of bottle feeding v breastfeeding; on daycare v
mothercare, on children’s bedtimes, and what constitutes suitable TV viewing. It would be quite wrong
for the state to impose any particular view in these areas. The same priciple apples in the area of
discipline. ‘Ideal parenting’ is not something that can be decided by polls and surveys, nor by
parliamentary vote. Parents must be able to exercise their discretion and judgment. It is not the role of
the state to dictate to parents precisely how and when they may discipline their children. The state
should intervene in the family only to protect children from actual significant harm.

Notes
                                               
1 Scottish Executive News Release, 6 September 2001.
2 Professor H R Schaffer, Response 15 to the Consultation on the Physical Punishment of Children.
3 British Psychological Society: Psychologists and Social Services, Response 160 to the Consultation on the Physical Punishment of

Children.
4 Scottish Justice Department Consultation: The Physical Punishment of Children in Scotland: Analysis of Responses. 47% considered it

should never be considered reasonable to strike a child on the head; 44% considered it should never be reasonable to shake a child, and
39% considered it should never be reasonable to use an implement to discipline a child.

5 NSPCC public opinion snapshot, Physical punishment of children: Summary of findings, February 2002.
6 Elizabeth Cutting, ‘It Doesn’t Sort Anything! A report on the views of children and young people about the use of physical punishment’,

Save the Children, November 2001.
7 For example, the survey undertaken by the Scottish Parent Teacher Council (SPTC) in December 2001-January 2002. SPTC press release,

15 February 2002.
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SUBMISSION FROM CARE (CHRISTIAN ACTION RESEARCH AND EDUCATION)

Introduction

CARE (Christian Action Research and Education) was established nineteen years ago to combine
caring, at national and community level, with campaigning on social and ethical issues.  Today CARE
has over 100,000 supporters in the UK from across the Christian denominations that regularly receive
information and support CARE’s work. CARE for Scotland, is a department of CARE and as well as
providing information and raising issues amongst it’s supporters in Scotland, it monitors the work of
the Scottish Parliament and briefs MSP’s on issues of concern. CARE for Scotland has approximately
4,000 supporters drawn from all the main churches in Scotland.

Overall CARE welcomes this Bill and is happy to give its support to most of the proposals contained in
the Bill. We do, however, have reservations about some of the specific proposals in the Bill. Our
comments are restricted to those proposals that we have reservations about.

Part 3 - Sexual Offences

CARE is concerned by the Scottish Executive’s proposal to repeal Section 8 (1) of the Criminal Law
(Consolidation) (Scotland) Act 1995. The Executive’s proposal would remove the offence of taking an
unmarried girl out of the possession of her parents without their consent.

CARE would wish to draw the Committee’s attention to the fact that internationally recognised norms
of defining a child recognise 18 as the age of majority. We consider that it is important, therefore, that
national law in Scotland should not weaken the protection from sexual or other abuses that is given to
children. We are concerned that the proposal to repeal Section 8 (1) of the Criminal Law
Consolidation Act would remove a barrier to vulnerable girls aged 16 and 17 being drawn into working
in the sex industry or other exploitative situations.  It is exceptional that some girls marry at the age of
16 or 17. This exception does not warrant the removal of the protection for unmarried girls, which is
given by Section 8 (1) of the Criminal Law Consolidation Act.

Part 7 – Children

Smacking

CARE for Scotland considers that the Scottish Executive’s proposals in relation to the physical
chastisement of children are misconceived and represent a serious and unwarranted incursion by the
state into family life. Our view is that the law of ‘reasonable chastisement’ works and that there is no
need to change the law in this area. In particular, we oppose the Executive’s proposal to ban the
physical chastisement of children aged under three.

We do not consider that the proposals in this part of the Bill are consistent with the position the
Scottish Executive took in the Consultation on this issue. In the Consultation document the Executive
stated: The Scottish Executive is inclined to the view that the right way forward is not to make
unlawful all smacking and other forms of physical rebuke. We note that for children under the
age of three, this is precisely what the Executive is proposing.
 
CARE for Scotland believes that the environment in which children learn best is within a secure,
loving parental relationship. Children need to know that they are loved unconditionally by their parents
and are totally secure in that love. Parental love needs to be effectively communicated to children for
them to feel its benefits. In families where children are sure of this unconditional love, the process of
disciplining for life is far more effective than in families where children do not have this security.
 
Within such a context of parental love and affirmation of the individual child, CARE for Scotland
supports the choice of parents to use limited physical punishment. In our response to the Executive’s
Consultation, we welcomed the purpose of the Consultation to clarify in law the distinction between a
mild physical rebuke, which most parents consider acceptable, and the beating and/or abuse of



children. We do not consider that the Executive’s proposal to ban the physical chastisement of
children under the age of three does this.

We re-affirm that the premise underlying CARE for Scotland’s response to the Executive’s
Consultation that the law should allow an appropriate level of physical discipline of children. It is never
acceptable for parents or other carers to attack children, either verbally or physically, as an angry
response to children’s behaviour. We are of course opposed to child abuse in all its forms.  Indeed,
CARE is involved in both counselling and practical caring initiatives, which deal with the results of
child abuse. CARE for Scotland requests Justice 2 Committee to affirm of the rights of parents
to exercise their parental responsibilities. We ask the Committee to recognise that parents
have the main responsibility for a child’s upbringing and to amend the proposed legislation in
order to allow parents to be free to exercise reasonable physical discipline of children aged
under three within the appropriate context.

CARE for Scotland is concerned that the rights of parents should not be undermined by radical
elements of the child rights agenda. We note the views of various individuals and organisations
representing children’s rights that there should be explicit bans on physical punishment of children by
parents and other carers.  We do not agree.

The prime rationale of those advocating a ban on physical chastisement is that children should be
treated in the same way as adults. This argument is deeply flawed. Along with rights come
responsibilities and children are not mature enough to exercise adult responsibilities. Moreover, it may
be argued that the use of limited physical chastisement is a key factor in training children to exercise
their responsibilities later in life.

A second argument made by the proponents of a ban on smacking is that physical chastisement of
children sets a pattern of violent behaviour, which the child replicates in later life. There is little
independent evidence to support this view. Those studies that have supported this view have
been based on a flawed methodology, which makes no distinction between normal physical
chastisement and child abuse.

In the policy memorandum accompanying the Bill the Scottish Executive make reference to the
European Court of Human Rights judgement in the case of A vs. the United Kingdom. This case
related to an English boy who was repeatedly beaten with a cane by his stepfather. We would draw
the Committee’s attention to the fact that the Executive in its Consultation document recognised that
this case was not relevant to Scotland. In relation to this case the Executive stated that, unlike in
England, in Scotland it would not be possible for ‘inhuman or degrading treatment’ to be held to
be ‘reasonable chastisement’. Despite this, the Executive is now using this case as a smokescreen
to justify the changes in the law that it proposes.
 
In our response to the Scottish Executive’s Consultation on this issue we accepted that in considering
whether or not physical punishment of a child constitutes ‘reasonable chastisement’, a Court should
always have regard to:

a) the nature and context of the treatment;
b) its duration and frequency;
c) its physical and mental effects; and, in some instances,
d) the sex, age and state of health of the victim.

The Scottish Executive’s proposals go beyond this and specify to the Court particular details that
should be taken into account when considering these factors. It may be appropriate for the additional
factors such as blows to the head, shaking young children and the use of implements to be taken into
account by the Court in determining if the defence of ‘reasonable chastisement’ applies in a specific
case. However, any assessment of these factors should take into consideration the force used, the
existence of any injury and/or the context of the discipline.

CARE for Scotland objects strongly to the Executive’s proposal to ban all physical chastisement of
children under three. We note the Executive’s justification of this proposal because children of that
age are not able to understand why they are being punished. Yet that is precisely why a light smack is
the most effective way of correcting dangerous or bad behaviour. An older child can be remonstrated



with. This does not apply in the case of toddlers. The law as it stands, combined with the four criteria
mentioned above, would open a parent who smacked a very young baby to prosecution.

CARE for Scotland is wary of laying down in law precisely how a parent may or may not physically
discipline a child. We believe that the courts should be left to use their discretion as to the definition of
‘reasonable chastisement’ taking into consideration the four factors mentioned above. We foresee
increasing problems with interpretation, enforcement and maintaining the individual freedom to
discipline arising from the Executive’s additional proposals. There are obviously significant variations
in the social and personal development of children of a similar age, and variations in the way they are
raised within families. So to legislate appropriately for all such variations, without being too restrictive
on parental freedom, is very difficult. In particular, we believe that the proposal in Part 7 of the Bill
to ban the physical chastisement of children aged under three is an unwarranted intrusion by
the state into family life. It is unworkable, will criminalise ordinary parents, has little public
support and will do nothing to reduce child abuse.

CARE for Scotland
April 2002
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SUBMISSION FROM CHURCHES NETWORK FOR NON-VIOLENCE

The Churches Network for Non-violence would like to congratulate the Committee on making
Scotland the first part of the UK to introduce legislation limiting physical punishment.  We
hope that that the Scottish Parliament will accept that the only just and safe way forward is to
protect all children.

Importantly, we wish to see any proposals meeting the UK’s obligations to protect children
fully and equally, just as a full ban is in place and working in ten other countries.

Limiting corporal punishment by age inevitably sends a message that smacking is condoned
for all but the youngest children; this undermines:

-All the valuable work of parenting and family groups, to promote and facilitate alternatives to
smacking.

-Child protection preventative initiatives.

-Promotion of positive parenting for children of all age groups which emphasises adults as
role models for behaviour.  Hitting is seen as a lesson in bad behaviour.

We WISH TO REGISTER OUR CONCERN ABOUT RELIGIOUS GROUPS AND PHYSICAL
PUNISHMENT

The members of the Churches Network for Non-violence are deeply concerned about the
effect on children’s human rights of the opinions and practices of minority religious groups
and individuals who condone physical punishment as part of Christian parenting. These
minority Christian groups and individuals clearly take their authority from the Bible’s Old
Testament book of Proverbs usually referred to as the Proverbs of Solomon.  Proverbs
contains a collection of archaic ’sayings’ or phrases of poetry of the day, which are not
attributable to the word of God.  Examples are:

"He who spares the rod hates his son…." (13:240.
"Foolishness is bound in the heart of a child; but correction shall drive it far from him" (22:15).
"Withhold not correction from the child: for if thou beatest him with the rod, he shall not die.
Thou shalt beat him with the rod, and deliver his soul from hell" (23;13-14).

These sayings were edited by some of Israel's first kings over a period of centuries and
completed in 180BC.  The churches network for non-violence believe it is morally indefensible
for religious groups to justify the use of corporal punishment for 21st Century children, based
on writings from 180BC.

We believe it is wrong and illogical to use Biblical texts to justify the physical punishment of
children, in the same way that wife beating, rape and slavery, all prevalent in Biblical times,
are unacceptable in the modern world.

Christians who advocate physical punishment rarely mention Jesus' views.  There is no
authority for physical punishment in the Gospels of the New Testament, which is the
foundation of Christianity.  Nowhere in the New testament does Jesus approve of the infliction
of pain upon children by the hand, the rod or any other such implement, nor does he ever
recommend any kind of physical punishment of children to any parent.

The Churches Network for Non-violence promotes a positive model of relationship between
adults and children, which Jesus went to such lengths to demonstrate in Matthew 21:15-17
and Matthew 19:13-15.



The Churches Network for Non-violence is a co-ordinating group of individuals from the
Church of England, United Reformed and Methodist Churches.  Backgrounds of individuals
include: social work, paediatrics, social responsibility, ordained ministry, child protection,
children’s advocacy, parenting education, public health, education.

We are supporters of the Children Are Unbeatable Alliance.
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SUBMISSION FROM SUSAN WALL

I understand that there was a public consultation regarding legislation which would make it a criminal
offence for parents to smack their children under the age of three. I realise that I am probably too late
but I would still like to tell you my views.

I am a mother of two girls (ages 2 & 4). I smack them - a tap on their hand or bottom- if they are
deliberately naughty. As babies they would receive a tap if in danger. I always give a warning first (
i.e. ’if you do that again I will smack you’) and it is not , by any means, abuse. Child abuse is, quite
rightly, already illegal.

The proposed legislation seems unworkable. Custodial sentences for parents who are lovingly trying
to discipline their children sounds frightening.

Please reconsider.

Yours faithfully,

Mrs Susan Wall



SUBMISSION FROM ELAINE ENNIS

I am writing to give my wholehearted support for the Children are unbeatable! Alliance’s written
submission to the Justice 2 Committee.

I do so as a social worker who now teaches full time on child protection programmes from the
University of Dundee and who is currently involved in research following up children who were shaken
-  and sometimes hit as well - as babies.  I believe the time is right for the Scottish Executive to give a
clear message about the way children are viewed and treated and that this will contribute to a shift in
childcare cultures in this country.

Thank you.

Elaine Ennis
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List of those invited to give oral evidence on the Criminal Justice Bill (and
provisional dates)

15 May am
Consortium on Crime and Criminal Justice
Police organisations
Association of Directors of Social Work and COSLA
Minister for Justice

22 May (all day) – Part 7 (primarily section 43)

British Association of Psychologists
Scottish Human Rights Centre
Panel of children’s organisations and Community Practitioners and Health Visitors
Association
Youth Parliament
Panel of 2 individuals for section 43
Panel of 2 individuals against section 43
Scottish Parent Teacher Council
Families First, Christian Action Research and Education (CARE), and Churches
Network for non-violence

5 June (all day)

Scottish Children’s Reporter Administration
Victim Support Scotland
Scottish Women’s Aid
Commission for Racial Equality
Crown Office and Procurator Fiscal Service
Age Concern Scotland
Shelter Scotland and Chartered Institute of Housing
Sheriffs Association

12 June am
Law Society and Faculty of Advocates
Parole Board for Scotland

18 June am
Minister
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Briefing Note from Adviser on the law of assault and section 43 of the Criminal
Justice (Scotland) Bill

[Following the meeting of the Committee on 15 May I agreed with the Convener to provide a
briefing note on the present law of assault and related offences and how the provisions of
section 43 of the Bill would affect that law.]

1. Current law

Two offences need to be considered – the common law offence of assault and the statutory
offence set out in section 12 of the Children and Young Persons (Scotland) Act 1937.

Assault:  At common law an assault is defined as an “attack” on the person of another.  This
can range from the violent inflicting of serious injury, to relatively trivial “attack”.  For these
purposes an “attack” need not involve any personal injury, and extends, for example, to
aiming a blow at someone, or pointing a weapon at them.  An “attack” will only be an assault
if it is carried out with the intention of injuring the victim or placing that person in a state of
fear and alarm.

Children and Young Persons (Scotland) Act 1937: Section 12 of this Act makes it an
offence for a person who has attained the age of sixteen years and who has parental
responsibilities in relation to a child or young person under that age or has charge or care of
such a child or young person, to “wilfully assault”, “ill-treat”, or “neglect” that child or young
person “in a manner likely to cause him unnecessary suffering or injury to health”.

Physical punishment of children:  At the moment, hitting a child (of whatever age) would
amount to an assault (whether at common law or under s. 12) and it may also amount to “ill-
treatment” of the child under section 12.  However, the common law of Scotland recognises
an exception to that general principle where the child is struck (e.g. by a parent) for the
purpose of punishing the child.  But this exception is recognised only where such
punishment is “reasonable”.

In determining whether or not the punishment is “reasonable” the courts have always had
regard to (a) the nature of the punishment inflicted; (b) the effect on the child; (c) the age of
the child.

Physical punishment and human rights:  Physical punishment may also conflict the
human rights of the child.  In A v United Kingdom the European Court of Human Rights held
that the defence of “reasonable chastisement” must be construed in such a way as to ensure
that the child is not subjected to punishment which was “inhuman” or “degrading”, since such
punishment would be contrary to article 3 of the European Convention on Human Rights.
This decision states that in determining whether or not punishment is reasonable the courts
must have regard to the factors now set out in section 43(1) (a)-(d) of the Bill.

2. How does the Bill change the law?

(a) The defence of reasonable punishment
Section 43 can be regarded as a matter of clarification, but that “clarification” is very
substantial:

(a)  The Bill will absolutely prohibit the physical punishment of children under the age of
three;



(b) The Bill will absolutely prohibit the use of blows to the head – whatever the age of the
child (up to 16);
(c) The Bill will absolutely prohibit the use of an “implement” – whatever the age of the child
(up to 16).

At the moment, it would be open to a court to conclude that none of the above were criminal,
if, in the circumstances, the court thought that the punishment administered was
“reasonable”.  If section 43 is enacted then that argument will not be available in these three
instances.

(b) Human Rights

Section 43(1) makes it clear that the court must have regard to the factors set out in A v
United Kingdom in a case where the reasonable punishment defence remains available.
This is probably a matter of clarification rather than change, since under section 6 of the
Human Rights Act 1998 the court could not lawfully apply the defence of reasonable
punishment in circumstances which would conflict with article 3 of the Convention.

3. Protective actions: The example is sometimes given of a parent using physical force to
restrain or protect a child from a self-endangering activity – for example by pushing or pulling
the child out of the way of an oncoming car.

It is likely that this would not be an assault or an offence under section 12, since the action is
not done with the intention of injuring the child or frightening it.  Alternatively, the argument
can be put that the parent would have the defence of necessity where such action was
required to prevent imminent harm to the child.

However, the parent who smacks a child after the event, and to discourage future self-
endangering actions, would be guilty of an assault, if such punishment was unreasonable, or
was in one of the categories forbidden by section 43(3).

Summary

Section 43 entirely removes the defence of reasonable chastisement where the child is
under 3 (whatever the form of punishment), where a child under 16 has been struck on the
head, and where a child under 16 has been struck with an instrument.  Where the defence of
reasonable punishment is not excluded by section 43, the court must have regard to the
criteria set out in A v United Kingdom and applied now by section 43(1) of the Bill.

Professor Chris Gane
17 May 2002
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The Regulation of Investigatory Powers (Source Records) (Scotland) Regulations
2002 (SSI 2002/205)

Note by the Clerk
Background

The Regulation of Investigatory Powers (Scotland) Act 2000 (“the Act”) puts on a
statutory footing the use of surveillance powers of the National Criminal Intelligence
Service in Scotland, the police and other relevant public authorities.  Such operations
must fall within specified purposes and be properly authorised and the conduct
properly regulated.  The Act covers three types of activity – directed surveillance,
intrusive surveillance, and the conduct and use of covert human intelligence sources.
The latter activity involves the use of human sources such as undercover officers and
informants.  Surveillance is covert if it is undertaken in a manner calculated to ensure
that the person or persons subject to the surveillance is unaware that it is or may be
taking place [RIP Bill Policy Memorandum].

All 3 instruments before the Committee relate to covert human intelligence sources.

The Regulations

The Regulations (attached) are being made in accordance with the powers conferred
on the Scottish Ministers by section 7(6)(d) of the Act.  Section 7 relates to the
authorisation of covert human intelligent sources. Section 7(6)(d) states that source
records, maintained by the investigating authority, must include certain particulars, to
be specified in regulations.

Regulation 3 lists those particulars, which must be included in the records.  The
Scottish Executive (in its note attached) deems such details necessary in order to
protect the safety and welfare of sources, and that they build on existing police
practices.  Details include some of the following:

• identity of source (actual and alias’);
• significant information relating to security and welfare of source;
• identity of persons with day to day responsibility, general oversight of the use

made, and responsibility for maintaining a record of the source, and the dates
these persons have discharged these responsibilities;

• tasks given to source;
• conduct and use of source;
• details of payment, benefit or reward offered.

Consultation

The Executive states that the Association of Chief Police Officers in Scotland
(ACPOS) were consulted.



Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 June 2002.

The Subordinate Legislation Committee considered the Instrument on Tuesday 7
May 2002 and had no comment to make.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 29 April.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 20 May.

17 May 2002 Clerk to the Committee
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The Regulation of Investigatory Powers (Juveniles) (Scotland) Order 2002 (SSI
2002/206)

Note by the Clerk
Background

The Order (attached) is being made in accordance with the powers conferred on the
Scottish Ministers by sections 7(2)(c), (4)(a) and (b) and 19(8) of the Regulation of
Investigatory Powers Act 2000.

The Order contains special provisions for the use of covert human intelligence
sources under the age of 18.  The Executive note (attached) states that it is important
that restrictions are placed on the use of juveniles as sources, to ensure that the
interests of the most vulnerable persons and potentially vulnerable sources may be
protected.

Article 3 prohibits the use of someone under the age of 16 as a source for the
purposes of obtaining information about their parents or anyone with parental
responsibility for them.

Article 4 makes provision for the presence of an “appropriate” adult at all meetings
between a source under 16 and the investigating authority.  The adult is likely to be a
parent or guardian or other person with responsibility for the welfare of the source.  It
cannot be a member or an employee of the investigating authority.

Article 5 makes provision for a risk assessment to be carried out as part of the
application to use a juvenile informant. As the Executive states, the risk assessment
should cover “ the physical dangers and the moral and psychological aspects of their
use.”

Article 6 allows for the period of authorisation for the use of a source under 18 to be
up to one month, rather than the usual 12 months for a covert human intelligence
source.

Consultation
The Executive note states that Scottish police forces were consulted on a draft of this
Order.  No children’s organisations or psychologists were consulted.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 June 2002.

The Subordinate Legislation Committee considered the Instrument on Tuesday 7
May 2002 and had no comment to make.



Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 29 April.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 20 May.

17 May 2002 Clerk to the Committee
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The Regulation of Investigatory Powers (Cancellation of Authorisations) (Scotland)
Regulations 2002 (SSI 2002/207)

Note by the Clerk
Background

The Regulations (attached) are being made in accordance with the powers conferred
on the Scottish Ministers by sections 20(4) and (5) of the Regulation of Investigatory
Powers Act 2000 (“the Act”).

Section 20 of the Act relates to the cancellation of authorisations.  It imposes a duty
on a number of persons to cancel an authorisation for surveillance and human
intelligence sources if they are satisfied that the authorisation no longer meets the
criteria set out in legislation.  Regulation 2 establishes who should perform the duty
of cancelling authorisations where the authorising officer is no longer available.

The Executive note (attached) states that the provisions required to be sufficiently
flexible for the duty to be “easily fulfilled.”  However, this needed to be balanced with
the importance not to compromise the level of seniority prescribed for this purpose,
due to “the nature and potential significance of the surveillance activities to be
cancelled.”

The equivalent provisions in England and Wales are similar to ensure consistency
across all UK public authorities and aid effective cross-border operations.

Consultation

There were a number of bodies consulted, including the police.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 3 June 2002.

The Subordinate Legislation Committee considered the Instrument on Tuesday 7
May 2002 and had no comment to make.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.



The instrument was laid on 27 April.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
comes into force on 20 May.

17 May 2002 Clerk to the Committee




