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JUSTICE 2 COMMITTEE

AGENDA

13th Meeting, 2002 (Session 1)

Wednesday 17 April 2002

The Committee will meet at 11.30am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Item in private: The Committee will consider whether to take lines of questioning
for the Lord Advocate at its meeting on 24 April 2002 in private.

2. Petition: The Committee will consider evidence to date on petition PE336 by
Frank Maguire on civil justice for asbestos victims.

3. Subordinate legislation: The Committee will consider the following negative
instruments—

The Police Grant (Scotland) Order 2002 (2002/116);

The Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2002 (2002/107).

4. Covenant between local government and the Scottish Parliament: The
Committee will consider a draft covenant between local government and the
Scottish Parliament.

Not before 12.30 pm
5. Subordinate legislation: Dr Richard Simpson (Deputy Minister for Justice) to

move (S1M-2934)—

Mr Jim Wallace: The Draft Police Act 1997 (Enhanced Criminal Record
Certificates) (Protection of Vulnerable Adults) (Scotland) Regulations 2002—
That the Justice 2 Committee recommends that the draft Police Act 1997
(Enhanced Criminal Record Certificates) (Protection of Vulnerable Adults)
(Scotland) Regulations 2002 be approved.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are enclosed for this meeting:

Item 2 – PE336
Note on Petition PE336 J2/02/13/1

Item 3 – Subordinate legislation (negative instruments)
Note by the Clerk on Police Grant SSI (SSI attached for Members
only) – available online at http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020116.htm)

J2/02/13/2

Note by the Clerk on Prisons and Young Offenders Institutions SSI
(SSI attached for Members only – available online at
http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020107.htm)

J2/02/13/3

Item 4 – Covenant between local government and the Scottish
Parliament
Note by the Clerk and a copy of the draft covenant J2/02/13/4

Item 5 – Subordinate legislation (affirmative instrument)
Note by the Clerk on draft Police Act 1997 SSI J2/02/13/5

Papers for information:

Item 3 – Police Grant SSI
Report by the Scottish Ministers under section 32(6) Police (Scotland) Act 1967 –
SE/2002/79 (Members only) – available from Document Supply Centre

Letter from the Scottish Executive on the Judicial Appointments Board
(Members Only) – available online at:
http://www.scotland.gov.uk/pages/news/2002/04/SEjd005.aspx

Scottish Ministers EU Policy Priorities for the Spanish Presidency (Justice
Chapter) (Members Only) – available online as a paper for the meeting of the
European Committee on 26 March –
http://www.scottish.parliament.uk/official_report/cttee/europe-02/eup02-05.pdf

Letter from L Higson, Regional Procurator Fiscal for Glasgow and Strathkelvin
(Members Only)

Letter from W Gilchrist, Deputy Crown Agent, Crown Office (Members Only)

Scottish Executive Report on Responses to the Consultation on Procedures for a
Victims’ Statements Scheme (Members Only) – available online at
http://www.scotland.gov.uk/library3/law/victimstate-00.asp

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020116.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020107.htm
http://www.scotland.gov.uk/pages/news/2002/04/SEjd005.aspx
http://www.scottish.parliament.uk/official_report/cttee/europe-02/eup02-05.pdf
http://www.scotland.gov.uk/library3/law/victimstate-00.asp
http://www.scottish.parliament.uk/parl_bus/petitions/pe336.pdf
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J2/02/13/1

JUSTICE 2 COMMITTEE

13th Meeting 2002 (Session 1)

Wednesday 17 April 2002

Petition PE336 by Frank Maguire, on behalf of Clydeside Action on Asbestos

Note by the Clerk

Background
1. Please refer to note J2/02/7/3 and J2/02/11/2 for background information.  This

note seeks to summarise the main points raised in the oral evidence session on
27 March (OR columns 1160-1180) and possible action points from each issue.
It invites the Committee to consider next steps along the lines of paragraph 23.
Attached is a letter of 12 April from the Association of Personal Injury Lawyers
(J2/02/13/6), which supports the evidence given by the petitioner.

Impact of Lord Mackay’s involvement
2. The petitioner welcomed the involvement of Lord MacKay and the fact that

asbestosis cases were being put “back on track”.  He explained that the database
developed with the Keeper of the Roll was proving useful.  However, the
petitioner said the root of the problem is still not being addressed – the limitations
of the existing rules.

3. Possible action: see below under court resources.

Commercial cases fast-track procedures
4. The petitioner praises the commercial court judicially managed system and

believes the system should be adopted for personal injury cases.

5. Possible action: As this was not a recommendation made in Lord Coulsfield’s
report, an option might be to write to the Lord President and ask his views on this.
Another option might be to canvas views from the Law Society and the Faculty of
Advocates on widening the scope of the fast-track type procedure to cover
asbestosis cases and other personal injury cases.  The Committee has little
evidence from those defending asbestosis cases.  The Association of Personal
Injury Lawyers only represents lawyers representing pursuers, and not defenders.

Settlement of cases on day of proof
6. The petitioner acknowledged that most cases are settled at the door of the court,

which is not in fact advantageous for defenders, as they have to meet the
pursuer’s expenses, and if the pursuer has died, the settlement is larger.  Millions
of pounds would be saved in legal costs (legal fees, court costs etc) by settling
earlier.

7. Possible action - write to the Law Society of Scotland and the Faculty of
Advocates stating the Committee’s concerns at the waste in legal costs and the
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resulting cost to the public purse in the form of legal aid and asking whether or
not this is avoidable.

Pursuer’s offers
8. The petitioner did not see the re-introduction as pursuer’s offers as the only

answer but did see them as being “a useful tool”.

9. Possible action: There is support for the re-introduction of pursuers’ offers from
the Executive and the Lord President.  The Committee might wish to ascertain
the amount of work, which would need to be done to bring legislation forward
(Committee Bill) and the probable timetable for this.

Fairchild case
10. The petitioner was very concerned about the impact this case could have, in that

there would be no liability where a person had been exposed to asbestos from
more than one source and could not prove which fibre caused the disease.  The
petitioner has a draft Bill, which he wishes the Committee to consider.

11. Possible action: The Fairchild case appeal is due to be heard in the House of
Lords with written judgements by the end of May.  The Committee might wish to
wait for the outcome of the appeal before considering the petitioner’s proposal for
legislation.

Written pleadings
12. This is the nub of the petitioner’s concerns - the use of skeletal defences, denials

and no admission of fault.

13. Possible action: the Committee might wish to write to the Lord President and ask
for more details of the Working Group currently considering written pleadings – its
remit, membership and timescales for reporting.  If the report is due by the end of
the summer, the Committee might think it prudent to wait and consider the report
when published.  In the meantime, the Committee might wish to carry out some
background work, perhaps through the mechanism of a reporter.

Jury trials
14. The petitioner is concerned about the low level of awards given by judges in

asbestosis cases, compared with juries.  This issue is also linked to written
pleadings - the petitioner is concerned the requirement to prove so many aspects
of the case prevents such complex cases being allocated to jury trials.

15. Possible action: see above regarding written pleadings.

Use of Sheriff Court procedures
16. The petitioner did not think initiating actions in the Sheriff Court was a solution,

because judges were becoming specialists and spreading cases across
sheriffdoms would be counter productive.  He said it would be difficult to control
cases, there are no civil juries in the Sheriff Court, and appeals would take
longer.



3

17. Possible action: The Committee might wish to write to the Law Society of
Scotland and the Faculty of Advocates to ask their views on the initiating of such
cases in the Sheriff Court, instead of the Court of Session.

Court and judicial time and resources
18. The petitioner did mention the fact that the court’s summer vacation is 2 and a

half months.  He also mentioned that the system needed more resources, namely
judges and support staff, in order to speed up the process.

19. Possible action: the Committee might wish to consider the adequacy of Scottish
Court Service resources, although this goes beyond the petition as such.

Interpretation of limitation defence
20. The petitioner agreed with the Association of Personal Injury Lawyers that one of

the defender’s main defences is on the basis of timebar and this defence is being
too strictly interpreted in courts.

21. Possible action: The Committee might wish to canvas views of defenders on this
point.

Procedure
22. The Standing Orders of the Scottish Parliament make clear that, where the Public

Petitions Committee refers a petition to another Committee, it is for that
Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).

Options
23. The Committee should be aware that these issues are exceedingly complex, and

pursuing any of them will involve a considerable amount of committee time.  In
view of the evidence now before the Committee, the Committee might wish to
consider the following options—

a. in order to make real progress, focus on two or three of the petitioner’s above
concerns, consider possible options and pursue them further;

b. in light of the Committee’s ongoing heavy legislative workload, appoint a
reporter to progress the issues on which it decides to focus;

12 April 2002 Clerk to the Committee
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12 April 2002

Ms Fiona Groves
Assistant Clerk, Justice 2 Committee
Room 3.10, Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP

Dear Ms Groves

Evidence presented by Frank Maguire to the Justice 2 Committee, 27 March 2002

I am writing on behalf of the Association of Personal Injury Lawyers (APIL) which has
more than 100 members in Scotland, all of whom act on behalf of pursuers.

We have seen the papers from the above meeting and wish to add our full endorsement of
the points raised by Frank Maguire.

We would also like to offer to the Committee the services and expertise of our members
in Scotland, should further developmental work on Mr Maguire’s proposals be required.

Please do not hesitate to contact me on 0115 938 8707 if I can be of any further
assistance in this matter or, indeed, any other issue raised in the Committee which affect
pursuers.

Yours sincerely

L. Gwinnutt

Lorraine Gwinnutt
Press & Parliamentary Manager
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JUSTICE 2 COMMITTEE

13th Meeting 2002 (Session 1)

Wednesday 17 April 2002

The Police Grant (Scotland) Order 2002 (SSI 2002/116)

Note by the Clerk
Background

The Order (attached) is being made in accordance with the powers conferred on
Scottish Ministers by section 32(3) and (5) of the Police (Scotland) Act 1967, as
substituted by section 45(1) of the Crime and Punishment (Scotland) Act 1997, and
amended by section 53 of the Scotland Act 1998.

The Order makes provision for payment of funds from the Scottish Consolidated
Fund, by police grant for police purposes, to police authorities and joint police boards
in Scotland in 2002-03.

Article 2 of the Order determines that the aggregate amount required for the payment
of police grants is £432,984,000.  This is an increase of just under £23.5million, a
5.7% increase on last year.

In 2000-01, the then Justice and Home Affairs Committee raised a concern about the
level of police funding.  Last year (2001-02) funding increased by £32 million, a 7.9%
increase from the previous year.  The Committee raised no areas of concern last
year, but did note this increase at its meeting on 28 March 2001.

Article 3 gives the detail of the allocation of police grants to each individual police
authority for the financial year commencing 1 April 2001-02 (see table 1).

The average increase for each police authority is approximately 5%.  As with last
year, the percentage increase of police grant to Grampian Police Board remains
above average.  Percentage increases to Lothian and Borders and Strathclyde are
also above average.  The explanation given last year by Executive officials was that
previously the Police GAE (Grant Aided Expenditure) was locked into a three-year
agreement under the comprehensive spending review and, by way of recompense
for the low level of funding, the Executive agreed an increased settlement for
Grampian and Northern.  Grampian continues this year to receive this increased
settlement.  Each police authority formally submitted individual budgets which, in
each case, were accepted after scrutiny by the Justice Department and police force
finance officers.



Article 4 sets out how and when the grant is payable.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 22 April 2002.

The Subordinate Legislation Committee considered the Instrument on Tuesday 19
March 2002 and had no comment to make.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the Order remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 8 March and is subject to annulment under the
Parliament’s standing orders until 1 May.  In terms of procedure, unless a motion for
annulment is lodged, no further action by the Committee is required.  The instrument
came into force on 1 April.

11 April 2002 Clerk to the Committee

Table 1

2001-02 2002-03 Increase % Increase
Central 18,537,000 19,388,000 851,000 4.59
Dumfries & Galloway 11,808,000 12,190,000 382,000 3.24
Fife 22,615,000 23,565,000 950,000 4.20
Grampian 35,641,000 38,013,000 2,327,000 6.53
Lothian & Borders 73,452,000 78,714,000 5,262,000 7.16
Northern 22,140,000 22,893,000 753,000 3.40
Strathclyde 193,284,000 204,787,000 11,503,000 5.95
Tayside 32,008,000 33,434,000 1,426,000 4.46
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The Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2002
(SSI 2002/107)

Note by the Clerk
Background

The Rules (attached) are being made in accordance with the powers conferred on
the Scottish Ministers by section 39 of the Prisons (Scotland) Act 1989.  The principal
Rules are the Prisons and Young Offenders Institutions (Scotland) Rules 1994 (SI
1994/1931), which set out the legal framework for the treatment of prisoners.

The Executive note (attached) states that the main purpose of the amending Rules is
to provide the legal basis for the introduction of a new Prisoner Supervision System
(PSS), which will replace the current system of security categories.  Part 2A of the
principal Rules is replaced.  Security categories (A-D) will be replaced with
supervision levels (high to low).  The new Part 2A sets out the criteria for assigning
and reviewing the supervision level of each prisoner.

There are other amendments to the principal Rules, with the Annex to the Executive
note detailing the significant ones.  These include amendments to special escorted
leave, escorted day absence and temporary release, and changes to the
appointment of members of prisons visiting committees.

There is an ongoing comprehensive review of the principal Rules and the Executive
anticipates a further instrument will be implemented as a result of this review.
Paragraphs 3 and 5 of the Executive note explain why it is deemed desirable to
introduce the new PSS now, to allow the improvements to be implemented as soon
as possible.  A consolidation of the Rules is expected in the future.

Consultation

The Executive have indicated that the Rules were given a general welcome from all
consulted.  Organisations consulted are listed in Para 6 of the Executive Note.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 22 April 2001.

The Subordinate Legislation Committee considered the instrument on 19 March 2002
and it was noted at this meeting that the Rules are not gender neutral.

Under Rule 10.4, the instrument is subject to negative resolution procedure - which
means that the instrument remains in force unless the Parliament passes a
resolution, not later than 40 days after the instrument is laid, calling for its annulment.



Any MSP may lodge a motion seeking to annul such an instrument and, if such a
motion is lodged, there must be a debate on the instrument at a meeting of the
Committee.

The instrument was laid on 8 March, came into force on 1 April and is subject to
annulment under the Parliament’s standing orders until 1 May.  In terms of
procedure, unless a motion for annulment is lodged, no further action by the
Committee is required.

11 April 2002 Clerk to the Committee
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The Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2002 (SSI 2002/107)

Note by the Scottish Executive / Scottish Prison Service

1. This Note provides additional information regarding the development and
implementation of the Prisoner Supervision System in Scottish prisons, and in
particular about the consultation on the proposals that was carried out by the
Scottish Prison Service (SPS).

BACKGROUND

2. The new Prisoner Supervision System (PSS) was introduced on 1 April
2002 and replaced the security classification system.  The security classification
system was derived from the 1966 Earl Mountbatten Report into Prison Escapes
and Security in England.  In March 2000 a working group of SPS practitioners
and a colleague from the Justice Department (for the Parole interest) was set up
and for the first time in many years a fundamental look at the security
classification system was undertaken.  In September 2001 the Deputy First
Minister agreed to the discontinuation of the security classification system and
the implementation of an integrated management system based on a prisoner
supervision system.  The new supervision system recognises that the level of
supervision an individual requires inside a secure perimeter may be different
from that required when outwith that perimeter on escort or for any other reason.

NEW PRISONER SUPERVISION SYSTEM

3. The PSS has been designed to be integrated with the Sentence
Management process to provide a single cohesive system by which the SPS may
manage prisoners throughout their sentence.  The new system is based on two
rules; the Assessment Rule, which will ensure that all prisoners on admission
and at regular intervals thereafter, are subject to a risk assessment or risk
assessment review, and the Management Rule, which defines the minimum
period of time that a prisoner must serve in a secure establishment, before
commencing a preparation for release programme involving supervised and
subsequently unsupervised access to the community.
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CONSULTATION

4. The recommendations of the working group described at paragraph 2
were presented to the Parole Board, HM Chief Inspector of Prisons, and the
Scottish Prisons Complaints Commissioner who in principle supported the thrust
of these changes, though they understandably wanted to see how they work in
practice.  Similarly, supportive discussions took place with the police through the
SPS/Association of Chief Police Officers (Scotland) Liaison Group where
information about the PSS was shared.  From the police perspective their interest
lay in any potential changes to their involvement in escort arrangements outwith
the prison environment rather than the changes being made to prisoner
supervision levels within prison.  As the PSS makes no changes to the police
involvement in escorting they were content with our proposals.

5. Extensive internal communications and preparations took place prior to
the implementation of the PSS on 1 April.  This included an explanatory leaflet
that was provided to all prisoners, Q & A material for prisoners, briefing sessions
for PSS implementation managers who in turn briefed their local Visiting
Committees, briefing sessions for prisoners and video presentations to
supplement the oral briefing.

DAVID CROFT
Deputy Director, Operations
Scottish Prison Service

11 April 2002
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Draft Covenant between Local Government and the Scottish Parliament

Note by the Clerk

The attached letter from Trish Godman, Convener of the Local Government
Committee and draft covenant have been referred to the Justice 2 Committee by the
Local Government Committee for comment by 26 April 2002.

The draft covenant outlines the working relationship between local government and
the Scottish Parliament and follows on from a recommendation of the Macintosh
Commission.

The Justice 2 Committee is invited to consider and comment on the draft document.
Thereafter, it is intended that the Covenant should become a topic for committee
business in the Chamber, with an accompanying motion that the Parliament
approves the Covenant.

The Committee is invited to comment on the draft covenant between local
government and the Scottish Parliament.
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THE SCOTTISH PARLIAMENT AND LOCAL
GOVERNMENT WORKING TOGETHER

"THE  COVENANT"

COVENANT DEFINING WORKING RELATIONSHIPS
 AND THE ESTABLISHMENT OF

A STANDING JOINT CONFERENCE
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INTRODUCTION

1. This Covenant which has been adopted by the Scottish Parliament and Local
Government1 is founded upon a recommendation from the McIntosh Commission
which stated that:-

the Parliament and the 32 councils should commit themselves to a joint agreement –
which we call a Covenant – setting out the basis of their working relationship; and that
they should set up a standing Joint Conference to be a place where parliamentarians
and local government representatives may hold a dialogue on a basis of equality

BACKGROUND

2. Councils, like Parliament, are democratically elected and consequently have their
own legitimacy as part of the whole system of governance.

3. It is therefore essential and entirely in keeping with the power sharing and
participation principles of devolution that the Parliament should develop a working
relationship directly with local government.

4. Based on parity of esteem and the principles underlying the European Charter of
Local Self Government, (text of the Charter is annexed) this Covenant sets out the
understanding of, on the one hand the Scottish Parliament and on the other local
government, of the principles that will underlie relations between them.

5. The arrangements acknowledge the need for the parties to work together in an
atmosphere of mutual trust and respect, recognising the value and legitimacy of the
role that both have to play in the governance of Scotland.

6. This Covenant does not constitute a legally enforceable contract or create any rights
or obligations that are legally enforceable.  It is intended to be a broad guidance
document, binding in honour only and not an exhaustive text of those issues that
might arise.

7. The Covenant is therefore founded upon mutual Respect, with a “Code of
Operational Practices” covering Recognition and Relationships  while a Standing
Joint Conference will monitor
 Review and Renew  the arrangements as appropriate.

1 In this document, the "Scottish Parliament" means the Scottish Parliament and the
powers devolved to it in terms of the Scotland Act 1998, and "local government" means
the councils constituted under the Local Government Acts and COSLA as the
representative organ.
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FOUNDATION OF COVENANT

RESPECT AND RECOGNITION

8. In furtherance of the European Charter of Local Self Govermant the Parliament
recognises the need to secure and maintain a strong and effective system of local
government based on their parity of esteem and the principal of subsidiarity,
underlying the European Charter of Local Self-Government.  The parties also
acknowledge and respect each other's roles and functions, which are distinct and
complementary:

• Within the powers conferred by the Scotland Act 1998 the Parliament has
responsibility for determining the powers and duties of local government, while
the Executive has responsibility for setting the national framework for local
service provision.

• Councils have a democratic mandate to ascertain the needs of their communities
and the priorities of their electorates; to plan, co-ordinate and ensure the delivery
of local services accordingly, within the legal framework laid down by Parliament.

9. It is inherent in the McIntosh report that the Parliament, Executive and local
government have a shared responsibility to serve the people of Scotland; and it is the
clear intention of the report's recommendations that so far as possible these several
institutions should work in partnership towards this common objective.

10. The parties agree that for the relationship to be effective and meaningful it has as the
core objective the establishment of operational arrangements which ensure that local
government is fully engaged in all relevant aspects of the Parliament's work and that
working together, sharing information, experiences and views is integral to the whole
process.

11. Noting that Her Majesty's government has signed and ratified the European Charter
of Local Self-Government, the parties also agree to work within the framework
established by the Charter.

12. The parties agree to work to the Code of Operational Practice set out below.

13. The Covenant may be subject to review from time to time at the initatiive of either
party.

OPERATIONAL ASPECTS

14. This Code has at its core objective the establishment of clearly defined processes
and procedures for engaging local government in all relevant aspects of the
Parliament's work.

ENGAGEMENT

15. Primarily through the Parliament's committee arrangements there will be active
involvement of local government on both the principle and practice of any proposals
which impact upon local government.
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CONSULTATION

16. The procedures adopted by the Scottish Parliament provide for a high level of
consultation and discussion at all stages of the preparation and consideration of
legislation, involving interested bodies and individuals, the Executive and committees
of the Parliament. Within that framework -

• The Parliament via its committee arrangements undertakes to facilitate
consultation with local government on all proposals which affect or might
affect the structure, role, functions and financing of local government. The
financial effects of policy and legislative proposals on local government will be
given specific attention; as will the impact of cross-cutting developments
which span a number of service or policy areas.

• Local government undertakes to provide a considered, co-ordinated and
timely response to issues on which it is consulted.

• The Parliament and Local Government undertake to respect confidentiality
where that is required or requested; and otherwise to conduct their dialogue
openly.

• Consultation with local government will involve both COSLA and individual
councils, on the understanding that, where appropriate and applicable,
COSLA will undertake to provide a co-ordinated response which takes
account of the views of the individual councils. On certain specialised topics
some councils will have an interest and others will not: in these cases COSLA
will facilitate more targeted consultation.

• Local government will be invited to submit views on the likely costs associated
with legislative and other changes which impact on the services provided by
local government.

• There will be opportunities for local government to bring to the Parliament's
notice matters on which local government wishes to see legislation introduced
or existing legislation amended.

• The parties will support arrangements where appropriate for secondments
and /or regular job exchanges between local government officers and
Parliamentary staff.

17. The working arrangements will require to evolve as the relationship between the
Parliament and local government develops.  However, the above represents the
anticipated minimum level of participation of local government.

LOCAL GOVERNMENT COMMITTEE

18. The following arrangements will operate in relation to working arrangements between
the Parliament's Local Government Committee and local government, although they
may also be taken up in whole or in part by any of the Parliament's committees:
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• observer status for the Committee at COSLA meetings, with an understanding
that observers may be excluded where required at private meetings.

• observer status for COSLA at meetings of the Local Government Committee,
with an understanding that observers may be excluded where required at
private meetings.

• regular meetings between the Committee and Council Leaders to consider
issues of mutual interest.

• regular programme of visits to councils by the Committee or their
representatives, although specific ground rules need to be set out and agreed
for arranging and reporting back on visits.

MONITORING THE AGREEMENTS

REVIEW AND RENEW

19. In recognition of the key role that local government plays in the governance of
Scotland, a Standing Joint Conference will be established with equal numbers (not
more than 16 from each side) of representatives from Parliament and local
government.

20. The Parliamentary membership of the Conference may include conveners of the
Parliament's Committees and local government membership will be selected
annually so that each council will be directly represented during a three year period
and the selection process will have regard to the political balance of councils and
geographical spread.

21. The main functions of the Conference are to:

• Review how the procedures set out within the Covenant are operating in
practice and make proposals to renew the arrangements where appropriate.

• Review how the Partnership Agreement between the Executive and local
government is operating in practice and make proposals for changes /
improvements where appropriate.

• Renew and work towards the promotion of excellence in Government as a
whole by improving governance and public service standards across the
board. Exploit the opportunity for Parliament and local government to
exchange ideas, review existing policy, discuss future policy and consider the
impact of legislative changes. Consider views of a strategic nature as well as
those of more immediate interest.

22. The Conference will develop its own set of agreed working practices, including the
establishment of a clear work programme, procedures and protocols, however the
following specific arrangements will apply:

• Conference meetings will be jointly chaired and will be serviced by a
secretariat drawn from the Scottish Parliament and Local Government
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• Conference meetings will be held on at least 2 occasions per year
(provisionally April and October) with arrangements being made for special
meetings as required

• Members of either side can initiate a special meeting of the Conference by
presenting a notice of motion signed by at least 5 members of the
Conference.

• Policy issues impacting upon local or central government services may be
placed on the agenda by either side

• With agreement of the joint chairs any Minister, MSP, council or relevant body
or person with a specific interest, has the right to submit papers on agenda
items, or to be invited to attend and address the Conference
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FOUNDATION OF COVENANT

RESPECT

OPERATIONAL ASPECTS CODE OF
OPERATIONAL PRACTICES

RECOGNITION RELATIONSHIPS

MONITORING THE COVENANT
STANDING JOINT

CONFERENCE

RENEWREVIEW

THE SCOTTISH PARLIAMENT AND LOCAL GOVERNMENT

“THE COVENANT”
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The Police Act 1997 (Enhanced Criminal Record Certificates)
(Protection of Vulnerable Adults) (Scotland) Regulations 2002 (draft)

Note by the Clerk
Background

The Regulations (attached) are being made in accordance with the powers conferred
on the Scottish Ministers by section 115(4) of the Police Act 1997 (c.50) (“the 1997
Act”).

Part V of the 1997 Act creates a new legislative framework for the disclosure of
criminal records for employment purposes and provides for the issue by the Scottish
Ministers of criminal conviction certificates, criminal record certificates and enhanced
criminal record certificates.  The Executive note (attached) indicates that the main
purpose of these certificates is to assist in the consideration of a person’s suitability
for appointment to a particular position.

Under section 112 of the 1997 Act, a criminal conviction certificate will record
convictions held on central police records which are not ‘spent’ under the
Rehabilitation of Offenders Act 1974 (c.53) (“the 1974 Act”).  Under section 113 of
the 1997 Act, a criminal record certificate, for which an application would be made
jointly by the individual concerned and a registered body or employer, will include
both ‘spent’ and ‘unspent’ convictions.

Under section 115(6) and (7), an enhanced criminal record certificate will include all
of the details on the criminal record certificate together with information from a local
police force record check and details of minor convictions and other ‘non-conviction’
information, which in the relevant chief constable’s opinion might be relevant and
ought to be included.

Under section 115(4), an enhanced criminal record certificate will be available to any
individual, for the purposes of considering the applicant’s suitability for a position
(paid or unpaid), which is of a kind specified in Regulations and involves regularly
caring for, training, supervising or being in sole charge of persons aged 18 or over.
These Regulations specify that a position falls within section 115(4) if “it is of a kind
which enables a person in the course of his or her duties to have regular contact with
a vulnerable adult.”

Regulation 2 defines a vulnerable adult.  It is stated in the Executive note that a draft
definition of vulnerable adult was sent to 680 organisations, 98 responses were
received and most were content with the definition.

Under section 115 (3) and (5), enhanced criminal record certificates will also be
available to those working with children and young people under 18, or applicants of
gaming, betting and lottery licences.



Under section 115(2), an application for an enhanced criminal record certificate must
be accompanied by a written statement by a person registered under section 120 of
the 1997 Act that the certificate is required for the purposes of an exempted question
in the course of considering the applicant’s suitability for a relevant position as
described above.  Under section 4(2) of the Rehabilitation of Offenders Act 1974
(c.53), an exempted question is a question relating to spent convictions.

It is also stated that the Regulations have no financial effects.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to Parliament by 29 April 2002.

The Subordinate Legislation Committee considered the instrument on Tuesday 19
March 2002.  The Committee noted that the commencement provision in the draft
regulations does not follow the normal form and agreed to bring this to the attention
of the Executive in an informal letter.

The instrument was laid on 12 March 2002 and no commencement date is given.
Under Rule 10.6, the draft Regulations being subject to affirmative resolution, it is for
the lead committee to recommend to the Parliament whether the instrument should
come into force.  The Minister for Justice has, by motion S1M-02934 (set out in the
Agenda), proposed that the Committee recommends the approval of the Order. The
Deputy Minister will attend to speak to and move the motion.  The debate may last
for up to 90 minutes.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly. Such a report need only be a
short statement of the Committee’s recommendation.

11 April 2002 Clerk to the Committee
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Letter from Clydeside Action on Asbestos

15 April 2002

Dear Ms McNeill

Clydeside Action on Asbestos would like to take this opportunity of thanking both
yourself and the members of Justice II for your continued support for all those who
suffer from asbestos related disease.

We have read the minutes of the last meeting of Justice Committee II (Wednesday
27 March 2002).  We are somewhat concerned at future progress having regard to
some of the comments made by members of the Committee.  There is reference to
the Committee having a very heavy work load as it is, and we would hope that those
suffering and dying from mesothelioma are not relegated as a priority by the
Committee because of this.  There is also a comment with regards to the Committee
having the Petition for ten months.  The Petition was presented in Autumn 2000 and
since then the Committee has sought and obtained the detailed views of those
concerned, and also has the contributions from Rapporteurs.  We repectfully ask that
steps now be taken as quickly as possible to progress the petition.

In recent years and since the presentation of the Pettions CAA have been
experiencing a substantial increase in people diagnosed with mesothelioma.  Many
of them have died without obtaining compensation.  Those who are still alive are
hoping that the Committee can ensure that they receive in life the due recompense
they deserve.  For those who have died their widows and their families are also
looking for justice.

Thank you for your time and attention in the matter.  I look forward to your reply.

With kind regards
Yours sincerely

Phyllis Craig
Senior Welfare Rights Officer


