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JUSTICE 2 COMMITTEE

AGENDA

7th Meeting, 2002 (Session 1)

Wednesday 27 February 2002

The Committee will meet at 10.00 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Items in private: The Committee will consider whether to take item 5 in private
and consider whether to discuss a revised draft Stage 1 report on the Land
Reform (Scotland) Bill in private at its next meeting.

2. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will take oral evidence on the Executive’s Stage 2 amendment on previous
convictions from—

Professor Christopher Gane, University of Aberdeen;

Anne Keenan, Deputy Director and Gerry Brown, Member, Criminal Law
Committee, Law Society of Scotland.

3. Petition: The Committee will consider petition PE336 by Frank Maguire on civil
justice for asbestos victims.

4. Appointment of an Adviser: The Committee will consider a proposal for the
appointment of an adviser on the forthcoming Criminal Justice Bill.

5. Land Reform (Scotland) Bill: The Committee will consider a draft Stage 1
report.

Gillian Baxendine
Clerk to the Committee, Tel 85054



The following papers are attached for this meeting:

Item 2 – Sexual Offences Bill

Submission from Professor Christopher Gane J2/02/7/1

Letter of 11 December 2001 from the Deputy Minister for Justice
regarding disclosure of previous convictions

J2/01/36/1

Extract from Executive note on Stage 2 amendments (purpose and
effects)

J2/01/36/2

Letter of 17 December 2001 from the Law Society of Scotland J2/01/36/4
Letter of 12 December 2001 from Prof. Christopher Gane J2/01/36/10

(The papers for the 36th meeting 2001 are circulated again for MEMBERS ONLY –
available on the website under papers for meeting on 18 December 2001)

SPICe note on suggested questions (PRIVATE PAPER) J2/02/7/2

Item 3 – Petition
Note by the Clerk  (TO FOLLOW) J2/02/7/3

Item 4 – Adviser
Note by the Clerk J2/02/7/4

Item 5 – Land Reform Bill
Draft report (PRIVATE PAPER) J2/02/7/5
Letter of 14 February  from Minister J2/02/7/6
Submission from ACPOS J2/02/7/7
Submission from Dr R H M Nisbit J2/02/7/8
Supplementary information from RICS J2/02/7/9
Submission from Duncan Campbell J2/02/7/10
Submission from The Abernethy Trust J2/02/7/11
Submission from Jon Sparks J2/02/7/12
Supplementary information from SGC J2/02/7/13
Supplementary information from The Ramblers Association J2/02/7/14
Supplementary information from SNH J2/02/7/15
Submission from A Loder J2/02/7/16
Submission from Nicholas Kilpatrick J2/02/7/17
Supplementary information from A Niven J2/02/7/18
Supplementary information from the Highland Council J2/02/7/19

Papers for information circulated for the 7th meeting, 2002

Note on CO/PFS inquiry (PRIVATE PAPER) J2/02/7/20
Letter of 5 February from Minister for Justice re. Adam Carruthers J2/02/7/21
Minutes of the 6th meeting, 2002 J2/02/6/M

http://www.scottish.parliament.uk/official_report/cttee/just2-02/j2mop0213.htm
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Late papers for the 7th Meeting, 2002 (Session 1)

Wednesday 27th February, 2002

I attach the following papers:

Agenda Item 3 - Petition

Note by Clerk
J2.02.07.03

Agenda Item 5 – Land Reform

Submission from the Association of Scottish Superintendents J2.02.07.22

26th February 2002                                Tony Reilly



Papers not circulated:

Members are reminded to bring with them copies of the Sexual Offences Bill (as
amended at Stage 2) and Accompanying Documents, available from Document
Supply Centre or at the following website:

http://www.scottish.parliament.uk/parl_bus/legis.html#31

Members are reminded to bring with them copies of the Land Reform Bill and
Accompanying Documents, available from Document Supply Centre or at the
following website:

http://www.scottish.parliament.uk/parl_bus/legis.html#44

The following document is available from Clerks:
General Register Office for Scotland, Civil Marriages outwith Registration Offices,
Draft Regulations, Draft Guidance

Or on the following website:
http://www.gro-scotland.gov.uk/grosweb/grosweb.nsf/pages/cmoro
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SEXUAL OFFENCES (PROCEDURE AND EVIDENCE) (SCOTLAND) BILL

Christopher Gane*

1. Background

I am generally supportive of the objectives of this Bill, and of the manner in which
they are pursued.  This note is therefore confined to the issues which arise from
clause 8B of the Bill. This clause would require the Crown to lay before the court
“any previous relevant conviction of the accused” whenever the court has, on the
application of the accused, allowed the kind of questioning or admitted the kind of
evidence which is referred to in the amended section 274 of the Criminal
Procedure (Scotland) Act 1995.

2. The treatment of previous convictions under existing law

(a) The general rule: exclusion of evidence of previous conviction
In general terms attacks by the Crown on the character of the accused are not
permitted, and this general prohibition could include introducing evidence of
previous conviction.1   In addition, the Criminal Procedure (Scotland) Act 1995
prohibits the laying of previous convictions before a court prior to conviction, in
both solemn and summary proceedings.2  The non-admissibility of evidence
regarding prior convictions is reinforced by section 266 (4) of the 1995 Act which
provides that an accused who gives evidence on his own behalf cannot be asked,
and cannot be required to answer, any question tending to show that he has
committed or been convicted of, or been charged with, any offence other than
that with which he is then charged.

(b) Exceptions to the general rule
There are exceptions to this general exclusion of previous convictions, for
example, where these are relevant to support the charge before the court.3

More generally, if the accused chooses to conduct his defence by putting himself
forward as a person of good character, or by impugning the character of the
complainer, or by making imputations on the character of the prosecutor,
witnesses for the prosecution or the complainer, then he exposes himself to the
possibility of being cross-examined as to his character and antecedents,
including previous convictions, or to having evidence led by the Crown as to
these matters.4

                                                
* Professor of Scots Law, School of Law, University of Aberdeen

1 See, generally, Walker and Walker: The Law of Evidence in Scotland, Margaret Ross with James Chalmers, T
& T Clark, Edinburgh, 2000, paras. 7.8.1 – 7.10.1.
2 Criminal Procedure (Scotland) Act 1995, ss. 101(1) and (3) and s. 166(3).
3 Criminal Procedure (Scotland) Act 1995, s. 101(2)(b) of the 1995 Act.  So, for example, evidence of previous
conviction and imprisonment would be admissible to support a charge of prison-breaking, and evidence of
previous conviction and disqualification for driving would be admissible to support a charge of driving while
disqualified.  See also s. 266(4)(a).
4 Criminal Procedure (Scotland) Act 1995, ss. 266(4)(b) and 270.
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Clause 8B would mark a very significant departure from the existing approach to
evidence of previous conviction, and one which, given what is proposed, requires
clear and convincing justifications.  I do not think these have been provided.

3. Objections to clause 8B

(a) “The trigger”
Under the existing law, the accused may launch an attack on the character of the
complainer or other Crown witnesses without any prior notice to the Crown, and
without seeking permission from the Court.  Introducing evidence of prior
conviction may, in such circumstances, be seen as a justifiable response to unfair
tactics by the accused, and as pursuing a fair balance in the criminal process.5

Although the Executive have sought to justify clause 8B on similar grounds,6 it is
not clear to me that what is proposed can be justified on these grounds.

Clause 8B requires the Crown to introduce evidence of previous relevant
convictions only after the court has already determined that the accused should
be allowed to pursue a line of evidence relating to the character and antecedents
of the complainer.  Given that the court may only permit this line of defence if, (a)
it is “relevant to establishing whether the accused is guilty of the offence”, and (b)
the probative value of the evidence is “significant” and “likely to outweigh any risk
of prejudice to the proper administration of justice”, it seems inconsistent then to
“penalise” the accused by automatically introducing prior convictions into the
proceedings.

(b) Balance between the accused and the complainer
Clause 8B is intended to secure a fairer balance between the accused and the
complainer.  But it seems to me that if that is the justification for what is
proposed, then clause 8B should place on an equivalent footing the conditions
under which the character and antecedents of the complainer and the accused
are admitted into the proceedings.  This requires us to consider the following:

(i) The question of “relevance”
Attacks on the character of the complainer which do not bear strongly on the
question of the accused’s guilt are rightly to be excluded.  Even if the evidence is
relevant, there may be good reasons for excluding it.  But in the case of the
accused, previous convictions will be laid before the court where they are
“legally” relevant, without any requirement that they be “factually” relevant.7

This, in my view, adopts far too broad an approach to the question of relevancy.

Suppose, for example, that the accused is charged with rape.  He has a previous
conviction from 10 years ago (when he was 17) for having unlawful sexual

                                                
5 See Redressing the Balance, paras. 135-136 and Cross-examination in Rape and Sexual Offence Trials -
Report on Responses to Consultation paras 60-62.
6 See for example, the evidence of the Deputy Justice Minister, Justice 2 Committee, Official Report col 772 et
seq.
7 A conviction is “relevant” if either it is listed in the proposed section 288C(2) or any other conviction which
has a “substantial sexual element”:  new section 275A(10), as introduced by clause 8B(4).
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intercourse with his 15 year old girlfriend.  In what way is that previous conviction
relevant to whether, ten years later, he has had sexual intercourse with a woman
against her will?  It can hardly be argued that it is evidence that he has a
propensity to have sexual intercourse.  And since the offence of which he was
convicted necessarily assumes that the complainer consented,8  it hardly
supports the allegation that he had sexual intercourse on a subsequent occasion
with a non-consenting victim.

This example suggests that the test of relevance adopted in clause 8B is
overbroad and that at least a narrower view of relevance should be explored.
Indeed, the Executive appear to recognise that the statutory definition of
“relevance” is likely to be too blunt an instrument and that clause 8B may contain
two issues of relevance – that of the statutory definition and a further test of
“factual” relevance.  In his evidence the Deputy Justice Minister suggested that
the accused could challenge the disclosure of a previous conviction on the
ground that it was “not analogous to the current charge and so lacked relevance”.
But if the Executive accepts that not all “relevant” offences will be “relevant” then
what confidence can we have in the line of argument pursued by the Executive?

(ii) The conditions governing the use of convictions
I have already pointed out that clause 8B permits the introduction of the
accused’s convictions notwithstanding the fact that the safeguards set out in the
proposed section 275 have been met.  It is also important to notice that while it is
for the party seeking to introduce evidence about the complainer’s character9 to
establish its relevance,10 and that the interests of justice favour its admission,11

when it comes to the admissibility of the accused’s previous convictions its
relevance is assumed (provided it falls under section 288C(2)).  Furthermore,
when the issue of disclosure arises there is a presumption that the disclosure is
in the interests of justice.12

Considerations such as these, in my view, raise very substantial questions about
the need for clause 8B and its overall compatibility with the principles of fairness
which are fundamental not only to this Bill but to the operation of our criminal
justice system as a whole.  This requires a consideration of the arguments put
forward by the Executive for the introduction of clause 8B.

4. The Executive’s arguments

(a) Balance and fairness
This argument was pursued by the Deputy Justice Minister during the 36th

Meeting of this Committee.  In my view the Executive’s proposals as they stand
do not achieve the balance which the Executive claims to be pursuing.  I would
entirely support clause 8B if, in the light of the other provisions in the Bill and the

                                                
8 Otherwise the offence would be one of rape.  Cf the case of Thomas v H.M. Advocate  1997 JC 35.
9 Most frequently the accused.
10 Proposed section 275(1)(b).
11 Proposed section 275(1)(c).
12 Proposed s. 275A(7).
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existing law, it was necessary in order to protect the complainer.  But it seems to
me that in the light of the proposed section 275 it goes too far in attacking the
position of the accused.  At the very least the factual relevance of the accused’s
previous convictions out to be demonstrated if they are to be introduced into the
proceedings, and that should be made clear in the legislation.

(b) The ECHR and practice in other European States
The Deputy Justice Minister observed that “In many of the continental countries
that are signatories to the convention, the accused’s previous convictions are
disclosed during the trial as a matter of routine” and that this practice is not
incompatible with the accused’s right to a fair trial.13  It is important to note that
while both of these observations are correct, it is not safe to draw broad
conclusions about the appropriateness of adopting a particular legal rule for our
system from practice in other systems.  It is not safe, for example, to assume
that in other European systems previous convictions may be relied upon to
establish the accused’s guilt.  Nor is it entirely fair to adopt this line of argument
without exploring how other systems treat the question of the complainer’s
antecedents.

(c) The use of prior convictions and acquittals in English law
The Deputy Justice Minister referred to the English case of R v Z14 and the use of
previous offending behaviour as evidence in a prosecution for rape.  It is
important to understand, however, that this was done on the basis of the “similar
fact” rules applicable in English law, which do not apply in our system of
evidence.  Under English law evidence of other offending behaviour, including
convictions, may be introduced to support the substantive allegation of guilt,
provided that there is a sufficient degree of similarity between those prior
convictions and the charge currently before the court.15

5. Conclusion

It is my view that clause 8B is unsatisfactory in that it does not produce a proper
balance between the interests of the accused and those of the complainer.  I
believe that that balance might yet be achieved if:

(a) Clause 8B were to be amended so as to require the factual relevance
of previous convictions to be established before they are laid before the
jury or taken into consideration by the court;

(b) Statutory criteria were to be laid down to guide the determination of
that question;

(c) The presumption in proposed section 275A(7) were removed, and the
onus placed on the Crown of establishing the factual relevance of the
previous conviction and the its disclosure is in the interests of justice.

                                                
13 Col. 772.
14 [2000] 2 A.C. 483; [2000] 3 W.L.R. 117; [2000] 3 All E.R. 385; [2000] 2 Cr. App. R. 281
15 As I have already pointed out, such use of previous convictions – let alone previous charges or acquittals – is
generally prohibited in Scottish procedure.  It is true that evidence of other offending behaviour may be
admitted in the Scottish courts under the so-called “Moorov Rule” but that is generally for the purpose of
providing corroboration.
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JUSTICE 2 COMMITTEE

Petition PE336 by Frank Maguire, on behalf of Clydeside Action on Asbestos

Note by the Clerk

Background
1. This notes seeks to bring the Committee up to date with progress made in

relation to PE336 and invites the Committee to consider next steps along the
lines of paragraph 19.

2. The purpose of the petition is to seek a review of the powers and procedures of
the Court of Session in relation to the handling of mesothelioma cases having
regard to:

• the urgency of mesothelioma cases;
• the need to review court procedures and powers in order to identify real

issues between parties at an early stage;
• minimising delays to progress of cases;
• encouraging the use of jury trials;
• facilitating interim payments pending resolution of cases;
• the resources available to the court

3. At present, the Court of Session Rules Council has power to frame rules, in the
form of Acts of Sederunt, regarding any matter relating to the Court.  Such rules
are made by the Court, and are not generally subject to Parliamentary scrutiny.
This reflects the constitutional principle of judicial independence.

Lord Coulsfield’s Report
4. Having taken oral evidence from the petitioner, the Public Petitions Committee

(PPC) invited comments from the Scottish Executive.  The Executive supports
the conclusions of the Report by the Working Party on Court of Session
Procedure, chaired by Lord Coulsfield [“the Report”]
(http://www.scotcourts.gov.uk). In general, the petitioner does not believe the
proposals in that Report will address the concerns in the petition.

Report main recommendations Petitioner’s response
automatic timetable be laid down for
cases

timetables are in place just now and do
not work effectively

all parties be obliged to produce and
lodge valuations of claims at an early
stage

rules on lodging documents – still not
assist give detailed written case

statements of evaluation would not make
much difference

should not be any requirement for a
routine pre-proof or pre-trial hearing
before a judge

pre-trial hearing would assist

http://www.scottish.parliament.uk/parl_bus/petitions/pe336.pdf
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the present form of written pleadings is
too elaborate and some suggestions are
made for reform

still concerned written pleadings may
prevent new rules improving situation

draft rules are only a shortened form of
written case proposed which will still
allow denials

in terms of sanctions, the progress of
cases should be monitored in order that
parties should appear to explain failure to
progress matters.

penalty for not following new rules is just
expenses – not much weight

decided against a high degree of judicial
case management
parties should be required to discuss
settlement at an early stage

Consideration by the Committee
5. The petition was considered on 15 May, 26 June and 24 October 2001.  Relevant

papers are J2/01/12/3, 19/1 and 27/4.

6. The Committee agreed at its meeting on 15 May to seek views from the then
Lord President, the Scottish Law Commission, and the Scottish Legal Action
Group.  The latter’s inclination was to deal with asbestosis cases within
mainstream personal injury litigation.  Many of the problems could be remedied if
the Report’s recommendations were implemented but there was a need for
increased resources for the civil justice system for this to happen.  The Group
also thought that the level of damages awarded by juries was a better reflection
than those awarded by the judiciary.  The Scottish Law Commission offered no
comments.

7. The Lord President replied, enclosing a letter addressed the Minister for Justice,
who had also asked him for his views.  A number of the Report proposals were
acceptable to the Rules Council and steps were being taken to implement them.
Asbestosis cases were already given priority in the allocation of diets but it was
not thought satisfactory to set particular targets for different types of personal
injuries.  Much of the delay was outwith the Court’s control.  In relation to jury
trials, a case was pending in court.  In referring to ongoing work by the Executive
on pursuer’s offers, the Lord President stated that a relatively minor amendment
was required to the Court of Session Act and he hoped that such legislation
would be introduced at an early date.

8. After its meeting on 26 June, the Committee wrote to the Lord President, asking
which of Lord Coulsfield’s working party’s recommendations would be
implemented and in what timescale.  The Lord President’s private office replied,
making reference to the earlier letter sent to the Minister for Justice in this regard.

9. The Committee also wrote to the Minister for Justice for more information on
pursuers’ offers – a pursuer can say what he would settle a claim at, and if the
defender proceeds, for the level of any legal expenses that may be awarded
against the defender if the pursuer is ultimately awarded the sum offered or
higher.  The procedure had previously been in place in Scotland but had been
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found to be ultra vires and required a change in the rules.  The Executive would
seek to re-introduce the procedure.  A similar procedure was in place in England
and Wales and provided an inducement to defenders to settle claims.  In general
terms, the Minister did not see the implementation of the Report’s
recommendations as raising major resource issues.

10. Subsequently, in June and September, the petitioner wrote asking the Committee
to write to the Lord President asking which Report recommendations were going
to be implemented and when and asking for reasons for not implementing others.
At the time, outstanding issues for the petitioner were as follows:

• why do commercial cases have new rules and procedures?
• only proposal which may address delays in personal injury cases is fixing trial

within 12 months but the court will not be able to operate such a system
• one of the main causes for delay of asbestosis cases is the failure of the

written pleadings system to encourage early agreement of evidence.
Additionally, the petitioner believes that the attitude of the court to the use of
skeletal defences and late (accepted) intimation of defences, which can cause
cases to be postponed, also needs to be investigated.

• lack of availability of judges to handle civil cases and the fact that the Civil
Court is on vacation for a period of 2½ months when civil cases could be
heard.

• wants the use of jury trials to be reviewed to test the level of damages
awarded in mesothelioma cases, as so far no comment has been made on
this point.

• points to Sheriff Court proceedings which have options hearings available
• points out England and Wales written pleadings procedures reforms.

11. In October, the petitioner took the view that the underlying reasons for delay of
cases still remained to be addressed and asked that the Committee urgently
carries out recommendations 1-8 of its original submission (attached).

Progress since October
12. On 24 October, Mary Mulligan and Margaret Ewing were appointed as Reporters,

to take forward further investigation of the issues raised by the petitioner and
arising from the written evidence received to date.

13. Late 2001, on two occasions, all MSPs were emailed, requesting that the
Committee would be interested to hear of any group or individual regarding
problems that may have arisen from trying to obtain compensation for asbestosis.
Duncan McNeil, MSP for Greenock and Inverclyde, was the only member to
reply.  He indicated his former shipbuilding constituents experience profound
difficulties in claiming compensation.  The central themes were blanket denials
used as a delaying tactic, excessive prevarication by defenders, denial of interim
payments and the absence of jury trials.

14. Following the promotion of Lord Rodger of Earlsferry, in late November, Lord
Cullen was appointed as the new Lord President.  The Reporters took the
opportunity to write to the new Lord President and again to the Minister for
Justice (replies attached).  The Minister’s Private Secretary indicated that
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although Ministers had agreed to bring forward legislation relating to pursuers’
offers, this would not be before the 2003 elections.  Lord Cullen indicated that the
Court of Session Rules Council had accepted the Report’s recommendations for
1) the early assignment of diets of proof and jury trial for a year in advance, 2) for
the automatic disclosure of certain information and the early recovery of
documents, and 3) pursuers’ offers.  An analysis had been completed of a
sample of personal injury actions, in order to enable the implications of
implementing the first two recommendations.  The next step was to put the IT
programming into place, inform the legal profession and amend the Rules of
Court.  It was envisaged the early assignment of proof diets would begin by
autumn 2002.  In relation to other Report recommendations, Lord Cullen
indicated that pre-trial meetings were not seen as beneficial in relation to the
costs involved; and sanctions would require primary legislation and thus further
examination.  His intention was to set up a group to look at the issue of
abbreviated written pleadings in the near future.  In addition, he proposed to
nominate a judge to oversee the progress of the asbestosis actions.

15. On 12 December, the Committee agreed that the Convener would assist
Margaret Ewing in pursuing the issues raised in the petition and that a reporter to
replace Mary Mulligan should be appointed in January.

Other information
16. There have been Members’ debates on the issues on 16 November 2000

(Duncan McNeil) and 30 May 2001 (Des McNulty).  During both, the Executive
has re-iterated its support for the Report’s recommendations.

17. The Association of Personal Injury Lawyers, Alan Price, Honorary Consultant
Oncologist, Clydebank Asbestos Group, and Asbestos Action (Tayside) have
written to support the petition.

18. Prof Charles Hennessy, a solicitor advocate, has written twice to the Committee
stating that there is very little focussed research on the operation of the civil
justice system.  However, existing Sheriff Court procedures could be used to
solve many of petitioner’s problems.  The proposed changes to the jurisdiction
limits in the Sheriff Court would have a positive impact also.  His two letters are
attached.

19. On 20 December 2001, an announcement was made through the Rolls of Court
(http://www.scotcourts.gov.uk) that the Lord President had asked Lord MacKay of
Drumadoon to take responsibility for the procedural aspects of asbestosis cases,
in order to address how best the cases would be concluded expeditiously.  The
Convener wrote to the Lord President asking for further information regarding the
announcement (reply of 18 February attached).  In written answers of 8 February,
the Minister of Justice reported that a selection of the 450 asbestos related
ongoing cases were being called in order to focus parties attention on issues that
were barring or delaying settlement or other progress.  It was not possible to
estimate whether this additional judicial input was expected to result in cases
concluding more quickly.



5

Procedure
18. The Standing Orders of the Scottish Parliament make clear that, where the Public

Petitions Committee refers a petition to another Committee, it is for that
Committee then to take “such action as they consider appropriate” (Rule
15.6.2(a)).

Options
19. In view of the evidence now before the Committee, the Committee might wish to

consider the following options—

(a) in light of the Committee’s ongoing heavy legislative workload, appoint a
reporter to replace Mary Mulligan and Margaret Ewing to pursue the
issues further;

(b) write to the petitioner to ask:
whether they think cases are being concluded more quickly since
December;
for views on Lord Cullen’s commitment to progress matters (as per
letter in December);
for views of Professor Hennessey’s suggestions.

(c) discuss the issues with the Lord President at a proposed meeting to be
arranged for March and/or invite the Lord President to give oral evidence;

(d) invite the petitioner to give oral evidence on any outstanding concerns and
thereafter take a decision whether the Committee is in a position to take
matters any further forward at this stage;

(e) given the wide support for pursuers’ offers, ascertain the amount of work
which would need to be done in order to bring forward legislation
(Committee Bill).

25 February 2002 Clerk to the Committee
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JUSTICE 2 COMMITTEE

Appointment of adviser on Criminal Justice Bill

Note by the Clerk

1. The Executive’s Criminal Justice Bill is likely to be introduced before the
Easter recess and will be allocated to one of the Justice Committees as lead
committee.  The proposed content of the Bill is outlined in two Scottish Executive
White Papers “Making Scotland Safer: Improving the Criminal Justice System”
(published on 13 December 2001) and “Serious Violent and Sexual Offenders –
Criminal Justice” (published on  11 June 2001).

2. The Bill will be a long and wide-ranging one and it is suggested that the lead
committee might find it helpful to have an expert adviser to assist in drawing up the
Stage 1 report.  The role of the adviser could include:

• briefing the committee on the background to, and technical/procedural aspects of,
the Bill;

• drawing up a list of people from whom to invite written evidence;
• summarising the issues arising from written evidence;
• advising the committee on witnesses for oral evidence and suggesting lines of

questioning;
• drawing out key issues for the Stage 1 report;

The adviser’s assistance would probably not be required in relation to Stage 2
although it would be possibly to hold a couple of days of their time in reserve in case
of any new or complex issues arising at this stage.

3. The Bureau has not yet recommended to the Parliament which Justice
Committee should lead on the Criminal Justice Bill.  It is necessary to appoint an
adviser ahead of this decision but clearly, if the Bill were to go to the Justice 1
Committee, the adviser could simply work to that committee instead.  Once the
Bureau has given its permission for the appointment, we will provide a short list of
names for the committee to consider.

4. The Committee is asked to agree to the appointment of an adviser to
assist in consideration of Stage 1 of the Criminal Justice Bill.

Clerk to the Committee 19 February 2002
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LAND REFORM (SCOTLAND) BILL

Thank you for your letter of 31st January following my appearance before the committee on 30th

January.  I am writing to let you have some further clarification of the issues raised at the subsequent
meeting of Justice 2 on 6th February, and to respond to the question in your letter about salmon
fishing rights. My reply also covers the issues of commercial activities and access and the minimum
size of crofting community bodies, on which I promise to let the committee have more information.

Access - current law

I was interested to read the written evidence submitted by the Law Society in respect of the law
relating to access, and also the report of the oral evidence on this matter from the Society and from
Jeremy Rowan-Robinson. I do not think that there is anything that I could usefully add to their clear
explanation of the current position.

Commercial activities

When I gave oral evidence to the Committee, we discussed at some length the likely impact of
section 9(2) of the Bill on those businesses that depend on having access to land. I agreed to write to
you setting out our reasons for including section 9(2), and why we do not consider that it will result
in the difficulties that a number of those giving evidence to the Committee have predicted.
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It might be helpful to start by considering the current position in respect of the many types of
commercial activity that require access to land. These range from someone guiding one or two
clients up a mountain to events such as agricultural shows and equestrian events, sometimes taking
place over a few days with large numbers of spectators and the need for services such as car parking,
refreshments and toilets. Few would argue that the organisers of the latter type of activity should not
require to obtain the approval of the landowner beforehand. On the other hand, a mountain guide
with a small party of clients will, I suspect, see no more need to obtain the express permission of the
landowner than would any other small party of walkers or climbers.

We consider that it would be wrong in principle to include all commercial activities, including those
which might currently make a payment for the access they enjoy, within access rights. However,
there is a continuum of commercial activity from the mountain guide example that has little impact
on land management, through to the large-scale event with significant implications for the
landowner. It is difficult in legislation to draw a firm distinction between commercial activities that
might reasonably be included within access rights, and those that should not. For example, an
outdoor centre only occasionally taking clients up a particular hill path might reasonably expect to be
in the same position as any other party of walkers. By the same token, the centre might reasonably be
expected to come to some agreement with the landowner if using an area of land on a regular basis,
for example to launch canoes.

Although section 9(2) excludes all commercial activity from access rights, it does not follow that
those types of business that currently operate without difficulty at present should not continue to do
so in future. In legal terms, commercial activities over land take place with the express or implied
consent of the owner. I understand the concern that relates to those operating with implied consent,
and the fear that the fact that such activities are not included within access rights might be used as an
excuse to withdraw that consent. I would be very concerned if this were to prove to be the case. This
is not the intention behind section 9(2) of the Bill and I expect landowners to continue to act
reasonably in respect of businesses such as mountain guides and outdoor centres, particularly where
the operation of those activities does not unreasonably interfere with the landowner’s ability to use
and manage the land or otherwise conduct the ownership of it. The Code will address the issue of
commercial activity, and lay down guidance for the benefit of landowners and businesses alike.

We shall monitor closely the new access arrangements introduced by the Bill. If it should turn out
that the fears expressed to the Committee in respect of section 9(2) prove to have been well founded,
powers are available to Ministers to amend or remove section 9(2) by order, subject to the approval
of the Parliament. I do not believe that this will prove necessary but, if it does, we will not hesitate to
use this power.

Occupiers’ Liability

We have considered the additional evidence on this issue as submitted to the Committee on 6
February by SNH, the Law Society of Scotland and NFUS and also the evidence previously
submitted to the Committee about this issue. There appear to be 2 principal concerns about the
impact of access rights on the question of liability. On the one hand, for example, Professor Rowan-
Robinson, SNH and John Kinnaird, NFUS referred to the concern that the fact that people will now
be able to access land as of right will increase the duty of care and therefore the risk of liability. On
the other hand, the Law Society appeared to suggest that the concern is not about increased numbers
of people on the land in exercise of the access rights, but rather that the creation of these rights will
automatically increase the responsibilities on landowners to provide for their safety.  As indicated in
our evidence to the Committee on 30 January, we accepted that there was a reasonable argument
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that, by granting a right of access, liability might be increased and that is what we have sought to
address in Section 5(2) of the Bill.

We remain firmly of the view that Section 5(2) adequately addresses these concerns, in making clear
that "the extent of the duty of care owed by an occupier of land to another person present on the land
is not affected by this Part of this Act or by its operation"(emphasis added). We think that this
makes it clear that the extent of the duty is untouched by any of the new provisions in Part 1 of the
Bill, including the fact that someone was exercising access rights, or the fact that the landowner was
in some way interfering with the exercise of such rights. We note that, in their recent report, the
Rural Development Committee appears to have  reached a similar conclusion.

Having said that, as indicated in our evidence to the Committee on 30 January, we think that in
addressing these concerns, it would be going too far to completely displace the reasonably settled
provisions of the Occupiers’ Liability (Scotland) Act 1960, Section 2(1) of which places a duty on
occupiers to take "such care as in all the circumstances of the case is reasonable to see that [a]
person will not suffer injury or damage by reason of any danger [which is due to the state of the
premises]". In the light of Section 5(2), the intention is that the courts, when assessing occupiers’
liability claims by persons exercising access rights, should assess the particular occupiers’ duty of
care according to the same well-established principles that would have applied regardless of the
conferral of access rights or indeed any of the other provisions of Part 1 of the Bill.  This includes the
taking into account of issues such as the willing assumption of risk (as provided for in section 2(3) of
the 1960 Act, which statutorily enshrines the common law doctrine of volenti non fit iniura), and
contributory negligence which have a bearing on the extent of a duty of care in a particular case.  We
believe that Section 5(2) of the Bill, by properly focusing on the issue of the extent of a duty of care,
adequately addresses these latter types of issue also and that it is therefore unnecessary to make
further provision for them in this Bill.

Crofting Community Right to Buy - Salmon Fishings

My Ministerial colleagues and I decided to include the opportunity for crofting communities to apply
for a right to buy salmon fishings in this Bill because we believed that this was the best way of
securing the opportunity for sustainable development of the croft lands.  In making that decision we
did not consider it necessary to make an assessment as to how frequently that right to buy could or
should be exercised or what the impact on salmon fishings might be.   We did not therefore seek to
match data regarding land occupied by crofting communities with the courses of rivers containing
migratory fish.

It was nevertheless clear to us from the outset that only some croft land adjoined waters containing
migratory fish, and that not every crofting community would have the opportunity to buy salmon
fishings or be interested in doing so.   It was also apparent that there were some salmon rivers in the
crofting counties which do not cross or adjoin croft land and others which lie almost wholly within it.
However, in most cases it can be expected that parts of a river system will adjoin croft land and other
parts will not.

We saw no point in trying to clarify matters further because we did not need data about contact
between salmon fisheries and croft land to reach our decision. The Executive was also aware that the
Register of Crofts database held by the Crofters Commission would not provide the kind of
information about the extent of croft land that would be needed to match rivers with croft land.

So far as economic or environmental impact is concerned we took and continue to hold the view that
who owns any particular stretch of salmon fishings should make little difference.  Indeed ownership
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by a body that is expected to achieve sustainable development and can only buy the property if the
plans for its utilisation are deemed to be in the public interest would seem to offer more certainty of a
favourable outcome than the open market might deliver.

The committee also asked whether there had been any assessment of how well developed or under
developed fisheries were.  These are subjective issues and it is not realistic to make assessments
except on a case by case basis.  The degree of development appropriate to a particular system will
depend on a range of factors and in particular the size of the system and assessments of productivity
and sustainable catch levels.

I attach a list of the 382 Scottish river systems which are reputed to hold salmon stocks.  This
indicates separately river systems lying wholly or mainly within the crofting counties and those that
lie entirely outwith the crofting counties. In relation to the former we have indicated some which we
are fairly sure cross or adjoin croft land and some that we are fairly sure do not.  However we do not
know the position relating to the majority of systems in the crofting counties and believe that only
local people and relevant landowners will know.

What is apparent from the list is that a large number of very small river systems hold salmon.  Such
catchments in some cases lie entirely within a single crofting estate.  This is certainly the case in
relation to the Scottish Executive owned estates in Skye.  Such small river systems are not
necessarily developed for fishing and would be typical of the kind of salmon fishing opportunity a
crofting community might want to buy, could afford and which could be developed to generate some
revenue from angling tourism.

Crofting Community Right to Buy – Discretion over size of Crofting Community Body

I am also grateful to the Committee for drawing our attention to the fact that the provision at s.31(2)
is not replicated in s.68. I accept that consistency of approach would be desirable in this case, and I
will in due course propose a suitable amendment to s.68 to ensure that Ministerial discretion in
relation to s.68(1)(d) is the same as is available in relation to s.31(1)(d).

I have copied this letter to Gillian Baxendine, Clerk to the Committee.

ROSS FINNIE
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SUBMISSION BY ACPOS

I refer to your letter of 7 February 2002 and can advise you that the policing issues in
relation to the Land Reform (Scotland) Bill has now been considered by the General
Policing Standing Committee and I would offer the following comments to you.

Whilst it was acknowledged there are often calls made to the Police by landowners,
tenants or their employees or agents in relation to persons on their land, members
were unable with any degree of accuracy to produce relevant statistics in regard to
such incidents.  In the main the majority, which have little effect on police resources,
relate to persons involved in committing a crime or offence, be it theft, vandalism or
poaching, and are dealt with by way of common law of statutory legislation, for
example laws on poaching or the Trespass (Scotland) Act 1895 in the case of legal
encampments.

There are however on occasions calls of a slightly different nature which relate to
situations where police are called to remove unwelcome persons from a field or land.
In such circumstances it is often necessary to attend and assess the situation before
it can be ascertained if a crime or offence has or has not been committed.  However
there is no power in common law other than perhaps libelling a breach of the peace
and the proposed Act will not give the Police power to either charge or remove the
person involved.  If it is therefore ascertained that no crime or offence has taken
place then the advice would be to contact the solicitor and pursue the matter through
civil law.  In conclusion as the Bill does not create any new criminal offences, it is felt
there will be no major impact on police resources, albeit the publication of the Bill
and attendant publicity may lead to increased awareness and potentially more
access disputes initially.

I trust you may find this of assistance.

Yours sincerely

Chief Constable
(Hon. Secretary)
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SUBMISSION FROM DR R J H NISBET

The Access Provisions of this Bill contain an anomaly vis-à-vis Rights of Way and
Access Paths affecting Privacy and Curtilage of private dwellings and houses,
adversely affecting the residents, owners and occupiers thereof.

I made comment on this inconsistency in several sections of my submission of 11th

June 2001, but nothing I have seen, heard or read in the revised Bill due to be laid
before Parliament shortly appears to address this anomaly.  So is posed an
unintended threat to personal Human Rights of Privacy and Enjoyment of one’s
Property.

The anomaly is this:
1. Public Rights of Way are exempted from clarification as Access Land and

continue to have their peculiar imprecise legal status in common law.
2. All other routes, tracks, paths etc are generally categorised as “Access Routes”

freely open to public use; their legal status is clearly defined and set out in the
new legislation.

3. Houses, dwellings and private property and “curtilage” thereof are exempted and
excluded from Access Land to preserve privacy and enjoyment thereof and also
have this status protected in the new legislation.

BUT:
4. Property on, traversed by and immediately contiguous to a Public Right of Way is

apparently not afforded the protection afforded as at (3) to all other properties,
dwellings etc.

“Ipso facto”
5. The general public can use and traverse any Public Right of Way at will and as of

want, but this can only be done to the clear detriment of the Human Rights of the
people occupying and enjoying their property which is on, contiguous to or
traversed by the Right of Way.  This situation in practice effectively denies these
people of their rights to privacy etc.  This is because without exception the new
legislation purposely excludes all Rights of Way from its provisions.

Suggestions to correct this anomaly
a) All domestic property in private ownership must be afforded the same protection,

irrespective of whether it is within or outwith Access Land and especially if it is
included in or affected by any proposed Local Path Network system.

b) It is equally anomalous to have two different and legally disparate, categories of
paths or routes incorporated in Local Path Networks.  All such Networks should
have their component parts/ section constituted on the same equal legal status
on Access Routes under the new legislation.

As my property – only ½ acre, house and garden – is isolated in over 1000 acres of
farmland, woodland and forest it is so affected, especially as it is the only house on
the only way in and out, which is a farm track ending in my garden as my drive.  This



track was very recently (Feb 2000) declared a Public Right of Way, despite it going
through my front garden within 30 feet of my living room windows.  Consequently our
privacy and amenity, which we have enjoyed undisturbed for nearly 40 years, have
now been lost and there seems to be no ready redress or consideration of this
adverse imposition.

The Local Authority involved is extremely reluctant to meet to discuss the problem
and claims that a diversion of the Right of Way is impossible!  So where does that
leave us?  As the new legislation stands it cannot help and actually imposes a
burden on this property and us.  There must be hundreds of rural residents in
Scotland caught in this same situation so singularly embodied in the new Bill!

Please address this inconsistency and remedy the provisions of the Bill to remove
the anomaly so likely to be created.
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Land Reform (Scotland) Bill: RICS Scotland Evidence

On behalf of RICS Scotland, I would like to thank members of both the Rural
Development Committee and the Justice 2 Committee of the Scottish Parliament for
inviting the Institution to submit oral evidence on the Land Reform (Scotland) Bill.  As
outlined in the Institution’s written submission, RICS Scotland is committed to
providing constructive input to the Land Reform process and I hope that the
contribution our members have provided so far has been helpful.  Having now had
an opportunity to reflect on the written record of the oral evidence sessions, I thought
it would be helpful to provide some additional information in order to clarify some of
the concerns RICS Scotland has.

Firstly, in relation to the compensation aspects of the Bill, RICS Scotland expressed
concern that the potential to “cherry pick” might result in communities paying
considerably more than the market value for a piece of land in which they had
registered an interest because they would have to compensate the landowner for
injurious affection.  In some instances, the Institution believes it might be more
beneficial to the community if they were required to buy the land as lotted as
opposed to being permitted to “cherry pick”.  The attached paper outlines the
concept of injurious affection and the implications of injurious affection for the Land
Reform (Scotland) Bill.

Secondly, RICS Scotland expressed concern about the possibility that landowners,
both existing and potential, may be reluctant to invest in Scotland following
enactment of the legislation.  Admittedly, there can be no empirical evidence about
the effects on investment until the Bill has been passed.  However, it was interesting
to note that Dr Jim Hunter, Chairman of Highlands and Islands Enterprise, shares
the Institution’s view that investment might be affected.  Although it was suggested
that landowners will benefit from the utility of any investment, it must be borne in
mind that the utility of investment might not always be immediate.  The example of
double glazing was provided to demonstrate that investment may not result in an
increase in capital value but would result in immediate benefits to the owner of the
property, i.e. the owner of the property would benefit from the utility of the double
glazing.  RICS Scotland acknowledges this argument.  However, in the case of
investment in land, it is vital to bear in mind that the benefits of investment are not
always immediate, but rather may be medium or long-term.  For example, a
landowner may invest in planting broad leaf trees on the banks of the upper reaches
of a salmon river system in order to encourage leaf litter drop which in turn aids the
growth of juvenile fish.  In addition, broad leaf trees provide a mixture of light and
shade which is also understood to help the development of young fish.  The value of
this investment will be that the environment for increasing fish numbers will improve.
However, neither the utility nor the capital value of this investment will be seen for
many years.  In respect of the Community Right to Buy, which only applies when the
landowner chooses to sell, the landowner may indeed benefit from the utility of any
investment because he/she will choose when to sell.  However, in respect of Crofting
Community Right to Buy, it is highly possible that the landowner will not benefit from



the utility of his/her investment, as he/she may be compelled to sell the land before
any utility can be derived from that investment.  Accordingly, the Institution remains
particularly concerned about the impact of Part 3 on investment in fragile areas.

Turning to Part 1 of the Bill, Access, I would like to clarify RICS Scotland’s position in
respect of commercial activities.  As you will be aware, the Institution supported the
decision to exclude commercial activities from the right of access.  However,
chartered surveyors are by no means opposed to the land being used for
commercial purposes.  Indeed, the use of land for certain commercial purposes can
provide an important source of investment to local areas, e.g. rock festivals, film
shoots.  It is with such events in mind, however, that RICS Scotland would be
concerned about a right of access being extended to commercial activities.  There is
no question that the Institution wishes to prohibit existing arrangements where
mountain guides, for example, take parties of walkers across land.  However, if
commercial activities were included in the right, it would be difficult to draw a line
between, on the one hand, a mountain guide who is providing a service to people
exercising their rights, and, on the other hand, the organisers of rock festivals, who
are deriving a considerable profit from the use of the land.  It is important to
remember that although commercial activities might be excluded from the right,
permission to use the land can always be sought and, based on past experience,
permission is usually granted.

Finally, I would like to stress once again that RICS Scotland is not opposed to
community ownership of land.  The Institution’s interest in the land reform debate
relates simply to the management of the land and the sustainable development of
rural Scotland.  On balance, we would suggest that a diversity of ownership is likely
to be most appropriate in terms of sustainability.  However, ultimately, RICS
Scotland has no views on land ownership patterns.

On behalf of RICS Scotland, I hope this additional information is of assistance to
members of the Justice 2 and Rural Development Committees.  Members of the
Institution would be delighted to provide further in-put if this would prove helpful.
Should you wish further advice, please do not hesitate to contact me.  In the
meantime, thank you once again for allowing RICS Scotland to contribute to this
legislation.

Yours sincerely

LYNNE RAESIDE
Head of Public Policy



COMPULSORY PURCHASE AND ASSESSMENT OF COMPENSATION

BRIEFING PAPER BY RICS SCOTLAND

FEBRUARY 2002

Background

The rationale behind compulsory purchase compensation, as defined under current
statute, is straightforward – to put the owner, so far as money can achieve it, in the
same position as if the compulsory purchase had not taken place.

Basis of Compensation

The overall measure of compensation is the loss the landowner has incurred due to
the compensation acquisition of his/her interest.  Although the major element of
compensation is likely to be the market value of the land taken, the loss will often
extend beyond that.

If only part of the land has been taken, the landowner may be due a sum for
injurious affection, representing the drop in value to the part remaining in his/her
ownership.  In addition, (whether all or only part of the land is taken), the landowner
will certainly incur other losses (removal expenses, loss of business etc) which
he/she can claim under the heading of disturbance.

Injurious Affection

If only part of a person’s land is taken, it is possible that the part remaining in his/her
ownership will drop in value as a result.  This may be due to nuisance value caused
by any development on the acquired land, or it may be that the land left is less
economically viable when not part of a larger site.  The latter result is particularly
likely if the land taken intersects the site, leaving the original owner’s land in two
separate parts.  Injurious affection caused by the physical separation of the acquired
land from that remaining is known as severance.

In addition, therefore, to the market value of the land taken, a claimant is entitled to
an additional payment in respect of injurious affection for the land remaining in
his/her ownership.

Disturbance

Any loss resulting from the compulsory acquisition, which is additional to the market
value for the land taken and injurious affection, can be claimed under the general
heading of disturbance.

Typical items in a disturbance claim would include goodwill, temporary loss of profits,
the cost of new premises, removal expenses, legal fees, bank interest for bridging
loans, etc.





THE LAND REFORM BILL AND COMPENSATION

General

It could be argued that there are elements of compulsion in both Part 2 and Part 3 of
the Bill: in relation to Part 2, a landowner whose land is on the register of community
interests is compulsorily required to sell to the community body if the community so
wishes and, furthermore, he/she may be required to sell the land in separate lots;
and in relation to Part 3, a landowner has no choice other than to sell when a crofting
community body is granted the right by Scottish Ministers.

In order to meet the requirements of the European Convention on Human Rights
(ECHR), it is a requirement of the legislation, because of the element of compulsion,
that the interests of the landowner, whether under Part 2 or Part 3 of the Land
Reform Bill, are not compromised.  Accordingly, the rationale behind the
compensation provisions of existing compulsory purchase legislation would apply to
both parts of the legislation.

Part 2: Community Right to Buy

In relation to the community right to buy, there is a clear possibility that injurious
affection will come into play if the community has the opportunity to “cherry pick”.
Where a community body chooses to purchase only part of the land which is on the
market, it is possible that the value of the remainder will be reduced.  In order to
compensate the landowner for this injurious affection, it is possible that the
community body will have to pay a price for the registered piece of land which is
much higher than its open market value.  This would not represent good value for
money because the community body would effectively be paying a price which
included part of the value of land it is not acquiring.  Accordingly, the ability to
“cherry-pick” may be contrary to the interests of the community body.

Turning to disturbance, given that the landowner is voluntarily selling his/her land, it
is less likely that compensation for disturbance will be required under Part 2 of the
Bill.

Part 3: Crofting Community Right to Buy

The arguments relating to injurious affection with respect to Part 2 of the Bill are
equally valid in respect of Part 3.  In most instances, a crofting community body will
not be buying an entire estate from a landowner and there is every possibility that
the remainder of the estate will be devalued, particularly where severance applies.

In addition, given that the landowner is being required to sell against his/her wishes,
compensation for disturbance will most certainly be required.
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SUBMISSION FROM DUNCAN CAMPBELL

LAND REFORM (SCOTLAND) BILL: Part 1 The Community right to Buy
[AS INTRODUCED]

Introduction
The Colinton Community Conservation Trust (CCCT), Edinburgh is a registered
Scottish Charity that was established in 2000 with the objective of preserving the
environmental and recreational qualities of the Colinton area for its community and
others.   A major initial task is to seek to purchase redundant Ministry of Defence
(MoD) lands at Dreghorn on the southern edge of the city for the public good.   This
green space in agricultural use, with clear links to surrounding countryside, is much
valued by the local community and others for its high amenity, recreational and wild
life qualities.  The MoD intends to sell this land for maximum financial return and so
far has refused all requests by the community to negotiate a purchase of these
lands.

Hence, land ownership problems clearly affect the lives of communities located on
the edges of towns and cities as well as in the countryside.   The need to safeguard
and enhance green space for amenity and recreation in towns/cities may differ from
countryside problems, but is no less important.  The  CCCT believes this important
point must be acknowledged in the Land Reform (Scotland) Bill [As introduced].   We
propose an amendment to this Bill that would enable communities, in exceptional
circumstances, to buy land not defined as rural by this Bill, but nevertheless
possessing significant rural characteristics.  This would provide equity for all
Scotland’s communities.

The CCCT is very disappointed that its representation and suggested amendments
to the Draft Land Reform Bill were not accepted and no explanation given as to the
reason.   The CCCT considers that its suggested amendment would not undermine
the concept of Part 2 of the Bill [As Introduced] and would do much to underscore
the important concept of equity for all communities in Scotland.

Suggested amendment: Chapter 1
The CCCT recommends strongly that the following amendment or something similar
be included in Section 30 Registrable Land; Subsection (3), which allows
Ministers in exceptional circumstances to consider lands for community purchase,
other than those to be defined as rural in this Bill.
Add  new subsection (3)(c):
(Ministers) may, in exceptional circumstances, consider land outwith the
scope of rural land as defined in this Act, which nevertheless possesses
significant rural characteristics and where its acquisition by the community
would provide important benefits for the environment and the public good’

We support the approach by the Forestry Commission (FC) in offering interested
communities a first option to buy their surplus lands.  When we advocated this
approach to the MoD in the case of their surplus lands at Dreghorn, it was rejected
out of hand!  Hence, the CCCT does not consider that proposals to extend the FC



scheme to other public bodies on a voluntary basis will work satisfactorily.    Ideally,
there should be provision in Part 2 of the Bill for interested communities to
have a first option to buy public land that is surplus to requirements.

The CCCT would be most grateful if you felt able to support this representation and
amendment to both the Justice 2 Committee and the Rural Affairs Committee.

Yours sincerely,

Duncan Campbell
Director: Colinton Community Conservation Trust



LAND REFORM (SCOTLAND) BILL: Part 1 Access Rights
[AS INTRODUCED]

Introduction
Colinton is located on the south west edge of the City of Edinburgh and is one of its
‘rural villages’.   The Colinton Amenity Association (CAA) was founded in 1927 to
protect the amenities of Colinton, which include all the Bonaly Country Park and a
significant part of the Pentland Hills Regional Park; both are very popular with the
public for a wide range of pursuits, including art activities and photography.   The
CAA acts as a quasi Community Council and has over 600 members, a number of
whom are professional painters and photographers.

Chapter 2: Section 9:  Conduct excluded from access rights
Subsection 2(a)  states ‘conducting a business or other activity which is carried on
commercially or for profit or any part of such a business or activity’.   The CAA does
not consider that subsection accurately reflect the reasons for its introduction given
in the summary report of consultations to this Bill where land managers expressed
concern ‘that access rights should not extend to commercial groups, particularly
where such groups operated in direct competition with the landowner’.   The concern
refers particularly to groups.

However, as drafted, this subsection could also preclude longstanding and traditional
activities in the countryside such as, sketching, painting, photography and
writing/illustration of books, where the finished products are later sold with or without
prior intent.    These activities provide cultural, educational, recreational and general
tourism benefits to Scotland as a whole and could be jeopardised by unscrupulous
landowners and/or those seeking excuses for non co-operation over access rights.

Moreover, how will this subsection be implemented?  For example, a person could,
without constraint, photograph a particular landscape from a public highway/right of
way, intending it for sale, but a second person taking the same photograph for sale a
short distance away from the public access on somebody’s land, could be prevented
from doing so by the landowner.   This is patently unfair for the second person,
unless tempted into an untruth about the purpose of the photograph!   Also,
presumably photographs of private land taken from the air would not be constrained
from sale?  Would photographs or film/video taken for news purposes be constrained
as these products are also sold?

The CAA considers that this subsection, as drafted, is neither practical nor fair
and should be amended to take account of the foregoing concerns.  The
following amendment or something similar is suggested:
In line 2, after ‘activity’ Add :  ’This includes commercial film making, but not
products from art work, photography, writing or news material that may be
sold whether with prior intent or otherwise’.

The CAA would be most grateful if you felt able to support this representation and
amendment to both the Justice 2 Committee and the Rural Affairs Committee.

Yours sincerely,



Duncan Campbell
Vice Chair: Colinton Amenity Association

Postscript
I, Neill Campbell, a professional photographer, fully support the above representation
by the Colinton Amenity Association, because the subsection as presently drafted
could severely affect my livelihood as practised throughout Scotland.
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SUBMISSION FROM THE ABERNETHY TRUST

Dear Sirs

The Abernethy Trust is appreciative of the initiative and principles encompassed in
the Land Reform Bill and of the invitation on the Scottish Parliament’s website to
email the Committee.

We would ask the Committee to consider the following responses to the
Amendments to Part 1 of the Bill following the consultation.

’School grounds contiguous to a school excluded from access for reasons of child
protection(section 6(b)(iii)).’ This clause should also take account of other institutions
such as residential outdoor centres that make provision for the care and welfare of
children and young people.

’Business and commercial activities excluded from access rights (section 9(2)(a)).’
There are large numbers of sole traders in the outdoor industry whose business is
teaching outdoor skills such as rock climbing who have always enjoyed a right of
access to hills and crags. This amendment could make it very difficult for them to
continue to make a living. Furthermore a number of outdoor education centres are
operated by local education authorities and charitable trusts. These not for profit
organisations nevertheless levy a charge (a proportion of the true cost) for their
services and could be construed as being ’in business’. This clause would make it
very difficult for them to continue to operate. Children and young people and their
opportunities for the experiential learning of personal, social and environmental
education would undoubtedly suffer whilst the gains made by landowners would be
slim. In addition the practical problems of identifying and contacting the landowners
of all the land that may be covered in a days walk, possibly at short notice, would
seriously restrict the likelihood of outdoor experiences being available, a growing
awareness and understanding of the environment would be hampered. The
Abernethy Trust agrees that there may be some business and commercial activity
reasonably excluded from the Bill but submits that there must be safeguards against
the spirit of the Bill being lost. It would be lost if these issues are not addressed and
educational groups, however construed, youth groups and others could not enjoy a
right of access whilst in the care of a responsible body to whom a fee has been paid
i.e. who may be construed as having a business or commercial interest.

Thank you for your attention to these matters.

Phil Simpson
Development Director
Abernethy Trust
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SUBMISSION FROM JON SPARKS

DRAFT LAND REFORM (SCOTLAND) BILL

The consultation process over this bill has brought many welcome changes.
However, a new clause - Section 9(2)(a) - has been introduced, excluding
commercial or business activities from the access provisions. As a new clause, there
was no chance to consult over it during the consultation process.

The general argument was that it was unreasonable to allow one business to derive
profit from use of the asset of another without permission. This seems reasonable
enough at first glance, but it will have a potentially devastating impact on the
livelihoods of many people, including myself.

I am a freelance photographer and writer. Among other things I have produced the
photographs for a major new book, ŒThe Magic of the Scottish Islands¹, due out at
the end of March. Under the new legislation, if clause 9(2)(a) is included, I would
have no right of access to hills or open country for such work.

The activities of photographers, writers, professional naturalists, mountain guides,
and many other groups, impose no cost on landowners and do not interfere with
other recreational hill users. In fact they enhance the experience for many people
through the provision of information, guidance and inspiration. To curtail the activities
of people like us will be directly and indirectly damaging to the economy of the
affected areas. It does seem reasonable for landowners to wish to regulate the
presence of large groups, be they participants in mass charity walks or be they large-
scale film or TV units. But a blanket exclusion of every individual who may be
construed to be obtaining Œprofit¹ benefits no-one and harms many.

It also seems that the clause could be used by landowners to prevent any
photographs or articles on their ground from being published, as a way of
discouraging people from exercising their access rights.

Section 9(2)(a) of the  DRAFT LAND REFORM (SCOTLAND) BILL is far too broadly
drafted. It should be substantially amended or withdrawn.

Yours sincerely

Jon Sparks - Outdoor Photographer and Writer



J2/02/7/13

SUPPLEMENTARY INFORMATION FROM THE SCOTTISH GOLF UNION
(Relates to Submission J2/02/1/175)

Land Reform (Scotland) Bill [As Introduced] and Outdoor Access Code

We write further to the submission of 20 December relating to the Land Reform
(Scotland) Bill from the Scottish Golf Union on behalf of the 540 golf courses and
over 500,000 regular golfers in Scotland.  Since then the Outdoor Access Code has
been published and this submission comments upon this document and its relation
to golf’s previous submissions on the Land Reform Bill – Part 1 (Access Rights).

Our concerns both with the Bill and the Outdoor Access Code can best be captured
in considering the item relating to advice for responsible behaviour on golf courses
for both users and land managers (Section 5, page 31 refers).

In terms of the responsibilities for the land managers it suggests making provision for
sledging when a course is snow covered, despite the Bill and advice in the parallel
column referring to the right of access only applying on golf courses for the purposes
of getting from one place to another.  This contradiction is misleading and requires to
be removed, however, it also signals cause for greater concern in the proposed
legislation.

The whole concept of enabling a person to get from one place to another providing
they do not interfere with the game of golf or damage the course in doing so, is
laudable.  However, it is also open to widely different interpretation and therefore
totally impractical, particularly when the legislation makes no provision for changing
the requirements on the golfer or land manager for health and safety considerations.
In this respect it is unacceptable to golf.

The issue here is best illustrated by example.  How does a person (and particularly
someone unfamiliar with the game of golf) choosing to cross a golf course in what
happens to be a blind spot, determine whether they are interfering with a game of
golf or not?  Further, should the golfer also be hitting a blind shot (a common
occurrence on Scottish Golf courses) how do they determine whether or not it is safe
to play?  Clearly no-one wishes to create a situation that increases the likelihood of
injury.  Given the current stance on health and safety obligations, any injury that
results from such a situation leaves both the golfer and land manager open to
litigation through a position created by this legislation.

A simple solution to these issues that protects all the principles inherent in this Bill, is
to require all access from one place to another on a golf course to be via defined
paths.  Already 70% of Scottish golf courses have defined paths or rights of access –
an illustration of golf’s long-standing responsible stance to access issues.  Golf has
stated from the outset our willingness to work with the appropriate authorities to
further develop these paths to ensure safe passage through or around courses on a
case by case basis.



The fact that the consultation process to date has ignored golf’s view in this regard is
regrettable and introduces double standards for different sports.  That is, the
legislation clearly protects a game of football or cricket from being intruded upon by
the right of access, but does not afford the same treatment to golf.  Golf appears to
be punished simply because its ‘playing area’ is more substantial and less defined
than other sports.

The effect of this legislation as it currently stands is to dictate that access rights of
other recreational users (getting from one place to another) take precedence over
the rights of golfers to play and enjoy their game.  We appreciate that this may not
be the intent of the Bill, however it must be recognised that it will be the outcome.

Given golf’s cultural and sporting significance to Scotland as well as its significant
contribution to the Scottish economy (especially through tourism) we remain
concerned that no real answers to our genuine concerns are provided for in the Bill
and supporting documents.  The belief that golfer’s rights are being treated as
secondary to those of other recreational pursuits is further reinforced when one
considers that we have not been considered worthy of making an oral submission to
the relevant Committee as the Bill is finalised.

We find this unfortunate and believe we have provided a simple and workable
solution to these issues as outlined above.  We reiterate our request to meet with the
appropriate group considering this Bill to further explore these points.

Thank you for considering these matters.

Yours sincerely

Hamish Grey
Chief Executive



J2/02/7/14

SUPPLEMENTARY INFORMATION FROM THE RAMBLERS ASSOCIATION
(Relates to Submission J2/02/1/198)

RICS Scotland Rural Faculty
Mid-Session Meeting, 15 Feb 2002
Battleby Centre, Perth

Access Legislation and the Land Reform (Scotland) Bill

Where are we going?

Dave Morris

Director, Ramblers’ Association Scotland

1. In principle it should be a straightforward matter for the Scottish Parliament to
legislate on access to land and water. The policy aim of Part 1 of the Land
Reform (Scotland) Bill, which is expected on the statute book by July 2002, is
“to create greater opportunity for people to enjoy the countryside”. During a
debate in the Parliament in Nov 1999 the then Deputy Justice Minister, Angus
MacKay, explained that  “the legislation is about a responsible right of access.
It is about codifying what happens currently. It makes clear to landowners and
those who want to walk and have sensible recreation in the countryside what
is expected of them what they are fairly allowed to do and what is expected of
them.”

2. Unfortunately when the government laid the Bill before the Parliament in
November 2001 it was obvious that they had strayed a long way from this
straightforward path. From the long title of the Bill it is clear that “regulation” of
public rights of access is  now at the forefront of government thinking and this
is  reflected in new powers to be given to local authorities to exempt land and
particular activities from the right of access. Of equal concern is  the failure to
lay a duty on local authorities to create and manage new path networks,
especially in areas of enclosed land near towns and villages.  Local
authorities are only required to draw up a map of what is  required. Such an
imbalance, if not corrected,  will lead to most local authority access resources
being devoted to dealing with those farmers and estate owners who are anti-
access and want special  exclusions and arrangements for their own
purposes. Little time and money will be left over to help landmanagers who
are genuinely trying to make better provision for public access and are keen
to develop new paths for walking, cycling and horseriding.

3. Further confusion emerged when the Environment Minister, Ross Finnie, and
officials gave evidence in February to the committee responsible for detailed
consideration of the Bill. Although  the Bill is supposed to be about “codifying
what happens currently”, and most people understand that this is essentially
about securing the existing common law freedom or liberty to take access,



along with the guidance of a new Scottish Outdoor Access Code, the
government seem unclear  about how to do this. Indeed they appear
completely confused on what is the existing common law position. Only last
year Ross Finnie, when trying to persuade farmers to take down unnecessary
foot and mouth “keep out” signs told the Parliament there was now a
“presumption in favour of access” in the areas provisionally free of the disease
- ie the situation was more or less returning to normal. This year, however, in
his committee evidence, the minister said “I have difficulty in saying that we
are starting from a position of a presumption”. Even worse, one of his officials
then told the committee that “there is a law of trespass in Scotland”, despite
the fact that  many legal authorities, as well as farming and landowning
organisations, have, over many years, stated the opposite. For example, the
Scottish Landowners Federation said in 1961 “There is no law of trespass in
Scotland and the remedy of interdict is a cumbersome legal process.”

4. To add to the confusion the government also tried to explain how the statutory
right of access would not apply to anyone conducting any form of business or
commercial activity. This means, according to the Minister, that such activities
should not take place in future without landowner’s permission being
obtained. This would affect a huge range of people, from a mountain guide
making a visit to the Cuillin ridge on Skye to a childminder walking a path
through nearby fields or woods. Such persons would be best advised to
ignore the new statute law and continue taking access under their existing
common law rights. Such an arrangement would be perfectly acceptable as
the government has repeatedly stated that it has no intention of abolishing or
diminishing any existing rights. Given such a situation, however, it might be
best for all members of  the public, when taking access, to operate on the
basis that they were continuing to take  access under the existing common
law rather than the new statute law. Landmanagers, on the other hand, might
try to restrain access using the new statute law, a situation bound to lead to
confrontation and difficulty.

5. The Scottish Law Commission has repeatedly told the Government that such
an arrangement, involving two overlapping systems of rights, one regulated by
statute and the other not, is “objectionable from a law reform perspective” and
may be “a source of confusion for local authorities, police and members of the
public”. The Commission made these comments on the Bill as part of a review
of the law of the foreshore and seabed but the problems it highlights apply
generally to all land and water. The Commission’s preliminary view was that
the public rights of access should be placed “on a statutory footing, subject to
preserving the full extent of the present common law rights”.

6. So the challenge for the Scottish Parliament is to see to what extent it can
follow the Scottish Law Commission’s advice and secure in statute all that we
do today in Scotland under the existing  common law. Today I can pick
blaeberries on my local hill, I can ski and sledge in winter on my local golf
course and I can walk, with care,  to the middle of a field which is growing
crops to show my children our famous standing stones. None of these
activities requires the permission of the landowner. The Bill, as laid before
Parliament, will make it more difficult to do these things. Members of the



Parliament need to strip from the Bill everything that erodes today’s common
law rights and produce simple, straightforward legislation easily understood by
everyone. Landmanagers, outdoor recreation enthusiasts and public bodies
should then work together to produce a comprehensive Scottish Outdoor
Access Code, similar in structure to the Highway Code, for approval by the
Parliament. This will be the guide for all who enjoy the countryside, from
whatever perspective. It will ensure that access and land management needs
are fully integrated. Only then will we arrive at the sort of harmonious
relationship between farmer and rambler that most other European countries
have enjoyed for decades.



J2/02/7/15

SUPPLEMENTARY INFORMATION FROM THE SCOTTISH NATURAL
HERITAGE
(Relates to Submission J2/02/1/143)

LAND REFORM BILL PART 1

Forgive me for sending you another missive, as I expect that you are bombarded
from all directions.  However, in considering the range of issues explored in evidence
to various committees, SNH has become a little concerned that some of the debate
has been directing attention away from the main arguments which underpin the need
to change the law on access.  In our earlier involvement in developing the legislation,
we identified a number of practical arguments for modernising our access
arrangements, most of which underpin the role of the local authorities as the main
practitioners, who will have to operate this legislation, once passed.

The need to modernise.  Essentially, these practical arguments focussed on:

• the reality that our Rights of Way system hasn’t been working effectively for some
time, with considerable loss of public rights of way over this period;

• the existing statutory legislation – the Countryside (Scotland) Act 1967 – also
needs revitalising;

• there is a need to give access work stronger political drive within local authorities,
through stronger duties and powers, as well as resources;

• past dependence on the voluntary principle (access by agreement) hasn't worked
sufficiently well (albeit that some landowners have been generous in allowing
public use of their land); and

• better access is most needed on low ground close to where most people live, as
access on the high hills (which often captures public debate) can be taken
generally without much difficulty.

In developing the legislative package, we sought a balanced approach, which would
offer more support to those land managers who receive the public on their land, but
we also sought a new approach which would shift the presumption towards public
access.  This is one important lesson from northern Europe, namely, that if we can
get past unproductive debate about whether there should be access (a debate which
is often tinged by attitudes to property) we can move onto a more rational and
practical discussion about how access can be provided better on the ground to suit
all the interests.

The Law.  The debate about the state of the law has not been helpful.  Evidently the
legal experts are clear that the law is settled, more or less, which is in contradiction
to the belief of some of the public– held in good faith – that they have or may have a
common law right of access, or a moral right of access, or at least an expectation
that access will not be denied.  But what is customary practice is not necessarily a



legal right, and there is, in our view, no clear legal basis for more than limited
common law rights (on the foreshore, on rights of way, of navigation on certain
inland waters, and in public places).

The basis on which people feel able to claim that they have a common law right, can
arise from a genuine belief that this exists; from practice in the ground, in that many
landowners will not deny access (especially to the high hills); from a conviction that it
should be their right; or from the very weak position of landowners in acting against
people on their land.  No doubt some of the aged case law is weak in status, as Alan
Blackshaw has been exploring.  But clarity in the law is critical: public bodies can
only work to a clear legal position; and lack of clarity is a major disincentive to the
public who, in the main, are not assertive in the exercise of access.  Equally, an
unclear law benefits the assertive landowner, who is able to deter people by
intimidating actions and, thereby, the general public are the loser.

I have sent separately a paper by Professor Rowan Robinson from the Edinburgh
Law Review, which you may find helpful in the debate about rights of access and
implied consent.  It refers to the earlier Concordat on Access to Scotland’s Hills &
Mountains – one of the Access Forum's earlier agreements when debating better
access under the voluntary principle – and I enclosed a copy of this also.

Giving local authorities the tools.  The next critical issue is to ensure that local
authorities get the right package of duties and powers to enable them to operate the
new legislation effectively.  In this, the Bill is still not complete.  Evidence has been
given from a number of stances to suggest that local authority duties should be more
robust, especially in relation to the implementation and management of core paths.
This we support.  There is, of course, a risk here that a duty may make some
Councils limit their level of effort in providing new facilities, on the basis that a duty
implies longer-term commitments to action and expenditure.  But equally, if there is
to be no basis on which access provisions are formally secured, then expenditure
and commitment to this area of work will melt at the next point of strong pressure on
local authority budgets.  We think that there are some practical management powers
yet to be elaborated in the Bill, but that is more about detail than principle.

Solving problems.  We have heard a good deal about resolving problems from
access (bearing in mind that most of the more significant problems are not from
open-air recreation, but social problems spilling out from town).  Very properly, this is
a matter which concerns individual owners, and evidence has been led both for and
against the role of local access forums, the latter on the basis that we should not
have expectations that local forums will be able to adjudicate.  We agree that there
are limits to the ability of Forums to adjudicate locally, not least that some of the
disputes may involve members of a Forum – say, accusations that a Council is not
delivering the right level or kind of support.  Nonetheless, we would expect that
Forums can have a role in mediation.  Yet the main point of adjudication over
responsibility and the extent of access rights is proposed to be the Sheriff Court.
SNH is perhaps one of the very few organisations which has presented the idea that
there might be some kind of access tribunal, where problems could be addressed
without recourse to the law, this on the basis that most access problems will be quite
small scale, and the need will be for an approach which is simple, consistent and low
cost.



We feel that this could be a helpful way forward, given that the proposed legislation
(correctly in our view) puts much emphasis on responsibility as against regulation.
The Courts will be seen by many individual landowners or members of the public as
distant, costly and time-consuming and, given the likelihood that many problems will
be of a local nature, the lack of any simple means of resolution may leave some of
these problems as unresolved running sores.  Hence the proposal for some kind of
intermediate means of adjudication.  Of course, there will need to be some work
done on the details of this proposal; a tribunal of this kind might have to have clear
limits on what it was able to resolve; and we recognise that adjudication can only
work with parties willing to submit to the process.

Commerce.  Correctly there has been comment on the lack of positive provision for
commerce, although perhaps this has attracted undue emphasis given that it is
mainly about access to the hills (that dominance again) and, to a lesser extent, to
inland water.  Yet commerce is only a small part of that segment of open-air
recreation.  For the record,  might I say that the statement in the most recent
submission from NFUS to the effect that most access is on the hills is quite wrong.
From our walking surveys, only around 10% of trips are in the hills and a good
proportion of this will be amongst the hills (that is on lower ground paths and tracks)
rather than on the hills.  But the commerce issue must be resolved.  That it exists as
an issue is a consequence of writing updated law in a consistent way but which is
able to accommodate the variety of all existing practice.

The question of how to resolve this has been tackled by the Rural Affairs Committee
on the basis of leaving any provision out of the Bill.  That doesn’t resolve matters
with the certainty that commercial bodies require, and it would leave them exposed
and open to challenge by owners who might want to assert their position.  It has to
be recognised that there are commercial activities which can be properly charged for
by owners, but a separation is needed between them (activities requiring services,
exclusive use of facilities, or intensive use of an area) and those which the public can
legitimately and freely undertake as part of access rights.  This may call for a
definition of recreation activities, which is needed.

Code and Bill.  Various comments and questions have opened up the issue of what
kinds of behavioural content should be in the Bill and what should be in the Code.
Some of this debate has a kind of  theological quality in that, once we have an Act,
the general public won’t be referring back to it.  The Code (and, for most people,
concise versions of it) will be the main reference point for public use.  It follows that
what is in the Act will have to be reflected in the Code or how it is presented to the
public.  It wouldn’t make sense to have limitations in the Act, which were concealed
from public promotion of responsible behaviour.  That is how the Highway Code
operates.

But it would be wrong to make too exact a comparison between the Highway &
Access Codes – each has to fit its own needs.  Driving is governed by a range of
quite specific statute law:  while the Access Code touches on a lot of general criminal
law (as listed at the annex to the Access Code), albeit that most of this is not about
the practice of recreation but about the adverse effects of general behaviour.  It is
important not to confuse peaceful open-air recreation with these other malign social



impacts.  Good practice in recreation will however require some ’musts’ in the Code
which are not backed by statute law – say, in promoting care for people's privacy.
One gain in the Code is that these 'musts' apply also to landowners as part of the
balance in the package.

So what falls into the Bill and what into the Code is a matter of judgement, in
particular, for the Bill, it should contain those items where:

• the authority of statute is desirable to aid interpretation;

• principle is being stated rather than practice; and

• significance is signalled through use of the Bill rather than the Code.

Within these guidelines, it is better that the Code be the main repository of key
practical guidance, as the Code is the starting point for promotion, but the notion of
stripping out many of the basic provisions for placement in the Code, leaving a highly
simplified Bill, does not seem practicable to SNH.

Night-time.  This issue has been raised regularly by landowning interests and, in
one sense, it is a very understandable concern relating to fear of rural crime.
However, those of criminal intent have never been deterred by what the law says
and crime has to be addressed in other ways.  With short Scottish winter days, the
reality is that people are out in the dark in their recreation, either purposefully or
more often by accident; the provision for passage will certainly take people out after
dark; and the Code gives particular guidance to people to be cautious after sunset.
Finally any restriction on access rights at night would  be bound to be presented as
the kind of curfew used in less democratic regimes.

Access on farmland.  A good deal has been made of the provisions for access onto
low ground.  As mentioned above, SNH thinks the main need is to enhance access
on low ground, but we do not ignore some of the issues being raised by land
managers.

There has been concern about safety issues on farmland and SNH has
acknowledged this issue by commissioning a review of the range of hazards -
physical and biological (which NFUS and SLF were party to).  This aims to set risks
in context, recognising that people accept hazard in all aspects of life.  It should be
recorded that people already go on farmland and therefore the legislation is not a
wholly new arrangement or imposition, although it will be for some farmers who may
for the first time have people on their land.

There have been proposals that a paths and tracks only solution on low ground
would suffice to meet most people's needs.  SNH would categorically reject this
approach, on the following grounds.

• First, well located paths will serve most people's needs but this should be on the
basis of paths being the means of managing access as against being the means
of access.  If the latter were to happen, we would be back to unproductive debate
about which paths; about where and whether appropriate links might be made;



about making provisions where formal provision might strictly not be needed –
say locally across farmland onto the open hill.

• If we had a distinction between open hill and low ground we would drift towards
the bureaucratic solution chosen south of the Border, which is to map land where
people may be by right (and thereafter a heavy task arises of how to inform
people where access land exists).

• Low ground is not just arable and stock rearing.  There is much small woodland,
unused areas of land, open and running water, and  other natural areas.  Would
these be in or out, and how would access be taken to them?  To rest on
supposed liberties or common law rights is not a secure option because some
owners would always resist giving away more than they were required to do in
statute.

• Finally the prime merit of access rights applying over most land is that a
presumption or shift of balance towards access arises which will help focus minds
and effort on the practicalities of implementation.

In short, proposals that people might have the use of paths and tracks by right and
be dependent on so-called liberties to stray from them would create an insecure
solution whereby visitor's security off a path would be entirely dependent on the
attitudes of the landowner.  This would be quite unsatisfactory.

Liability.   All who have commented have recognised the difficulty and importance of
this matter.  It is awkward because the matter impinges on general liability; there is
now a greater complication in liability as a consequence of Health & Safety
legislation; and creating a precise solution is not possible because the outcome
founds on how access cases resolved in the courts.

The Executive's position is that the operation of the law is satisfactory and that the
inclusion of a statement in the Bill (Section 5(2) is a reassurance that no greater
liability is borne.  However, it could be said that land managers may expect under the
Act that people could be in places where they had not been before, so that the extent
of liability may increase if not its degree in relation to any one visit.  We do not think
that this is a major issue in that numbers of visits will not rise greatly, and increased
use will be accommodated in large part by better managed provisions.

On balance SNH would prefer not to affect the way in which the duty of care
operates, but the way in which the status quo is presented in the Bill may need to be
more explicit, likewise the Code could give stronger guidance as to the kinds of risks
that the visitor should be prepared to accept.  The aim should be to both clarify risk
for the person exercising access rights and to give security to the land manager, but
without leaving the visitor unprotected.

I hope that these comments are of some help.  My apologies again to offer them at
this closing stage in the debate, but this Part of the Bill is of very close interest to
SNH, on account of our close involvement in setting out the principles on which the
legislation is based.



Yours sincerely

John W Mackay
National Strategy



J2/02/7/16
No 266

SUBMISSION FROM A LODER

Dear Madam/Sirs

I am writing to express my deep concerns over the current Land Reform Bill, as
recently put before Parliament: in particular Part 1 referring to Access Rights.

The question of public access over private land has always been a thorny problem in
this country, however, with the exception of a few difficult landowners (and access-
takers), a good working relationship has developed between the two parties. It had
been hoped that this legislation might take the matter forward and clarify the position;
instead a needlessly complicated and divisive Bill has been drafted which satisfies
neither party.

As a farmer I am extremely angry that the Bill, as it stands, puts access rights in
precedence over all other rights. Accordingly I am expected to welcome the public
into my workplace at any hour of day or night and do nothing which might
inconvenience them, regardless of whether it is normal farming practice or not. How
would you feel if the public could come and go through your offices, as and when
they pleased? The only protection that the Bill gives me is that access-takers must
act in a “responsible” manner, as set out in a ridiculously long-winded and
complicated Access Code, which it is unlikely that any of them will read. Of particular
concern are the following points:

Access is allowed on enclosed land except where crops, hay or silage are being
grown. How are walkers supposed to identify this land, when even those who live on
farms have difficulty at certain times of year or are farmers supposed to erect a
plethora of signs to inform walkers?

Headrigs, endrigs and field margins are specifically included. Farmers are being
continually urged to farm in an environmental way and indeed one of the main
objectives of this farm is to encourage biodiversity and the restoration of rare
species. One method (for which grants are available) is to leave areas of set-aside
and un-cultivated land at the edge of fields to encourage rare plants, insects and
particularly nesting birds. The current Bill effectively designates these areas as de-
facto footpaths, thereby negating any benefits of creating these areas.

Dogs are to be kept under control. While seemingly sensible, this provision needs
to be far more specific i.e. dogs should be kept on leads. It could be said that a dog
ranging 50 metres ahead of its owner is under control, however I doubt if even the
best-trained dog could resist its natural instinct to chase an animal or bird were such
a temptation to appear. The only form of control that is sufficient is a lead, and this
needs to be clearly stated so there can be no misunderstanding. At certain times of
year, e.g. lambing and calving, the presence of a loose dog can be highly
dangerous, not only to the livestock but also to the dog and owner. Also, as
mentioned above, ground-nesting birds are particularly vulnerable to disturbance or
death from a loose dog.



There is no provision for land managers to restrict access. Although included in
the draft Bill, this provision has now been removed. Certain activities such as tree
harvesting, farm spraying and shooting are extremely hazardous and it therefore
makes sense to allow for temporary restrictions on access to prevent death or injury.
Another area of particular concern to myself is the conflict between access and
conservation. As mentioned above, any attempt to encourage, for example, rare
ground nesting birds may be negated by unintentional disturbance in the Spring. We
are fortunate in being in an area where Capercaillie are still evident and I am
currently in discussions with the Forestry Commission and the RSPB to carry out
work to restore the population. Under the proposed Bill it will not be possible to give
any protection to areas that they inhabit, particularly at nesting time, and therefore I
must question whether the expense is justified.

Access is permitted at night. At a time when rural police forces are already
severely stretched, this is a licence for burglars. Any suspicious characters found
lurking in the darkness, now have a ready-made excuse. How many access takers
really want to walk at night? Obviously there will be those that are late returning from
long walks, but this is hardly a problem. This provision is completely unnecessary.

It is often said that, as regards access, we should have a Scottish solution to a
Scottish problem. Ironically, in the same breath, it is then proposed that we follow the
Scandinavians in their Access laws. When SNH reported to the Scottish Parliament
(Access to the Countryside, SNH’s Advice to Government, 1998) it looked at access
in other European Countries, particularly Scandinavia (ibid, Annex 5). What is clear
is that Norway and Sweden both recognise the need to segregate walkers from
crops and livestock and therefore specifically exclude access from enclosed land
between April and October, i.e. when it is clear from snow. Our own climate is
somewhat different to these countries and therefore a comparative system would be
to exclude access from enclosed land at all times of year, due to the fact that both
crops and livestock can be present in fields throughout the year.

I would also draw your attention to recent Health & Safety Executive research (as
reported in Farmers Weekly 1st Feb 2002 – “Public and cattle don’t mix”). Between
1990 and 2000, cattle in fields with rights of way caused 30 injuries/fatalities. Most
cases did not involve bulls, as you might expect, but suckler cows with calves at foot,
and dogs. The proposed access rights will not only put members of the public at risk,
but no doubt also put farmers at fault for carrying on their business.

When drafting this Bill it amazes me that more consideration has not been taken of
the recent Countryside and Rights of Way Bill in England, our nearest neighbour.
There, access is rightly permitted to open/hill land while enclosed land is catered for
by public footpaths and bridleways. Why cannot such a system work in Scotland?
We have always had virtually free access to the hills and this could be enshrined in
the Bill. Unlike in England, public footpaths are rare and therefore these would need
to be created, as indeed happens already, through mutual agreement between land
managers, access groups and local authorities. That way, properly funded access
could be targeted where it is needed and the current horrendous muddle greatly
simplified.



I urge you to take action before we are saddled with a deeply divisive and
unsatisfactory piece of legislation.

Yours faithfully,

Alistair Loder



J2/02/7/17
No 267

SUBMISSION FROM NICHOLAS KILPATRICK

I have considered carefully the terms of the Land Reform (Scotland) Bill, which does
not meet with my approval in its present form.

With regard to the Access Right, it is essential that a clause is added making the
members of the public responsible for their own actions so that a farmer has
recourse against a member of the public who damages his property or causes
damage to his business.

I only have three fields on my farm but these are close to the town and members of
the public walking through the fields which are occupied by cattle and sheep could
cause considerable problems.  They, especially if they had a dog with them, could
walk between a cow and her calf and as you will have been told before a mother cow
especially a heifer in this situation can be wild and the members of the public could
well be injured as they could if there was a bull in the field.

Sheep tend to bolt when strangers walk across their field.  This panic is harmful to
them, especially if they are in lamb at the time as they can abort.

There are pens next to my farm road and work is constantly taking place in these
pens.  Members of the public and dogs using the road would again cause panic in
the stock and possible injury to those working with the stock crushing them against
the pens.

For these reasons, it is essential that if access up farm roads and access over grass
fields is to be enshrined in the Bill, the general public must be made responsible for
their actions and be liable to the farmer.  What is to happen about the considerable
litter thrown down by walkers?

I see no need for access to take place at night and hope that this right of access will
be removed.  What possible need do the general public have to walk on farmers’
roads and across their fields in the hours of darkness?  If this right remains then theft
from farm buildings and houses will increase.

With regard to the Community Right to Buy Land, I fail to understand why this right is
required at all when local authorities already have a compulsory purchase option
open to them and I would have thought that this was sufficient to enable
communities to buy land for football pitches, play parks etc.  I sense that the reason
for this being in the Bill is based in the politics of the situation.

If this right is to be enshrined in the Bill I would wish to see a far higher level of
support in the community being required to justify registration. The process should
be shortened considerably and the Act should legislate to prevent the Community
body simply selling on the land acquired by it and distributing the proceeds of the
sale amongst members.
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SUPPLEMENTARY INFORMATION FROM A. NIVEN
(Relates to Submission J2/02/1/156)

Further to my telephone call to your office last Tuesday, please find enclosed a copy
of the report in “The Herald” of 29th December 2001 which I referred to and which I
was advised could even yet be added to the submission I had forwarded earlier for
consideration by the Justice Committee, in their deliberations on the Land Reform
(Scotland) Bill.

I am very grateful to have been given the opportunity to include this piece of
information in support of the case I have sought to make in my submission, for it
shows all too tragically and succinctly the very real physical danger over and above
other risks to health that would threaten walkers were any existing legislation to be
ratified or new legislation enacted that granted equal access over rural and urban
pathways to walkers and to horses and riders.

Article which appeared in The Herald, Saturday, January 9th, 1999:

The real golden geese of the Highlands
by Angus MacDonald

Anti-English, anti-absentee landowners, even anti-landowners seem to be a common
theme in Scotland these days.  Braveheart has heightened a lack of tolerance that
could cost the Highlands dear, and even bring the Highland economy to its knees.

Most canny Highlanders are not blind to the importance of English tourist spending
money in their shops or bed and breakfasts.  One real grope is that we don’t get
enough of then and they all come at once – in July and August.  Tourism is our
biggest income source, so keep coming dear Sassenachs!

Vital too to the northern economy are field sports; the season is much longer, with
fishing starting in February and hind stalking finishing at the end of January.  The
average visitor races round the countryside, returning to “civilisation” at night,
whereas the sporting visitor stays in the countryside for several days.

Says Andrew Dingwall-Fordyce, convenor of the Scottish Landowners’ Federation:
“The average daily contribution made to the local economy by the visitor coming to
shoot grouse is 100 times that of the visitor coming to walk.  Can our hills physically
sustain 100 more walkers for every sporting visitor lost?”

Those who have seen the horrible scars caused by too much human traffic on Ben
Nevis and other popular walks will know they cannot.

These well-financed sporting estates may be owned by the super-rich (rarely Scots),
but that doesn’t matter.  What does matter is that they keep the glens occupied by
providing employment in the Highlands, keeping schools full and offering people a
decent life in the North.



If they chose to, estate employers like Farquarson of Invercauld at Braemar and
Sarah Troughton of Atholl Estates – large employers, with a real love for the
Highland countryside – could get a sizeable income on the capital if they sold up.
Luckily, they live here, subsidising their area and providing a continuity of estate
management.

Perhaps even better than the traditional lairds are some of the new absentee
landowners;  take Schwarzenberg, a supposed billionaire from Switzerland who
owns the 30,000 acre Ben Alder estate.  He has five stalkers, where there used to be
two;  he now has several people working all year round in the house where there
was none.

Besides wages, he has perhaps spent £15m building an enormous state-of-the-art
lodge and luxurious houses for his stalkers.  Money is going into the pay packets of
those employed by the numerous contractors who have worked there over the past
two years.  No-one could suggest that any particular parcel of land could be used to
generate a fraction of that prosperity for the village of Dalwhinnie.

Two of the best all-round highland estates to come up for sale for years are Revack
and Dorback, currently being offered on behalf of Lady Pauline Ogilvie-Grant
Nicholson.  These superb properties consist of 29,600 acres of grouse moor, deer
forest, trees, salmon fishing and Speyside farms.  The estates employ 40 people,
with tenants on their 15 let farms.  We know the result the SNP is looking for.  Its
spokesman for rural affairs, Rob Gibson, says: “The resources of the estates ought
to be in the hands of the local people and the estates will not develop until there is a
total plan involving the wildlife, the natural resources and the community.” Brilliant
vote-winning stuff?

The ideal buyer, from my prospective, will be exceedingly rich and have the sole
desire to invest it all in this wonderful property to the benefit of the 80 people who will
earn a good wage from him.  He will have thousands of rich fishermen and shooting
people in hostelries and spending money in local shops.  He will refurbish the empty
Dorback Lodge, spending a fortune with a local builder.  The local people could not
afford to run it, and that’s a fact.  We want another Schwarzenberg.  There are
numerous other landowners, albeit not as spendthrift as our Swill role model.  Van
Vlissingen, who owns the enormous Letterewe Estate, is by all accounts the model
of a perfect Highland Estate owner.

Adrian Sykes of Kinloch Estate in Sutherland, and Andrew Fraser, owner of the
Corrie Estate, are two of several Hong Kong lairds recycling their Asian proceeds
into the Highland economy, while the Keorners have invested a small proportion of
their Tetrapak packaging fortune in the Highlands at Corrour.  The new lodge there
will cost about £3m.  It makes my heart leap for joy to hear of them spending money
in God’s country.

Yes, there are disastrously run estates.  I too am appalled by the state of the Arab-
owned Blackford Estate outside Stirling.  Killilan, one of the best deer forests in
Wester Ross, now has a derelict lodge and is clearly neglected.  The series of
appalling owners at Knoydart also brings tears to your eyes.



It is difficult to identify exactly why someone would buy several thousands acres of
the Highlands in the wettest part of Europe merely to spend a month or so here.
They will lose a fortune each year, and will see the best deer stalk of the year ruined
by anorak-clad townies bagging another Munro without a thought for the short deer-
culling season. He will even be attacked by politicians who scent an easy victim from
which to score political points.  The pride of owning part of the last true wilderness in
Europe and a love for all the Highlands has to offer must be the reason.  Overall, the
estates in the Highlands are cared for by owners who lose millions of pounds a year.

It is quite beyond me why land reform is so far up the political agenda.  What about
our mediocre educational system, our aged hospitals, or our collapsing agricultural
industry?  Who is focusing on creating jobs in the very areas that the proposed land
reforms will bring about job losses?  I cannot understand how the land reform
proposals can possibly help the family living in the glen today.  Who is going to
invest money in Ben Alder year after year?

Government subsidy if the Highlands would be impractical and unpopular with the
majority of Scots in the Central Belt.  Alternatives to deer stalking have been eagerly
sought over the years by certain cash-strapped lairds to no avail.  The most popular
scheme was blanket sitka forestry plantations, financed by the taxpayer and now
recognised to be money poorly spent.  Now we have natural regeneration grants, a
tremendous thing, but again expensive to taxpayers.  When sheep are selling at 25p
each at the Lairg auction, any mug can see that farming is a fool’s game.  There are
few economic options in the Highlands.

The Highland economy is in crisis and these golden geese are the serious spenders.
The suggested land reforms are ridiculous and unwarranted and seem merely an
easy way to bag votes.  We should be doing everything we can to bring in big
spenders and their friends.  We need these golden geese before they fly elsewhere.
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Gillian Baxendine
Clerk to Justice 2 Committee
Scottish Parliament
Committee Chambers
George IV Bridge
EDINBURGH
EH99 1SP

Please ask for: Mr A Brown

Direct dial: (01463) 702275

Our Ref: R1.2/AB

Your Ref:

Date: 25 February, 2002

Dear Ms Baxendine

LAND REFORM (SCOTLAND) BILL:
SECTION 31(4): DEFINITION OF COMMUNITY:
USE OF POSTCODE UNITS

At the meeting of the Justice 2 Committee in Inverness on 14 January 2002, the Council undertook to provide
more information on the source of postcode units to assist in the consideration of using them to define
community areas for the purposes of Part Two of the Bill.

The postcode unit boundaries shown on the maps provided by the Council are created and digitised by the
General Register Office for Scotland (GROS) in respect of each live small unit postcode (eg “IV3 5NX”).
These units are widely accepted and used. GROS draws a boundary line around Royal Mail delivery points (ie
all addresses with the same postcode reference) which follows where appropriate geographical features
represented on digital maps supplied by the Ordnance Survey.

The Royal Mail (Consignia) updates GROS quarterly on the creation and deletion of postcodes.   At present
GROS amends postcode units every six months on the basis of this information.   However, such changes of
course are most likely as a result of the expansion of urban areas. Details of postcode units are available from
GROS upon request and upon payment of a charge.

Therefore in terms of covering this in the legislation, it is recommended that a process similar to that proposed
for the definition of excluded land (section 30) be employed. For this, an order will be made by Ministers with
a map that indicates settlements with a population of more than 3000. Presumably as population distribution
changes in the future, subsequent orders may be necessary to re-define excluded land. Similarly an order can
thus initially be made to define a date or set of postcode units to be used in respect of this legislation (linking
to a map set held by GROS). Then in the future when postcode units may have materially changed, a further
order can be made to amend the date or set of postcode units to be employed for this legislation.
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You may have seen an article in the “Independent” newspaper on 26 January 2002 entitled “Is this the end of
area postcodes?” This reports that Consignia is considering switching from a postcode system based on
addresses to a system based on individuals, so that as people move houses, their postcode moves with them.
However it is not clear to the Council how any such major change would work in practice, given that present
postcodes are used on a geographical basis for the sorting of mail and its allocation to specific deliverers. Also
as the newspaper article describes, the present postcode system is extensively used in the insurance, mortgage
and banking industries (plus increasingly commercially by the retail and leisure sectors). But in any case, even
if Consignia’s proposals did proceed in the future, a small scale geographical unit will still be necessary for
government statistical purposes, which presumably GROS would create (e.g to assist in the definition of
Census output areas). These could then be employed (under a further order made by Ministers) for the
purposes of this legislation.

I trust this additional information will be of assistance to the Committee in its deliberation of this aspect of the
Bill.

Yours sincerely

BOB SHANNON
Head of Planning Policy & Europe

CC: Councillor Michael Foxley
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Convener
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FORMER POLICE INSPECTOR ADAM CARRUTHERS

Thank you for your letter of 18 December about the conviction of former Police Inspector Adam
Carruthers.

There are still a number of proceedings going on in relation to this troubling case.  Mr Carruthers is
appealing and further allegations which have been raised since the date of his conviction remain
under consideration by the Crown.  Misconduct proceedings against Mr Carruthers by the force itself
are also outstanding.  These proceedings limit the information that could be made available publicly
about the case at the moment.  There also exists the possibility that further issues may come to light.

I understand Dumfries and Galloway Constabulary intend to make a full report to the Police, Fire
and Public Protection Committee of the local council when all proceedings are complete.  The
Committee has already been presented with two significant reports on some of the lessons learnt.

Neither the Executive nor Scottish Ministers have any direct locus in the case, but we are obviously
concerned that a serving police officer should be convicted of such appalling crimes. From what I
have seen about the case, there is no reason to believe that Dumfries and Galloway Constabulary has
acted anything but properly.  As in all criminal allegations against police officers, the Regional
Procurator Fiscal provided independent oversight of the investigation.  But the need for the
reassurance of an independent element in other complaints against the police is demonstrated by
some of the criticisms in this case.  We are now considering the responses to our consultation on the
police complaints system in Scotland and will be publishing our proposals in due course.

JIM WALLACE
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SUBMISSION FROM THE ASSOCIATION OF SCOTTISH POLICE
SUPERINTENDENTS

Thank you for your letter of 7 February inviting the Association to comment on
aspects of the above Bill.  I will relate our comments to the five areas that you
outlined.

Mechanism for Enforcement in relation to Part 1

As mentioned there is no criminal aspect to the Bill.  In the event of a
disagreement over access the means of resolution is through civil process for an
‘action of declarator’.  While this is the proper legal channel to be followed, the
reality is that in practice disputes between landowners/managers and members
of the public can lead to the police being summoned at the time of the
confrontation.   Either party may call the police because they consider that an
offence has been, or may be, committed or simply that they feel the police will be
able to arbitrate in the dispute.   Some confrontations of this nature can result in
other offences being committed, eg Breach of the Peace, assault etc.  In these
circumstances the police would act according to the evidence available and if
appropriate report the matter to the Procurator Fiscal for consideration of a
criminal prosecution.

The Bill does not provide any new powers to the police or anyone else to deal
with a person, or persons, who ignores guidance or deliberately encroaches on
land which is excluded from the public access provisions.  In this sense the new
provisions do not come within the compass of the criminal law so there is no new
enforcement role for the police.

The role of ‘Rangers’ which local authorities can employ will need to be
publicised so that they can be contacted at weekends/holidays.  They should be
the first resort in the event of a dispute with the police only being involved if it is
alleged that a criminal offence has been committed.

Numbers and nature of dispute resolutions

We are unable to quantify precisely the extent of police involvement in this type
of dispute, although there is not felt to be a huge demand on police resources.
Clearly the situation will vary from area to area.  (It is doubtful if previous figures
will provide an accurate forecast of the level of conflict that might arise under the
new provisions in the Bill.  The intention of the Bill is clearly to open access to
land and this will heighten the expectations of the public.  Not everyone will read
or observe the Access Code and thus may be unaware of some of the limitations
that apply in relation to access.)



At present the police can become involved, from time to time, in a wide range of
complaints where landowners/occupiers are concerned about intrusion onto their
land by unauthorised persons for the purposes of shooting, hunting, fishing,
camping, lighting fires, or generally where annoyance/damage is being caused
by individuals/groups/their vehicles/dogs etc.  The police are also called where
farm animals/wild birds are being disturbed/frightened/worried by persons/dogs.
It is difficult to generalise on the outcome of police action in these situations as
much depends on the circumstances, but where sufficient evidence exists
indicating that a crime or offence has been committed the matter may be
reported to the Fiscal under appropriate legislation.

The police have also occasionally to deal with disputes between landowners,
usually on adjacent properties, regarding access rights, particularly in relation to
animals straying.  These can be difficult to resolve and are often long-running
problems.

Comments on the Draft Code or the Bill

The access code appears to be comprehensive (although not particularly reader-
friendly) and if the guidance is followed should prevent conflict.  The document is
quite lengthy and will probably be read by responsible people who have access
to it (eg clubs and organisations) while many others will be unaware of its
existence, and a faction will simply ignore it.  A public awareness campaign will
clearly be necessary when the Bill becomes law.

So far as the Bill is concerned we have no particular comments to offer at this
stage, other than to repeat the earlier remarks about there being no sanctions to
deal with person who deliberately ignore guidelines. This will make enforcement
impossible in these circumstances.  The Bill relies on reasonableness on all
sides, but does not provide powers to deal with those occasions in which one
side or the other acts unreasonably.

Impact on Police Resources

In certain landward areas there could be a considerable increase in calls to the
police, particularly in the early stages after the access rights are legitimised.
Public information material will be necessary to emphasise what is and is not
accessible.  It is unlikely that the local authority obligations will be in place from
the start (eg provision of Rangers) and this could lead to the police being
involved more than is necessary.

Police Involvement Where No Criminal Offence has taken place

Resolution of disputes under the Bill is through the civil courts, so the police have
no locus unless there is a breach of the criminal law arising from the situation.



Police presence can of course prevent a situation escalating into a more serious
episode.  In general the police would be reluctant to become involved in a civil
dispute and should not be expected to attend unless there are other reasons
which make this necessary.

I hope these comments are helpful.

Yours sincerely

Jack Urquhart
General Secretary


