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J2/02/5/2
JUSTICE 2 COMMITTEE

Petition PE227 by Alistair MacDonald and others

Note by the Clerk
Background

This petition (attached) calls for the Scottish Parliament to approve a thorough
investigation into the actions of the public agencies and the National Trust for
Scotland (NTS) as architects of the current proposals and policies of Glencoe, in
particular looking at public consultation and the future role of the NTS as a
landowner.

The petitioners are concerned about NTS’ proposals for Glencoe which comprise:

• a Woodland Grant Scheme covering 767.9 hectares; and
• a new Visitor Centre at Inverigan.

Members should note that these proposals have already received the necessary
permissions, and the Parliament is unable to reverse this.  Legal advice is that NTS
is a body corporate and registered charity and the Parliament has no remit to
examine the operation of NTS or its internal policies.

Consideration by other Committees

The petition was first considered by the Public Petitions Committee (“PPC”) on 4 July
2000, when it took oral evidence from the petitioners and agreed to visit Glencoe
before reaching a view on the action to be taken.  The petition was again considered
on 12 September, before members visited Glencoe on 2 October.

On 24 October, PPC agreed to pass the petition to the Transport and Environment
Committee to seek its views (and those of other interested Committees) on whether it
would conduct an inquiry into certain of the issues raised in the petition. PPC also
agreed to pass the petition to relevant Scottish Executive Ministers and departments
for comment.

On 7 March 2001, the Transport and Environment Committee noted that it had
previously agreed not to take a view on individual planning decisions unless they
raised broader issues of planning policy, and that this appeared not to be the case
with this petition. However, it agreed to write to the Scottish Executive to seek further
information on what steps might be taken to improve procedures for local
consultation on planning issues. It also noted that the petitioner’s third request, that
an investigation be held into the role of the NTS as a major landowner in the
Highlands and Islands, was a matter for the Rural Development Committee. The
Committee agreed to conclude consideration of the petition by informing the Public
Petitions Committee that it did not wish to conduct an inquiry into the issues raised by
the petition.

On 27 March 2001, PPC considered the responses from the Deputy Minister for
Environment, Sport and Culture and the Transport and Environment Committee.  In
his reply (attached) Alan Wilson confirmed that NTS “is not part of the Government



and does not receive funding from the Scottish Executive, except … for specific
projects.”  Planning permission was an issue for Highland Council and there was no
reasons for ministers to intervene.  The Minister was satisfied that NTS were treated
no differently than any other applicant under the Woodland Grant Scheme.  PPC
agreed to seek the views of both the Rural Development Committee and the relevant
Justice Committee on whether they would hold an inquiry into certain of the issues in
the petition.

On 2 May 2001, the Justice 1 Committee took oral evidence from Kirsty Macleod on
behalf of the petitioners, and Fergus Ewing MSP who supports the petition. The
Committee agreed to note the petition, and to include it if appropriate in its
consideration of the proposed Land Reform Bill – in that the Bill was expected to
cover areas such as diversity of landownership and greater community involvement
in the ownership and usage of land.  As Justice 2 Committee is lead committee on
the Bill, the Convener of Justice 1 Committee is content for the petition to be passed
to Justice 2 for consideration.

On 11 September 2001, the Rural Development Committee agreed to note the
petition and to take forward issues arising in the context of other business.

Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).

Options

The Committee may wish to decide whether to give consideration to the specific
issue of the future role of the National Trust for Scotland as a landowner.
Alternatively, the Committee may wish to note the petition and take no further action.

1 February 2002





































J2/02/5/6

SUPPLEMENTARY INFORMATION FROM THE LAW SOCIETY OF SCOTLAND
 - relates to no.141

PART 1 – ACCESS RIGHTS

OCCUPIERS’ LIABILITY

The Land Reform (Scotland) Bill – Section 5(2)

Section 5(2) of The Land Reform (Scotland) Bill provides as follows:

“The extent of the duty of care owed by an occupier of land to another person
present on the land is not affected by this Part of this Act or by its operation”.

The Society interprets this provision as meaning that the duty of care which is owed
by an occupier of land to a person present on that land in exercise of a right of
access by virtue of the Act itself is to be the same as that applying prior to the
passing of the bill; in other words that the law of occupiers’ liability will not be
modified by the Act, when it becomes law.  There is nothing in the provision to
suggest the interpretation which has been placed on it in some quarters that persons
exercising their right of access will do so at their own risk.  If that is the intention
behind this provision, the terms of Clause 5(2) need to be clarified.

The Current Law

The law as it stands at present derives from Section 2(1) of The Occupiers Liability
(Scotland) Act 1960, which provides as follows:

“The care which an occupier of premises is required, by reason of his occupation or
control of the premises, to show towards a person entering thereon in respect of
dangers which are due to the state of the premises or to anything done or omitted to
be done on them and for which the occupier is in law responsible shall,  except in so
far as he is entitled to and does extend, restrict, modify or exclude by agreement his
obligations towards that person, be such care as in all the circumstances of the case
is reasonable to see that that person will not suffer injury or damage by reason of
any such danger.”

“Occupier of premises” is defined (in Section 1(1)) as “a person occupying or having
control of land or other premises” and this includes (Section 1(3)) “any fixed or
moveable structure, including any vessel, vehicle or aircraft”.   The duty extends
towards all persons and property on such premises.

The duty of care rests upon the person who has the right and ability to take effective
steps to protect the visitor from danger, whether that is by removal of the danger,
erecting a notice, creating a barrier or forbidding entry.  The duty rests on the
occupier only if he or she controls the premises and, if he or she does not, it passes
to the person who has control – this may be the owner, a tenant or a contractor
conducting operations on the premises.
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The degree of care required from an occupier depends on the facts and
circumstances of each case.  The dangers which Section 2 requires the occupier to
protect the visitor against are those (a) due to the state of the premises; (b) due to
anything done on the premises and (c) due to anything omitted to be done on the
premises.   Such things, therefore, as structural defects, unfenced underground
workings, failure to remove machinery which is not in use, and putting stock with a
propensity for viciousness in a field used by the public would, therefore, conflict with
the proper exercise of the duty of care.

The degree of care required is such as is, in all the circumstances of the case,
reasonable.   The test, therefore, is what a reasonable man would do to avoid risk.

Although the 1960 Act abolished the categories of invitee, licensee and trespasser,
the courts have, nevertheless recognised that there are varying degrees of care
depending on the person likely to be present on the land concerned.  This varies
from the maximum degree of care, in the case of a young child visiting the premises
for the first time by the invitation of the occupier and known to him to be
unaccompanied by an adult to the minimum degree, in the case of a trespasser
whose presence was not known to the occupier.  To put it another way, the occupier
is not required to show equal care for the safety of all persons visiting the premises
over which he or she has control.   Regard is to be had both to the acts or omissions
of the occupier and to the status of the person entering the premises.

Questions of “proximity” have also led to recognition by the Courts of varying
degrees of care.  For example, an occupier may not be required to fence a quarry
which is situated at such a distance from a public place that it cannot reasonably be
foreseen that members of the public will approach it.    On the other hand, secure
fencing of the same quarry would be required if it was situated close to a public road,
on the basis that it is reasonably foreseeable that persons will stray from the public
road onto land which lies close to it.

Statute Law – Increasing the Duty of Care

The Occupiers Liability (Scotland) Act 1960 recognises that, by statute or other rule
of law, the standard of care may be increased in certain cases. Section 2(2)
provides:

“Nothing in the foregoing subsection shall relieve an occupier of premises of any
duty to show in any particular case any higher standard of care which in that case is
incumbent on him by virtue of any enactment or rule of law imposing special
standards of care on particular classes of persons.”

Exclusion of Occupiers’ Liability

Section 2(1) of the Occupiers’ Liability (Scotland) Act 1960 permits an occupier, in so
far as he or she is entitled to do so, (which appears to have been interpreted as
meaning in so far as he is not precluded by law from doing so), to extend, restrict,
modify or exclude his or her obligations to any person by agreement.  “Agreement”
may be by contract, written or verbal.   “Agreement” may also be by implication.   For
example the existence of a notice drawing attention to a particular danger would be
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relevant in determining whether or not someone had agreed to run the risk of injury
through lack of care by the occupier.  Furthermore, the defence known as “volenti
non fit injuria” is expressly retained by the Act, in terms of Section 2(3), which reads:

“Nothing in the foregoing provisions of this Act shall be held to impose on an
occupier any obligation to a person entering on his premises in respect of risks which
that person has willingly accepted as his; and any question whether a risk was so
accepted shall be decided on the same principles as in other cases in which one
person owes to another a duty to show care.”

This defence, in short, means that the pursuer has accepted the risk of the injury
which has befallen him to the extent that he is precluded from claiming damages
from the party causing injury.

The ability of an occupier to exclude liability has, however, been restricted by the
Unfair Contract Terms Act 1977, under which any term of a contract which purports
to exclude or restrict liability (a) for death or injury arising in the course of any
business or from the occupation of any business premises or (b) in any other case if
it is not fair and reasonable, is void.

What is “fair and reasonable” will depend on the circumstances of the case but
includes such things as the resources available to the parties seeking to rely on the
exclusion and the availability of insurance.

Occupiers’ Liability in relation to the Right of Access

This paper is predicated on the assertion that, under the current Law of Scotland,
there is no common law right of access to land, but rather that persons entering land
are trespassing unless they do so by invitation of or under licence by the landowner
(except where there is a public right of way). Professor W.M. Gordon in “Scottish
Land Law” states at paragraph 13-10:

“Temporary intrusions or trespasses may also be resisted, and it is clear that the
right to exclude others follows from a finding that the property in question belongs to
the party seeking to exclude others who have no right or permission to enter. It has
sometimes been said, and is sometimes still said, that there is no law of trespass in
Scotland, but, as Lord Trayner pointed out in the course of the argument in Wood v.
North British Ry ((1899) 2 F. 1 at 2) this notion is “loose and inaccurate”. There is no
doubt that a trespasser, that is, a person who has entered land without right or
invitation or permission, may be required to leave. Thus in Wood it was held that no
exception could be taken to a direction to a jury that railway servants were at
common law entitled to remove a trespasser, by force if necessary, from railway
premises, and in Bell v. Shand ((1870) 7 S.L.R. 267) Lord Ardmillan (at 268 and 269)
held that at common law there was a right to remove a trespasser, using such force
as was reasonably necessary. There is thus some authority for saying that a
trespasser may always be removed, using force if necessary; there is no doubt that
force may be used if force is offered by the trespasser, or if the trespasser is in a
dwelling house; there is no doubt that a trespasser may be required to leave, and
there is no doubt that an interdict may be sought against a trespasser who does not
leave, and that damages may be sued for if damage is done. The most that is meant
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by saying that there is no law of trespass is that trespass in itself is not a wrong for
which damages may be sought, because damage must be proved.”

It follows that the Occupiers’ Liability (Scotland) Act 1960 became law at a time when
there was a law of trespass and that the presumption was that, unless invited or
licensed to do so, persons taking access to premises could be asked to leave them,
by the occupier.   The Land Reform (Scotland) Bill, when enacted, will introduce a
right of responsible access to all land, including inland waters, (except in the limited
circumstances where the Act itself will exclude the right).  In other words, there will
generally be a presumption in favour of access.

Where, however, there appears to the Society to be a difficulty is in the practical
application of The Occupiers’ Liability (Scotland) Act to the situation where, as a
general rule, the person who is injured has entered the land, giving rise to the injury,
in exercise of the statutory right of access.

The question immediately arises of where on the scale of occupier’s responsibility
the responsibility will attach to a person exercising his or her right of access. In other
words, what degree of care does the occupier have to show to a person exercising a
statutory right?  The Bill, when enacted, will create a new class of access taker and
the issue of responsibility will be clarified as experience of the legislation accrues.
Logically, it could be a higher standard than that owed to a trespasser, but lower
than that owed to someone present with the owner’s consent.

This problem is exacerbated by the intention that the statutory right of access will be
exercisable both during the day and at night.

Equally, the previous defence that the hazard lay at a distance from a public place
and that, therefore, injury to persons was less foreseeable than had the same hazard
been situated close to a public place will be less viable given that a statutory right of
access will extend to all parts of the land over which that person has control.   The
occupier will it seems, have to anticipate that a member of the public may, at any
time of day or night, be on any part of his land.

The obvious consequence of these two points is that, if Section 5(2) of the Bill is
enacted, in practice, occupiers’ responsibilities towards the public will be increased,
twofold.    In the first place, occupiers will, without doubt, have to take greater
precautions to meet their responsibilities under the 1960 Act.   An obvious and
simple example of this is that it would no longer be acceptable for a farmer to leave a
plough in a half ploughed field overnight.  Secondly, it is suggested that any increase
in the number of visitors to any premises could increase the risk of accidents.

Furthermore, although already restricted, as seen, by The Unfair Contract Terms Act
1977, Section 2, the ability of the occupier of the premises to restrict, modify or
exclude by agreement, (and especially agreement by implication) any obligations
towards the public may be limited or even extinguished where, as a result of Section
14(2) of the Bill, the Local Authority will have the power to require the owner of land
to undo certain acts (specified at Section 14(1)) which, in the opinion of the Local
Authority, have been undertaken with the main purpose of preventing or deterring
persons entitled to exercise access rights from doing so.  Such actions include the
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erection of signs or notices, fences, walls or hedges.  The right of the Local Authority
in this regard is, admittedly, subject to appeal by the owner to the sheriff – Section
14(4).

Conclusion

The Society concludes that Section 5(2) of the Bill does not have the effect of
restricting or excluding occupier’s liability towards persons taking access to land in
exercise of the right to be conferred on them by the legislation.  The law needs to be
clarified in terms of its application. The 1960 Act applies to a particular set of
circumstances, where a law of trespass was clearly recognised. The current
provision is quite different – the creation of a statutory right of access.

Against that background, the Society is of the view that the law of occupiers’ liability
requires to be reviewed in the light of the practical and other considerations identified
by this paper on the granting of a statutory, public, right of access, if the intention is
that the public taking access should do so at their own risk.

The Society does not, however, consider it proper that the risk of personal injury or
damage should pass entirely from the occupier to the access taker (the public) (ie
that the person exercising the statutory right of access should do so entirely at his or
her own risk) but, rather, takes the view that members of the public should be
protected against dangers which are due to anything done by occupiers (a) with the
intention of creating that risk, or (b) being reckless as to whether that risk is created.
This, it should be noted, is the approach taken in The Countryside and Rights of Way
Act 2000, Section 13 a copy of which section is appended to this note.  In line with
that section, occupiers’ liability would, otherwise, be excluded in respect of persons
exercising the statutory right of access.  The adoption of provisions similar to Section
13 of The Countryside and Rights of Way Act 2000 in the Land Reform (Scotland)
Act would seem to the Society to represent a reasonable and balanced approach to
the question of occupiers’ liability, following the introduction of a statutory right of
access, under the Land Reform (Scotland) Bill.

APPENDIX

Section 13 of the Countryside and Rights of Way Act 2000

13. - (1) In section 1 of the Occupiers' Liability Act 1957 (liability in tort: preliminary),
for subsection (4) there is substituted-
 

"(4) A person entering any premises in exercise of rights conferred by virtue
of-

(a) section 2(1) of the Countryside and Rights of Way Act 2000, or

(b) an access agreement or order under the National Parks and Access
to the Countryside Act 1949,
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is not, for the purposes of this Act, a visitor of the occupier of the premises."

(2) In section 1 of the Occupiers’ Liability Act 1984 (duty of occupier to persons other
than his visitors), after subsection (6) there is inserted-

"(6A) At any time when the right conferred by section 2(1) of the Countryside
and Rights of Way Act 2000 is exercisable in relation to land which is access
land for the purposes of Part I of that Act, an occupier of the land owes
(subject to subsection (6C) below) no duty by virtue of this section to any
person in respect of-
 

(a) a risk resulting from the existence of any natural feature of the
landscape, or any river, stream, ditch or pond whether or not a natural
feature, or

 
(b) a risk of that person suffering injury when passing over, under or
through any wall, fence or gate, except by proper use of the gate or of
a stile.

(6B) For the purposes of subsection (6A) above, any plant, shrub or tree, of
whatever origin, is to be regarded as a natural feature of the landscape.
  
(6C) Subsection (6A) does not prevent an occupier from owing a duty by
virtue of this section in respect of any risk where the danger concerned is due
to anything done by the occupier-
 

(a) with the intention of creating that risk, or

(b) being reckless as to whether that risk is created."

 (3) After section 1 of that Act there is inserted-
  

"Special considerations relating to access land.
1A. In determining whether any, and if so what, duty is owed by virtue of
section 1 by an occupier of land at any time when the right conferred by
section 2(1) of the Countryside and Rights of Way Act 2000 is exercisable in
relation to the land, regard is to be had, in particular, to-
 

(a) the fact that the existence of that right ought not to place an undue
burden (whether financial or otherwise) on the occupier,

(b) the importance of maintaining the character of the countryside,
including features of historic, traditional or archaeological interest, and

 
(c) any relevant guidance given under section 20 of that Act."

TRESPASS

The Society noted the remarks of the Convener reported in the official report of the
Justice 2 Committee’s proceedings on 14th January at the bottom of page 21 and
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the top of page 22 to the effect that the Committee does not agree with the Society’s
evidence that Part 1 of the Bill confers increased rights of access on citizens.  It
might be helpful if I clarified what is seen to be the current common law position. As
stated in its oral evidence the Society’s approach to proposed legislation is non-
partisan and only seeks to explain what the law is and how the legislation will affect
it.

Commentators have little doubt as to what the current law is in relation to access to
land where there is no public right of way.  A pamphlet entitled “Rights of Way – A
Guide to the Law in Scotland” written by Professor A E Anton (Professor of Law at
Aberdeen University) and published in 1986 by the Scottish Rights of Way Society
Limited (as the Scottish Countryside Access Network, who were giving evidence
when the Convener’s remark was made, were formerly known) states, “In Scotland,
on the other hand, a person who strays from a right of way or uses a track which is
not a right of way is not exposed to an action of damages arising from the mere fact
of deviation.  But if requested to do so he must leave the ground and if he refuses to
go the landowner may use reasonable force to eject him.”

The eleventh (2001) edition of Gloag & Henderson The Law of Scotland states at
pages 547-548 that “subject to the existence of such rights (such as a liferent,
servitude or the like) the owner or owners of a subject have an exclusive right which
enables them to prevent others from interfering with it.  The owner of land may
interdict others from trespassing on it.”  The second edition of Professor W M
Gordon’s Scottish Land Law (1999) says in paragraph 13-10 at page 380 “it has
sometimes been said, and is sometimes still said, that there is no law of trespass in
Scotland, but as Lord Trayner pointed out in the course of the argument in Wood v
North British Railway this notion is “loose and inaccurate”.  There is no doubt that a
trespasser, that is, a person who has entered land without right or invitation or
permission, may be required to leave.”

The most comprehensive statement of the law is probably contained in Volume 18 of
the Stair Memorial Encyclopaedia of the Laws of Scotland (1993) in a passage
written by Professor Kenneth Reid and a member of the Scottish Law Commission.
In paragraph 180 Professor Reid writes “Trespass consists of temporary or transient
intrusion into land owned or otherwise lawfully possessed by someone else… The
intrusion may be by persons, by animals or by things.  Usually it is by persons:
probably the paradigm case of trespass is that of the member of the public who
takes a short cut over a private field.”  At the end of the same paragraph he says
“Even a slight intrusion qualifies as trespass.  Nor does it matter whether there is
injury to the land intruded upon.  But both factors may have a bearing on the
availability of remedies.”

In the next paragraph Professor Reid lists a number of defences to a claim based on
trespass.  The first and most important in the list is consent.  The Professor states:
“If the owner or other lawful possessor consents to the intrusion, there is no
trespass.  Consent may be either express or implied.  Thus a householder probably
impliedly consents to access over his garden path for members of the public who
have some legitimate purpose in ringing his doorbell…  Even after consent has been
given, it may be withdrawn at will unless the parties have entered into contractual
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relations to the contrary.”  The other defences relate to specific rather than general
circumstances.

Even although in practice it is rare for a landowner to take court action to prevent
access, these statements of the current common law on the matter are authoritative
and support the views expressed in the Society’s written evidence that “the right of
access (in Part I of the Bill) as it currently stands is a fundamental change…” and in
its oral evidence (on page 21 of the official report of the Committee’s proceedings on
9th January) that “the current position is a wholly different framework of law.  The Bill
has the intention of shifting what is at the moment a law of trespass to a right of
access.  There is currently a presumption under the law that people cannot go onto
other peoples land, whereas when the Bill becomes law that presumption is swept
away and there is the right of someone to be on that land.”

The matter has a bearing on the question of occupier’s liability in respect of which
the Society sent you a paper.

I hope this letter is helpful clarifying matters.



J2/02/5/7

SUPPLEMENTARY INFORMATION FROM THE LANDS TRIBUNAL FOR
SCOTLAND – relates to no. 253 (J2/02/3/16)

In course of Mr MacLeary’s appearance before the Justice 2 Committee on 23
January 2002, the Deputy Convenor asked for information on the number of days in
which the Tribunal sat in 2001 and 2000.  The Tribunal sat for 35 days in 2001 and
27 days in 2000.

The question appeared to arise in the context of discussion of the time required for
preparation of decisions.  However, the bald figures tell little.  Some decisions were
issued in a matter of days.  All were issued within a period of two months - except
one valuation case where the actual issue of decision was delayed while parties
considered whether further evidence should be led on a particular issue.

The question may have related to the staffing implications of the new jurisdiction.  As
indicated to the Committee the tribunal has flexibility in that the part-time staff could
commit more time.   We also have flexibility in that a fair amount of time could be
released by having more disputes dealt with by way of hearing instead of on paper.
At present,a pro-active approach is taken to all cases. We rarely have a hearing on
procedural issues.  We try to dispose of as many disputes as possible by way of
written submission or correspondence. This is time consuming for the tribunal,
though beneficial, of course, for parties.

When the Bill was in its early stages, we were asked to assume 15 appeals per
annum.  If so, we would expect to need more staff, both judicial and administrative.
However, the figure was later reduced to six.  We tend to think this high - although
we stress that we really do not know - and we also think that it will be several years
before the effects of the legislation are fully felt by us.  That is why no increase in
staffing is currently thought necessary.

Should more information be required, please be in touch.



J2/02/5/8
SUPPLEMENTARY INFORMATION FROM SCOTWAYS – relates to no. 37

The purpose of this additional note is not to elaborate on the Written Evidence which we
have previously submitted but respectfully to draw to the Committee’s attention the
comments made in the evidence of  Scottish Natural Heritage and Scottish Countryside
Access Network (SCAN) that there is a need for the law relating to rights of way (1) to
be harmonised with the provisions in the Bill relating to the new right and (2) to be
reformed (in an uncontentious way) to clear up some existing anomalies.  This is a
powerful endorsement of the position argued for by ScotWays.  The Bill as introduced
fails adequately to deal with these issues.

I was grateful to have had the opportunity of giving evidence to the Committee on 14
January.  I did so on behalf of SCAN.  In the time available it was not possible for all the
issues raised by SCAN to be discussed and, as requested, they submitted further
written evidence on 18 January.  It was in that paper that they stressed the need for the
law relating to rights of way to be addressed at this time.

May I urge the Committee to accept this advice as a matter of principle at this Stage,
and to recommend to the Parliament that the Bill should be suitably amended at Stage
2.

B Logan
Chairman



no. 245
J2/02/5/9

SUBMISSION FROM M GREGORY

I am writing to you having now had an opportunity to read the current Land Reform
Bill and would like to point out some concerns I have about the Bill in its present form
which relate to access.   These are of particular relevance to me as I own a small
enclosed property which has been designated part of an Environmentally Sensitive
Area (ESA) with the Scottish Executive.   Thus, there are also European aspects to
this scheme.

As part of the ESA agreement, the public enjoys access by means of a path to the
top of a hill and this ensures that the flora and fauna in sensitive adjacent parts are
not damaged and disturbed.   Also, guidance is given on how to minimize these
effects.

I can find no reference in the proposed Bill that takes account of environmental
arrangements such as this which are vital to the preservation of particularly unique
areas of our countryside.

In order to ensure “joined up” legislation, I suggest that an appropriate amendment is
needed to acknowledge the above.   Examples of particular damage likely to be
caused to sensitive environment would be by horses, bicycles, camping, fires and
dogs not under control.

I would also like to bring your attention to the subject of liability of which I know you
are aware.   The purpose of the legislation is to give greater access.   Logically,
therefore, there will be more accidents.   Landowners should not be liable unless
they are proven to be deliberately not ensuring that safety of equipment is
addressed.   There can be no possible reason why a landowner should have any
responsibility for someone slipping on an eroded steep path which has been made
that way by excessive access.

Overall, I have no difficulty with the purpose of the Bill at all, indeed I welcome it, but
am concerned that there is far greater emphasis on landowners to be forced to
comply whereas walkers are largely given guidelines as to how to behave.   There
needs to be an effective mechanism to enforce responsible behaviour.   Landowners
and managers, supported by authorities, must be able to curtail the activities of those
not acting in a responsible manner, as defined by the Bill and Code.

I would be happy to show you our ground if it would help to illustrate the risks to the
environment that I illustrate above.

Meanwhile, I would greatly appreciate your views on these matters.
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SUPPLEMENTARY INFORMATION FROM NFU SCOTLAND (relates to submission
no. 49)

Land Reform Bill - Part 1, Access

NFU Scotland Position

Summary
• NFU Scotland (NFUS) believes the current liberty of access works very well in most

situations, but accepts that it is not always clear for those taking access.  NFUS
believes Part 1 of the Land Reform Bill is a good opportunity to add to the
current liberty by improving access to enclosed farmland, where there are
potentially greater risks to public safety, animal welfare and food safety.

Issues needing clarification

Liability
• Legal clarity is wanted to ensure the liability of occupiers of land is not increased by

the provision of a right to responsible access.
• Also, the liability of access takers to providers must be addressed to give balance to

the legislation.
• NFUS welcomes clause 5(2) which states that the duty of care of an occupier of

land is not affected by the Bill.  Also welcomed is the statement of the Minister at
the Justice 2 Committee (30/01/02) that occupiers liability will not be affected by the
provisions of Part 1 of the Bill.

• However, we recognise that there is a body of legal opinion that believes liability of
occupiers of land will be increased.  NFUS has suggested a form of words which
we believe would clarify the clear policy intention:

“Persons exercising the proposed right of access will do so at their own risk and
will have no claim against the occupier of ground for personal injury or other loss
however sustained whilst exercising the right unless it results from a malicious or
reckless and wilful act or omission on the part of the occupier.”

• It is understood that this form of words reflects the current status of access liability
in law and is supported by both outdoor access groups and the land management
community.

• Reciprocal obligations on the part of access takers may be addressed by a public
compensation fund.

Access Code
• NFUS welcomes the provision of an Access Code to educate the public on good

practice.  However the term ‘responsible’ when exercising the right to access,
should be defined in the Bill

• The Land Reform Bill is attempting to add certainty to a vague area of law.  NFUS
wholeheartedly agrees that the current law is vague for the access taker. Legal
certainty in respect of the right to responsible access can only be achieved if the
provisions of the Code are enshrined in the Bill.



• In relation to enclosed land, the only legal certainty in applying the definition of
‘responsible’ to the right of access is to stipulate it should be on paths.  This would
provide certainty for access takers that they were being responsible and their
access would be not open to challenge by anyone.

• NFUS believes that in no way would this restrict the current liberty of access.
Access takers would still have the current liberty to walk in enclosed land away from
paths as the existing liberty would remain.  Paths provide certainty in terms of the
right of access.

• This would provide legal certainty as to whether any actions by a land manager or
someone exercising the right is in contravention of the Bill.

• Comparisons have been drawn with the Highway Code as an example of a Code
which is respected and has legal standing.  NFUS remains convinced that legal
certainty can only be achieved by enshrining its provisions in the Bill. The following
clause below is from the Road Traffic Act and sets out the legal standing and use of
the Highway Code in a court of law:

Road Traffic Act, Part 1 (38)(7)
A failure on the part of a person to observe a provision of the Highway Code shall not
of itself render that person liable to criminal proceedings of any kind but any such
failure may in any proceedings (whether civil or criminal, and including proceedings for
an offence under the Traffic Acts, the [1981 c. 14.] Public Passenger Vehicles Act 1981
or sections 18 to 23 of the [1985 c. 67.] Transport Act 1985) be relied upon by any
party to the proceedings as tending to establish or negative any liability which is in
question in those proceedings.

• NFUS believes this form of wording above could be incorporated in the Land
Reform Bill to set out the legal standing of the Access Code, although it should be
recognised that this would not establish the legal certainty which is sought in
respect of responsible access.

Managing access in enclosed land
• The current liberty of access works well.  The majority of access is taken on the

open hills.  As a general rule, this presents no problems to land managers.
• NFUS believes the establishment and maintenance of a core path network would

add considerably to current access provisions both within enclosed land and in
providing routes to open land through enclosed land.

• Crucially, a path network is important because enclosed ground is where there are
potentially greater risks to public safety, animal welfare and food safety.  Paths
would also provide direction for access takers.

• The Ramblers’ Association (Dave Morris in evidence to Rural Development
Committee on 21/01/02) endorses the view of NFUS that a core path network is an
essential component and that a duty should be placed on Local Authorities or other
bodies to establish and maintain a path network.  The Bill obliges a plan and a map
and establishment only where there are path orders.  Most paths are likely to be
established by agreement.

Exclusions to access
• There is general agreement amongst interest groups, that farmyards and farm

steadings should be included in the definition of curtilage and excluded from
access.  Existing rights of way legislation overrides this position and is not in
dispute because re-routing is possible where necessary.

• Indeed, this co-operative approach to arranging access would be relevant in other
areas of potential risk or obvious danger (e.g. gorges, steep cliffs).



• NFUS wants re-instatement from the draft Bill of the ability for land managers to
temporarily and quickly exclude people from the right of access where there is an
obvious animal or public safety issue.  Such a decision would of course be open to
scrutiny by the relevant local authority and/or local access forum to which the
farmer would have to justify the exclusion.

• Night time access is of concern to land managers on the grounds of privacy and
possible criminal activity.  NFUS fully supports the power of local authorities to
exclude the right of access during hours of darkness where it is deemed necessary,
but some class exclusion with respect to areas adjoining curtilages as desirable.

Commercial exclusion on enclosed land
• NFUS accepts there are justified objections to the exclusion of rights of access to

groups or individuals seeking commercial gain.  Safety considerations, for example,
support the use of mountain guides.

• Therefore, it is important that the existing liberty is not removed or restricted.
However, it is also important that land is not open to exploitation for commercial
gain without the involvement of the land manager.

• Current arrangements for commercial access work well.  For example pony trekking
centres gain the permission of the land manager to use their land for commercial
gain. NFUS believes this should continue and for a compromise to be found
between a general exclusion for commercial activity and an express right.  A
common understanding exists at present between land managers and commercial
activity (e.g. mountain guides) and this must be protected.
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SUBMISSION FROM D SIME

I refer to the above Bill, and would like to draw your attention to what in my view are
some serious deficiencies.  First of all I note with some relief that certain of the
proposals in the draft Bill have now been amended, following the consultation period
e.g;

• the dropping of landowners’ powers to suspend access rights;
• the proposed “legalisation” of wild camping for legitimate purposes
• the removal of local authority powers to suspend access in bad weather, etc.

However, there remain several unacceptable proposals in the Bill, as I understand it.
Recognising the increasing popularity of hill-walking, mountaineering and climbing,
and the benefits that such activities have on general health, it is a matter of great
concern that this Labour Government appears to be proposing some fairly draconian
restrictions on access to the hills, despite its manifesto commitments to the contrary.
My concerns are as follows:-

• the title includes reference to “regulating” the right of access – not a good start.
• the powers of local authorities to restrict access appear to be ill-defined, which

might lead them to be under pressure from landowners to close off land
unnecessarily (as happened in the FMD outbreak last year long after the real risk
had been demonstrated to be minimal).

• there would appear to be little provision for footpath maintenance.
• there remains the potential for an interpretation being placed upon “land used for

recreational purposes” such that large areas of open hill used as sporting estates
could be closed off for much of the year.  (Note however that I have no objections
to reasonable restrictions when shooting is actually taking place, and advertised
by notice on a day to day basis.

• the provisions made for the Crown Estate appear to be far more than is
reasonable, and place at risk access to large areas of hill country, including some
popular hills as Lochnagar.

• while I totally respect curtillage, the Bill perhaps takes this too far in allowing this
to extend to farmyards, through which main hill routes often pass – there should
be at least a requirement to provide a reasonable alternative path, if a farmyard
itself is to be restricted.

• one of the most draconian clauses is that referring to access during the hours of
darkness – if this clause remains, it could effectively prevent access to many
Scottish hills from late October to March, as it is in many cases simply not
possible to complete a route safely within the limited hours of daylight available,
yet this time of year is when the best winter hill conditions can be found.  This
could lead to the criminalisation of law abiding hillgoers, and could also lead to
needless accidents, caused by hillgoers realising they are running out of time to
get back before the “curfew” and in their haste to do so, meet with an accident.  It
is also little short of absurd that a “curfew” should be imposed in a Western
democracy.  This clause is simply not acceptable.   I suspect too that it would
become virtually unenforceable.  The intention of the clause may well be to ward



off undesirables lurking after dark with ill intent, especially in the urban fringe, but
the potential to adopt it on a blanker basis to restrict the access rights of law
abiding hillgoers must be removed.

• much good work was achieved on a voluntary basis by the Access Forum – this
Bill is in danger of throwing much of that good work away.  Also, voluntary
schemes like “hillphones” have done much to bring hillgoer and landowner
together – this Bill risks driving them apart, thereby achieving the opposite of its
originally stated intention.

I would therefore ask that, as MSP for Stirling*, you make the strongest possible
representation on the above issues, since, if this Bill is allowed to pass into law in its
present form, it will I am sure prove to be one of the most unpopular pieces of
legislation to have placed on the Statute book for many years (the recent petition of
15,000 signatures is surely testament to that).

* This submission was received by Dr Sylvia Jackson MSP




