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LAND REFORM (SCOTLAND) BILL: MR PETER MACKAY AND MY ORAL 
EVIDENCE TO BE TAKEN IN INVERNESS ON 14 JANUARY 2002 
 
1 I am writing in consequence of the letter from Peter J Mackay CB (PJM) dated 

24 December, a copy of which he sent me on 7 January and which I received 
last night on return from a visit to London. 

 
2 A fundamental misconception.  In a separate covering letter to myself, dated 

7 January, PJM reveals a fundamental misconception about my work for the 
LINK Access Research Project, in stating that it suggests that the law itself (not 
just the perception of it) has changed in recent years. 

  In fact the Research Project's argument is that the law is still the same as 
it has always been, as reflected in earlier statements such as the Tom Johnston 
letter of 1942 (my letter of 20 December, para 7); but that this has been 
obscured by the New Views developed officially since 1967 (paras 9-11 below), 
with which, according to his letter, PJM sees himself as being closely 
associated. 

  These New Views claim that the Scottish position is now to be regarded 
as essentially the same as the English one, with harmless trespass to be a civil 
wrong against the rights of property. 

  If true, this would have had the effect of leading to some supposed 
reduction in the security of the present Scottish customary lawful freedom of 
harmless access. 

  It would also back in 1967 have helped to underpin the proposed policy 
at that time of making large payments to landowners for access (I think, subject 
to checking, that some £3m annually at present prices was provided in the Act).  
As you may know, this policy failed after a few years of experiment, through the 
good sense of Inverness Councillors in refusing to pay for a freedom of access 
pre-existing from time immemorial. 

  The policy effect of the PJM letter now is to raise doubts about the nature 
and extent of whatever may be the existing common law rights etc to be 
protected by S5(3) of the Bill, under the parallel system of statutory and common 
law etc rights adopted in the Bill. 

  Hence I have felt it necessary to reply at length, despite the shortness of 
time which PJM has allowed me, and to reiterate earlier requests for the whole 
matter to be properly investigated (paras 39-40 below). 

 
3 Action requested on this letter.  In the event that the PJM letter has simply 

been put on your files, I should be grateful if you would put this letter with it, with 
a suitable cross-reference, in case it comes to be referred to in the future. 

  In the event, however, that you have shown the PJM letter to Members of 
the Committee, as PJM requested, or others, I should be grateful if you would 
provide recipients with a copy of this one also. 

 
 SCOTTISH NATURAL HERITAGE MEMBERSHIP  
 
4 The PJM letter may be seen as a personal criticism, by a Main Board Member of 

Scottish Natural Heritage (SNH) and recently retired senior Scottish Office civil 
servant, of the Justice 2 Committee's decision last month to call me to give 
evidence in Inverness next Monday. 



 

 

  As it is not mentioned in the PJM letter, I should explain that I was PJM's 
predecessor as the Recreation Member on the SNH Board 1991-98 and chaired 
its Access Task Force 1992-94. 

  I have also collaborated with him officially, going back at least as far as 
1974-79, when I was the Department of Energy's Director-General of Offshore 
Supplies, based in Glasgow, dealing with the North Sea oil and gas 
development. 

 
5 SNH had an opportunity to make any comments on my work, and my 

forthcoming evidence, at the Committee's meeting last Wednesday, but I 
understand from one of their representatives that there was no question of them 
seeking to do so; nor were they aware of the PJM letter to yourself when 
addressing the Committee. 

 
6 For the sake of clarification, I should say that in his separate covering letter to 

myself (para 2 above), PJM explains that his understanding of the LINK Access 
Research Project is limited to a paper which I wrote as long ago as 8 December 
1997. 

  This is although I have sent to SNH all of the considerable amount of 
research over the 4 years since then (including the Tom Johnston letter defining 
the earlier position, and the 2 published articles which I have submitted to the 
Committee). 

 
 THE 'NEW VIEWS' OF 1967 
 
7 I am quite happy for the work of the LINK Access Research Project, and my 

contribution to it, to be judged by the Committee on its merits. 
 
8 Its main conclusion was that the Scottish Office promulgated in 1967 views on 

access which were far harsher than the earlier ones, but without any explanation 
why or how. 

  This has led to major misunderstandings by the Countryside Commission 
for Scotland (CCS) and, since 1991, Scottish Natural Heritage (SNH), especially 
about the great extent of the customary liberty of harmless access to land in 
Scotland, lawfully and without trespass, which was previously recognised as the 
basis of Government policy. 

    
9 New View that Scotland the same as England.  In introducing the access 

provisions of the Countryside (Scotland) Bill 1967, the then Minister, Dr Dickson 
Mabon MP, said: 

 
  'Our predecessors took the view that such provisions were 

unnecessary in Scotland.  This view was often very largely - and 
erroneously - based on the belief that there is no law of trespass in 
Scotland and that every Scotsman enjoys as of right the freedom of the 
countryside.  In principle, however, there is very little difference in the law 
of trespass in Scotland and England.  In both countries it is a civil offence 
against the personal right of property' (Official Report, Scottish Grand 
Committee, 18 April 1967, col 11). 

 



 

 

 This seems to have passed undisputed in the debate, though an article in The 
Scotsman criticised it. 

  Subsequently, however, Lord Balerno protested in the House of Lords as 
follows: 

 
  'It almost amounts to the point that in Scotland there is in fact no 

law of trespass, in so far as, if you do have somebody trespassing, the 
only way in which you can possibly stop him, if he is not doing major 
damage, wilful damage, is by applying for interdict, and to obtain interdict 
is almost an  impossibility at the present time, because it is both time-
consuming and costly.'  (Official Report, Lords, 12 July 1967, col 1166). 

 
 It may be seen from para 36 below, additionally, that there were very serious 

undeclared reservations about the 1967 Bill among recreational bodies at the 
time. 

  See especially: 
 
  'When that Act was in Bill form, many felt that it brought a lot of 

foreign introductions into our law and we were doubtful as to whether it 
was wise to bring these matters into our Scots Law. ... 

   ... we'd had tremendous freedom under our existing law 
and ... it was unwise therefore to tamper too much with it ...  

   My criticism of the Countryside Act ... is that it has brought 
in a lot of elements which are foreign I think to our Scots Law, and these 
foreign elements seem to be taking predominance with the Commission.' 

 
 Note that 'many felt' these concerns even when the Act was in Bill form. 
  Hence PJM's advice to the Justice Committee (PJM letter, para 1) that 

my conclusions 'are widely questioned amongst those who have taken a 
continuous interest in access issues over the years' need to be seen in the 
context of earlier recorded concerns such as this, by a leading recreational 
authority, virtually identical with my present ones. 

 
10 Further New View on use of force.  Subsequently, another Minister added to 

the Dr Mabon statement: 
 
  'What all this adds up to in practical terms is that on both sides of 

the Border no one has the right to enter anyone else's property without 
his consent, and if he does so he can be ordered to leave - and, if 
necessary, can be ejected.  I should warn that in the latter case the 
ejector is not entitled to use any more force than is properly necessary.  
He also, of course, has to have regard to his own size and the size of the 
person he proposes to eject.'  (Official Report, Lords, Lord Hughes, 12 
July 1967, col 1145) 

 
11 Lord Burton protested against this further New View at the time as follows: 
 
  'The noble Lord, Lord Hughes, referred to the use of a necessary 

amount of force to remove people, but this is a very dangerous thing - I 
can only say from bitter experience that it is not only a question of using 



 

 

the necessary amount of force.  One may use very much less than the 
necessary amount of force and still find oneself in a case of assault' 
(same debate, Lord Burton, col 1167). 

 
12 Doubts about the official authority for the New Views.  Essentially the PJM 

letter is a defence of this new approach and of the subsequent CCS and 
Scottish Office actions based on it. 

 
13 However, there was no reference in the Cabinet papers authorising the Bill, nor 

in the policy briefs for the draughtsmen, to any substantive review of the law of 
trespass which would have been needed to justify the New Views in paras 9-11 
above. 

  The Crown Office has also confirmed that "the Lord Advocate's 
Department have been unable to trace a Law Officer's Opinion on this subject, 
despite extensive enquiries" (letter, 18 March 1998). 

  Moreover, the Notes on Clauses and other papers prepared for the Bill 
remaining extant in the National Archives of Scotland (NAS) do not in fact 
contain any statement in quite the same terms as those used by Dr Mabon in 
para 9 above, so its precise origin is not now identifiable from the Scottish Office 
files. 

 
14 Mr Henry McLeish MP told Mr Dennis Canavan MP in 1998 that a search of 

Departmental records and of the Scottish Records Office had not revealed any 
advice given by the Law Officers to Ministers on trespass at that time (or 
previously) and that he was 'unable to say' on what basis Dr Mabon said what 
he did (letter, 13 July 1998). 

 
15 The influence of the Nature Conservancy.  The latter part of the Dr Mabon 

statement in para 9 above in fact seems to have been based on a 1965 Report 
by Study Group No 9 of the then 'Countryside in 1970 Conference', instead of 
some inter-Departmental review, including Government lawyers, to be submitted 
to a Cabinet Committee for policy approval, as would be normal. 

  In referring to the need for a 're-orientation of attitudes' this Group had 
made a clean break with the past: 

 
  'There is little difference in the law of trespass between Scotland 

and England.  In both countries it is a civil offence against the personal 
right of property ...  The myth that "there is no law of trespass in 
Scotland" and that the Scotsman enjoys the freedom of moor and 
mountain arises from the difficulty of securing damages ... Once the myth 
that one has a right to go anywhere is dispelled from the public mind, the 
scene is set for working out sensible mutual arrangements'. 

 
 Note the unusual term 'a civil offence against the personal right of property' 

which occurs in both this statement and the Dr Mabon one in para 9 above. 
  This could hardly have come from the Law Officers as technically any 

'personal right of property', whatever it may be, is not normally affected by 
trespass, which impinges on the, quite different, real right of property instead. 

 



 

 

16 However, the Group had not sought any identifiable legal opinion or authority for 
its views. 

  Instead, it had relied mainly on the SLF and the then Land Agent for the 
Nature Conservancy (the then Master of Arbuthnott), who had written in 1964 
that: 

 
   'Generally the act of trespass is a civil offence against the 

personal right of property ...  It is no advantage either to the owner or the 
visitor to blink the facts.  Trespass is a civil offence in Scotland and the 
owner has just as much a personal right to his property there as in 
England. ... Furthermore, the Courts are bound to acknowledge this right 
and take action to protect it whenever the need arises.  If the facts can be 
established then will follow the realization on the part of owners and 
occupiers that they have not got their backs up against a wall in the face 
of no recourse to the courts; and on the part of the visiting public that 
access is a privilege to be obtained and not a prima facie right.  The 
psychological effect should be profound.  A privilege once obtained is 
something worth looking after and one abuses it at one's peril.  The 
giving of a privilege betokens respect for the donee. If this was to be the 
spirit on both sides the access problem would be a long way towards 
solution'. (Paper of February 1964 for Study Group no 9 of Countryside in 
1970 Conference, NAS). 

 
 Note, again, the use of the highly unusual term 'a civil offence against the 

personal right of property' which eventually found its way into the Group's Report 
(para 15 above) and then into the Dr Mabon statement (para 9 above). 

 
17 When Lord Arbuthnott was asked by the Access Forum in 1998 about his advice 

to this Group, he replied that: 
 
  'In 1964, as land-agent for the Nature Conservancy, I was asked 

to advise about access to Nature Reserves, a number and extent of 
which we owned.  I was also asked to submit a paper on trespass to 
"Study Group No 9" of the Countryside 1970 Conference.  As I remember 
Professor Bob Grieve was its Chairman.  I would certainly have 
discussed my paper with Archie Campbell, the senior partner in the firm 
of Archie Campbell and Harley who were the Nature Conservancy legal 
advisers in Scotland. 

   It is ridiculous to give my paper such significance.  It is an 
expression of view by myself who had, by that time, served the Nature 
Conservancy 10 years as its land-agent in Scotland and who had, by 
then, the experience of 13 years as a Chartered Surveyor with the 
professional qualifications their "Charter" implies. 

   I have not the remotest idea how the paper was used by 
the Scottish Office or by the responsible Minister.  Presumably someone 
was responsible for the ministerial brief that gave credence to the 
Hansard quotations you quote?' 

 
 As para 2 of his letter explains, PJM was 'as a Scottish Office civil servant at the 

time ... closely involved as the private secretary to Dr Mabon, the then Minister 



 

 

at the Scottish Office dealing with the 1967 Countryside Bill'; but I am not aware 
of any comment by him on Lord Arbuthnott's query as to quite who was officially 
responsible for briefing Dr Mabon in this way. 

 
18 The influence of the planners.   The Secretary of Study Group No 9 was Frank 

Tindall, County Planning Officer for East Lothian. 
  He has since claimed that the Group's Report (para 15 above) had 
 
  'an authoritative definition of the Law of Trespass, finally laying to 

rest the myth that there is no trespass in Scotland' ('Memoirs and 
Confessions of a County Planning Officer', Pantile Press, 1998, at 308) 

 
 but without explaining that, despite the importance of this issue, the 'authority' 

was only that of the SLF and the Master of Arbuthnott, with no input from 
Government lawyers. 

 
19 He has also claimed that the 'report was circulated by the Government as a 

White Paper as the Scottish Office stated that they could not better it!'. 
  This may be seen as helping to explain why it seems to have been used 

as the basis for the Dr Mabon statement, despite its evident lack of legal 
authority. 

 
 CONFLICTS WITH THE EARLIER POSITION  
 
20 The position in the PJM letter is different from the earlier position, as set out by 

Tom Johnston and others (paras 7-10 of my letter of 20 December), in the 
several respects discussed below. 

 
21 See my letter of 4 January (paras 12-15) for not dissimilar differences between 

the current and previous positions of the Scottish Law Commission (SLC). 
 
 FIRST EXAMPLE OF CONFLICT WITH THE PRE-1967 POSITION: 

SCOTLAND IS DIFFERENT FROM ENGLAND 
 
22 PJM indicates (para 3) that the law relating to trespass in Scotland is 'not 

significantly different from the law in England' apart from a minor difference on 
nominal damages (letter, para 4). 

  This also is in line with the Dr Mabon view that 'there is very little 
difference in the law of trespass in Scotland and England'; and appears in both 
the Group No 9 (para 15 above) and Master of Arbuthnott (para 16 above) 
submissions. 

 
23 The Law Reform Committee for Scotland.  However only 10 years before, the 

Law Reform Committee for Scotland (LRCS) had been referring to 'the 
fundamental distinction of meaning between 'trespass' in English and Scots law' 
(First Report of the Law Reform Committee for Scotland (Cmnd 88: Feb 1957), 
paras 5 and 8). 

  In putting forward legislation on this basis (the Occupiers' Liability 
(Scotland) Act 1960), the Government had also said: 

 



 

 

  'The fact is that there is a long standing distinction between Scots 
and English law in the attitude taken towards trespassers.  The Reports 
of the Scottish and English Law Reform Committees reflect that 
distinction.  In England a trespasser commits a civil wrong against the 
occupier of the land simply by trespassing; in Scotland he does not 
necessarily do so.'  

 
 As this legislation still remains in force, we have argued that it would now be 

unsound to ignore this earlier Government policy position, which is essentially 
what PJM is proposing. 

 
24 Other major earlier authorities.  The Government view that Scotland is 

different from England on trespass in para 23 above also reflected long-standing 
earlier opinions, such as: 

 
 * 'The English doctrine of "trespass" has no real counterpart in 

Scotland' (Prof Sir Thomas Smith QC, Studies Critical and Comparative, 
1962, xv).  Sir Thomas Smith QC (as he became) was Professor of Scots 
Law at Aberdeen University in the 1950s, and subsequently Professor of 
Civil Law and then of Scots Law at Edinburgh University.  He was an 
influential member of the LRCS and then General Editor of the Stair Laws 
of Scotland. 

 * 'In Scotland the law is abundantly simple.  There is no such 
offence as 'trespass' which is a term borrowed from English 
jurisprudence' (Tom Johnston letter, 4 July 1942).  

 * 'The general law in Scotland is different from the English law.  
Generally speaking, trespass in Scotland is not an actionable wrong as it 
is in England.'  (Scottish Office paper, 4 March 1939). 

 * 'The law of Scotland, differing from that of England, has always 
regarded the land as free to all subject to their making good any damage 
done' (Board of Agriculture for Scotland, minute of 5 August 1921, NAS, 
file AF45/244).  And 

 * 'It may not be uninteresting to describe some of the prominent 
points of difference, which at present exist between the legal systems of 
the two countries'; and 'In Scotland trespass is not actionable without 
malice or substantial damage. ... The use of force to eject a trespasser is 
unlawful and would found a claim for damages at his instance.  There is 
no Scotch maxim corresponding to the English one, that 'the 
Englishman's house is his castle'. ...' (JA Lovat Fraser, Law Quarterly 
Review, October 1894). 

 
 SECOND EXAMPLE OF CONFLICT WITH THE PRE-1967 POSITION: LACK 

OF A LAW OF TRESPASS 
 
25 Secondly, PJM's view that the lack of remedies 'does not mean that there is no 

law of trespass' (PJM letter, para 5) is also very much out of line with some of 
the earlier thinking. 

 
26 The Tom Johnston statement.  The Tom Johnston letter to Ernest Bevin 

specifically confirmed the contrary in stating that 'there is no law of trespass in 



 

 

Scotland'.  See my letter of 20 December (para 8) and attached published 
documents. 

 
27 Other major authorities. Earlier other examples include: 
 
 * 'In Scotland there is not in any true sense a law of trespass at all' 

(Solicitor-General, Hansard, Official Reports, 4 March 1892). 
 * 'The general position of Scotland undoubtedly is that there is no 

law of trespass in that country, and that questions of the assertion of 
rights to traverse or occupy heritable subjects ought to be tested in the 
civil courts by way of interdict' (The Lord Advocate, 1906, regarding the 
South Uist land disturbance). 

 * 'At present there is no law of trespass and access can only be 
prevented by interdict with its complications and difficulties' (Inspector of 
Salmon Fisheries for Scotland, WJ Menzies FRSE, 3 March 1939; note 
that he might be expected to have a good technical understanding of 
protection measures such as any law of trespass).  And 

 * 'There is no law of trespass in Scotland' (the Scottish Landowners' 
Federation, 1961 - see my letter of 20 December, para 10). 

 
28 The development of the contrary New View.  The contrary New View, that 

there is a law of trespass, as stated by Dr Dickson Mabon and PJM, seems to 
have derived from Lord Arbuthnott, as explained above (para 16 above), who 
himself became a CCS Commissioner while also holding top positions in the 
SLF etc. 

  There was an example of the way in which it was developed by the CCS 
in the record of a conference which it arranged (and which Lord Arbuthnott 
attended) in 1975, when the then CCS Secretary, WB Prior, declared: 

 
  'the notion there is no law of trespass in Scotland is one of those 

convenient bits of mythology that is trotted out whenever a suitable 
opportunity arises.  Broadly speaking the law of trespass is a matter of 
the common law of the land relating to the right of an owner to enjoy his 
property.  The notion that there is no law of trespass stems from the 
problems associated with enforcement because in civil law there is no 
system of penalties such as exists in criminal law'. 

 
 Note the use of biased terms such as 'mythology' (also present in the Study 

Group No 9 Report and in the Arbuthnott paper) and 'trotted out'. 
 
29 Subsequently, DN Lowe (CCS Commissioner) in summing up the day, said: 
 
  'The second question was "Is there a law of trespass in Scotland?"  

The Commission Secretary gave us a very clear exposition which will be 
recorded in the Conference proceedings.  We shall remember Mr Prior's 
advice that the oft-repeated statement that there is no law of trespass in 
Scotland is for some people a convenient part of current mythology.' 

 
 Note the absence of any awareness of the earlier position in the Tom Johnston 

letter, and in the examples in para 27 above, and of any identifiable justification 



 

 

(though there had been the Dr Mabon statement (para 9 above) on which the 
CCS was technically entitled to rely as a formal statement by a Government 
Minister in Parliament). 

 
 THIRD EXAMPLE OF CONFLICT WITH THE PRE-1967 POSITION: NO USE 

OF FORCE 
 
30 PJM says that 'the law is unclear' on the question of landowner use of force 

(PJM letter, para 5). 
 
31 However, the 1967 New View in para 10 above is very much in conflict with 

earlier expressions of contrary views such as the following, none of which is the 
least bit 'unclear': 

 
 * 'If the trespasser on being found and challenged refuses to 

remove the proprietor is not entitled to remove him by force but must 
tolerate the nuisance for the time being and interdict its recurrence' 
(Association of County Councils in Scotland, 27 January 1939). 

 * 'If a trespasser, on being found and challenged, refuses to 
remove, the proprietor is not entitled to remove him by force (see 
Eglintoun, McLaurin's CT 505).  He must tolerate the nuisance for the 
time being, and interdict its recurrence' (Greens Encyclopedia, c1911). 

 * 'The use of force to eject a trespasser is unlawful.' (Bell's 
Principles, 1899). 

 * 'I have only farther to observe in the close of all - with relation to 
trespasses of this sort ...  that the ordinary and salutary principle of law 
applies to them - that principle which forbids all personal violence, and 
will not suffer anyone do himself right with his own hand.  One who 
trespasses in this sort may indeed be stopped, and ordered off the 
ground; but he may not, however, be struck or laid hold of - or confined, 
or made prisoner of, or be in any wise personally abused, or assaulted, 
on account of his trespass, which is not of so deep or serious a nature, 
as to require those strong and summary remedies' (Hume, Lectures, 
c1790-1824, p266-67). 

 * 'In the case of mere trespass, where the damage done, if any, is 
of the most trifling description, it is doubtful if by the law of Scotland it is 
permissible to lay hands on the trespasser at all' (Gregg on Reparation, 
p129). 

 * 'In the case of refusal to obey, the use of violence will, in the 
ordinary sense, and especially if there be no interference with the active 
use of the property, be equally unjustifiable' (Rankine, p140). 

 * 'Violence in turning away the trespasser is unjustifiable, 
particularly if there is no actual interference with the use of property' 
(Walker's Law of Damages, p676).  And 

 * 'The proprietor may prevent trespass by warning trespassers off 
his lands, but he may not eject them forcibly unless the trespasser uses 
or threatens violence to the proprietor or is doing actual damage to the 
property and even then may only use the force reasonably necessary in 
the circumstances.  An intruder into a private house may more readily be 



 

 

forcibly ejected.' (Walker's Principles of Scottish Private Law (1970), 
p1278). 

 
 It will also be seen from my letter of 20 December (para 10) that the SLF were 

saying as late as 1961 that 'Force cannot be used to remove his uninvited 
guests'. 

 
32 PJM's comments that my work 'does not, in the version I have seen, address the 

law as it is explained in Scottish legal text books' (PJM letter, para 3) may 
perhaps not take proper account of the Access Research Project's careful trawl 
of legal text books indicated by para 31 above. 

 
 THE SCOTTISH RIGHTS OF WAY SOCIETY AND THE CUSTOMARY 

FREEDOMS 
 
33 PJM refers to himself as being a Director of the Scottish Rights of Way and 

Access Society (SRWAS) (PJM letter, para 1), but that body (of which I am also 
a Member) should not necessarily be seen as supporting his criticisms of the 
LINK Research project. 

 
34 On the question of the PJM view that there is a law of trespass (para 25 above), 

the SRWS advised the Government in 1939, in relation to then Access to 
Mountains Bill, that: 

 
 * 'The measures would introduce a law of trespass alien to the 

principles of Scots Law' (letter of 3 March 1939); and that: 
 * 'If the machinery provided in the Bill were to apply to Scotland in 

its present form ... a law of trespass would be introduced which up to now 
is unknown to our Law' (letter of 4 March 1939). 

 
35 As regards the case for historical understanding more generally, and the 

disregard for it by the then CCS, the SRWS's then Chairman, Mr GD Cheyne, 
commented to the CCS at the 1975 Access Conference (para 28 above): 

 
  'I have had the greatest freedom from our old Scots Law and the 

principles of our Scots Law and I would like to pay tribute to that too.  I 
feel that we are forgetting these principles of our Scots Law and it grieves 
me very much.  I think we should have more regard to our history and 
look at the development of our law and the development of our 
landholding.' 

 
36 He went on to say: 
 
  'Now I would like to ... come to the Countryside (Scotland) Act of 

1967.  When that Act was in Bill form, many felt that it brought a lot of 
foreign introductions into our law and we were doubtful as to whether it 
was wise to bring these matters into our Scots Law. 

   A lot of what I say may sound reactionary, but we felt that 
we'd had tremendous freedom under our existing law and that it was 



 

 

unwise therefore to tamper too much with it and that it was best to let the 
law evolve and let the public demand their legal rights. ... 

   You can't stand in the way of human progress.  You can't 
stand in the way of evolution - you must let things develop, but let us 
develop in relation to our history and don't enforce foreign elements into 
our law ... 

   My criticism of the Countryside Act, as I mentioned before, 
is that it has brought in a lot of elements which are foreign I think to our 
Scots Law, and these foreign elements seem to be taking predominance 
with the Commission.  I appreciate that the Commission has got to carry 
out its statutory duties, but I would have thought that the first thing was to 
preserve what we have and we've got a great heritage of public rights of 
way throughout the whole of our land.  I would therefore urge the 
Commission and all local authorities to tackle this task first before 
worrying about long-distance routes, access agreements and the rest. ...' 

 
 Note that the SRWS thought at that time that officialdom had 'brought in a lot of 

elements which are foreign I think to our Scots Law', whereas PJM is now 
claiming the opposite. 

 
 CONCLUSION 
 
37 You will see that, at the very least, there are major uncertainties and confusions 

arising from the advice presented to the Justice 2 Committee in the PJM letter of 
24 December. 

 
38 In particular, his views conflict sharply with the earlier position as set out by Tom 

Johnston and others, discussed above. 
 
39 As under the Bill there is to be a dual system of statutory (S1) and common law 

rights (S5(3)), it is really necessary to establish whether, broadly, these latter 
are: 

 
 * as previously understood (and still understood by very many 

people brought up in Scotland), that 'every Scotsman enjoys as of right 
the freedom of the countryside' (para 9 above); or 

 * as stated by PJM and others that the public have no rights 'at all' 
(PJM letter, para 6), with the law being essentially the same as in 
England. 

 
 The LINK bodies have been proposing since 1994 that this issue should be 

officially researched; and the PJM letter may perhaps be seen as confirmation of 
the need for this, since the dual system envisaged by the Bill may be 
unworkable if the present degree of confusion and misunderstanding continues. 

 
40 My conclusion is that the PJM letter really shows the need for an official multi-

disciplinary report on the earlier position, taking account of the Tom Johnston 
understanding of the existing liberty, and the very unusual circumstances in 
which it was purported to be set aside in 1967. 

 



 

 

Yours sincerely 
 
(Alan Blackshaw) 
 
 
LAND REFORM (SCOTLAND) BILL: THE NEED TO RESOLVE THE CONFLICT 
BETWEEN THE TWO OPPOSING GOVERNMENT PARLIAMENTARY 
STATEMENTS OF 1959 AND 1967: MY ORAL EVIDENCE TO BE TAKEN IN 
INVERNESS ON 14 JANUARY 2002 
 
1 I attach a Note of the main quotations to which I would like to refer in giving 

evidence to the Justice 2 Committee this afternoon. 
 
2 You will see that they focus on the need to resolve the conflict between the 2 

opposing Government statements of 1959 (Mr Niall Macpherson MP - para 2 of 
the Note) and 1967 (Dr Dickson Mabon MP - para 6 of the Note) respectively.  
Mr Henry McLeish MP, as the responsible Minister at that time, was asked 
about this in 1998, but was 'unable to say on what basis Mr Macpherson and Dr 
Dickson Mabon said what they did' (para 8 of the Note). 

 
3 My work has been broadly to identify the 1959 position and its extremely strong 

basis (paras 1-4 of the Note), going back over at least the previous 2 centuries, 
and as confirmed by the then Secretary of State in 1942 (para 3 of the Note).   

 
4 However, the Scottish Executive and SNH still seem to see themselves as 

bound by the opposing 1967 Government statement instead; and have been 
unwilling to address the question of which of the 2 statements is the true one. 

 
5 Hence the Bill and the related SNH Code, although generous in their intentions, 

appear to have been drafted mainly as a means of addressing the problems 
inherent in the 1967 statement, but without establishing what was the basis on 
which it was made (see Mr Mcleish's comment in para 2 above) ie whether it 
was valid or not. 

 
6 This will lead to complications in that general public understanding, and the 

parallel common law rights and freedoms etc which are to be protected by 
S5(3), are broadly on the 1959 basis instead, there having been no Cases or 
actual legislation to alter it (Dr Dickson Mabon's 1967 statement was only an 
explanatory comment as to why there should be legislation at all). 

   
7 There seems to be a real problem for the Committee from the Executive's, 

perhaps understandable, reluctance to determine which of the 1959 and 1967 
positions is the correct one (or to put it another way, to accept that the 1959 
position remains valid, bringing us broadly into line with Norway etc). 

  Hence I will, if I may, suggest that the Committee needs to address this 
issue with the Executive as a fundamental issue of principle on the Bill and the 
future operation of the Code. 

 
8 I should be grateful to have the opportunity to comment on this key issue this 

afternoon, if that is convenient to the Committee. 



 

 

 
Yours sincerely 
 
(Alan Blackshaw) 
 
 
THE NEED TO RESOLVE THE CONFLICT BETWEEN THE TWO OPPOSING 
GOVERNMENT PARLIAMENTARY STATEMENTS OF 1959 AND 1967 (my BLOCK 
CAPITALS in the quotations) 
 
 THE 1959 GOVERNMENT POSITION 
 
1 In 1957 the Law Reform Committee for Scotland reported on 'the fundamental 

distinction of meaning between 'trespass' in English and Scots law' (First 
Report of the LRCS (Cmnd 88: Feb 1957), paras 5 and 8). 

 
2 In putting forward legislation on this basis (the Occupiers' Liability (Scotland) 

Act 1960), the Government said: 
 
  'There is a long standing distinction between Scots and English 

law in the attitude taken towards trespassers. 
   The Reports of the Scottish and English Law Reform 

Committees reflect that distinction.  In ENGLAND A TRESPASSER 
COMMITS A CIVIL WRONG against the occupier of the land simply by 
trespassing; in SCOTLAND HE DOES NOT NECESSARILY DO SO. 

   It is no doubt because in England trespass is a civil wrong, 
and thereby distinguishes a trespasser from other persons entering on 
land, that England has retained the rule which places trespassers in a 
separate category. 

   We do not think we need follow England on that' (Scottish 
Grand Committee, 1 December 1959, col 5).' 

 
3 This was compatible with the Government's existing position at that time: 
 
  'In Scotland the law is abundantly simple.  THERE IS NO SUCH 

OFFENCE AS 'TRESPASS' which is a term borrowed from English 
jurisprudence.  ANY MEMBER OF THE PUBLIC IS ACCORDINGLY AT 
LIBERTY TO WALK OVER ANY LAND IN SCOTLAND PROVIDED HE 
DOES SO WITHOUT DAMAGE TO CROPS OR FENCES AND DOES 
NOT COMMIT A BREACH OF THE VARIOUS POACHING ACTS.  This 
applies to the whole country with the exception of private gardens or 
grounds which form the curtilage of a dwelling house or other private 
residence.  The only remedy open to a proprietor who finds himself 
aggrieved by the presence of any members of the public is to raise an 
action for interdict.  This must be directed against the individual 
members of the public concerned and is so expensive a process that it is 
seldom resorted to unless the action of the individual or individuals is 
persistent and of such long continuance as gives annoyance to the 
owner of the land in question.  The Access to Mountains Act of 1939 did 
not extend to Scotland for the simple reason that it was not required. ... 



 

 

   THERE IS NO LAW OF TRESPASS IN SCOTLAND... ' 
(Rt Hon Tom Johnston MP, 4 July 1942). 

 
4 The landowners agreed with this: 
 
  'THERE IS NO LAW OF TRESPASS IN SCOTLAND ... If people 

choose to picnic on a lawn in front of a house, the owner can do no more 
than point out the private nature of his property and of his entitlement to 
its exclusive use and enjoyment.  He cannot prosecute for trespass.  
Force cannot be used to remove his uninvited guests, although if they 
persist in coming and picnicking regularly, an interdict against them 
could be obtained' (SLF, 1961). 

 
 THE OPPOSING 1967 GOVERNMENT POSITION 
 
5 In 1965 an external Study Group (No 9) led by planners, the SLF and the 

Nature Conservancy etc, but with no lawyers, advised: 
 
  'There is little difference in the law of trespass between Scotland 

and England. IN BOTH COUNTRIES IT IS A CIVIL OFFENCE 
AGAINST THE PERSONAL RIGHT OF PROPERTY ...  The myth that 
"there is no law of trespass in Scotland" and that the Scotsman enjoys 
the freedom of moor and mountain arises from the difficulty of securing 
damages ... Once the myth that one has a right to go anywhere is 
dispelled from the public mind, the scene is set for working out sensible 
mutual arrangements'. 

 
 The words in BLOCKS were put forward by the Master of Arbuthnott, Land 

Agent to the Nature Conservancy (now Lord Arbuthnott - see para 9 below).  
The Group did not consider the LRCS (1957) and Government (1942 and 
1959) statements in paras 1-3 above.  

 
6 In introducing the access provisions of the Countryside (Scotland) Bill 1967, the 

then Minister, Dr Dickson Mabon MP, said: 
 
  'Our predecessors took the view that such provisions were 

unnecessary in Scotland.  THIS VIEW WAS often very largely - and 
ERRONEOUSLY - BASED ON THE BELIEF THAT THERE IS NO LAW 
OF TRESPASS IN SCOTLAND and that EVERY SCOTSMAN ENJOYS 
AS OF RIGHT THE FREEDOM OF THE COUNTRYSIDE.  In principle, 
however, THERE IS VERY LITTLE DIFFERENCE IN THE LAW OF 
TRESPASS IN SCOTLAND AND ENGLAND.  IN BOTH COUNTRIES IT 
IS A CIVIL OFFENCE AGAINST THE PERSONAL RIGHT OF 
PROPERTY' (Official Report, Scottish Grand Committee, 18 April 1967, 
col 11). 

 
7 The official bodies have since developed this: 
 
 * 'THE NOTION THAT THERE IS NO LAW OF TRESPASS IN 

SCOTLAND IS ONE OF THOSE CONVENIENT BITS OF 



 

 

MYTHOLOGY that is trotted out whenever a suitable opportunity arises.  
Broadly speaking the law of trespass is a matter of the common law of 
the land relating to the right of an owner to enjoy his property.  The 
notion that there is no law of trespass stems from the problems 
associated with enforcement because in civil law there is no system of 
penalties such as exists in criminal law' (Countryside Commission for 
Scotland, 1975). 

 *  'MOST PEOPLE ON LAND ARE TRESPASSERS and 
potentially subject to the use of 'reasonable force' for their removal' 
(Scottish Natural Heritage, 1994).  And 

 * 'the law ... permits private individuals to use reasonable force - or 
such minimum force as is required - to remedy  A CIVIL WRONG by 
securing that people on land leave.' (ditto). 

 
 These Statements also seem to have made without any awareness of those in 

paras 1-4 above, relying on that in para 6 above instead. 
 
 THE NEED TO RESOLVE WHICH OF THE TWO OPPOSING OFFICIAL 

POSITIONS ABOVE IS THE CORRECT ONE 
 
8  'A search of Departmental records and of the Scottish Records 

Office has not revealed any advice given by the Law Officers to 
Ministers on trespass in 1959 and 1967.  I regret, therefore, that I am 
unable to say on what basis Mr Macpherson and Dr Dickson Mabon said 
what they did.' (Mr Henry McLeish MP, Minister for Civil Justice etc, to 
Mr Dennis Canavan MP, 13 July 1998).  And 

 
9  'In 1964, as land-agent for the Nature Conservancy, I was asked 

to advise about access to Nature Reserves, a number and extent of 
which we owned.  I was also asked to submit a paper on trespass to 
"Study Group No 9" of the Countryside 1970 Conference.  As I 
remember Professor Bob Grieve was its Chairman.  I would certainly 
have discussed my paper with Archie Campbell, the senior partner in the 
firm of Archie Campbell and Harley who were the Nature Conservancy 
legal advisers in Scotland. 

   It is ridiculous to give my paper such significance.  It is an 
expression of view by myself who had, by that time, served the Nature 
Conservancy 10 years as its land-agent in Scotland and who had, by 
then, the experience of 13 years as a Chartered Surveyor with the 
professional qualifications their "Charter" implies. 

   I have not the remotest idea how the paper was used by 
the Scottish Office or by the responsible Minister.  Presumably someone 
was responsible for the ministerial brief that gave credence to the 
Hansard quotations you quote?' (Lord Arbuthnott, responding to a 
question from the Chair of the Access Forum, 1998). 

 
(A Blackshaw) 
14 January 2002 
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SUBMISSION FROM L RUSSELL

I am exceptionally concerned that the above Bill does not exclude land used for
“gallops” and for the exercising of racehorses.  We use a specific all weather gallop
which is a furlong strip of woodchip 8 metres wide.  It would be exceedingly
dangerous for any person to assume a right of access on this land in case it were
being used to exercise racehorses.

I am aware that the late George Weir made a representation to you concerning this
[on the draft Bill], but am disappointed that there is no clause in the Bill regarding
gallops.

Please contact me for any further information.
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MEDIA BRIEFING
Issued 18/10/01

THE SCOTTISH LAND FUND – LOTTERY FUNDING FOR RURAL
SCOTLAND

The £10 million Scottish Land Fund is one of the principal potential sources of
funding for the islanders on Gigha. The following factsheet provides some
background information on this lottery-funded grant programme.

� The Scottish Land Fund was created by the New Opportunities Fund, a National
Lottery Distributor, and opened for business in February 2001.

� Delivery of the grant programme – assessment of applications, development
work with communities etc – is contracted to Highlands and Islands Enterprise
(HIE) in partnership with Scottish Enterprise (SEn). HIE has considerable
expertise in community land initiatives, and the partnership with SEn ensures
Scotland-wide coverage.

� Decisions on applications are taken by the Scottish Land Fund Committee, a
group of independent people from across Scotland with an interest and
experience in community land issues. The Committee has grant-making
authority, delegated from the New Opportunities Fund Board. The Committee
meets on a monthly basis.

� £10 million available is available through the Scottish Land Fund. It is
anticipated that the majority of grants made during the life of the programme
will be less than £1 million. However, the Committee and the New
Opportunities Fund Board are able to consider applications for grants in excess
of £1 million in exception circumstances.

� The programme contributes to sustainable rural development in Scotland by
helping communities to buy, manage and develop local land and related
assets. It will complement the forthcoming Land Reform legislation in Scotland
but is independent of the Scottish Executive.



� Three types of assistance available:
- Technical to help communities investigate feasibility of projects, legal

issues, valuations etc.  For example assistance to the people of Gigha to
secure expert advice on the potential of a community bid and subsequent
management of the island.

- Acquisition to help communities acquire land which they propose to
manage or develop in a sustainable way. For example Woodhead and
Windyhills Community Group in Aberdeenshire received £90,000 to
purchase a local wood enhancing their environment and preserving a site of
international geological importance.

- Development to help communities which already own land, have acquired
land or have land management agreements to carry out development
projects. For example Fernaig Community Trust in Lochalsh has received an
award of £57,796 to assist with the creation of small holdings, ground
improvements and the employment of a development officer.

� Communities must have control of projects assisted and must act to benefit
the whole community.  Applicant organisations must have open membership.

� Land Advisers employed through the Scottish Land Fund work with
communities to develop their project ideas.

� To date the Scottish Land Fund has made 22 grants worth a total of £662,754
to projects from the isle of Lewis to the Scottish Borders.

Jackie Killeen, New Opportunities Fund: 0141 242 7800
Mobile:  07760 171435
Scottish Land Fund Enquiries Line: 01520 722988

Full details of the New Opportunities Fund programmes are available on our website:
www.nof.org.uk

Notes to Editors

The New Opportunities Fund distributes National Lottery money to health, education and
environment projects across the UK.  The Fund works with national, regional and local
partners from the public, private and voluntary sectors to fund initiatives, with particular
focus on the needs of those who are most disadvantaged in society.

http://www.nof.org.uk/


� Highlands & Islands Enterprise, in partnership with Scottish Enterprise, administers
the Scottish Land Fund grant programme. Funding decisions are taken by the Scottish
Land Fund Committee.

� Scottish Land Fund Committee members were appointed following open
advertisement in summer 2000. They are: Professor John Bryden, Chair of Human
Geography and Joint Director, Arkleton Centre for Rural Development at the University
of Aberdeen; Councillor Margaret Davidson, Arbriachan Forest Trust and Highland
Council; Douglas Graham, Lawyer and National Lottery Charities Board Scotland
Committee member; Iain Macaskill, Chairman, Crofters Commission; Dugald Mackie
(Vice-Chair), New Opportunities Fund Board Member; Murdo MacLennan, Chief
Executive, Western Isles Health Board; Councillor Roderick Murray, Vice-Convenor,
Comhairle Eilean Siar; Julian Pace, Policy, Research and Marketing Manager, Scottish
Enterprise Borders; Andy Wightman, land reform expert and author, ‘Who Owns
Scotland?’

� The £125 million Green Spaces and Sustainable Communities programme is funding
projects designed to help urban and rural communities throughout the UK
understand, improve or care for their environment.  The Fund has appointed 11 Award
Partners to distribute funding through schemes designed to promote access to green
spaces of educational, recreational or environmental value to the community.

Ends/
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New Opportunities Fund
Y O U R  L O T T E R Y  �  Y O U R  C O M M U N I T Y

NEWS RELEASE
Embargoed:  00:01 hrs Tuesday 11 December 2001

SCOTTISH LAND FUND GRANTS BOOST COMMUNITY
AMENITIES

The New Opportunities Fund today announced details of Scottish Land Fund assistance
to community land projects in Acharacle, Deeside, the Trossachs and on Islay.  Today’s
grants, amounting to £165,000, bring the total awarded through the Scottish Land
Fund to over £4.4 million. The £10 million lottery-backed grant programme was
launched in February 2001 to help rural communities purchase, manage or develop
their local land and land assets.

New Opportunities Fund Scotland Board Member and Scottish Land Fund Chair, David
Campbell, announced today’s awards: “The projects receiving funding today will help
give communities control over their local land and land assets, ensuring that their future
development is planned for the benefit of the whole community. The Scottish Land Fund
committee has been consistently impressed with the quality of proposals coming
forward from communities, and the positive and creative approach to sustainable rural
development that many of these projects demonstrate.”

A grant of £96, 420 will enable the Acharacle Community Company to acquire Acharacle
Post Office. The group intends to lease the post office, general store and tea-room
businesses to private operators and to provide Lochaber Housing Association with a 20
year let for the adjoining dwelling house.

Iomairt Chille-Choman on the island of Islay has received a grant of £30,358 to help
acquire a twenty-hectare parcel of land by Port Charlotte. By purchasing the land the
community will be able to protect its current amenity use and develop it further for the
benefit of local people and the enhancement of tourism facilities on the island.



Andrew MacEachern, Chairman of Iomairt Chille-Choman, welcomed the award: “It’s
great news that we will now be able to keep the land for the community. We will be able
to provide more amenities for the young people as well as better facilities for our older
members. A lot of hard work went into the application and we are delighted with the
result.”

Trossachs Community Trust received a grant of £20,000 for the acquisition of a village
centre green space in Brig o’ Turk, for community use and the development of tourist
information. The space will also be used for outside accommodation associated with
village hall events, and will provide a site for a safe bus shelter.

Philip Maughan, Chair of Trossachs Community Trust, said: “The Trust was formed in
1999 in recognition of the changes taking place that appeared to threaten the strong
sense of community that is such a feature in the life of the Trossachs.

More…/
Contd…/

He added: “The acquisition of this piece of waste ground, known as the Bowling Green,
is one of our key projects. The Bowling Green was formerly common ground, and older
residents remember when the annual circus horses were grazed on the land. We are very
grateful to the Scottish Land Fund for this assistance. While retaining it as a
predominantly landscaped area, we plan to develop a children’s play area, picnic tables
and a visitor notice board on the site.”

Also receiving funding today is Mid-Deeside Ltd, awarded two technical assistance
grants totalling over £8,000.  The first grant will fund the group to develop a
management plan for four hectares of Ladywood Forest in Aboyne, with a view to
establishing community ownership. The second grant will fund a project plan for the
development of 110 hectares of Bellwood Forest for recreation purposes

Jackie Killeen, New Opportunities Fund: 0141 242 7800
Mobile:  07760 171435
Scottish Land Fund Enquiries Line: 01520 722988

Full details of the New Opportunities Fund programmes are available on our website: www.nof.org.uk

Notes to Editors

http://www.nof.org.uk/


The New Opportunities Fund distributes National Lottery money to health, education and
environment projects across the UK.  The Fund works with national, regional and local partners
from the public, private and voluntary sectors to fund initiatives, with particular focus on the
needs of those who are most disadvantaged in society.

Highlands & Islands Enterprise, in partnership with Scottish Enterprise, administers the Scottish
Land Fund grant programme. Funding decisions are taken by the Scottish Land Fund Committee.
The Scottish Land Fund programme will distribute £10 million as part of the Fund’s Green
Spaces and Sustainable Communities programme, to help rural communities acquire, manage
and develop local land. Grants totalling more than £4.4 million have been made to community
land initiatives since the programme was launched in February 2001.

The £125 million Green Spaces and Sustainable Communities programme is funding projects
designed to help urban and rural communities throughout the UK understand, improve or care
for their environment.  The Fund has appointed 11 Award Partners to distribute funding through
schemes designed to promote access to green spaces of educational, recreational or
environmental value to the community.

Ends/
Issued 10/12/01
SC PN 01-12-05
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Supplementary information from Scottish Natural Heritage re 9 January
meeting

Yesterday, I was asked by Mr Duncan Hamilton about the Section 26 powers
assigned to SNH for conservation purposes as to whether a challenge mechanism
would be a problem, and I said 'no' on the basis that any public body operating
responsibly should not fear scrutiny of this kind. If I wast entative in my response it
was because I wasn't being very fleet-footed int hinking through the practical
implications, say, as to whether this would raise a complex bit of consultation just to
erect a notice-board. So, if your Committee were minded to propose that there be
such a challenge, it would be helpful to recommend a very straight-forward challenge
procedure. I should have added in oral evidence that I cannot envisage a
circumstance (bar an unknown, absentee owner) where we would contemplate
erecting a sign without asking in the first instance. In reality, it is more likely that
owners will be asking SNH to come and erect a sign, and I have already had one
tentative inquiry aboutt his.

I should add that I heard the NFUS make much of the safety and health (animal and
human) issues on enclosed farmland. SNH is not unaware of these issues and has
commissioned a review of the matter from the Macaulay Land Use Research
Institute in Aberdeen. The NFUS was involved in this study in reviewing the output.
The broad outcome is to recognise the range of issues that do exist, but to put them
in perspective against the range of risks that we all face day to day. Seen against
this wider picture, no serious new concerns arose, which is not to dismiss the fact
that some hazards exist. But in England and Wales the much better developed rights
of way system has many ways which run across fields, without undue problems. A
colleague is preparing a summary of this research (but he has just gone off for a
week's leave) and, if it would be helpful, we can forward this when it is ready.

If we can be helpful in any other way, please let me know.

John Mackay
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SUPPLEMENTARY LETTER FROM HIGHLAND COUNCIL (relates to submission no.171)

LAND REFORM (SCOTLAND) BILL ACCESS PROVISIONS

I refer to my letter to you of 21 December last year which enclosed Highland Council's
opinion on the 2nd draft of the Bill but requested time to have a further examination of
clauses 6, 9, and 11. This has now been done and I attach these comments herewith.

Clause 6 No Comment.

Clause 9 Commercial organisations should be included within the general access right.
They have an invaluable role to play in mountain and water sport safety and will
be essential to successfully deliver the Scottish Outdoor Access Code.

Clause 11 The Council requests that power to exempt land or certain categories of use be
subject to local democratic control and vested exclusively in the Local Authority.

Geoff Robson
Head of Environment
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SUBMISSION FROM S FRASER

I am a solicitor in private practice based in Stornoway in the Western Isles and a
partner in the firm of Anderson MacArthur of Stornoway and Portree.

I am accompanied by John Hutchison Lochaber Area Manager of The Highland
Council who in that capacity has provided considerable practical support to a number
of community ownership initiatives in his Area.

I have over the past ten years acted for a number of communities seeking to achieve
ownership of the land in which the live.

Throughout that time I have attempted in so far as is possible not to become a
protagonist – rather I have tried to retain the detachment of the professional
practitioner. This is not an easy balancing act and I have from time to time been
drawn into the debate.

The evidence which I can give relates to my observations over the last ten years of
what is with a few exceptions the newest but also the fastest growing sector in land
ownership in Scotland.

Taking the structure from the three ‘legs of the stool’ of rural development I offer the
following comments:-

1. Community ownership has allowed development to take place within the
environmental field, for example:

� Following the removal of uncertainty, communities have been able to have more
confidence and control over their own local natural environment, archaeology,
etc.

� Following from this have emerged clear policies for different aspects of land use:
loch and river management; grazings management, etc.;

� Communities are actively developing land management plans;
� Knoydart and Assynt now let shootings and achieve the annual targets within the

deer cull;
� There is now an atmosphere which encourages the establishment of external

companies working in the environmental field, such as the Knoydart Forest Trust
which is carrying out operations on adjacent private estates as well as community
owned land;

� The Assynt Crofters Trust has also planted trees and erected fencing to protect
amenity woodland.

� At Treslaig, crofters have been paid for stock management and upgrading of
areas to be permanently grazed;

� Paths have been improved in Assynt and the planning of strategic footpaths is in
hand with the local group operating in North West Sutherland.



Although it is difficult to evaluate certain of these environmental advantages, the
Knoydart Forest Trust has created 1.5 FTE jobs.  The Isle of Eigg Heritage Trust has
carried out planting and fencing, resulting in six contract jobs.

On Loch Shiel, bringing the jetties into community ownership has removed fears over
access rights to the Loch and underpinned a cruising business.

2. Improvements within the social field have resulted in:

� An increase in community confidence;
� Increasing optimism and a greater involvement in social gatherings and

community meetings of all types;
� Increase in population on Eigg;
� Certain additional projects such as community outreach centres and encouraging

additional training opportunities within townships;
� A greater number of  people prepared to give voluntary effort for the well-being of

their own neighbourhood, manifesting in more cultural events as well as running
community enterprises;

� Community folk now feel better able to meet with agencies on equal terms;
� Some confidence in developing housing renovation plans for the community,

together with approaches to the Local Authority and Housing Association for
financial support;

� In Eigg six houses are in a renovation programme which is now 50% complete.
� In Assynt a four-house development will be starting construction in April 2002;
� In Knoydart a temporary housing project has been completed which ensures

accommodation for incoming and single workers;
� The open processes of developing policies for land use, housing allocation,

property letting, etc. has developed community confidence
� Prior to community ownership, tenants in Knoydart and Eigg had no leases and

therefore no formal security in their homes.  The granting of leases for domestic
properties has meant an increased willingness to carry out decoration, repairs, as
well as derive grants.

3. The more obvious short-term benefits are within the economic field.  These
comprise:

� Establishment of three farm partnerships on Eigg;
� An energy options appraisal on Eigg;
� Refurbishment of small hydro electric schemes on Eigg;
� Major refurbishment of the community owned hydro electric scheme in Knoydart,

with assistance from HIE and EU;
� A wind survey has been done in Assynt;
� The Assynt run-of-the-river power scheme is now complete and selling to the

national grid;
� In Assynt, the numbers of brown trout have been increased, loch and burns

restocked with sea trout and is now being advertised as a game fishing
opportunity;

� These fishing developments have resulted in increased business for
accommodation of all grades, both within the estate and nearby;



� The principles of agri-tourism are being encouraged in Assynt, an area where
there was virtually no activity previously;

� The opportunity to divest expensive liabilities from the estate, eg. Inverie House,
which is now a family home, sculptor’s studio and  design workshop.

On Eigg, since the buyout, around 20 jobs (full time, part time and contract
opportunities) have been created than, 3 subsidiary companies established, 5 private
businesses strengthened and a new pier visitor centre and tearoom built.

In addition to those specifics, community ownership has allowed dedicated
personnel to be employed in Eigg and Knoydart in particular who can work at
identifying, evaluating and taking forward revenue earning projects within the
community.

The Treslaig and Achaphubuil Crofters Woodlands Trust has erected fences and
deer grids, carried out bracken clearance and created paths to encourage organised
walks, all of which improve local employment.  This increased activity has helped
sustain the local passenger ferry.

We are concerned over the proposal to exempt commercial operators from the
general right of access which, if enacted could have serious implications for
mountain guides, outdoor centres, etc.   Schools, Duke of Edinburgh award
participants, and outdoor clubs extensively use places like Eigg and Knoydart. The
restrictions on access that had to be imposed at the time of the Foot and Mouth
Disease outbreak illustrated the implications for these fragile economies.

In Knoydart and Eigg a number of additional companies have been established,
some independent such as shops, craft associations and the Knoydart Forest Trust.
Other companies are related to the main charitable parent and allow specific
operations to be carried out, such as trading, generation and sale of electricity,
stocking, accommodation lets etc.

These community companies are now on the brink of investigating joint ventures with
private individuals and, apart from the farming partnerships, this resource is so far
untapped.

Forward business planning has also been taking place on a “whole estate” basis.
Business planning is taken forward in a very structured way involving community
workshops on specific topics, feeding into a well founded business plan.  This wide
involvement ensures that there is broad community support for any proposals that
evolve and are worked up through the process.

The overall aim of these community enterprises is to create an income to be
reinvested in the respective estates, not simply to ensure the continued existence of
the companies themselves.

A great deal of support in kind has been provided by the Highland Council, which
has a key strategic goal “ to support and help bring about a change in the pattern of
Highland and seabed ownership towards a more local, egalitarian pattern of
ownership”.



4. As general observations I would offer the following:-

a. community ownership and management of their land is invariably conducted in
the best interests of the whole community and not just a small part or single
economic entity within that community.

b. community management decisions are made in the light of long term
considerations.

c. community responsibility is invariably exercised in a responsible fashion.
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SUPPLEMENTARY LETTER FROM TRANSCOTLAND (relates to submission
no.110)

Access Section

Further to my letter (20.12.01) regarding above, I wish to raise another question
regarding the inclusion of Section 9.2 (a) in the above Bill.  As you know, I manage a
small company which organises self-guided long distance walking holidays in
Scotland. This clause is business-critical to us, in that we will be unable to operate
many of our long distance walks if it is not removed from the Bill. This will severely
affect the viability of my company and many other tourism businesses in remote
rural areas.

Under existing common law, I (and my clients) have a de facto right to walk over
private land in Scotland. Section 9.2 (a) will remove this right.  As this will have a
severe impact on my livelihood, does the Bill as introduced not have an adverse
impact upon my human rights? If so, is it in contravention of the ECHR?  I trust that
the Parliament will give this matter serious consideration and Section 9.2 (a) will be
removed from the Bill.

A Pointer
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SUPPLEMENTARY SUBMISSION RECEIVED FROM THE ISLE OF EIGG
HERITAGE TRUST  (relates to submission no.72)

Progress Report

The Isle of Eigg Heritage Trust is a unique partnership between the residents of
Eigg, The Highland Council, and The Scottish Wildlife Trust. It is now almost five
years since the Trust purchased the island, and in that time much has been
achieved. With this in mind, the Trust has decided to produce a report on progress to
date.

In doing this, it became clear just how much progress the Isle of Eigg Heritage Trust
had achieved, something that we hope will encourage other community groups who
are in similar positions.

The Structure of the Isle of Eigg Heritage Trust:

The Isle of Eigg Heritage Trust is a company limited by guarantee, and a registered
Scottish charity. The Trust has three members, Eigg Residents' Association, The
Highland Council and The Scottish Wildlife Trust. Each of these members appoints
directors to the board of the Trust. In the case of The Highland Council and The
Scottish Wildlife Trust, two directors each are appointed. Eigg Residents' Association
has four directors appointed to the board, and there is an independent chairman.
Until this year, Board meetings were held approximately six times a year. The Trust
is now moving towards quarterly meetings as management is devolved to sub-
committees on the island. Regular meetings of Eigg Residents' Association are held
on Eigg to ensure that the Trust is meeting the expectations of those living on the
island. Prior to each Isle of Eigg Heritage Trust Board meeting, Eigg Residents'
Association meets to discuss the agenda. The results from this meeting are
presented to the Trust as a series of recommendations. The decisions taken by the
Isle of Eigg Heritage Trust are based on these recommendations.

The Isle of Eigg Heritage Trust employs two staff, a full-time Project Officer and part-
time Administration Secretary. Initially funding for the Project Officer came from
Lochaber Limited, LEADER, The Highland Council and Scottish Natural Heritage.
When this ran out, interim funding was secured from the Community Land Unit. In
April 1999 funding for three years, for both positions, was approved by The National
Lottery Charities Board. With assistance from the Scottish Land Fund this has been
extended till 2004.

There are three subsidiary companies of the Isle of Eigg Heritage Trust; Eigg
Trading Limited, Eigg Tearoom Limited and Eigg Construction Limited.

Eigg Trading Limited:

Eigg Trading Limited owns and manages An Laimhrig, the centre built with
assistance from Highlands and Islands Enterprise to house the island shop and Post



Office, a Tearoom, Craft Shop, Waiting area with public toilet and shower facilities.
This was the first major project managed by the Trust. The building contract was
awarded to an island contractor who employed as much local labour as possible.
Despite going on site in the worst of the winter weather, the project was completed
by early June 98 & was officially opened on the first anniversary of the buy-out.

The Shop/P.O. is leased to an island resident and the Craft Shop leased to a group
of women who have formed a craft co-operative. Eigg Tearoom Limited runs the
tearoom.

Part of the roof space is at present being converted to house the Trust office. This
will enable the Trust to operate on a more professional basis. As well as being a
base for administration staff, the office will be used by a team of volunteers who are
responsible for assisting with a number of different projects (eg. training, tourism,
marketing, waste management etc). It is hoped that this will broaden the skills base
and give as many people as possible a better insight into the daily workings of the
Trust.

Eigg Tearoom Limited:

Eigg Tearoom Limited runs the island tearoom, which is open daily from April to
October. The tearoom is licensed and also opens for evening meals regularly
throughout the summer. At the height of the season, the tearoom employs two full-
time & up to eight part-time staff. Eigg Tearoom Limited achieved Investors in People
status in October 1999. During the winter months the tearoom is open to coincide
with the arrival of the ferry (run by volunteers) and also provides a warm &
comfortable venue for a variety of community events.

The tearoom also houses a com.com/holyrood computer. This has proved to be an
invaluable asset to the community for general use & training purposes and is also
available to visitors for internet access.

Eigg Construction Limited:

Eigg Construction Limited is the newest of the three subsidiaries, and was set up to
undertake renovation works on the Trust’s properties. It employs three men full time
and one part time supervisor.

Each of the subsidiary companies has a board of directors appointed from those in
the community with a particular interest. At least one of the directors of each
company is also a director of the Isle of Eigg Heritage Trust. The subsidiary boards
have responsibility for the day to day management of the companies, but strategic
issues, and those with large financial implications are raised at IEHT board
meetings. Again, these are presented as a recommendation from the subsidiary
board for the Trust to consider.

Working in Partnership:



By its very nature, the Isle of Eigg Heritage Trust is a partnership. In every project
the Trust undertakes, there are partnerships formed with relevant organisations who
have the skills and experience necessary to ensure the success of the project.
Through this partnership approach, the Trust has been very successful in accessing
funding for the various initiatives undertaken on the island.

Enhancement and Management of Eigg’s Woodlands:

The most significant of these projects is the five-year programme to enhance and
manage the island’s woodlands. This project has attracted funding from the Forestry
Authority’s Woodland Grants Scheme; the Millennium Forest for Scotland Trust;
Scottish Natural Heritage; Lochaber Limited; and the Landfill tax credit scheme. The
programme of works includes fencing and felling conifers to make way for the natural
regeneration of native species. The Trust has invested in specialised machinery and
appropriate training to ensure that there are men on the island qualified to undertake
the work, thereby ensuring it is of maximum benefit to the island’s economy. The
Trust is also taking an innovative approach to using the felled timber. A tree chipper
has been purchased for the island, and the felled trees are being chipped and laid on
geotextile matting to create paths and tracks through the woodland. When all the
pathways have been completed, the Trust hopes to use the chipper to provide a
source of fuel to power biomass boilers for heating properties on the island.

Renovation of Trust Properties:

The Isle of Eigg Heritage Trust is working in partnership with Lochaber Housing
Association, The Highland Council & Community Scotland to improve the standard of
Trust owned accommodation on Eigg. Priority is being given to those properties
already occupied, and the Trust has implemented a rolling programme of repairs,
which will take at least five years to complete. To date, three properties have had
grant aid approved, two total renovations are already complete with the third nearing
completion.

In addition to this, the Trust has ensured that all its tenants now have security in their
homes, with leases tailored to suit each tenant.

Creating Employment:

Over the last two years, the Trust has, directly and indirectly provided a range of
employment opportunities for people on the island. The labour market on the island
is unique in that underemployment was a much bigger problem than unemployment.
Many of the working population on the island have several small jobs, perhaps only
totalling 10 – 15 hours a week. Wherever possible the Trust has developed job
opportunities tailored to the needs of those on the island. For example, many of
those involved in the forestry work have crofts, and the work has been scheduled to
run through the winter months, when work on the croft is at a minimum.

Improving Infrastructure:



When the Isle of Eigg Heritage Trust purchased the island, the infrastructure was run
down, and even the island shop had closed because the building did not meet Health
and Safety requirements. The Trust recognised the need for a centre to become a
focus for community life, and, with assistance from Highlands and Islands Enterprise
and Lochaber Limited was able to build and fit out An Laimhrig within its first year of
ownership.

As there is no mains electricity to the island, most households rely on diesel
generators for their power supply. As part of its commitment to the environment, the
Trust has begun to investigate & implement a strategy for provision of alternative
energy where appropriate. Most of the energy needs at the pier centre are now met
by a micro-hydro/inverter system installed in 2000. Funding is also now in place &
work due to start on a similar but larger hydro to serve 5 households in the Kildonan
area which will make use of an old mill race. The Trust is also working on an island
wide energy feasibility study in the form of canvassing community needs &
aspirations & identifying possible sites for small scale, community based wind or
hydro systems.

The survival of any island community depends on its transport links, and Eigg is no
exception. At present, there is no vehicle service to the island, and transport of large
quantities of freight; livestock etc. has to be carefully arranged. Caledonian
MacBrayne has recently built a new vessel “Loch Nevis” to serve on the Small Isles
route, which has the capacity to carry vehicles. To eliminate the use of flit boats at
Muck, Rum and Eigg, new slipways need to be built at each of the three islands. The
Highland Council was able to access sufficient funding for work to begin on slipways
for Muck and Rum. It is hoped that funding will be in place for the Eigg slipway to
begin Summer 2002.

Encouraging Development:

Wherever possible, the Isle of Eigg Heritage Trust is encouraging private enterprises
on the island. The Trust recognises that, if the community is to develop in a way that
is sustainable, there needs to be a wide economic base on the island. Although the
Trust is not in a position to offer financial support to developing businesses, it is able
to make properties available at low rental to encourage business development.
There are two tourism businesses and one craft producer on the island that have
been helped in this way. Marketing is also now done on a more inclusive basis with
all local business benefiting from the creation of an island website:
www.isleofeigg.org & the production of a visitor leaflet.
The Trust continues to provide training both in essential skills for employees & also
for the wider community (eg IT, business development etc).

Caring for the Natural Heritage:

The island is rich in natural heritage, and one of the Trust’s objectives is to ensure
that the environment on Eigg is suitably managed and cared for. The Scottish
Wildlife Trust has extensive experience in caring for Scotland’s environment, and in
all projects involving the natural heritage, the SWT advises the Isle of Eigg Heritage

http://www.isleofeigg.org/


Trust. The SWT has recently secured HLF funding for a five year programme of
heritage/access improvements. The SWT employ a full time warden on the island
who works closely with the Trust in implementing these environmentally based
projects.

Farming:

Since its inception, the Trust has granted one agricultural tenancy, one seasonal
grazings let, and entered into three limited partnerships for the farms on the island.
All three of the farmers on the island work in conjunction with the Trust to ensure that
the land is managed effectively. One of the farms has had Countryside Premium
Scheme approval, enabling the farmer to undertake fencing and other habitat
management that would otherwise not have been viable in today’s agricultural
climate.

The Scottish Wildlife Trust co-ordinated a scheme, funded by the RSPB and SNH, to
encourage corncrakes back to the island. Corncrakes last bred on Eigg in the mid
1980’s, and a similar scheme on the neighbouring island of Canna has recently seen
the successful re-introduction of Corncrakes. The scheme on Eigg involved farmers
and crofters agreeing to fence off an area of land and manage it in a Corncrake
friendly way. This involves the planting of early cover for the corncrakes and an
agreement from those concerned that the fields will not be mown until mid-August,
and that they will be mown from the centre outwards.

Forward Planning:

Over the part few years, the Trust held a series of workshops on the island on
various topics from housing to tourism and people’s expectations of the Trust. The
results of these workshops will be collated & fine-tuned so that a five year plan for
the development of the island can be published. This document will look at all
aspects of development, and will incorporate the management plans already drawn
up by the Scottish Wildlife Trust for the natural heritage of the island.
























