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JUSTICE 2 COMMITTEE

AGENDA

1st Meeting, 2002 (Session 1)

Wednesday 9 January 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Declaration of interests: The new member of the committee will be invited to
declare any relevant interest.

2. Items in private: The Committee will consider whether to take item 3 in private
and whether to consider in private lines of questioning for witnesses on the
general principles of the Land Reform (Scotland) Bill at Stage 1 at its future
meetings.

3. Land Reform (Scotland) Bill: The Committee will consider lines of questioning
for item 5.

4. Budget Process 2003/4: The Committee will consider its approach to the budget
process 2003/4.

5. Land Reform (Scotland) Bill: The Committee will take oral evidence on the
general principles of the Bill at Stage 1 from—

Andy Wightman;

Alasdair Fox and William Henry, Members of the Rural Affairs Committee, and
Stuart Drummond, Law Reform Officer, Law Society of Scotland;

John Kinnaird, Vice President and Craig Campbell, Senior Policy Adviser,
National Farmers Union Scotland;



Dr Maurice Hankey, Director and Robert Balfour, Convener, Scottish
Landowners Federation;

Professor Jeremy Rowan-Robinson, Main Board member, John Thompson,
Director of Operations and Strategy (West), and John Mackay, National
Strategy Manager, Scottish Natural Heritage.

6. Land Reform (Scotland) Bill: The Committee will consider the written evidence
received on the Bill at Stage 1.

Gillian Baxendine
Clerk to the Committee, Tel 85054
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Note by the Clerk J2/02/1/243
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www.scottish.parliament.uk or in Document Supply Centre)

J2/02/1/246

Land Reform Bill submissions
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(SUBMISSIONS CIRCULATED FOR MEMBERS ONLY –
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the committee webpage under papers for 1st meeting 2002 in
due course)
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J2/02/1/242

Submission from Andy Wightman J2/02/1/138
Submission from the Law Society of Scotland J2/02/1/141
Submission from National Farmers Union Scotland J2/02/1/49
Submission from Scottish Landowners Federation J2/02/1/142
Submission from Scottish Natural Heritage J2/02/1/143

Report of the Rural Development Committee – Land Reform
fact-finding visits  (MEMBERS ONLY – available at Document
Supply Centre or on the committee’s webpage:
http://www.scottish.parliament.uk/official_report/cttee/rural-
01/rar01-lr-01.htm)

J2/02/1/247

Draft Access Code (MEMBERS ONLY – available in
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J2/02/1/243
JUSTICE 2 COMMITTEE

Consideration of 2003/4 Budget

Background

1. The Scottish Executive’s budget proposals for 2003/4 will be published around
Easter and subject committees will be required to report to the Finance Committee
around the end of May.

2. Last year, the two Justice Committees decided, with the agreement of the
Bureau, to meet jointly to scrutinise the budget proposals.  This decision took
account of the fact that each committee gains a different range of information and
expertise from its work during the year.

3. The committees also agreed in principle to appoint an adviser on the budget
last year but were unable to identify a suitable person in the time available.  This
year there will be some support available from the Finance Committee’s adviser,
Professor Arthur Midwinter.  However, as he will be covering the whole of the budget,
some subject committees are also proposing to appoint their own advisers.

2003/4 budget process

4. The Committee is invited to agree that permission should again be sought
from the Bureau to meet jointly to consider the budget proposals this year.

5. The Committee is also invited to agree in principle that an adviser should be
appointed to assist with the budget scrutiny, assuming that a suitable person can be
identified.  If this is agreed, once a shortlist of names has been drawn up, the clerks
will arrange a joint meeting of the two Justice Committees to consider it.

Clerk to the Committee 20 December 2001



LAND REFORM BILL RESPONSES (as at 3 January 2002)

J2 Paper no. Name
J2/02/1/1 Dr R Byrne
J2/02/1/2 J Gibbs
J2/02/1/3 Benmore Outdoor Recreation Centre, A Beveridge
J2/02/1/4 Lagganlia Outdoor Centre, R Arrowsmith
J2/02/1/5 R Peters
J2/02/1/6 D Rutherford
J2/02/1/7 Ancrum Centre
J2/02/1/8 A Melville
J2/02/1/9 C Townsend
J2/02/1/10 Dundee City Council, A Boffey, Outdoor Adventure Activities Safety

Group
J2/02/1/11 Pitlochry Angling Club, R Gardiner
J2/02/1/12 C Smith, Outdoor Education Organiser, Midlothian Council
J2/02/1/13 C Freshwater
J2/02/1/14 PRIVATE PAPER
J2/02/1/15 M Shade Spence
J2/02/1/16 C Milligan
J2/02/1/17 R Tomkinson
J2/02/1/18 M Hulme
J2/02/1/19 A Kimber
J2/02/1/20 P Easson
J2/02/1/21 A Maciver
J2/02/1/22 T Ralphs
J2/02/1/23 Off Beat Bikes
J2/02/1/24 S Dickson
J2/02/1/25 J Lee
J2/02/1/26 K Stewart
J2/02/1/27 RPM Guiding, R Potter, Director
J2/02/1/28 Stuart Johnston Mountaineering
J2/02/1/29 Highlander Mountaineering, Pete Hill
J2/02/1/30 J Hair
J2/02/1/31 Bowldown Farms Ltd, H and G Vernon
J2/02/1/32 G Talboys
J2/02/1/33 Association of Mountaineering Instructors, A Vowles, Chair
J2/02/1/34 Rothiemurchus Estate, J Grant
J2/02/1/35 H McCubbin
J2/02/1/36 Alan Crichton Mountain Skills Ltd, A Crichton, Director
J2/02/1/37 Scotways (The Scottish Rights of Way and Access Society) A

Valentine, National Secretary
J2/02/1/38 HF Holidays, A Berlyn, Head of Walking Operations
J2/02/1/39 Rispond Estate, C Marsham
J2/02/1/40 Clava Lodge Holiday Homes, M Smith
J2/02/1/41 K Shade
J2/02/1/42 Balnagown Estate, G Robertson, Factor – 2 letters



J2/02/1/43 Dumfries and Galloway Council, J Smith, Planning and Environmental
Consultancy Group Manager

J2/02/1/44 Forss House Fishings, W Mustard, Salar Management Services Ltd
J2/02/1/45 J Howe Guinan
J2/02/1/46 Skelpick Partnership, G Lopes
J2/02/1/47 Esk Board, M Halliday, Clerk
J2/02/1/48 West Dunbartonshire Council, D Hill, Dept of Economic, Planning and

Environmental Services
J2/02/1/49 National Farmers Union Scotland (NFU Scotland), I Melrose
J2/02/1/50 Seafield Estate, A Lewis, Chief Executive
J2/02/1/51 Cyclists Touring Club (Scotland), D Adams
J2/02/1/52 Aberdeenshire Council, A Garvie
J2/02/1/53 Mar Estate, M Nicolson
J2/02/1/54 Game Conservancy Trust , I McCall, Director Scotland and D Playfair,

Public Relations Scotland
J2/02/1/55 R Kershaw
J2/02/1/56 Dr T Isles
J2/02/1/57 Dr G Berry
J2/02/1/58 Carnegie Club, Skibo Castle, A McLaren, Club Captain
J2/02/1/59 G Roberts
J2/02/1/60 R Stubbs
J2/02/1/61 East Renfrewshire Council, A Ewen, Access Officer
J2/02/1/62 Scottish Advisory Panel for Outdoor Education (SAPOE), N Scriven,

Secretary
J2/02/1/63 Scottish Law Commission (SLC), J Morrison, Project Manager
J2/02/1/64 G Hickman
J2/02/1/65 Scottish Sports Association, A Fraser, Executive Committee member
J2/02/1/66 F Robertson
J2/02/1/67 Scottish Countryside Ranger Association, T Wilson, Vice Chair
J2/02/1/68 E Holttum
J2/02/1/69 Adventure Scotland, D Horrocks, Director
J2/02/1/70 D Bursnall
J2/02/1/71 C Wimbush
J2/02/1/72 Isle of Eigg Heritage Trust, J Chester, Reserve Manager and C

Dressler, Director
J2/02/1/73 R Woodwark
J2/02/1/74 A McLean
J2/02/1/75 I Frew
J2/02/1/76 B Gilmour
J2/02/1/77 G James
J2/02/1/78 PRIVATE PAPER
J2/02/1/79 I Wilson
J2/02/1/80 M Herring
J2/02/1/81 P King
J2/02/1/82 P Mitchell
J2/02/1/83 J Foote
J2/02/1/84 J Wotherspoon



J2/02/1/85 Inverclyde Council, Education Services, A MacDonald, Head of
Support for Learning

J2/02/1/86 M Newbury
J2/02/1/87 G James, West Galloway Fisheries Trust (President) and River

Baldnoch Fishery Board (Chairman)
J2/02/1/88 The Grampian Club, A Boggon, President
J2/02/1/89 Edinburgh Mountaineering Club, C Cook, President
J2/02/1/90 J Holms
J2/02/1/91 D Proctor
J2/02/1/92 B Jones
J2/02/1/93 J Matterson
J2/02/1/94 I Knowles
J2/02/1/95 C Park
J2/02/1/96 H Cheape
J2/02/1/97 J Roy
J2/02/1/98 A Davidson
J2/02/1/99 H Balfour
J2/02/1/100 Dr G Mead
J2/02/1/101 Independent Backpackers Hostels – Scotland, R Field, Secretary
J2/02/1/102 E Mead
J2/02/1/103 Ossian Guides, D Bulmer, Partner
J2/02/1/104 Celtic Fringe: Wester Ross Tourist Association
J2/02/1/105 S Mason
J2/02/1/106 Garynahine Estate Partnership, C and P Buxton
J2/02/1/107 T Jourdan
J2/02/1/108 North East Mountain Trust, W Campbell, General Council Member
J2/02/1/109 John Muir Trust, W Boyd-Wallis, Policy and Partnerships Manager
J2/02/1/110 Transcotland Holidays, A Pointer
J2/02/1/111 Inchree Centre, P Heron, Proprietor
J2/02/1/112 Scottish Outdoor Recreation Network (SORN), F Nelson, Chairman
J2/02/1/113 Scottish Countryside Alliance, A Murray, Director
J2/02/1/114 Highlands and Islands River Association, N McAndrew, Chair and R

Douglas-Miller, Vice-Chair
J2/02/1/115 P Crane
J2/02/1/116 N Kempe
J2/02/1/117 M Coull
J2/02/1/118 Lochaber District Salmon Fishery Board, M Spence QC, Clerk to the

Board
J2/02/1/119 K Lacey
J2/02/1/120 B N Sloan & Co
J2/02/1/121 Cobbinshaw Angling Association
J2/02/1/122 J Fisher, Scotland representative of the British Association of European

Mountain Leaders
J2/02/1/123 Dr J Balfour
J2/02/1/124 Rowan Tree Ltd, H Smith, Director
J2/02/1/125 Roses Charitable Trust and Hebridean Pursuits Ltd, S Thomas,

Secretary, Roses Charitable Trust
J2/02/1/126 F and I Pascoe



J2/02/1/127 South Uist Estates Ltd, T Atkinson, Factor
J2/02/1/128 Association of Deer Management Groups, R Cooke, Secretary
J2/02/1/129 Scottish Crofting Foundation
J2/02/1/130 British Association of Shooting and Conservation Scotland, Dr C

Shedden, Director
J2/02/1/131 sportscotland, A Dempster, Chairman
J2/02/1/132 COSLA, J Harris and B Christie
J2/02/1/133 The Coal Authority, S Brook Shanahan, Solicitor and Secretary
J2/02/1/134 Scottish Mountain Leader Training Board, A Morgan, Chair
J2/02/1/135 British Waterways Scotland
J2/02/1/136 A Rogerson
J2/02/1/137 Association of Salmon Fishery Boards, A Wallace, Director
J2/02/1/138 A Wightman, Caledonia Centre for Social Development
J2/02/1/139 British Horse Society (Scotland), A Fraser, Access Officer
J2/02/1/140 K Ashbrook
J2/02/1/141 Law Society of Scotland, S Drummond, Law Reform Officer
J2/02/1/142 Scottish Landowners Federation, Dr M Hankey, Director
J2/02/1/143 Scottish Natural Heritage, J Thomson, Director Operations and

Strategy (West)
J2/02/1/144 RSPB, L Austin, Head of Policy Operations and A Myles, Head of

Advocacy and Media
J2/02/1/145 Balbirnie Estate, R Balfour
J2/02/1/146 Bremex Trust, T Halliwell
J2/02/1/147 Crofters Commission, S Rankin, Chief Executive
J2/02/1/148 Aberdeenshire Environmental Forum, B Martin, Convener
J2/02/1/149 Loch Lomond and the Trossachs Interim Committee, B Dalrymple,

Park Officer
J2/02/1/150 Argyll the Isles Loch Lomond Stirling & Trossachs Tourist Board, E

Calveley, Planning and Development Manager
J2/02/1/151 Crofting Counties Fishing Rights Group
J2/02/1/152 J Menzies
J2/02/1/153 Scottish Countryside Access Network, C Kinnear, Convener
J2/02/1/154 J Barlow
J2/02/1/155 I Harris
J2/02/1/156 PRIVATE PAPER
J2/02/1/157 L Macaskill
J2/02/1/158 PRIVATE PAPER
J2/02/1/159 D Pollock
J2/02/1/160 D Davies
J2/02/1/161 Annbank Angling Club, A Flaherty, Secretary
J2/02/1/162 PRIVATE PAPER
J2/02/1/163 British Mountaineering Council, D Walker, President
J2/02/1/164 Kannaird District Salmon Fishery Board, J Mason, Clerk to the Board
J2/02/1/165 Kyle of Sutherland District Salmon Fishery Board G Mason, Clerk to

the Board
J2/02/1/166 D Jesner
J2/02/1/167 C-N-Do Scotland, Dr D Beckenridge, Director
J2/02/1/168 Activity Scotland, J Coutts, Chairman



J2/02/1/169 Loch Tay Association, J Howe, Chairman
J2/02/1/170 T Dyer
J2/02/1/171 Highland Council, J Rennilson, Director, Planning and Development
J2/02/1/172 Scottish Canoe Association, F Pothecary, Access Officer
J2/02/1/173 Glen Tanar Charitable Trust, E Baird, Head Ranger
J2/02/1/174 VisitScotland, N Black, Manager, Tourism Futures
J2/02/1/175 Scottish Golf Union, H Grey, Chief Executive
J2/02/1/176 University of Edinburgh Outdoor Education Section, P Gwatkin,

Lecturer in Outdoor Education
J2/02/1/177 G Rees
J2/02/1/178 Scottish Gamekeepers Association
J2/02/1/179 Grimersta Estate Ltd, G Curtis, Chairman
J2/02/1/180 Ness District Fishery Board, J Menzies, Chairman
J2/02/1/181 Scottish Churches Land Reform Reference Group, Rev G Blount
J2/02/1/182 To Go Outdoors, G Boswell
J2/02/1/183 G Tuley
J2/02/1/184 S Scott
J2/02/1/185 Fife Council, I Grant, Law and Administration Services
J2/02/1/186 Plas Y Brenin National Mountain Centre, I Peter, Chief Executive
J2/02/1/187 J Laing, Head Ghillie, Grimersta Estate
J2/02/1/188 Scottish Environment Link, J Pepper, Parliamentary Officer
J2/02/1/189 Halladale River owners
J2/02/1/190 K Miller
J2/02/1/191 Dr T MacEwan
J2/02/1/192 R Mills
J2/02/1/193 Sir T Macpherson
J2/02/1/194 D Lee
J2/02/1/195 L Armstrong
J2/02/1/196 Lord Burton
J2/02/1/197 L Scott
J2/02/1/198 Ramblers’ Association Scotland, L Burnett, Campaign Officer
J2/02/1/199 PRIVATE PAPER
J2/02/1/200 R Stirling-Aird
J2/02/1/201 W Berry
J2/02/1/202 M Diggins
J2/02/1/203 Martin Moran Mountaineering
J2/02/1/204 Mountaineering Council of Scotland, J Donohoe, President
J2/02/1/205 M Richards
J2/02/1/206 Salmon and Trout Association (Scotland) and the Scottish Anglers

National Association, C Innes, Chairman S&TA, J Wright, President
SANA

J2/02/1/207 National Trust for Scotland
J2/02/1/208 Braesgill Ltd, N Boileau, Director
J2/02/1/209 Dr P Macdonald
J2/02/1/210 British Mountain Guides Association, P Cliff, President
J2/02/1/211 Royal Institution of Chartered Surveyors in Scotland, L Raeside, Head

of Public Policy
J2/02/1/212 Scottish Estates Business Group, A Lewis, Chairman



J2/02/1/213 R Osborne
J2/02/1/214 Sir J Nutting, Chairman, Helmsdale River Board and Director,

Achentoul Estate Co – supported by E Reeves
J2/02/1/215 Atlantic Salmon Trust, J Read, Director
J2/02/1/216 I Semple, Fishery Manager
J2/02/1/217 Snowsport Scotland, B Crawford, Development Manager
J2/02/1/218 Scottish Enterprise, S Gemmell, Senior Public Affairs Executive
J2/02/1/219 Shetland Islands Council, A Hamilton, Head of Transport and

Environment Service
J2/02/1/220 Dunecht Estates, The Hon C Pearson
J2/02/1/221 Dumfries and Galloway Shoot Managers Association
J2/02/1/222 P Sinclair
J2/02/1/223 Timber Growers Association, M Bruce, Chairman for Scotland
J2/02/1/224 R Oakes
J2/02/1/225 G Fraser
J2/02/1/226 East Kilbride Ramblers’, Climbers and Mountaineers Access

Committee
J2/02/1/227 D Bell
J2/02/1/228 E Scobie
J2/02/1/229 A Blackshaw
J2/02/1/230 E Macdonald – Buchanan
J2/02/1/231 PRIVATE PAPER
J2/02/1/232 Highlands and Islands Enterprise, S Cumming, Chief Executive
J2/02/1/233 R Callander
J2/02/1/234 Dr D Williamson
J2/02/1/235 Scottish Wildlife Trust
J2/02/1/236 Bargany Estate, J Dalrymple-Hamilton
J2/02/1/237 PRIVATE PAPER
J2/02/1/238 River Doon Fishery Board, P Kennedy, Chairman
J2/02/1/239 Torrish Estate Co Ltd, A McCorquodale
J2/02/1/240 Comhairle Nan Eilean Siar, A MacLellan, Crofting and Biodiversity

Development Officer
J2/02/1/241 W Morton
J2/02/1/242 Historic Houses Association for Scotland, G Weaver, Chairman in

Scotland
J2/02/1/252 H Jack



J2/02/1/1
SUBMISSION FROM DR R BYRNE

I would like to submit my opinion on the changes to the draft Land Reform
(Scotland) Bill, enacted in the version as introduced on 27th November.

The changes remove all my concerns, and I commend them.  In the draft version,
there was unfortunate scope for misuse by landowners of trespass provisions, in
ways clearly against the interests of the Scottish people.  I am relieved and
reassured to read the new version, and look forward to its passing into law without
damage.



J2/02/1/2
SUBMISSION FROM J GIBBS

I welcome the change made to include silage/ hay as crops. However, there is still
no proposal to exclude access to conservation margins of fields. On the one hand,
via schemes such as the Rural Stewardship Scheme, the Government is
encouraging conservation field margins - narrow margins left uncropped and/ or
planted with special grasses on the edges of cropped fields - in order to redress the
dramatic decline in numbers of ground-nesting birds. On the other hand, it is
declaring these margins open to all-comers and their dogs, which will destroy any
chance of birds successfully nesting there. Surely, conservation margins should be
exempted from free access?

I am a farmer in Inverness-shire. We have always encouraged open access except
where it might be hazardous or harmful to the crop or environment. Many aspects of
the bill seem to ignore the fact that agricultural land forms the capital part of a
functioning business. I have restricted myself to making four practical points about it:

1. Access to fields: I have been accepted into the Scottish Executive’s
(SEERAD’s) Rural Stewardship Scheme which will pay for the improvement and
enlargement of field margins to encourage ground-nesting birds by providing a better
environment. The positive effects of this will be totally negated by the use of these
margins by walkers, especially those with dogs. Please consider not allowing open
access to field margins except where there are existing paths and especially in
conservation areas. Otherwise you are legislating for the waste of public money

2. Exclusion powers: The inability to prevent the public from entering fields
during their occupation by potentially dangerous stock, during operations such as the
movement of stock, and during potentially hazardous operations such as combining
(see SEERAD’s own advice about escalating farm accidents) is irresponsible both to
the farmer and the public. Nor is it practicable to ask farmers to go through a long
licensing process with the local authority to exclude the public during any of the
above as decisions to act frequently have to be taken with short notice. For good or
ill, the omission of exclusion powers appears to be designed for moorland areas. It
cannot be in anyone’s interest to extend it intensively farmed ground.

3. 1865 Trespass Act: We have never had any problem with allowing people to
walk through or camp in our woodlands (in fact, we won an award for doing just that),
but the prospect of anyone being allowed to light fires there is crazy for obvious
reasons. The woodland is in permanent rotation – meaning there is always an area
of small trees replacing felled mature ones – and tinder dry in summer.

4. Local authorities: If I have understood the provisions correctly, the bill allows a
local authority to stop a farmer’s particular use of his land where it might interfere
with access reasonably being exercised.’ This suggests that an authority could
prevent a farmer from growing a crop or rearing stock in a field where, though there
was no existing path, it might inconvenience walkers. That reads like a blank cheque
for potential gratuitous interference in farming



J2/02/1/3
SUBMISSION FROM BENMORE OUTDOOR EDUCATION CENTRE

I wish to submit comments on this recently published draft legislation.

An Outdoor Education Centre such as Benmore makes use of the land and water
resources in the vicinity and further afield. Although part of the City of Edinburgh’s
Education Department provision, pupils and others are charged for the use of the
facility. Whether or not it is non-profit making, other legislation would seem to
suggest that it is considered commercial activity. It would seem that under Section 9
this operation does not have Access Rights. Whilst we make use of the land, we take
nothing from it and do not damage the fabric of the land. There are many
organisations and businesses which work in a similar manner. Benmore contributes
substantially to the local economy (approximately £0.6m per year).

I cannot understand the rationale for excluding access rights for this type of usage. If
the clauses were intended to address other issues I hope the committee will re-draft
in a way which allows legal access for this type of activity.

The other section which caused me concern is Section 11. What criteria will be used
by local authorities to exempt areas from access rights? Unfortunately there have
been too many recorded cases of over zealous officials deciding that for the ‘public
good’ they wish to close access. Criteria and appropriate timings need to be set
down if the spirit of the legislation is to be maintained.

A Beveridge
Principal



J2/02/1/4
SUBMISSION FROM LAGGANLIA OUTDOOR CENTRE

I write to express my pleasure at the welcome changes in the latest draft of the land
reform bill.

I am delighted to see that a new criminal act will not be created, and that the right of
landowners to suspend access has been removed..

However, I am concerned about the insertion of Chapter 3 Section 9 (2) (a) that
precludes commercial concerns. I accept that the intention may not be to preclude
access but to prevent commercial exploitation, but if this is the case the wording in
the bill is ambiguous. I would not like to think that in our own case where an
instructor is paid to take children canoeing on a river, that the fact the leader was
accepting payment might interfere with the access that th echildren might get to the
river. I suggest that the wording of this section needs to be revisited.

R Arrowsmith



J2/02/1/5
SUBMISSION FROM R PETERS

As a resident of Sutherland who owns no river fishing in the county, I would like
to give evidence to the committee before this Bill becomes law as it is bad for
employment, bad for tourism and bad for conservation and its effect will be
contrary to the aims and objectives of the green paper on the future of freshwater
fish and fisheries in Scotland. I attach a paper which argues for the status quo
with respect to the management of Scotland’s river fishing resource. I simply ask
the Justice Committee to withdraw fishings from the CCRTB in the Land Reform
Bill.

Land Reform Community Right to Buy – Fishings

I make the following comments relevant to the case for the status quo with
respect to the ownership and management of salmon fishings which represent a
separate “Heritable Right”:

1. The management of salmon fishings and investment in them in the crofting
counties will no longer be possible if CCRTB + fishings becomes law as there
will no longer be effective “property title” under which River Trusts and River
Boards can act to discharge their duties. Legal opinion is that property title is
destroyed if compulsory purchase applies in perpetuity as it will do in the
crofting counties. This point has not been properly understood by those
concerned with drafting the Land Reform Bill and I simply ask you take
fishings out of the draft legislation. I should be grateful if you would ask the
Solicitor General to give his opinion which I am sure will confirm the inability
of River Boards and Trusts to operate if there is no “ effective title” in place.

2. The proposed community right-to-buy provisions (CCRTB + fishings ) may
herald a move towards riparian rights in freshwater fishing in some parts of
Scotland being vested increasingly in communities rather than in individuals,
with implications for fishery management.

3. I view the suitability and practicality of these suggestions with some
scepticism and do not believe they would, if implemented, further the stated
aims of the Green Paper (“Scotland’s Freshwater Fish and Fisheries –
Securing their Future”).

4. In the event of crofting communities acquiring salmon fishings it is unlikely
that they will have the required finance or interest to maintain and improve
fishings, run the hatcheries and manage the continuous maintenance of
banks and feeder burns. Far from being a positive  investment for crofters, the
community will suffer with loss of jobs, and loss of tourism trade for the area.
As a consequence ghillies and river managers who have a considerable fund
of knowledge acquired over many years would be likely to loose their jobs.



5. The District Salmon Fishery Boards / River Boards/River Trusts and riparian
owners do work together at present and their mutual co-operation has
brought substantial benefits to the management of fresh water river systems
in Scotland. River Boards comprise a balance of riparian owners and anglers
each with an interest in preserving the best possible environment for fish. The
members of the River Boards bring local knowledge and vast experience on a
voluntary basis at no cost to the management of Scotland’s rivers. Their
input equates to a form of reverse subsidy where private individuals are
subsidising the management of  Scotland’s freshwater fisheries.

6. At present rivers are managed holistically and it would never be optimal to
split the management of the one river into groups according to the ownership
of adjacent land.

7. Apart from the serious issue of the removal of “title” referred to in para 1, there
are aspects of community ownership which cause some concern: first finance,
second, management resources, both of which are inter-linked and third:
experience. At present finance for the management and supervision of the
River Fishery Boards (RFB), comes from assessments levied on riparian
owners and clubs. In addition, riparian owners and club members spend there
own monies in maintaining river banks and access to the fishings, operating
the hatcheries throughout the winter and spring months, and in ensuring that
the fishings are kept in good order. The fishings are well maintained by those
who have a vested interest their preservation and development.

8. Management of most salmon rivers is the responsibility of the RFB. The Board
is elected by the riparian owners; its members carry out a great deal of work
without remuneration; with the assistance of its Clerk (who receives a modest
fee) and its salaried River Manager and a team of Water Baliffs. The River
Board brings its considerable experience to the care and maintenance of the
river, its burns, its spawning beds, its hatchery and other related and relevant
matters and in many cases employs a qualified biologist to assist with habitat
surveys and stocking plans.

9. I am not confident that community ownership would produce the same
beneficial results. Were rights to be compulsorily acquired, public funds would
have to be deployed to enable communities to purchase them at what I
understand to be “Open Market Value”. Who sets this value is unclear,
however by way of example I estimate that the fishings on the River Naver
have a current market value of circa £35 million. Next the community is
unlikely to be able or willing to find the finance required for the proper care and
maintenance of the river; further subsidies from public funds would inevitably
be required. Once acquired, the fishings would , it is assumed, be managed by
a committee elected by the community. It might not be easy to find capable
persons willing to serve on the committee with the necessary expertise or
experience.



10. The purpose of the Land Reform Bill proposals on CCRTB + fishings  is
presumably to transfer fishing rights to the local crofting community. Currently
the locals in Strathnaver can fish the first two and a half miles of the river
Naver at a cost of £15/year. As far as I am aware not one of the crofters
exercise this right and so one concludes that they have no real interest in the
acquisition of fishings other than for financial gain. Already it has been
suggested that on one river in Sutherland the crofters propose to reintroduce
netting as a means of generating a return from the fishings if bought out. In
view of the strenuous efforts over the past ten years, supported by NASCO,
to buy out netting rights to assist the preservation of salmon stocks, this
would represent a retrograde step and would be contrary to the objectives of
the Green Paper.

11.  I believe that communal ownership by crofting communities is inconsistent
with the objectives of the Green Paper, and that for these reasons I have
suggested the asset is likely to deteriorate under community management.

12. The present river management system has so far worked well and I believe
the way forward is to build upon and develop it. River Boards and Trusts
which are promoted and financed solely by private effort and subscription
have an increasingly important role as they have charitable status and have
the task of raising voluntary contributions to assist the funding of their local
River Board’s activities and in many cases the funding is used to employ a
full time biologist.

13. It cannot be emphasised too strongly that the Scottish salmon fisheries are
an important source of revenue for the Scottish economy. National and
International fishermen come here for the sport and spend a great deal of
money whilst they are here. I doubt that they would be willing to fish waters
indifferently managed by communities, as compared with well kept fisheries
in private and club hands. The contribution to the Scottish Economy from rod
fishing is estimated at some £70 million per annum. If Scotland cannot
provide this tourist attraction there are plenty of other countries with salmon
rivers all too willing to cater for the salmon fisher.

14. At present, there are 17 tenanted crofts on Achnabourin not all of which are
by the river. I have never opposed the crofters right to buy their crofts and no
impediment has been put in their way should they wish to purchase their croft.
So far they have all, bar one, decided that they are better off as crofters rather
than landowners.  The salmon fishing rights however, are totally separate
assets from the adjacent land and represent “Heritable Rights” and I am not
certain that this has been fully understood by the Justice Committee. I have
no ownership rights to any fishings in the River Naver



15.  The Scottish Executive has made a virtue of the adoption of the principles of
open government and consultation. In this particular instance it would appear
that it has failed on both accounts and serious questions have to be asked
about a process that has allowed a specific but highly significant subject such
as this, with serious implications for the future investment in the conservation
and management of one of Scotland’s most important rural economic
resources, to get as far as draft legislation without any formal consultation.

In view of the foregoing if this Bill goes through as it stands I am of the view that
it would be impossible and indeed unwise for landowners to commit any sensible
long term investment in salmon rivers if the fishings can be compulsory
purchased at any time in the future.  This could well result in the fishings
deteriorating to such an extent that the end result is extinction of the salmon
population in rivers adjacent to crofted land and the consequent loss of
employment and income to the Scottish economy.



J2/02/1/6
SUBMISSION FROM D RUTHERFORD

I write in response to the revised draft of the Land Reform Bill.  While it is far
more sensible than the previous version, there is still a clause, which would
have drastic consequences for outdoor activity instructors/leaders.

I am a Mountain Leader and earn my living by escorting walkers into the hills
that have paid for the benefit of having a trained first aider and navigator with
mountain experience and skills.

As the bill stands, CHAPTER 3 SECT 9(2)(a), would mean that I could be
refused access, while the people I am legally responsible for under Health
and Safety Legislation, would have a right of access.
This would mean that I would have to advise my clients it was unsafe for them
to continue without me, and they would have the choice of continuing their
walk into the mountains at their own risk or abandoning their walking holiday.

The end result will be either, more accidents in the hills or a reduction in the
number of visitors in the rural economy.
Neither of these outcomes serves Scotland well, and I hope that the bill can
be re-phrased to be crystal clear.



J2/02/1/7
SUBMISSION FROM ANCRUM CENTRE

As an Outdoor Instructor in charge of organising Land Activities with Ancrum
Outdoor Centre based in Dundee, please find below my comments on the above
re-drafted Bill.

1 I welcome the changes that have been made to the Bill, (the removal of
the following section);  suspension of the right of access by landowners;
criminalisation of trespass, emergency powers of the local authorities and
local authority powers to exclude people from land.
These changes are very positive and have addressed some of my
previous concerns.  They go a long way in the right direction, which will
improve access for all.

2 I have major concerns over some changes to the bill.

• The exclusion of business or any other activity which is carried out
commercially. (This would greatly affect the service my centre provides
for land based educational purposes)

• The broad definition of curtilage does not allow access through
farmyards.  (Most tracks onto the hill are through farmyards or
steadings).

These changes will greatly affect the ability of Ancrum Centre to provide a
service of Outdoor Activities for Educational purposes, team building, self esteem
building,  providing the chance of achievement for socially excluded children and
the general public we catered for will also be affected.

I sincerely hope that during the time the committee looks at the responses to the
re-draft you will consider these implications and see how it will affect so many
other centres like ourselves and change these clauses into a more practical
system.



J2/02/1/8
SUBMISSION FROM A MELVILLE

I am writing to express my concern about the proposed part of the Bill
regarding Pasture Land not being regarded as a crop.  I run 6 acres of grass
bordering the village of Ceres surrounded on 3 sides by houses.  This 6 acres
is grazed by cattle or sheep for a good part of the year.

If my understanding of the proposed Bill is correct regarding access the public
will have the right to walk over this ground at any time.  I put it to the
Committee that if that right is taken up the livestock will not have much peace
especially in a small area.

I suggest the committee have another thought about this as I’m sure there are
others in the same position.



J2/02/1/9
SUBMISSION FROM C TOWNSEND

I would like to comment on the Land Reform (Scotland) Bill.  Overall I welcome this
bill, which is a great improvement on the draft bill. However there are a couple of
points that I think need changing.

The first of these is in section 9 of the bill, in the section entitled "Conduct excluded
from access rights". In subsection  (2) it says: "The conduct referred to in subsection
(1)(b)(iii) above is any of the following: (a) conducting a business or other activity
which is carried on commercially or for profit or any part of such a business or
activity".

This means that anyone earning money from going on the hills or into the
countryside has no access rights and could be expected to pay for access. This will
cause great damage to walking and guiding guides and companies. It could lead to
the closure of many companies with subsequent loss for the rural economy.

Historically access has always been the same for individuals and organised,
commercial groups. There has never been a charge for access. This clause should
be removed from the bill.

It is also possible that it could affect the activities of writers and photographers such
as myself who use the hills for material. However it is impossible to say in advance
whether a trip to the hills will be used commercially or not. Sometimes I may write an
article or sell a photograph years after the walk took place.

I would also like to object to section 11: "(The) power to exempt particular land and
exclude particular conduct from access rights", especially the  following subsections:
"(1) The local authority may (whether on application made to them or not) by order
under this section made in respect of a particular area of land specified in the order:
(a) exempt it from the access rights which would otherwise be exercisable in respect
of it; (b) exclude from the access rights which are exercisable in respect of it the
carrying on of such activities as may be specified in the order; (c) restrict the access
rights which are so exercisable to the carrying out of such activities as may be
specified in the order; or (d) exempt it from the exercise of access rights or exclude
from them the carrying on of such activities during such times (which may include
periods defined as the "hours of darkness") as are so specified. (2) Before making
an order, the local authority shall: (a) consult the owner of the land to which it would
relate and such other persons as they think appropriate; and (b) give public notice of
the intended effect of the proposed order, inviting objections to be sent to them
within such reasonable time as is specified in the notice; and shall consider any such
objections and any other representations made to them. (3) An order shall specify
whether it has effect for a definite period or indefinitely. (4) An order which would
have effect for a period of 30 days or longer requires confirmation by Ministers."

This could mean that the right of access at night was withdrawn in certain areas,
which would greatly affect the activities of long distance walkers and wild country
campers and could prove dangerous in winter when climbers and walkers often start
and finish in the hours of darkness due to short daylight hours.



This goes against the whole spirit of the bill and should be removed.



J2/02/1/10

SUBMISSION FROM OUTDOOR ADVENTURE ACTIVITIES SAFETY GROUP,
DUNDEE CITY COUNCIL

This Council operates a wide variety of outdoor adventure activities with youth and
adult groups under Adventure Activities Licensing Agency approval.

In addition, we contract a number of commercial independent providers to
supplement provision especially residential courses.

The Council’s specialist Outdoor Adventure Activities Safety Group note and
welcome the Executive’s reviewed proposals under the Land Reform Bill (Scotland)
especially the removal of sections suspension of right of access by landowners,
criminalisation of trespass and the emergency powers of local authorities to exclude
the public from land.

Many of these sections seriously disadvantage access and were unworkable in
reality.

We are, however, seriously concerned over the inclusion of the clause under
Chapter 3 Section 9 (2)(a) which excludes from access rights "conducting a business
or other activity which is carried on commercially or for profit or any part of a
business or activity".

It is our view that the lack of definition or explanation of intent reference the above
will lead to exclusion of voluntary trusts, centres and even local authority personnel
who may be deemed to be technically operating for profit or quasi commercial.   This
will seriously restrict and hamper outdoor activities site access and tuition and will be
potentially destructive in access negotiations.

We urge the Executive to review this clause and heed the views of informed groups
such as Outdoor Learning Scotland, Scottish Advisory Panel on Outdoor Education,
Association of Mountaineering Instructors etc.

We would also contend that this clause difficulty directly limits the potential
contribution of the outdoor activities industry to "the encouragement of local business
and tourism" which featured in the Dep First Minister’s introduction to the redrafted
Bill

A Boffey
Chairperson



J2/02/1/11
SUBMISSION FROM PITLOCHRY ANGLING CLUB

We would like to thank the Committee for the opportunity to submit written evidence
on the revised Land Reform Bill. In our earlier submission on the first published draft
which we sent by email on 29 June, we advised that we were not convinced that the
controls put forward in the draft Bill regarding the proposed right of access will be
sufficient to protect existing fisheries of importance. The changes now made make
us even less happy that this will be the case.

Pitlochry Angling Club owns and leases salmon, trout and grayling fishing on rivers
and lochs in the Pitlochry area which it makes available to members and many
visitors to the area.  Particularly on our smaller waters, we have found that
disturbance by canoeists, rafters, SCUBA divers, cliff jumpers, etc can reduce
anglers chances greatly of catching fish, not merely when the disturbance is present,
but for a considerable time afterwards. Under some circumstances it can also
prevent anglers fishing. Our waters are very popular and even a few people
participating in such activities can spoil the sport of many anglers.

We are of course happy that such activities may take place on waters or at times
when significant disturbance to angling activities is unlikely. Up to now, we have
been able to achieve some level of control partly by alerting land owners to the
problems, and encouraging canoeists, rafters, SCUBA divers, cliff jumpers, etc to
operate through the land owners. We are concerned about the proposed withdrawal
of the clause that would have allowed suspension of access rights by the owner of
the land, as this would have been an important mechanism for the interests of our
anglers to be looked after. We would like something along the previous lines to be
re-inserted.

For similar reasons, we are very unhappy that the proposed introduction of a criminal
offence for dealing with irresponsible behaviour has been dropped, particularly as we
made strong representations for this in our original response to the Land Reforms
Proposals for Legislation white paper. Again, we would like something along the
previous lines to be re-inserted.

We do not feel that the move towards canoeists, rafters, SCUBA divers, cliff jumpers,
etc largely just self-policing their activities will be able to achieve a proper balance of
these activities operating in sympathy with angling on the same waters.

As the Committee will see, we have kept our response short and concise, as
requested. We would, of course, be happy to expand on our evidence in any way
useful to the Committee.

R Gardiner
Assistant Secretary
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J2/02/1/12

SUBMISSION FROM C SMITH, OUTDOOR EDUCATION ORGANISER,
MIDLOTHIAN COUNCIL

In my response of 28 June 2001 to Part 1 of the Draft Bill I expressed grave
concerns about major parts of the Bill and tried to argue that, for all future citizens of
Scotland, the legislation and the Access Code had to be correctly balanced. To this
end future approaches should be based on education and co-operation and not
compliance and compulsion. These approaches should be primarily through a well-
considered Code of Access and not by the introduction of complex legislation. This
Code should be easily understood by all and have a place in both the formal and
informal educational interface.

I am very heartened by the recently published Bill which strikes a better balance
between user and landowner rights and responsibilities. The Scottish Executive is to
be congratulated on the significant changes that have been made, particularly in
relation to the following deletions;

Emergency suspension of access rights by Local Authorities
Temporary suspension of rights by landowners
Criminal offence for trespass

Similarly, the following amendments are welcome;
The incorporation of inland water into the definition of “land” particularly in relation to
the section on bye-laws.
The mention that the liability of Landowners is unaffected by the Act
The duties owed by Local Authorities to uphold access rights and to establish plans
for core path networks.

However, there remains an area of great concern to me, namely Chapter 3 Section 9
(2) (a) ‘Conducting a business or other activity which is carried on commercially or
for profit or any part of such business or activity’.

In the absence of any convincing explanation as to why a business or commercial
organisation should qualify for exclusion from access rights, one is left to wonder
how this clause may be interpreted.
Does it mean, for example, that I, as an outdoor educator who receives payment
from a local authority to lead and teach groups of young people in the countryside,
forfeit access rights for my groups and myself?
Further interpretations could include private operators who receive direct payment
from clients, free-lance instructors who are sub-contracted to other businesses,
organisations or local authorities and those salaried professionals who are employed
by organisations (many with charitable status) or local authorities to lead and
educate.

This clause is at odds with the original aim of the Draft Bill;
“…….to create greater opportunity for people to visit and enjoy our countryside” (Jim
Wallace, Foreword, Draft Bill)
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Am I to believe that the Scottish Executive seriously intends to curb or regulate
access on the part of commercial providers when it clearly acknowledges the value
of countryside recreation to the economy? One only needs to look at the aftermath of
the Foot & Mouth crisis to see clear evidence of economic suffering and decline. I
would reiterate the point made in my letter of June that it has been estimated that
outdoor recreation alone generates at least £600m - £800m of Scotland’s tourist
income per year. (Dr Peter Higgins, 2000)
To avoid making Scotland's countryside inaccessible to large numbers of visitors and
the probable collapse of the commercial infrastructure, I would strongly urge the
Justice Committee to seek clarity and then amendment on this very important issue.

Other points I wish to make are as follows;

Section 6 (b) (i) Exclusion of the curtilage of a building or buildings (farmyards).
Many routes, which are not necessarily Rights of Way, are through farm steadings
and would, therefore, be excluded from the Right. In such situations passages
should be protected or alternatives provided.

Section 6 (j) Exclusion of land on which crops have been sown or are growing.
This is adequately covered under current legislation and there is no need for such a
general exclusion particularly when the Access Code could better define conduct in
terms of responsibilities.

My response to the Draft Bill highlighted the crucial role of the Scottish Outdoor
Access Code in the creation of a distinctive, contemporary right of access that
retains our country’s access traditions while reflecting the need for mutual,
responsible behaviour on the part of all. What I said then is just as relevant as it is
now.

“The Access Code is a credible and worthy document that must be an integral part of
any future legislation. The concept of a code of responsible behaviour for all parties
is workable and complements the ideology of modern government. However, the
importance and relevance of the Code must not be overshadowed by the Land
Reform Bill.”
The revised Code has not yet been published but it is hoped that the content will
further change the emphasis of the Bill from regulation to education.
It is good that the consultative process has resulted in necessary amendments and
deletions by the Scottish Executive and I trust that my comments will be duly
considered as the Bill moves forward. I would refer the Justice Committee to both the
Scottish Sports Association and the Scottish Outdoor Recreation Network in respect
of presenting oral evidence early in 2002.

References

Higgins, P (2000) The Contribution of Outdoor Recreation and Outdoor Education to
the Economy of Scotland: Case Studies and Preliminary Findings, Journal of
Adventure Education and Outdoor Learning 1 (1) 69 - 82



J2/02/1/13
SUBMISSION FROM C FRESHWATER

I write, again, on the above having noted the proposed amended clause concerning
conduct excluded from access, “conducting a business or other activity which is
carried on commercially or for profit or any part of such a business or activity”.

This will of course play into the hands of landowners who are already closing off
access of rights of way on the pretext of foot and mouth.

It will put the landowner in the whip hand position relating to access for commercial
groups and it should also include charities and educational groups.  The Bills
definition of who’s commercial and who is not has always been vague.

A Christian Centre trades to make profit, which it may use for its own benefit.  Nearly
always the same centre is in direct commercial competition with true commercial
businesses invariably relies on free or cheap labour (below the minimum wage).  It
will constantly receive 80% statutory rate relief probably also 20% discretionary relief
and as such will contribute to undermine local jobs and the local economy.

To place a further burden on the commercial sector does nothing to ease their
provision of tourists, facilities and jobs.  It undermines their very existence, which is
already undercut by the above reasons.

If you are genuinely wishing to foster the expansion in provision of tourist activity
provision, as we in the HIE area and Scotland generally are given to understand,
then you need to address the amended clause.

If you also wish to provide access to level playing fields you need to be clear with
your definition, if there indeed has to be a definition.  Since I feel all should be
treated the same for access.

Access for all is what you are promoting, not access for those who can pay.



J2/02/1/15
SUBMISSION FROM M SHADE SPENCE

I have recently read the bill it has raised a number of new concerns, and I
have been unable to obtain a copy of the Access Code as it is not yet
published.  I am therefore unable to submit a written response.  I must
therefore ask you to please allow me sufficient time to give oral evidence.

My daughter and her family used to live in Easter Bavelaw Cottage, but
because of the land reform proposals they decided it would be wiser to get
out.  I have therefore taken over control of Easter Bavelaw Cottage, the
property is surrounded by Easter Bavelaw Farm, which is situated within the
Pentland Hills Regional Park.  Much of the cottage buildings are actually built
up to the boundary line between the Cottage and the Farm, therefore if the
farm cannot manage the access on the farm, then as a result any member of
the public (some of whom may be very undesirable) will be able to come right
up to the cottage and look in, therefore the bill does not allow us the
privacy or the peaceful enjoyment of our possessions.

The Bill is certainly diminishing or taking away the rights of ownership, and
raising serious concerns about the future rights of an individual, or business to
own and manage rural properties.  It appears that the Bill is handing over the
management of the Land to the Local Authorities, this will stop many potential
buyers wishing to own and manage land.

The Bill appears to be a nationalisation of Land through the back door, based
on a Communist ideology and political necessity, and appears to be
demanded by those who are envious of anyone owning property.  I am
concerned that your proposals may be rushed through, it is doubtful if these
very important matters can be reasonably debated, or decided upon based on
this bill, and its access code (which has not yet been published).

I trust you will allow me sufficient time to give oral evidence, and I look
forward to hearing from you in due course.



J2/02/1/16
SUBMISSION FROM C MILLIGAN

I responded on an individual basis to the Draft Land Reform Bill and I would
like to take this opportunity to once again respond on an individual basis, as a
walker, to the Revised Land Reform Bill as presented by Jim Wallace to the
Scottish Parliament on Wednesday 28th November 2001.

Before going on to make any detailed points, I would like to say that I
welcome the tone of the Revised Bill as presented, as it takes away the threat
of walkers being charged with trespassing by exercising their right of access
to the countryside.  It is also pleasing to see that the bill is more balanced, by
placing additional responsibilities on landowners to behave responsibly in
relation to access.  And finally, I support of the pivotal role to be given to SNH
in conjunction with local authorities to ensuring that the spirit and the
provisions of the Revised Bill work on the ground.

I would now like to go on to list those points in the Revised Bill which still gave
me concern, as a walker.

Section 6 (b),(j) in conjunction with section 7,7(b)

The Revised Bill assumes a general right of access to grassland, except for
areas where grass is grown for hay or silage.  My point is that, as a non-
farmer, how can I tell whether grass growing in a field is intended for hay or
silage or whether the field is being left fallow?  As a responsible walker I
would not wish to destroy anyone’s crop, but surely there must be some
mechanism introduced in to the final bill which will avoid walkers inadvertently
straying onto such grassland.

There is one further issue which springs into mind with regard to crops, which
is conspicuous by its absence.  Neither the Draft Bill or the Revised Bill makes
reference to the status of heather grouse moors.  If walkers are not to have
access to land where crops are being grown for commercial purposes, does
this mean that walkers will have no right of access to grouse moors, as
heather is managed to ensure the right conditions for the conduct of the
commercial activity of grouse shooting?  I would welcome specific mention of
heather moors in the final bill with access, as of right, for walkers, providing
that it does not interfere with the commercial interests of the estate owners.
At present walkers such as myself have access to such moors, providing we
stick to paths, but what happens if your chosen route takes you “off piste” and
through tracts of pathless heather in order to complete your walk?  Under the
proposals of the Revised Bill owners would be able to claim that walkers such
as myself were not exercising access in a responsible way.  I would welcome
a provision in the final bill which would allow me and fellow walkers to go “off
piste” provided that we did not interfere with the commercial activities of the
landowner or caused damage to the land or any birds or animals on the land.



Section 11,1 (d)

This provision would mean that local authorities would have the power to
exclude walkers from spending the night in the open air, something which
walkers might have to do if, say for example, it took longer than anticipated to
complete a walk, or due to weather conditions, it was impossible to reach the
safety of lower ground before nightfall.  It would also mean that walkers could
not spend the night in open air during a walking weekend where they had
hoped to climb several hills in a particular area starting from a central point
each day.  I am thinking here, in particular, of remote parts of the Highlands
and Islands of Scotland where many walkers go both in the summer and
winter.  It is worth noting that a similar clause proposed in the draft form of the
corresponding bill in England was withdrawn from the final bill.  I would urge
the committee to do the same for Scotland.

Section 23,2 (b)

Although the corresponding section in the Draft Land Reform Bill (section 25)
had a clause to the effect that 2 local authorities may appoint rangers” to
secure compliance “ in relation to any land in respect of which access rights
are exercisable” or any requirement imposed under it., a clause which has
been removed from the revised bill, I am still concerned that the clause
referred to above, namely that local authority rangers may be appointed “ to
perform such other duties in relation to the exercise of those rights in respect
of that land as the local authority determine”, has not been amended.  My
concern is that hard-pressed local authorities will use rangers that they
employ as “policemen”.  I note in this connection that SNH will only be
charged with “promoting” compliance with the Scottish Outdoor Access Code.

Section 18, 1 and 8

Whilst I welcome the points made with regard to the core paths networks, I
am still disheartened to see that no financial provisions have been made for
the repair and restoration of the paths forming part of the core path network of
each local authority.  Unless local authorities are placed under a statutory
obligation to care for the fabric of such paths, supported by adequate funding
from the Scottish Executive, with such funding to be ring-fenced, then this
laudable provision in the Bill will be reduced to a paper keeping exercise.

From my own experience of the paths in Irvine, Ayrshire, which form part of
the New Town Trail, created by the now defunct Irvine Development
Corporation, and which are just the sort of paths that are likely to form part of
the core path network around Irvine, I have not much faith in the ability of the
local authority to deliver a well maintained network of paths in and around
Irvine.  There are now paths in Irvine, which when created, were one metre
wide, flanked by shoulder-high grass and strewn with litter and broken glass.
And, in some places, the path has eroded and the subsidence has been so
great that entire sections have fallen into the local river called Annick Water.



I hope that you, as a committee, will consider the points that I have just made.
Like you, I want the Bill to succeed but, at the same time, I am also afraid that,
unless local authorities are placed under an obligation to maintain the fabric of
core path networks, and are given adequate and, crucially, ring-fenced
resources to carry out this work,  some will embrace the concept of access on
paper but do nothing on the ground to ensure that the general public, who will
be the main users and beneficiaries of core path networks, can access the
countryside in safety as of right.



J2/02/1/17
SUBMISSION FROM R TOMKINSON

I fish for two weeks each year on the River Oykel in Sutherland and I am
extremely concerned at the impact of the Land Reform Bill on Salmon Fishing
in the Crofting Counties.

The proprietors of the River Oykel spend many thousands of pounds every
year on improving the fishing.  Is a crofting owner going to do this when he is
under pressure to pay back the money he has borrowed to buy the River?  I
understand that no publicly owned Salmon fishery in Scotland has a full time
employee.  The Oykel River supports a large number of people both on the
River and in the Hotels in a remote area of Scotland where there is little or no
alternative employment.

The pounds my friends and me bring help to support these people.  If the
River is not properly maintained and managed we will go and fish elsewhere.

By elsewhere I do not mean in Scotland but rather in Iceland, Norway,
Canada or even Russia.  All these countries are wooing my pounds by
providing first class fishing with first class facilities.

Thus I wish to see removed the compulsory purchase clause from the land
Reform Bill as I believe it will have profoundly adverse affects on Scottish
Tourism and employment in the Highlands.



J2/02/1/18
SUBMISSION FROM M HULME

I am writing to record my comments in the current public consultation phase of the
revised Land Reform (Scotland) Bill.

The re-drafted bill is now a far more acceptable piece of proposed legislation than the
unworkable and divisive first draft. It is heartening that the Scottish Executive has by
and large accepted the major concerns of all those who wish to exercise responsible
access to the countryside, while recognising the needs of landowners that make their
living from it. As a responsible hill walker of over 30 years duration, I suppose I am fairly
typical in that all I have ever wanted is the right to roam freely in Scotland, without
causing damage or compromising the livelihood of others. During that time, I have
probably spent tens of thousands of pounds contributing to local economies throughout
Scotland, in accommodation of all sorts, in restaurants and cafes, in shops and
garages, and campsites etc. Multiply that figure by millions of like-minded people and
you can appreciate the contribution that recreational hill and countryside users make to
the rural economy of Scotland. By contrast, you only have to look at the disastrous Foot
and Mouth episode in Scotland to witness what happens to the rural economy when
people are forced to stay away.

I very much welcome the decision to remove the provisions regarding land owners
power to suspend access rights, local authority extreme weather/emergency provision,
criminalisation of trespass, and local authority power to ban people from the
countryside. There is also some useful clarifications, such as the additional sections 2
and 3 which make it clear that access rights are to be exercised responsibly, with
reference to the Access code, and the land owner has a reciprocal obligation to act
responsibly.

I do however have some remaining significant concerns. Firstly, I am surprised that
section 11
(previously section 10) remains largely unamended. This provision gives local
authorities too much scope to make orders exempting land from access rights, and on a
protracted or even permanent basis. This conflicts with the spirit of responsible access
rights, and imbuilds ambiguity. It also opens up local authorities to undue pressure by
potentially unscrupulous land owners to produce exemptions. It should be made clear
that the powers of local authorities to suspend access should only be exercised in
extraordinary circumstances, such foot and mouth outbreaks, or spillage of toxic waste
representing a public health hazard for instance. If these exemptions do occur, then
they should be subject to public challenge and automatic revue after a period of time.
Permanent closure of land to responsible access should not be allowed to proceed
unchallenged.

Secondly, I am opposed to new section 4, and remain opposed to section 8 ( previously
section 6). These provisions give the Scottish Executive powers to amend parts of the



Bill without proper parliamentary scrutiny, and without further public consultation. This
"reserved power" is also against the spirit of the legislation and should be removed or
amended accordingly.

Section 5 ( old section 9) needs to be clarified, and indeed is an unnecessary provision
regarding conduct and access rights that would be better dealt with in the access code
of conduct.

The new provision added to section 9 (old section 5) excludes a person from access
rights if he is engaged in commercial business. Why has this been drafted as no
explanation is given? As it stands the provision could prevent mountain guides or
outdoor activity centres from their access rights while engaging in their livelihood
activity.

Section 14, dealing with local authority  powers to remove deterrent signs needs greater
emphasis, i.e. they should be obliged to do so if they represent obstructions to
legitimate access. Locked gates and aggressively placed barbed wire should be
included in the list of obstacles that can be removed.

Finally I am disappointed that section 15 (old section 18) is poorly drafted and could
lead to a spate of hazard warning signs being erected by local councils fearful of
litigation. Also the proposed power to install seats and public toilets should be required
to include scrutiny regarding environmental impact as part of the planning process.



J2/02/1/19
SUBMISSION FROM A KIMBER

I am a mountain guide/instructor, living and working in Scotland.  I also run a 22-bed
self-catering business with my wife, for visitors interested in taking relaxation in the
countryside of Fort William and Scotland.

I have followed with interest the debate on access to the countryside. I was
delighted that the draft bill was amended to allow the majority of outdoor
folk unfettered access to the land so long as they acted in a responsible
fashion, as was clearly demonstrated in the unfortunate F&M outbreak earlier
this year. It was heartening to see that the Scottish Executive took notice
of how responsible country-goers can be when asked, even if no legislation
was forcing them to stay away. These people took notice of the problem and
the vast majority did not go onto the land. It became obvious how important,
access is for the wider community and tourism as a whole. In the Highlands,
outdoor tourism is a majority provider towards the economy of the area.

For this reason I am saddened by the clause in the bill which has appeared and
which I have copied below.

Conduct excluded from access rights includes:

"Conducting a business or other activity which is carried on commercially or
for profit or any part of such a business or activity"

Chapter 3 Section 9(2)(a)

This is all it says in the Bill itself, the Explanatory Notes add that "this
exclusion only applies to commercial exploitation of the land by third
parties and does not exclude the exercise of access rights by persons taking
advantage of the facilities provided by commercial concerns".

If my own business and that of thousands of others in Great Britain, Europe and
North America are excluded from the land, we will have to leave and seek
employment elsewhere. This will effectively be a modern-day..."Clearance".....All
businesses will be effected from transport to accommodation, as our clients will go to
locations, where such draconian legislation is not present. A lot of business run by
the land-owners themselves will suffer, as campsites, accommodation, tea-shops,
bunkhouses and local shops will have less trade.

Along with many of my colleagues I am more than happy to pay for services supplied
on or around the land. These may include secure car parking, footpath maintenance,
tea-shops, accommodation, etc. At present I do pay towards vehicular access on a
private mountain road/track in Lochaber, and would gladly pay towards footpath work
if a nationally worked scheme could be put in place.

My own business could work in partnership with land owners and crofters in a
number of mutual ways, and I am willing to discuss this possibility with those
involved. What I do not feel would be fair or workable is for landowners to ask for



financial reward in return for allowing me access to the land in either my business as
a mountain guide or recreational mountaineer.

I hope that this clause can either be deleted or more accurately defined to
show that it does not effect the business of outdoor tourism and training
providers such as myself who require access to the land in order to survive and feed
the Scottish economy.



J2/02/1/20
SUBMISSION FROM P EASSON

I would like to start by welcoming the removal from the Bill of the:

• Suspension of the right of access by landowners

• Criminalisation of trespass

• Emergency powers of the Local Authorities and Local Authority power to exclude
people from land

and welcome the inclusion of:

• the rewriting of the bylaws section that incorporates both land and inland water

• the reciprocal obligations that have been placed on landowners to act responsibly
in respect of access rights

• duties being placed on Local Authorities to uphold access rights and to establish
Core Path Networks

• the fact the liability remains unaffected by the existence or exercise of access
rights

However I have grave concerns about chapter 3 section 9 (2) (a) which excludes
"Conducting a business or other activity which is carried on commercially or for profit
or any part of such a business or activity".  It is not clear if this will apply to the right
of access for Educational Activities.  As an Outdoor Education Teacher I and many
others earn a living from educating in the outdoor.  Part of this process includes
teaching about responsible access, a necessary and important part of the Bill.
However since a living may be made from doing this will those who do this sort of
work be excluded from the land by the above clause?

Jim Wallace stated that it "makes provision for encouraging local business and
tourism"  Surely the above clause will conflict with this principle.

I also have concerns that:

• the broad definition of curtilage will not allow for access through farmyards, a
practice which is common at present as often hill tracks pass through farmyards
at some stage.

• golf course access for passage only could be a great loss to responsible skiers
and sledgers

• fields containing crops should of course not be damaged, however will the lay
person always recognise when a field is "in crop", might there be a possibility of a
strip of land to be left uncultivated to allow passage or alternative passage



suggested or will there be sufficient flexibility in the act to allow a person to seek
an alternative route.

I look forward to reading the revises Access Code.  This may help clarify some of
these issues.



J2/02/1/21
SUBMISSION FROM A MACIVER

As a mountaineer who is involved in leading groups of people in the Scottish
countryside I wish to take issue with your re-drafted Land Reform Bill, particularly
Chapter 3 section 9(2)(a). This states that access is denied to anyone who is
"conducting a business or other activity which is carried on commercially or for profit
or any part of such a business activity"

Much of the re-drafted bill has been changed for the better and there is no doubt that
someone has listened to most of our original concerns regarding access.

This new clause has put the cat among the pigeons and it is difficult to see how
tourism on which we so much depend can be helped by this clause.

One of our functions as Mountain Leaders is to educate our clients in "responsible
access" and this includes all areas of the country code. In doing this we recognise
the needs of the managers of land wherever it may be to run their estate
commercially and be profitable.

Much of my leading time is with a company which is non-profit seeking and therefore
can hardly be called a commercial organisation. We have guests coming from all
parts of the world to Scotland with the main aim of enjoying our beautiful scenery.
Denying access is a backward step in the promotion of our country.



J2/02/1/22
SUBMISSION FROM T RALPHS

I am writing to express my concern over the land reform Bill and specifically over a
new clause, which appears in the Bill as published, but which was not in the draft.
Under the provisions of the clause, conduct excluded from access rights would
include ‘conducting a business or other activity which is carried on commercially or
for profit or any part of such a business or activity’ (chapter 3, section 9, clause
(2)(a)). This would include both individuals or groups being paid directly by clients,
and individuals or groups being paid indirectly by a centre, by another business
operator or by a public authority to lead, teach, instruct, train and guide. If enacted,
this clause could spell the end for many activity and outdoor businesses in Scotland.

My Credentials
I am a member of the British Association of Mountain Guide and as such a member
of the International Federation of Mountain Guides Associations (IFMGA). The
IFMGA sets strict standards through training and assessment to make sure that it's
members of the highest standard of mountain guide so that the public is protected.
Countries that are also members include: France, Germany, Switzerland, Italy,
Canada, Austria, in fact in these countries it is illegal to guide without being a
qualified member of the IFMGA. I live in England but work by taking clients
mountaineering in Scotland as well as England and Wales, and of course in the Alps.

Reasons
I am very concerned that this clause will make land access to professionals such as
Mountain Guides and Mountain Instructors very problematic in the future. The role of
the Mountain Guide/instructor is a very important one in the British culture, as we
almost predominantly work to train/teach clients good safe mountaineering practice.
Our clients then pass on the techniques learnt on our courses to their friends. I feel
that we provide a very useful service in mountain safety and that this avenue for the
public to learn safe mountaineering protocols will be under threat if the bill is passed
with the above clause is included in it.

A part from the educational and safety aspect that we bring to the mountains we also
bring many clients into remote towns and villages and boost their economy. This is
not just for the time that we have that client on a course but it also for the times that
that client returns (well educated in mountain safety) to enjoy the mountains without
the aid of a guide/instructor.

I shall be grateful if you could bear these factors in mind when drafting the new Bill.



J2/02/1/23
SUBMISSION FROM OFF BEAT BIKES

With regard to the above bill I would like to briefly raise an issue over one specific
part that causes some concern to many local businesses including my own.

Whilst welcoming the vast majority of changes to the original I am unsure as to the
precise meaning and possible interpretation of the clause in Chapter 3 sect 9(2)(a)
regarding commercial and business use/access.

"Conducting a business or other activity which is carried on commercially or for profit
or any part of such a business or activity”

Chapter 3 Section 9(2)(a)

The notes accompanying this clause are not entirely clear as to how and whom it will
affect.

My main concern is that this clause will give landowners an alternative way to stop
access for many of the businesses for whom it is crucial. The problem is in the
interpretation of the "business/commercial" label.  I agree that there may be some
need for a form of financial arrangement in many cases such as mass participation
events but for smaller business who already pay taxes perhaps a similar fee should
be arranged if at all via government.

To summarise the clause needs to be completely clear as to what it is trying to
achieve and not lend itself to the possible heavy handed mis-interpretation by a
minority of restrictive Landowners at whom the whole bill is aimed.



J2/02/1/24
SUBMISSION FROM S DICKSON

As a member of the British Association of European Mountain Leaders and as an
Outdoor Activity Centre manager, I am greatly concerned about the proposed Land
reforms (Scotland) Bill.

Access to the mountains and moorlands of Scotland have been and are a traditional
right. I am concerned that the current proposals which include an ambiguity around
what is and what is not commercial activity will I suspect create a state of confusion.

This may lead to a reduction in tourist activity as costs for professional guiding would
undoubtedly rise dramatically. In addition many would choose to take the risk of
participation without appropriate training and endanger themselves and others.
Overall this will have an effect on the outdoor industry and may result in job losses.

For these reasons I wish to voice my opposition to the bill in its current form and
support the B.A.E.M.L. views on this matter.



J2/02/1/25
SUBMISSION FROM J LEE

From the standpoint of one who enjoys walking the Scottish hills and mountains, I
offer the following comments on the current version of the Land
Reform (Scotland) Bill.

First, I am grateful and pleased that many of the points which caused me concern in
the draft Bill have been altered:
-   a criminal offence of trespass is no longer proposed
-   local authorites or land managers would not be allowed to suspend responsible
right of access
-   local authorites or landowners would not be allowed to exclude persons from
access
-   land managers would have to act responsibly in respect of access rights

I wholeheartedly agree that those who go on the hills and mountains should, in their
turn, act responsibly and avoid damage to landowners’ property and activities.

However, I am still very concerned that the bill, in its present form, still contains
restrictions which would deny a right of access for any activity which is carried on
commercially or for profit.

This could allow uncooperative land managers to impede seriously such businesses
as offer guided outdoor holidays and training.

Members of the public often depend on such outdoor businesses and organisations
for provision of safe and responsible access to the hills and mountains and for
learning these skills and duties themselves.

Also educational authorities may contract these companies to provide supervision,
training and safety cover for schoolchildren taking part in outdoor activities.

Tourism, also, and those rural communities and businesses which depend on it,
would suffer if the outdoor businesses I mention were denied right of access.

I ask, therefore, that appropriately qualified businesses offering outdoor activities
should also enjoy the right of access to the countryside, hills and mountains
proposed for the general public, in the interests of outdoor education, safety and the
rural economy.



J2/02/1/26
SUBMISSION FROM K STEWART

Having commented on the Draft Access Bill I now have the following comments on
the revised Bill.

Generally speaking the Bill is greatly improved especially in respect of criminalisation
and of powers previously given to landowners to suspend access. However, I still
have reservations on the following points:

Section 6f(ii) could still be claimed to apply to the whole of a deer forest.
My comments on young trees also still stand.

Section 9: There remains a problem regarding access for organised groups,
especially those led by professional guides. The clause allows for unreasonable
interpretation involving abuse and infringement of existing traditional practices. It
should be taken out of the bill and the additional historical responsibilities for group
leaders/organisers strengthened in the (Access) Code if needs be. Such people
make a major contribution to tourism and should not be penalised. Likewise, the
clause could also be taken to restrict writers and photographers who make part of
their living from describing the outdoors.

Section 11: There remains potential for difficulties to arise through local authorities
coming under pressure to close areas for extended periods for eg deer stalking. I
have also concerns about "hours of darkness" constraints. Am I to be restricted
should I choose to go for a hill walk at night, or to camp?

I hope these points can be looked at again and suitable amendments made.



J2/02/1/27
SUBMISSION FROM RPM GUIDING

I am a mountain guide operating in Scotland.I have real concerns regarding the Land
Reform Bill Scotland, and the threat of limited or no access to land for commercial
businesses.

My business relies on continued access to the mountains, I earn my living by guiding
and leading others in the Scottish mountain areas. I am concerned that the wording
in the bill may damage my business interests in Scotland, and I STRONGLY
REQUEST that some additional clause is added to protect the livelihood of guides
and outdoor workers who rely on open access to the countryside.

I have to make the point that we are an extremely large body of workers, and that the
impact on income for Scottish tourism would run into billions of pounds.  There are
more than twice as many hill walkers and mountaineers coming to Scotland as there
are salmon fishermen and grouse shooters, and many of those people seek guiding
or instruction in some form or another.

The importance of mountain and outdoor tourism has been well documented
throughout the foot and mouth crisis, surely we don’t have to spell it out again.

I am the training officer for the British Association of European Mountain Leaders
(BAEML), I am a‘  member of the Association of Mountaineering Instructors (AMI)
and the British Mountain Guides (BMG).  Those three professional organisations
alone have a combined membership of well over 1000 people who are highly
qualified and directly employed in the mountains. This does not include Mountain
Leaders (approx 1000 people gain the qualification every year), outdoor centre
workers, photographers, watersports instructors, and all the industries that are
supported by our profession (ie hotels, campsites, shops, pubs, transport
businessesses, etc).

I hope it is very clear that for the sake of tourism in Scotland that this bill is amended
appropriately.

R Potter
Director



J2/02/1/28
SUBMISSION FROM STUART JOHNSTON MOUNTAINEERING

I would like to first congratulate the Scottish Executive for listening and of course
being swayed by public opinion in respect of changes they made from the disastrous
draft bill.

It was also noted that the Minister for Justice Jim Wallace went on public record in
introducing the bill publicly stating that farmers had abused their position in respect
on closing access unreasonably during and after the Foot & Mouth outbreak. He had
also praised the responsible behaviour of the public.

I believe that although positive changes have been made their is still room for further
improvement and balance for mountaineers / public and landowners.

Major changes for the better, I won’t labour but I would like to highlight major
changes that cause me great concern.

MAJOR CONCERN clause of the Bill
: The exclusion of business or any other activity which is carried on commercially or
for profit from the right of access.

I’m a self employed qualified professional mountaineering instructor and I have been
running mountain safety training and national governing body training and
assessment courses since 1992.

Like me they are many more of us who make our living from the mountains and have
lived in harmony with land owners for generations regarding access and without
having to pay for access..

In Scotland, mountaineering courses alone contribute 147 million pounds annually to
rural communities, these figures are quoted from the Higgins report commissioned
by Scottish Natural Heritage. In addition mountain walking and mountaineering
contribute a further 200 million pounds per year to Scottish rural communities.

There are approximately 800 members belonging to the Association of
Mountaineering Instructors throughout the UK which half are based in Scotland
working for outdoor centres or have self-employed status.  We not only make a living
from the mountains but we mainly educate people about our environment, looking
after our countryside and teaching people of all ages to respect other users and
landowners.

If landowners curtail some of the special and diverse areas within the mountains we
use, we will go out of business. The network of small B&B’s, guest houses and
hotels in my opinion and experience will additionally go out of business. I believe that
it would be a grave error for this particular clause of the bill to be finally included. It
basically means that landowners whether they own land and water would have the
right to charge small businesses and educators of the countryside an access fee.
What has changed that this clause needs to be included?



If it is included we will lose much practical countryside education from primary to
secondary education and adult education. How on earth could a landowner define a
small group of friends accessing the land, rivers and lochs from a business. It will
only destroy generations of business and educational establishments having such a
ridiculous clause.

One point to remember if it wasn’t for the educators of our countryside and
mountains the landowners wouldn’t have anything to manage. It takes a team effort
to look after and manage the countryside why exclude small businesses this clause
will not have us teamworking together for a positive outcome. Business users of the
mountains, rivers and lochs have always seen themselves in association with
landowners a kind of kinship however, I feel that this relationship would deteriorate
through irresponsible policing from landowners as seen from the recent foot and
mouth outbreak.

Having a small business for over 9 years now I believe that we truly could not afford
to pay for access and where landowners have inflated prices for access, we couldn’t
afford to move to another area in Scotland as this would again inflate out running
costs and wouldn’t give us the special terrain we need for different types of courses.
We need specific terrain for specific courses to operate.

As a full member of the Association of Mountaineering Instructors (AMI) my
comments and fears are shared through the entire membership.

So, to highlight this point again my major concern is the exclusion of any business or
commercial activity from the right of access.  Apart from the educational problems of
the commerciality and the position of education within this, a clause like this could
effectively quash much small scale business enterprise who would be at the mercy
of landowners who say NO.  This is a major issue, effectively I will not have the right
to access to work.

I would also like the draft Bill committee to refer to the Scottish Sports Association in
respect of presenting oral evidence.

I trust this letter of concern will be submitted as evidence of response.

S Johnston



J2/02/1/29
SUBMISSION FROM HIGHLANDER MOUNTAINEERING

I would like to make a few comments re the Land Reform (Scotland) Bill that I would
urge you to consider. I will keep these brief, as I am sure that you will have many
responses to read through.

I provide mountain walking and climbing instruction in the north of Scotland, and,
although I agree that some commercial activities are potentially intrusive, I would
urge you to consider inserting a clause stating that leading and instructing in
mountainous areas be permitted. This is because of the following:

• What we do is not intrusive. Professionally run instructing activities are
extremely aware of the needs of various land-users.

• Our work benefits the local economy greatly by providing work for local hotels,
guest houses, shops, garages, taxi firms etc. To be limited on hill access
issues means loss of business to us and to them.  Witness the devastating
effect of foot and mouth on the local economy.

• We are responsible with regard to landowners’ interests, and part of our
training of other mountain leaders is to teach them to be likewise.

• We behave responsibly with regard to the environment.
• We make a huge contribution to public safety in the mountains. Without

mountain instructors and their courses, the general public will not be receiving
the quality training that they need to keep them safe.

I urge you to consider supporting the insertion of a clause stating that professionally
run mountain activities be permitted under the Land Reform (Scotland) Bill.

Many thanks for your time.

P Hill



J2/02/1/30
SUBMISSION FROM J HAIR

Salmon Fishing Rights - Crofting Community Right to Buy

It is most disappointing to note this new proposal in the draft bill.

In my experience Salmon fishing interests are already almost universally well and
efficiently managed and provide significant local economic benefits. I challenge the
proponents of this clause to explain how its contents will from the economic
perspective improve on the situation which presently exists.



J2/02/1/31
SUBMISSION FROM BOWLDOWN FARMS LTD

We, as owners of Glendoe Estate and the Fishings of the North Bank of the River
Oich, strongly object to Part 3 of the Land Reform Bill “The Crofting Community
Compulsory Right to buy Salmon Fishings”.

We do our best to give wide access to the fishings on the River Oich by sale of daily
permits, allowing individuals from all areas the chance to benefit from the care and
attention we give to the River.

The Oich has already to a large extent been spoilt by the Hydro Electric Scheme
operating on the River Garry, generating power only at peak periods and without any
routine discharge.

Without security of tenure it becomes very difficult for estates such as ours to
continue their investments on the rivers and encourage locals to take up permits.
Management of the fishings is expensive, and after payment of Ness District Fishery
Board assessments and other annual costs is a very cash negative enterprise.

If the fishings were to be taken on by crofting communities, it is hard to envisage how
new investment and indeed annual maintenance will be funded.  In this day and age
conservation is all important and, without considerable external funding, the high
standards expected by most estates cannot possibly be continued without cost to the
local inhabitants.

G and H Vernon, Directors



J2/02/1/32
SUBMISSION FROM G TALBOYS

I am not sure what constitutes evidence in respect of the Land Reform (Scotland)
Bill, but I do feel that it should contain something to the effect that anyone who owns
land over a certain acreage should be required to conform with residency
requirements - an individual should live in Scotland long enough in each year so that
they pay their tax in Scotland; a company should have its head office in Scotland and
pay its tax in Scotland. This would, hopefully, prevent the position whereby wealthy
individuals and corporations can buy large parts of the countryside, make money
from it or speculate on its value, yet never set foot in the country or care very much
for the land, its flora and fauna, and the people who live on and from it.



J2/02/1/33

SUBMISSION FROM THE ASSOCIATION OF MOUNTAINEERING
INSTRUCTORS

I am writing as Chair of the Association of Mountaineering Instructors, and I believe
that the views I express are shared by all of the eight hundred members.

Members of the Association hold one of two qualifications which are recognised
throughout the United Kingdom for leading and teaching mountaineering, in summer
and in winter respectively.

Over a hundred members of the Association live and work in Scotland, while a much
larger number spend a part of their working year there.

A high proportion of Association members make their living through their work in the
mountains. Some of them work in schools and outdoor education centres. Others
work for small businesses or as sole traders providing leadership and tuition in
mountaineering to individuals and small groups of clients.

The clients who are taken into the Scottish mountains go there to enjoy healthy and
exciting recreation in beautiful places, and to learn the skills of mountaineering.
Members of the Association teach not only technical skills but also safety skills and
how to behave responsibly in the mountains to safeguard the natural environment
and the landowner¹s interests.

Mountain walking and climbing bring visitors to the mountain areas of Scotland who
make a very significant contribution to the local economy. Mountaineering instruction
businesses are just one small part of that economic activity.

Conducted as a form of business, mountaineering instruction is entirely in keeping
with the rural way of life. Groups are small and behave quietly and responsibly on
the hills. Access restrictions are respected.

The work of the Mountaineering Instructor depends on having access to mountain
land, and in general my colleagues and I welcome the access changes in the Land
Reform (Scotland) Bill. There is much in it which we regard as very positive.

However, there is one area of grave concern, and this is the part of the Bill which
states that access to the mountains for commercial activity will be excluded from the
new rights. We believe that there are indeed a number of forms of commercial
activity which are inappropriate in the mountains. However, we believe that what we
do is appropriate and makes a positive contribution in ways already outlined.

We would like to see in the Bill a footnote which makes clear that leadership and
instruction in the mountains are not included in the Œcommercial activities¹ to be
excluded from the new rights of access.

I hope I have explained my case clearly because this matter is of great concern to
me and the other members of the Association of Mountaineering Instructors.



We would be most grateful for any assistance you are able to give in bringing about
this small change we are requesting,

Anne Vowles
Chair
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J2/02/1/34
SUBMISSION FROM ROTHIEMURCHUS ESTATE

Thank you for the opportunity to comment on the changes to the proposed bill.  Our
comments are as follows,

The Bill has difficulty grasping the concept of balance and inclusion.
As a previous member of the Access Forum, which achieved the impossible by
improving access arrangements to the open hill, I am now devastated by the lack of
sensitivity to countryside and access issues displayed by the law making process.
Whilst some improvements have been made since the draft bill the current stage
demonstrates a lack of balance which might well result in access to the countryside
becoming less welcoming than now and so completely fail to meet Ministers’
original intentions which I believe were to enhance opportunities for outdoor
recreation.

For example in relation to tourism

Legally assured public access requires legally assured public management. With no
assurances on public liability and no public duties to manage the proposed core path
networks how can the following be addressed?

• How will different recreational needs be provided in a way in which for example
the interests of walkers do not clash with those of horse riders?

• How is countryside recreation to be promoted within Scotland to our own people
and other UK and overseas visitors?

• How will visitors find the best facilities for their individual needs?
• Where is the incentive to manage land with quality of recreation as an aim?
• Who is going to promote countryside recreation in a way that will build business

from World markets?
• Who is going to manage core path networks and outdoor recreation to what

standards and submit their management to inspection?
• How are people who work and care for the land going to be persuaded that more

tourism is in their interest?

Where has the commitment to public responsibility gone?
By dropping the emphasis on public duties and behaviour the bill perpetuates the
myth that the countryside can look after itself without incentive. What other service is
done well without incentive or clear duties coupled with funding?

Where are the references to jobs, economic benefit and growth
The bill removes pride and incentive in the management of access from the occupier
of the land and replaces it with public duties to “keep open” but few if any public
duties for responsible management.   There is a complete underestimation of the
work needed to manage for access properly.  What would our public roads be like if
there were no authority with a duty to manage?  How good are local authorities at
allocating funds to paths now?  What is there in the bill to change that?



2

Organised Groups
Rothiemurchus Estate is pleased that the right is to be for informal access only as
agreed by the Forum. Access requiring pre-arrangement, whether by schools,
commercial groups or others, requires to be co-ordinated with other groups and land
management.  It is only the owner of the land or those working with the authority of
the owner who can provide the assurance necessary to all for the experience to have
a reliable prospect of success.

Commercial Groups
We are also pleased that business and commercial activity have been excluded as
this leaves the incentive for the owner to maximise the business and jobs potential of
the land. We agree that in “human rights” terms everyone should have the personal
right to be on land providing they are not causing damage, we also agree that this
does not extend to operating a business on the property of another.

No Public Duty to Manage?
Rothiemurchus Estate is pleased that Scottish Natural Heritage has a duty to
promote compliance with the Code. We find it difficult to establish how this will be
done without additional powers and beyond the reach of pubic sector management
(weekends, night and less developed or remote places).

In the time available I cannot find who is responsible for maintaining core path
networks.  This is the most essential part of the package and has been the main
reason for routes being lost in previous decades.   Maintenance needs to be defined
to include clear responsibilities in relation to route management, surface
maintenance (especially now that there is to be a public right for people on horses
and cycles), behaviour, litter collection, and promotion.

It is noted that the Proposed criminal offence has been dropped. Now that access, to
be exercised responsibly, is to be a public right how can occupiers of land and the
public be assured that inappropriate behaviour will be addressed?  Who do users
and managers telephone if inappropriate behaviour is occurring?  Who has a duty to
come?

Byelaws, threat to jobs
Section  (12) provides for Local Authorities to make Byelaws to regulate the use of
vehicles, sporting and recreational activities etc …in order to protect and further the
interests of people exercising the right of access.  While the council will have to
consult with the owner of the land the owner’s permission should also be required in
order to establish the Byelaw.  Otherwise the Act could be removing the rights of
occupiers and be an inhibition on land use and local jobs.

Camping, no discouragement of formal camping grounds please
Any changes to the 1865 trespass act should maintain the offences of lighting fires
without permission and camping without permission within five miles of a quality
assured camping area.   For visitor enjoyment and public health reasons there is a
real need to provide more and better camping areas and so they should not be
discouraged by permitting wild camping free of charge in their vicinity.
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We find the timetable for the bill, which has seen so many changes much too
quick for people with other jobs to be involved meaningfully.  In future can we
please have longer to discuss things properly and write well referenced short
suggestions.

J Grant



J2/02/1/35
SUBMISSION FROM H MCCUBBIN

I made a submission to the public consultation on the above Bill. I have much
experience of walking in Northern Europe and I am particularly concerned that
restrictions on a right to roam will be perceived by potential visitors from abroad as
adding uncertainty to them being able to enjoy our wonderful countryside. Although the
revised Bill is much improved, I would like to draw to your attention the following

Purpose of Act (line 1)
The words "and regulate" have been inserted where the Draft Bill simply said "An Act
....to confer public rights of access". This may open up the Bill to amendments justified
on the grounds that they are needed to help "regulate" public access. I consider that this
addition should be removed.

Local authority power to exempt land (S11)
The fact that SNH is NOT being given powers to declare land exempt begs the question
why should local authorities have such a power?  Local authorities will be given
extensive new powers under section 12 to make byelaws over any land and water. This
is a major extension of their existing powers and should be sufficient, along with the
power to erect and remove advisory notices.

Powers of ministerial discretion (S4, S8)
If new problems arise the principle should be to resolve them first of all through
modifications of the Code and then to the Executive. Then legislation specific to the
problem should be put before the Parliament, or amendments made to any other
legislation impeding on the problem i.e. health and safety, quarries, conservation,
animal health etc.

Legal position on land excluded from the right
There is a need to clarify the legal position of access on land that is excluded or
exempted from the right.

The Outdoor Access Code [10]
The content of the Code will be crucial.  The Code should be guidance on, rather than
rules of, responsible conduct.

Exclusion of land on which crops are growing [6(j)]
This should be amended so that such land is not excluded.  The Outdoor Access Code
should define when the right should not be exercised in relation to crops. If the Bill as it
stands is enacted there is a risk that political pressure in the future would extend the
exclusion to other land.  Access on field margins is problematic as land is often
cultivated right up to field boundaries to comly with the regulations surrounding support
mechanisms.  There is a problem with defining a crop which would be better dealt with
in the Code than on the face of the Bill.  The code can be adapted to reflect changes in
agricultural practice and the above mentioned support mechanisms.



Exclusion of farmyards [6(b)(i)]
Many routes, are through farm steadings and may be excluded from the right.  There is
a need for an amendment to ensure that there is a right of passage in such
circumstances unless a practical alternative route has been provided.

Exclusion of business activity [9(2)(a)]
This should be amended so that business activity falls within the right.  The Code
should include guidance indicating that the more organised an activity and/or the
greater impact it might have then the more consultation with land managers would be
expected.
Exclusion of land held by the Queen [6(e)]
This should be removed.  The security argument is questionable and a right of
recreational access is unlikely to have much influence on criminal activity.

Golf courses [9(e)]
Being on a golf course for recreational purposes would be excluded.  This should be
amended so that golf courses have the same status as other land developed for
recreational. The Code should define responsible behaviour in relation to golf courses.

Land set out for a particular recreational purpose is excluded [6(f)]
This would be open to abuse.  Presumably this would extend to grouse moors, deer
forest and fishing beats. The Code should deal with responsible behaviour in relation to
these activities.

Local access forums [24]
This should be amended so that in National Parks the National Park board, rather than
the local authority, should set up the access forum(s).

Estate Policies [6(b)(ii)]
It appears that estate policies would potentially be excluded from the right.  If so, it
needs to be amended.

School grounds [6(b)(iii)]
There is a concern that in some circumstances this wording could include extensive
areas of land not close to the school.

Need for general duty on Government Departments
To ensure that current access liberties are not undermined I recommend that an
additional general duty to further the aims of the legislation should be applied to all
Government Departments and public bodies.



J2/02/1/36
SUBMISSION FROM ALAN CRICHTON MOUNTAIN SKILLS LTD

While welcoming that the general principle of a right to responsible access has been
recognised in the Scottish Executive’s Land Reform Bill, I would wish to express
concern at the impact that some provisions on the Bill could have on my business. I
very much appreciate the efforts you made for our cause during the Foot & Mouth
incident and trust that you will again pick up the political cudgel in order to assist
your Outdoor Activities supporters.

I wish to reiterate my grave concerns over a new clause, which appears in the Bill as
published, but which was not in the draft. Under the provisions of the clause, conduct
excluded from access rights would include ‘conducting a business or other activity
which is carried on commercially or for profit or any part of such a business or
activity’ (chapter 3, section 9, clause (2)(a)). This would include both individuals or
groups being paid directly by clients, and individuals or groups being paid indirectly
by a centre, by another business operator or by a public authority to lead, teach,
instruct, train and guide. If enacted, this clause could perhaps spell the end for my
Company and the great majority of my kindred businesses in Scotland. I am a
Professional Mountaineer, offer a high standard of professional service and consider
it a privilege in the first instance to have access to our mountains. How can we
impart to people the necessity of looking after our environment and respecting others
property if not by taking them into the mountain environment and instructing
professionally.

I understand that walking and wildlife tourism contribute more than £500 million
annually. The threat posed by the Bill in its current form to my business and others
could be very serious. I trust that you will endeavour to assist our cause.

Alan Crichton
Director



J2/02/1/37

SUBMISSION FROM SCOTWAYS (The Scottish Rights of Way and Access Society)

ScotWays receives direct funding from the Scottish Executive towards the
cost of its core activities of protecting access, principally along rights of way, and
resolving disputes. In addition, it has received grant-aid from Scottish Natural
Heritage for the past 8 years towards preparation of the National Catalogue of
Rights of Way (CROW) and continues to receive aid from SNH in maintaining
CROW. We are also the principal organisation involved in sign posting access
routes and have recently been awarded a further contract by SNH for a further 240
signposts.

In view of the fact that both the Executive and SNH regard us as of particular
importance in these access related fields and in view of the need for the
Justice 2 Committee to understand the ongoing difference between the
principal access legislation and the ongoing right of way legislation, we
believe that it is of the utmost importance that we should be given the
opportunity of providing oral evidence in addition to the written evidence
which we will be submitting next week.

The Scottish Parliament has a unique opportunity to resolve the potential problems
that may arise from the introduction of access legislation alongside ongoing rights of
way law. By adopting our proposals, these problems could easily be
eliminated.

It would appear to be perverse not to take the opportunity to hear the views of the
very body that is aided in its access work by the Executive and SNH.

We trust that this request will receive favourable consideration.

A Valentine
National Secretary

INTRODUCTION

We welcome the Bill’s recognition of the continuing importance of rights of
way, both on account of their historical significance and also their current
utility.   There are almost 7000 recorded rights of way in Scotland, from old drove
roads over open countryside to the very numerous paths of shorter length in or close
to urban areas.

Rights of way are rights of passage between two given points and once
constituted (by 20 years use) cannot be closed save, in special circumstances, by
rarely used, complex, statutory procedures.   On the other hand, access rights,
created by the Bill, are general rights of access to all land, except where excluded by
the Bill or by a Local Authority’s exercising closure powers contained in the Bill.

It follows that, in many places, access rights in view of their near universal
nature, will overlap rights of way.  Suppose, for example, that the two rights



overlap on a path crossing a piece of land.  The Local Authority will have power to
exclude the land from access rights i.e. to stop people walking on the path by virtue
of these rights but cannot prevent people using the right of way on the path.

It is important to appreciate this very significant difference between access
rights and rights of way.  The latter are of great public importance as they form
the only unqualified and guaranteed means of access between two places,
especially in passing through a farmyard or close to other dwellings or
through newly planted woodland.

Over the centuries a substantial body of rights of way law has developed and this
differs in several respects from the new access rights law introduced by the Bill.  As
the two sets of rights will co-exist it is essential, if disputes and litigation are to be
avoided, that the older law be reframed so as to harmonise with the new and to
make clear, for the avoidance of doubt, that the Bill’s provisions will not in any way
adversely affect rights of way.  At the same time, we think the opportunity should
be taken to update and clarify the older law in some minor respects.

We divide our proposals into two sections as follows.

1.  Provisions to harmonise the law of rights of way with the new law on
access rights and to update the law of rights of way in minor respects.

2.  Our comments on the Bill.

Section 1
Proposals to harmonise the law of rights of way with the new law on access
rights and to update the law of rights of way in minor respects.

1. RESOLUTION OF DISPUTES.   A dispute regarding a right of way must, at
present, be resolved by raising an Action of Declarator – an expensive, time
consuming and complex procedure, possibly ending in the House of Lords.
The Bill provides for a summary application to the Sheriff for the resolution of
access rights disputes, and this procedure would equally well suit rights of
way.
We suggest that a small amendment be made to the Bill to this effect and that
Actions of Declarator in connection with right of way be abolished [25(1)].

2.  CYCLISTS ETC.   There has for long been uncertainty as to whether cyclists,
horse riders and wheelchair users may use rights of way, except where the right for
that category of use has been established.
We think all three categories should have the right and that this should be
clarified, subject to the requirements of the Code.

3.  ANIMALS ETC.    The types of creatures that should be kept away from
rights of way should be clarified.   Previously, bulls were the main hazard but one
may now meet farmed deer, llamas, boars, ostriches and so on.  A clause
regarding this should be included.



We suggest below (Section 2, page 4, ANIMALS) a similar clause for the Bill as
a whole dealing with core paths and, if it is accepted, a separate clause for
rights of way alone, as suggested in this paragraph 4, will be unnecessary.

4.  DOGS.   The present law is uncertain as to whether a walker on a right of way
may be accompanied by a dog.  We think this should be permissible but that dogs
should be kept at all times under close and proper control.
A simple addition to the Bill will suffice.

5.  TERMINI.     The present law requires that a right of way must begin and end at a
public place.  This causes difficulties and arguments as to whether mountain tops,
beauty spots and so on are “public places”.
We have long advocated that a right of way should begin and end at a place of
public resort and a simple addition would give effect to this.

6.  SCHEDULE 2.   Clause 3(b) repeals certain provisions of the Countryside
(Scotland) Act 1967 relating, inter alia, to the diversion of public paths.  Clause 6 (b)
states that these provisions will continue to affect land where access rights are not
exercisable.  As access rights are exercisable over most rights of way it follows that
the repeal provisions will apply to rights of way.
At present, under a diversion order, the diverted part of a right of way continues to be
part of the right of way.  However, if diversion orders are abolished it might be
claimed that under Clause 3(a) the rights of the public are secured by the rights of
access granted by Section 1 of the Act.  The right of way would become
discontinuous and broken into two parts, the diverted part being subject only to
access rights.  The right of way might even be lost.
We suggest that section 35 and related sections of the Countryside (Scotland)
Act 1967 should not be repealed so far as relating to rights of way but a small
adjustment should be introduced to deal with minor deviations.

Section 2: OUR COMMENTS ON THE BILL

CLAUSE 6:  Conduct excluded from access rights.
We are unhappy about parts of this clause in that some of the definitions may be
insufficiently precise to avoid argument.  At the same time we doubt whether it is
possible to enumerate specifically what is intended so as to suit all circumstances.

Thus, Clause 6 (a)(i) excludes from access rights land on which there is a “building
or other structure” and, presumably, “structure” includes e.g. wall, fence or gate.  If
walkers have no access over such structures, their exercise of access rights on the
other side would be impossible.
An amendment is required.   On balance we think 6(a) and (b) (i) to (iv) should
be expressed in as general terms as is possible with the proviso that, in their
interpretations, regard should be had to the Code.

CLAUSE 7:  Provisions supplementary to Clause 6.
As in the case of Clause 6, we think that some of the exclusions may cause
difficulties.



CLAUSE 7 (7)(a):  Plantations of Trees.
This exclusion will cause difficulties.   We doubt whether it is necessary because
Foresters must take note of Forest Design Guidelines.
We recommend that the subsection be deleted or, at the very least, a
requirement be placed on forest developers to provide paths and stiles or
gates in new plantations at appropriate and clearly marked points to ensure
that access through such plantations is not excessively restricted.    This
should be clarified in the Code.

CLAUSE 8:  Adjustment of land excluded from access rights and
CLAUSE 11:  Power to exempt from access rights.
These two clauses confer very wide powers on Ministers and Local Authorities who
are not required to give any reasons for making orders.  The Bill should state some
criteria for modification and exemption.

In Clause 11(2), a Local Authority should be required to consult the Local
Access Forum before making an order; otherwise the Forum will be unable to
fulfil its functions under Clause 24(2).

There should be added to Clause 11(2)(a) a, a further sub-clause to the effect
that any order made under Clause 11 should not interfere with any public right
of way or navigation.

CLAUSE 12: Making of byelaws.
As in the case of Clause 11(2) above, the bodies to be consulted should include
the Local Access Forum.

CLAUSE 17: Core Paths Plan.
The requirement on Local Authorities to prepare core path plans is welcome, but
there seems little point in this provision if Authorities are not bound to
implement their plans.  Such an obligation should be included.

CLAUSE 28. This applies Clause 15, which empowers Local Authorities to take
certain steps regarding ground affected by access rights, to rights of way, requiring
similar steps to be taken.  In view of the wide nature of these powers, it should
be made clear, for the avoidance of doubt, that their exercise must not affect
rights of way.

ANIMALS.  Please see Section 1 (4) of this paper regarding rights of way.
We suggest a similar clause to that mentioned in (4) for inclusion in the Bill
except that the clause would refer to core paths and thus encompass both
access rights and rights of way.

SPECIAL NOTE.
We have prepared detailed wording for inclusion in the Bill to give effect to the
proposals in this paper.  These will be available at the appropriate time when
required.

"Safeguarding access since 1845"



J2/02/1/38
SUBMISSION FROM HF HOLIDAYS

HF Holidays is an Industrial and Provident Society, owned by its members to provide
Walking and Special Interest holidays. We currently own 19 Country House Hotels in
the UK, three of which are in Scotland. Our Scottish operation struggles to be
economic as a result of the shorter walks season in Scotland and the distance from
continental Europe.

We welcomed the original access proposals in the Draft Bill as these did not
distinguish between private and organised (commercial) groups.

Unfortunately, the published Bill in Chapter 2 Paragraph 9.2a is not clear on the
meaning of "conducting a business or other activity which is carried on commercially
or for profit or any part of such a business or activity". Such business could be
anything from a hot dog stand to leading parties of tourists on walking holidays. HF
Holidays is concerned that as an Industrial and Provident Society, apparently
engaged in a commercial activity, yet non-profit seeking, our right of access would
be excluded.

Such were our access difficulties when we purchased our most recent Scottish hotel
at Pitlochry five years ago, we were obliged to employ a Land Agent (at a cost of
several thousand pounds) to negotiate access for us. Even then, only about half the
landowners contacted gave permission for us to take walking parties on their moor
and mountains; the others refused. There has always been the understanding of de
facto access to moorland and mountain in Scotland (albeit contested by many
landowners). The Bill now implicitly removes this for commercial groups. Not having
the extensive Rights of Way network enjoyed in England and Wales the Bill as it
stands leaves commercial groups in a worse position. It would also appear to be
poor legislation, as one can imagine groups of led walkers wanting to exert their
individual right to access thereby causing problems of interpretation.

If the reference to business/commerce remains as it is, with landowners and their
associated organisations using it as a means of excluding groups from the hills, then
HF Holidays’ operation in Scotland, and the varied employment this creates, will be
put in jeopardy.

I urge the Scottish Parliament to reconsider this paragraph of the Bill.

A Berlyn
Head of Walking Operations



J2/02/1/39
SUBMISSION FROM RISPOND ESTATE

The compulsory right to buy salmon fishings can be argued under many categories
but as the draft now stands the result may well be the creation of many economic
wastelands.

At present salmon and seatrout are under pressure from a number of known and
unknown challenges.There is a large and expesive body of research being
undertaken and funded mainly by fishery proprietors.Any uncertainty at a juncture
like this would be very detrimental.

We at Rispond invest more into this research than our little river produces in
revenue, we believe that we are investing for the future of salmon and seatrout.If the
possibility of that future is removed I would doubt that we or others in similar
positions would invest to the same levels.

I could argue on many other levels but I will leave this to others.I fear already for the
survival of these magnificent fish and any actions that do not promote these species
must be resisted at all costs.

C Marsham



J2/02/1/40
SUBMISSION FROM CLAVA LODGE HOLIDAY HOMES

I am writing to you on behalf of myself and my partners to make known our
concerns about the proposed changes to the draft Land Reform Bill.

Rivers as presently operated and maintained make a substantial contribution to
communities and tourism and for the most part do not require public funding. We
have a complex of 14 self-catering cottages, chalets and apartments in Strath Nairn,
and have the title to a one and a quarter mile fishing beat on the River Nairn, which
passes through not only our land but that of the neighbouring Estate. Although not a
large stretch it does play a major role in our business.  The fishing, free to our
residents, is a main marketing point. Many of our guests, regular and new, enjoy
fishing here and it is certain that the loss of the fishing rights would have a
significantly detrimental effect on our tourism business. Our sale of Day Permits is
not lucrative, only bringing in about ?500 to ?1500 per season, depending on how
wet or dry a season it has been. This money goes towards the cost of title and
upkeep of the river bank, which needs ongoing maintenance, to repair damage from
floods, ice and generally keeping undergrowth and trees in control. This is only
viable as it is done in house and subsidised by our Holiday Homes.

From our experience of running this beat for upwards of 40 years, we do not think
that crofters, on the poor cash return from letting, could maintain the long-term
funding for conservation and river maintenance, so necessary now as global
warming sees an increase in floods and with the continuing decline on Salmon
returns. The passing of this Bill can only result in a sad decline of the maintenance of
rivers, conservation, tourism and employment in the Highlands and Islands.

We would like to see the removal of salmon fishing from Part 3 of the Bill, but would
have no objections to it being put on the same footing as the community right to buy
in Part 2. This will take away the current uncertainty, long-term investment will
resume and local employment will be safeguarded.

M Smith



J2/02/1/41
SUBMISSION FROM K SHADE

I have read the Bill, and this letter will form part of my evidence, however I have
been unable to examine the associated access code as it is not yet published,
therefore it is very difficult to submit comments or evidence for the closing date of 21
December 2001. I therefore believe that it would only be fair if you extended the
closing date for at least a month after the access code is published, this would allow
all interested parties some time to give both the Bill and Code some careful
consideration.   I believe that my property may be the worst affected by the Land
Reform Bill regarding access, I must therefore ask you to please allow me
sufficient time to give oral evidence to the committee.

1. INTRODUCTION AND BACKGROUND
I own Easter Bavelaw Farm, which is an enclosed farm, situated in the Pentland Hills
Regional Park (PHRP)
I store within the farm  (free of charge) all of the equipment used for the Balerno
Childrens Gala.
I store within the farm  (free of charge) the Balerno Threipmuir Reservoir Fishing
Club boats etc.
I am a member of the Balerno Community Council and my duties are planning and
access.
I am also a Director of a Company involved with exports and overseas tourists
visiting the UK.

I have previously submitted comments and objections to the Review of Access on
the 26 June 1998,
The Land Reform proposals on the 18 November 1998,  2 September 1999,  and 20
June 2001.
It may be that the Bill and Code may have little effect in some areas of Scotland, but
it will have a serious effect in other parts such as my farm.  We already have within
the PHRP a core network of Right of Way paths, I therefore fail to see any good
reason for this Access Bill being applied to my farm. I am also concerned whether
these very important issues can be reasonably debated and decided upon without
the assistance of an independent and impartial body to closely examine and
question the Bill in detail.

The proposals appear to be diminishing or extinguishing my rights of
ownership, and introducing nationalisation of land through the back door.  I can
remember the farm having private keep out signs for the last 30 years, I have
continued with this practice since taking ownership in 1991. These proposals should
not force me to remove these signs or allow access into my enclosed privately
owned farm.

I also believe that my rights will be badly effected by the Bill , I am therefore opposed
to your access proposals, as they may turn my property into a public park.  I also
note that in some areas, these radical proposals appear to contravene the
European Convention of Human Rights and Natural Justice.
The Bill also appears to victimise a minority group in Scotland, those who own or
manage land.



Liability, are the authorities going to accept liability for any damage or injury to any
person or property including the farmowner and farm property, due to the public
having access to privately owned land, surely the landowner cannot be held liable
and any claims by the landowner or any other person must be made against the
authorities, as it is they who are responsible for giving the public a right of access to
privately owned property.

I have also attended separate meetings held by the Scottish Farmers Union, and
Scottish Landowners Federation, many of those attending were very concerned
and were opposed to the access parts of the Bill.
I for one would not have purchased my property, had I known that this bill on access
was going to become law, and I certainly would not make any other plans to own any
property in Scotland.  The Bill appears to be based on a mixture of communist
ideology, political necessity and driven by those with envy of anyone owning
property, whether they have worked for it or not. The proposals appear to be
opening the gates to remove the rights of an individual, or business to manage or
own any property, in this case the target is simply rural properties.  Your proposals
are clearly giving out the wrong signals to many in the International and British
Business Community, there is a very real danger of many reducing future
investments in Scotland, they may now prefer to invest in a country with a better
track record regarding ownership of property, I am surprised the Scottish Executive
is endangering confidence in any part of the Scottish economy.  I have certainly now
noted a number of significant moves by companies now reducing their Scottish
exposure.

I AM A FARM OWNER, WHO ALSO GOES WALKING AND CYCLING,  my farm
would probably be amongst the worst effected by your access bill, I therefore must
object to your bill, as it is removing the actual rights of a land manager to manage
the land and it is giving those rights to the Local Authorities. Your Bill is simply
unmanageable on the ground, and has all the ingredients for a costly and
bureaucratic time wasting mess, it will only make matters worse and increase
conflict between all the parties concerned.

EASTER BAVELAW FARM.  My farm is approximately 450 acres, which is a
medium sized farm.  It has three miles of dry stane dykes and fifteen miles of other
fencing, which enclose and criss-cross over my farm and fields.  The farm has land
on both sides of Threipmuir Reservoir, the farm is also surrounded by paths used as
rights of way, including a path which also runs through the south side of my farm, I
understand this is the busiest used path going through the Pentland Hills, The PHRP
has in excess of one million visitors per annum.

PENTLAND HILLS REGIONAL PARK (PHRP).  Unfortunately my farm is situated
within the boundary of the Pentland Hills Regional Park, which since the creation of
the park has become a very busy and troublesome area, the PHRP has in excess of
one million visitors per annum. I have experienced substantial problems in trying to
manage my land, and unfortunately there are an increasing number of people
visiting the countryside who have little or no respect for land management or
other people’s property. I am very concerned about the amount of walkers, dogs,
cyclists, and horse riders etc. who will believe they are free to stray off the rights of
way paths in the area of my farm, and then decide to wander all over the farm. Such



actions will cause considerable damage and management difficulties for the land
manager, who will be unable to manage the access and should the manager attempt
to manage the access then the manager will be committing an offence according to
the Bill.

PHRP MANAGEMENT.  To add to the problems the park management have over
the years encouraged more visitors to the area. They have also placed a public car
park near my farm entrance, it has encouraged a lot of lurking around particularly
when it is dark,  It has brought with it a lot of rubbish dumping, damage to my fences
and gates, and crime including breaking into cars by some involved in drugs.  It has
added to my difficulties and when the car park is full, they park on my access road
and block it off.  The park rangers have also in the past been banned from my farm
because of the difficulties they have caused my farm over the years, one example
was when they were removing large stones from my dykes to make path drains. I
understand from the Park management that there is in excess of one million visitors
to the Park per annum.  I am pleased to say that the Park management and
rangers do now appear to appreciate the farms difficulties and I believe they
are now trying to help.

PHRP MANAGEMENT AGAINST THE ACCESS PROPOSALS.  I also note that on
the 30-7-98 the Pentland Hills Regional Park Management, also submitted written
comments on the SNH access proposals they appeared to be against them, they
stated,  "It seems clear that increasing numbers of visits to land not primarily
designated for recreational purposes will lead to a raised level of concern
amongst landowners and land managers, and increase the likelihood of
confrontations and claims that legitimate economic activity is being curtailed."
"It seems unlikely that this could ever be acceptable in an area as heavily
visited as the Pentland Hills, and a move towards free and unhindered access
as a right would run the risk of shifting the balance too far away from the
responsibility of the visitor"  "The Access Concordat is of great value and should
be built upon, rather than being swept away, by any new legislation."

EXISTING RIGHTS OF WAY.  I often exercise the existing core network of rights of
way paths, which appears to work reasonably well for the majority of responsible
people, when, they are walking or cycling in the countryside and hills.  If someone
asks me for permission to camp on my farm or use my land for any other purpose, I
will normally make an arrangement for them to do so, this may include payment.  I
also explain this to those who trespass over my farm and advise them of the Rights
of Way routes to use, to avoid causing any more damage or disturbing the area,
including my privacy and those who may have paid to be on my land, and farm
animals, wildlife and plants.

TRESPASS PROBLEMS.  Unfortunately there are an increasing number of people
visiting the countryside who have little or no respect for land management or other
peoples property and they also lurk around the farm at night.  We have also had
reason to ban certain people from our farm property, the proposals must not now
give them rights to have access on my privately owned land.  Many cause damage
and management difficulties, also leaving a variety of disgusting rubbish behind
them.  If they are asked to please leave my property and stick to the rights of way,
they will often argue and become extremely rude and simply tell you to ---- off, there



have been occasion’s when we have been threatened, attacked and assaulted.  As
a result of such problems, we have on the rare occasions, exercised our right to
remove persons from the farm, using the minimal amount of force required to protect
our selves and farm property from damage.  In remote area’s it is not practical to
ask the Local Authority or the police for assistance, as it could take a very
long time for them to respond, we therefore do not normally report such
incidents.   

TRESPASS ASSAULT,  On the 5 January 1998,  I also had trouble with some
persons who could be described as animal rights activists or environmental
terrorists, when I asked them to leave my farm they became verbally abusive and
then punched me in the eye smashing my glasses the broken glass just missed my
eye, but they did manage to break two of my fingers, fortunately my son in law was
nearby and we advised the trespassers to stay where they are, as we were going to
call in the police, they again became aggressive and said they were not going to wait
for the police to arrive, we then ensured that they left the farm.  We also telephoned
the police but by the time they arrived the trespassers had long gone.  We have
good reason to believe that they and others have regularly continued to trespass on
the farm in the hours of daylight and more worrying during darkness causing more
damage etc. However I have taken steps to reduce these problems by encouraging
people to keep off my farm, I must therefore retain the right to manage and
control access to any part of my property at all times.  I do not believe the
Local Authorities are capable of managing all of the likely problems that will
happen as a result of the so-called responsible access, on my farm 24 hours
per day.

TRESPASS DAMAGE, I am greatly concerned at the amount of damage done to my
property by the volume of trespassers in the park, some with dogs, which do attack
the farm animals and wildlife.  I could no longer effectively manage the farm and
keep up with the levels of damage and contamination caused by trespasser’s to my
farm signs, fences, dykes, gates, buildings and private drinking water supply, as a
result we have closed down the farm operation and keep it on a care and
maintenance basis only,  until such time as the problems associated with managing
the farm within the Park could be sorted out, and I believed that we had sorted out
most of the problems, unfortunately it appears that your Bill will simply make matters
much worse.

TRESPASS CONTROL, the park management have recently agreed with my
request to improve and alter the exiting route of Right of Way path which goes
through the south side of my farm, the path is over a half mile long and has cost
approximately £28,000-  and it has greatly discouraged trespassers, the Park have
also introduced some new route markers for the visitors to the Pentlands and it
appears that these initiatives have reduced the problems.  We have also over the
last few years and mainly at the weekends, taken a more positive approach to
control the trespasser’s problems, if I see someone on the farm I know that they
have no right to be there and can approach them and explain the importance of
sticking to the rights of way and I am pleased to say we appeared to be greatly
reducing them. However if your access Bill comes into operation, it will simply
make matter worse, I will then have many people on the farm and they will
believe they have a right to be there, and if I were to attempt to manage the



access, they would then believe that they will be able to make a complaint
against me.  I would therefore be extremely disappointed to find that all of our work
in this area was for nothing, and that my rights to own and manage my property was
being diminished or extinguished.

NEW SECURITY COSTS COMPENSATION.  I alone look after my farm, but
unfortunately I am in other full time employment away from the farm, that being the
case can you please explain to me, how, I can possibly maintain a 24 hour farm
security surveillance, 365 days per year, in order to control and check that the
visiting
public that you are giving access to my land, are exercising access responsibly.
There are 168 hours in 7 day period, if I employ one person for 42 hour period I
would therefore require 4 persons each week to maintain a 24 hour security, the
authorities must offer me compensation to cover these costs.

LOCAL AUTHORITY’S.   I must retain the right to manage the access and ask
people to leave, this cannot be left to the local authority to control, as they do not
have sufficient manpower or time to cover all of the security, management and
safety problem’s which may arise, particularly in remote countryside areas, it could
very easily take them a considerable period of time to arrive. I also do not believe
that they are the right people to get involved in the countryside access management
problems on privately owned property.  I have made a number of complaints
regarding the rules applied within the park involving the Edinburgh Local Authority
they ignored them.  I was advised to make an official complaint against the
Edinburgh Local Authority to the Ombudsman, they were found to be very guilty of
maladministration.  I had hoped that as a result of the Ombudsman’s highly critical
and damning report, that things might improve.  The Council initially apologised paid
some compensation and offered to help me overcome the farms difficulties, but
unfortunately the Local Authorities appear to have continued to be very unhelpful
and have actually managed to make matters worse, I therefore have little trust or
confidence in their ability to be involved in any of your proposals involving my
enclosed farm.

DEEDS, LAND VALUES, NEGATIVE EQUITY, COMPENSATION REQUIRED,
LIABILITY.  There is no mention in my deeds, which gives any rights to the public to
be on my property, your Bill may in effect turn my private farm into a public park,
without the authorities offering me any compensation.  Your proposals are
financially damaging, it will stop many potential buyers wishing to own and manage
land, this will ultimately reduce the value of land, this could in effect also lead to
bankruptcy for some, especially if their assets were now to become worth less than
their debts, I believe there will be demands for compensation. Can you please also
explain who is going to be held liable for any injury or damage to persons or
property as a result of the authorities giving the public access to my private
property?

ACCESS RIGHTS SHOULD NOT APPLY TO ENCLOSED FARMS.  It would
appear that your Bill could allow the public to use private property for almost
any purpose and that the land manager may not be able to manage how the
property is being used.  The land manager must retain the right to ask people to
keep to the rights of way and not to trespass on enclosed farm property, even if



there are no apparent crops or stock in the fields or the field margins, the field and
its margins will probably be an area of conflict. The Bill is unworkable on the
ground, it could very easily make a difficult situation worse, such changes could
effectively make it very difficult for land managers to ask people to leave and as a
result make it very difficult to manage the security and safety of crops, stock,
buildings, dykes, fences, gates, land and those people using it.

MANAGEMENT, PRIVACY, SAFETY AND SECURITY, MUST NOT BE PLACED
INTO JEOPARDY.  We must retain the right to manage our property, privacy, safety
and security, and it must not be placed into jeopardy by placing it under the control
of the Local Authority, whether it is during daylight or more worrying during darkness.
It is very important for any residential or business property,  whether it be a
government property, factory, office, shops, hotels, restaurants, public houses,
area’s used for sport, golf, fishing, shooting, archery or any kind of management
including farming, to be able at all times to manage its own security etc. and that we
must be able to ask those who have no right to be there to leave or they will be
removed, just like any other business or property.  However there may be a case for
some additional safeguards to protect the security, safety and privacy rights of farm
owners, land managers, staff and workers many of whom are often living and
working in remote area’s.

REMOVAL, BANNING of THOSE WHO HAVE CAUSED TROUBLE and COURT
ORDERS.  We must retain the right to ask people to leave or they will be removed,
or banned particularly those who we suspect or believe are likely to leave gates
open, climb over dykes, fences and gates, cause damage, break into and steal from
the farm houses, buildings etc. suspected poachers, or anyone suspected of doing
anything else wrong on the farm.  We must also retain the right to ban certain
persons from the farm, including those who have already been banned from
our farm,  without having to call in the police or go to the additional expense of
going to court, however if we know their names and address we must be able
to do so as a last resort.

Land Reform (Scotland) Bill
PART 1 – ACCESS RIGHTS

CHAPTER 1 – NATURE AND EXTENT OF ACCESS RIGHTS
1   Creation of access rights  - Should not apply to private enclosed farms.
2   Access rights to be exercised responsibly – Should not include access to
private enclosed farms.
3   Reciprocal obligations of owners – Should not include private enclosed farms.
4   Modifications of sections 2 and 3 -  Private enclosed farms must be excluded
from access rights.
5   Access rights, reciprocal obligations and other rules and rights – Should not
apply to enclosed farms.

CHAPTER  2 - NATURE AND EXTENT OF ACCESS RIGHTS: FURTHER
PROVISIONS
6   Land over which access rights not exercisable – This should include enclosed
farms its fields and field margins. It is not always apparent if there is stock or
crops growing in the fields or field margins, or if spraying with pesticides etc.



is or has recently taken place, or if there is some form of vermin control or
shooting taking place. Privacy, fields and field margins are likely to be areas of
most conflict.   It is also important that not only the people who may live on the
farm have privacy etc. but also the owners their guests and any employees. It
may also be difficult to distinguish between lands where the public pay to
enter and where they do not.
7   Provisions supplementing  and qualifying section 6 – See my comments on
section 6
8   Adjustment of land excluded from access rights – Private enclosed farms
should be excluded from access rights.
9    Conduct excluded from access rights - This section should also apply to
persons that have been banned by the land manager, it is a fact that in most
cases the land manager does not know the name and address of those banned
individuals and as such it is almost impossible to obtain an interdict etc. it
appears that your proposal could allow such banned persons back onto my
property, this is very unreasonable and unmanageable.
It appears most unfair that Land Management is the only business in Scotland
where the manager cannot ban or refuse entry to those who are troublesome
or undesirable.
The Bill appears to allow many other pursuits, football, camping or target
shooting with guns, air guns or crossbows, swimming or boating all of which
would disturb the area, and badly affect those who own the shooting or fishing
rights etc.

CHAPTER  3  - THE SCOTTISH OUTDOOR ACCESS CODE
10   The Scottish Outdoor Access Code –  It is vey difficult to make any comment
as it is not yet published and therefore this whole process should be delayed until it
is published and that those interested parties have had sufficient time to consider its
impact on the Bill and Land Management.  If I were to call in the Local Authority or
Police over some suspected access code confrontation with someone or even worse
a party of people on my land, it could prove to be very difficult, and the result could
very easily go against me, as it would only be my word against theirs, the balance
would then be too much in their favour, therefore I would not wish to approach
anyone.  It would appear that it may be wiser to call in the police, every time, I
suspect anyone of doing anything wrong, it seems such an awful waste of time.

CHAPTER  4 - REGULATION AND PROTECTION OF ACCESS RIGHTS
11   Power to exempt particular land and exclude particular conduct from
access rights – I object to the Local Authority taking over the control of access on
privately owned enclosed farms etc, the Bill is diminishing and extinguishing the
owners rights to manage access to privately owned land and appears to be giving
those land owning rights to the Local Authorities, I believe this could end up being an
expensive bureaucratic fiasco.

12   Bylaws in relation to land over which access rights are exercisable –  The
introduction of bylaws is taking away the rights of the owner to manage
access to his land, and then giving those rights to the Local Authorities or
others, this can only cause more problems, confusion and confrontation
between all the parties concerned.  Also such bylaws may vary from area to



area and the access user may not be aware of the different bylaws, i.e. my
farm spreads over two local authorities.   I object to the Local Authorities
making bylaws which in practice is taking over the management of privately
owned land, i.e. “prohibit and regulate” the landowners use of land, “the use
of vehicles or vessels” and “the taking place of sporting and recreational
activities”, this all appears to be diminishing and extinguishing the land
owners rights to use their property. This is very much like the nationalisation
of land through the back door, without paying compensation. This appears to
be a deplorable theft, carried out by the Scottish Executive against a minority
of its own people.

CHAPTER 5  - LOCAL AUTHORITY FUNCTIONS: ACCESS AND OTHER RIGHTS
13  Duty of local authority to uphold access rights – This is not acceptable, it
appears to give the local authority the power to remove 3 miles of my drystane
dykes, 15 miles of my stock fencing and the removal of my gates etc.  this is
now becoming a farce.  However it would  be reasonable for them to apply this
to the traditional rights of way paths.
14  Prohibition signs, obstructions, dangerous impediments etc. –  When I
purchased my farm, it already had private keep out signs, I understood that it was
not public property,  and that the public had no right to be on it, with the exception of
the Right of Way, which runs through the South side of my farm, I have helped
maintain the path and during the year 2000 arranged with the PHRP for a  new path
costing approximately £28,000- to replace it, this was done at my request in order to
assist the walkers and cyclists and manage the access.  I must object to anyone
forcing me to remove my signs or stop me replacing them with a similar sign.
15  Measures for safety, protection, guidance and assistance – I object to the local
authorities taking over the control of my land by putting up signs, fences,
establishing footpaths and for them to remove my signs and fences.  The farm
has for over the last 30 years had signs explaining that the farm is private they
came with the purchase of the farm, I object to the proposal that may allow the
Local Authority to force me to remove my private farm signs, 15 miles of
barbed wire stock fencing which separate my enclosed farm fields, or stop me
erecting new similar fencing, or stop any farm stock being put into fields.
16   Acquisition by local authority of land to enable or facilitate exercise of
access rights –  I fail to see the need for the compulsory purchase, but if it is
passed then landowners should have a right of an independent and impartial tribunal
as set out in the European Convention of Human Rights.
17  Core paths plan - It is unclear what you mean when you say “giving the public
reasonable access through their area”,  can you please define what is reasonable.
This section is giving far to much power the Local Authority and undermining all
private land management plans, any such plans should be worked in partnership
and agreement with the landowners, i.e. the paths perhaps going around the farm
boundaries where suitable.
18  Core paths plan: further procedure - ? List of core paths – I believe that it is a
reasonable idea to have a list of core paths, similar to what is already available in
the Pentland Hills Regional Park.
19   Application of sections 13 to 15 in respect of certain core paths - ?
20  Delineation by agreement of paths in land in respect of which access rights
exercisable – It is only right, that this must only apply with the owner’s agreement.



21  Compulsory powers to delineate paths in land over which access rights
exercisable –  It would appear that if some walkers asked the local authority for a
new path, then the authority would proceed with that request.  The compulsory
powers should not be used without first trying to obtain a reasonable agreement
acceptable to all parties and one which would not create additional problems for the
landowner.  These powers should not be used without first exhausting avenues of
agreement and the landowner should have a right of an independent and impartial
tribunal as set out in the European Convention of Human Rights.
22  Ploughing of paths – This appears to only affect paths delineated by a path
order, fortunately I have no such paths, I therefore am not in a position to comment.
23  Rangers – The Rangers and the public should not have any rights to enter my
property, except in the existing right of way or with my consent.
24  Local access forums – I am opposed to the local authorities making the
appointments and then creating an imbalance by placing one or more of its own
members onto the forum, this will be of little help to the land manager, and is likely to
make matters worse.

CHAPTER 6  - GENERAL AND MISCELLANEOUS PROVISIONS
25  Judicial determination of existence and extent of access rights – This is of
little assistance to the land manger if this bill proceeds, it may only make matters
worse, and adds to the costly time wasting bureaucracy.
26  SNH: powers to protect natural heritage etc.  It appears that everyone can put
up signs except the landowner, they should not be allowed to put up signs without
the consent of the landowner.  This again appears to be additional evidence of the
nationalisation of land through the back door.  .
27  Existing bylaws providing for public access to land – I am unclear when you
say it is the duty of every person to make ------ bylaws, do you also mean the
landowner, if so can I make my own bylaws concerning my own privately owned
farm, and therefore restrict access.
28  Application of section 15 to rights of way – Must only apply with the owners
consent.

Conclusion

The above  bill is over complicated and unmanageable on the ground, it needs
to be given a lot more careful consideration before rushing it through, it could be
reasonably argued that it has not addressed many concerns raised during the
consultation process, it may be a better idea to treat the bill as a draft bill and for the
consultation process to continue, in order for all concerns to be properly addressed.
I have indicated above my response to most of your proposals. There is already far
too much Local and National Authority controls over landowning and farming, it is an
ever increasing bureaucratic nightmare, and I believe that many of your proposed
options would only make matters worse, they would also lead to the reduction in
those who would have invested in land, this will obviously be detrimental to the value
of Scottish land.

Discussions with access users, over the last ten years I have attended local
access meetings and have had many discussions with walkers etc. and I am
genuinely interested to find out what do they actually want, and it appears that
the vast majority are reasonably happy with the present arrangements of a



sign posted, core network of right of way paths,  horse riders also would like
to enjoy that access.  When I come into contact with persons who are
trespassing on my farm, I normally enter into a discussion with them, I explain
the reasons why they should stick to the Rights of Way and I find that the vast
majority actually agree, and appear to now stick to the new path.

Compensation   If this Access Bill is passed then you should include plans for
adequate compensation and in particular to purchase farms, which may be in the
worst effected areas, i.e. including my farm, I could then get out of land
management or buy a property in another area where this access Bill will have little
or no effect.

Alternatives – Access to enclosed farms should only be considered along a network
of right of way core paths. If there is no network of these paths, then agreements
should be reached to create them in suitable areas of the countryside, not going
through the farm but around the farm boundaries, where suitable and agreeable, the
paths should be of sufficient width to accommodate walkers, cyclists, horses and
possibly path maintenance vehicles, with fences, gates and styles erected and
properly way marked with directions. On large estates a more open network of paths
could apply in suitable sections, perhaps the paths surrounding every 1000 acres
within the estate.  This alternative would appear to offer reasonable privacy for
everyone involved in land management and good access.  There should also be
agreements for locating clearly marked camping spots every few miles along the
paths.

I trust you will take my comments and alternatives into consideration, and allow me
sufficient time to give oral evidence. I look forward to hearing from you in due
course.



J2/02/1/42
SUBMISSIONS FROM BALNAGOWN ESTATE

I write on behalf of the owner of the Balnagown Estate regarding a number of
points relating to the above.

Part 1 – Access

The provision in the draft Bill to allow temporary suspension of access rights by
landowners has been removed.

It is very rare that landowners require the temporary suspension of access rights,
but if they do it should be permitted for agreed reasons.  E.g. safety, deer culling,
major maintenance works etc.   It seems that access to golf courses are now
restricted to passage and not for recreation (section 9 (1)) but that landowners
cannot close a section of hill to cull a deer.   Does the Scottish Executive feel that
a golf ball is more dangerous than a bullet?

We note that business and commercial activities are excluded from access
rights, but that examples of these are not given.   We have heard ministers
describing farming and sporting interests as rural businesses.   Is there not a
contradiction in terms, or do we take it that the Scottish Executive do not regard
farming and the management of the countryside as a business.

We apologise for being pedantic, but this Bill appears to be more about Public
Relations than practical issues.   All sound managers and owners of land
condemn exclusion for exclusion’s sake, and this issue could have been simply
addressed.  The ‘sledgehammer to crack a nut approach’ will have a serious
impact on the ability of owners to invest, manage, and continue generating part
of the income required to manage the land for which they are responsible and
which visitors can already enjoy.

Returning to the issue of business and commercial activities, it is important that
these are defined and a period of consultation given for further input on the
subject.

Part 3

We have written under a separate head on the subject of the proposed right for
Crofting Communities to Compulsory Purchase salmon fishings.  This is a
fundamental abuse of Human Rights.   We have no objections to Crofting
Communities being allowed the right to buy when sales are offered on the open
market.

Compulsory Right for Crofters to buy Fishing Rights

I write on behalf of the owner of the Balnagown Estates, to register our total
opposition to the recent change to Part 3 of the Land Reform Bill.   I refer to the



amendment that for some reason gives Crofters a right to compulsorily purchase
salmon fishing, a right which no other section of society has within our Country.

As in so many other areas of this Bill, this amendment displays an alarming lack
of understanding of how river management is undertaken.   The existing proven
system of River Boards, with representatives of owners, conservation bodies,
statutory authorities and others, ensures a ‘holistic – whole river’ approach to
management.   This enables the large sums required for funding the works
required, staff employed and administration to be stewarded accordingly.

We have no objections whatsoever to Crofters, or Crofting Communities having
the right to buy when fishings are put up for sale.  However, it is a fundamental
infringement of Human Rights to allow one section of the community to take from
another who has bought in good faith and invested accordingly.   One hears of
these actions in Africa and in communist states, but do not expect such things in
a democracy.

Do not underestimate the job losses within the fishing, tourist, and local
businesses should this amendment be confirmed.   In remote Highland estates,
the fishing income may well be the main source of estate income, enabling staff
to live and work in the community.   Take this away at your peril.

There is much within the Land Reform Bill that is positive and practical.   Our
comments are intended to be helpful and we very much hope they are taken on
board.

G Robertson
Factor



J2/02/1/43
SUBMISSION FROM DUMFRIES AND GALLOWAY COUNCIL

I refer to the above bill which is due to be considered by the Justice 2 Committee.
On behalf of Dumfries and Galloway Council, would wish the following evidence to
be considered by the Justice 2 Committee:

Chapter 5 of the Bill, sections 13-24, places important new duties and powers on
Local Authorities in terms of implementing the new Access Legislation.  This is right
and proper.  My Council considers that the Local Authority is the organisation best
suited to make the many provisions of the new Access Legislation work on the
ground.

However, the range and scope of these new powers and duties will require
considerable additional resources.  The explanatory notes accompanying the bill
estimate these additional costs on Local Authorities to be in the order of £5m a year.

My Council has been very active in the provision and management of Access in
recent years.  A Local Access Forum is already established.  The Scottish Executive
has already made financial provision for Local Authorities to prepare for the
introduction of new legislation.  Scottish Natural Heritage confirms that £2.5m was
made available to Local Authorities in Scotland in 2001/02, £4.7m in 2002/03 and
£6.5m in 2003/04.

However, the Scottish Executive has confirmed that these funds were allocated
according to a “Parks and Open Spaces” Formula.  This effectively meant that for
2001/02 my Council received £40,000 of the National Settlement, whilst the City of
Glasgow Council received in excess of £300,000.  The formula used by the Civil
Service to allocate the funding made available by the Scottish Executive effectively
penalises rural authorities (with fewer parks and open spaces) and benefits urban
authorities.  The settlement, which is valued at £13.7m over the three years 2001/04,
must be changed if the new Access Legislation is to work effectively in rural Scotland
where much of the pressure for Countryside Access exists.

I would be obliged if you would bring this matter to the attention of the Justice 2
Committee.

Unless appropriate funding arrangements are put in place the implementation of the
bill will be impracticable.

J Smith
Planning and Environmental Consultancy Group Manager



J2/02/1/44
SUBMISSION FROM FORSS HOUSE FISHINGS

We are the agents for the proprietors of the Forss House Fishings, Thurso,
Caithness. We wish to lodge our formal objection to the proposals currently before
the Scottish Parliament.

1. The piecemeal fragmentation of ownership of salmon fishing rivers with ownership
being vested in individual crofters or crafting communities would result in a
deterioration in the funding, improvement and viability of the salmon fishings.

2. At present the investment and resources required to sustain and improve salmon
fishings is derived from the proprietors who have always shown themselves willing
and able to provide the necessary funds. Under the current proposals, future funding
would have to be provided by the crofters themselves, who inevitably will plead
poverty and therefore funding will much more likely have to be provided by the
taxpayer.

3. It cannot be right that one individual or body of individuals is given the legal rights
to compulsorily acquire the property of another individual or group of individuals. It is
even more iniquitous that such a proposal of expropriation should be funded by the
taxpayer and/or the National Lottery.

Finally, we believe that this proposal is so fundamentally corrupt and dishonest that
even if it is approved by Scottish Parliament, the European Parliament will reject it. It
is inevitable that if the Scottish Parliament proceeds with its current proposals that
this matter will be brought before the European Parliament.

Would you please acknowledge receipt of this email.

W Mustard
Salar Management Services Ltd



J2/02/1/45
SUBMISSION FROM J HOWE GUINAN

As I previously stated, I am not a farmer, but I do live on a small family owned
farm and fully appreciate the many problems of farming and land
management today.  I do not believe that the Scottish Executive fully
comprehends what the provisions of section 20 in the Policy Memorandum
would mean to farmers.

The inclusion of enclosed land within the provisions of this bill is quite
ludicrous unless there is already existing and well recognised right-of-way or
public footpath across such land.  Great care should be taken by the
Executive and MSP’s when they come to this section so that wiser heads may
prevail.

1..  One responsible rambler may be one thing.  But gangs of youths, unruly
children, coach parties, careless people or those of ill intent, simply cannot be
allowed to enter carefully managed land at will.  It would be disaster for the
smaller farmer.  I firmly believe that such small enclosed farms should be
entirely removed from the “free access” promoted by this bill.

2.. I also believe that once the idea of ‘giving members of the public the
confidence that the countryside is theirs to enjoy so long as they conduct
themselves in a “responsible manner”, is published, then many people will
assume that they have a perfect right to go absolutely anywhere considered
by them to be countryside.  And who is to decide on the spot what constitutes
as “responsible behaviour”.  What powers would the farmers have to eject
trouble makers or vandals?

3.. Farms are work places.  Modern methods of cropping eliminate headrows
and endrows.  Grass fields are for silage or hay.  Pasture is there to feed
stock.  There is no mention of stock.  No mention who is liable if “walkers”
damage fences, or forget to fasten gates – perhaps letting cows and sheep on
to roads – perhaps causing a fatal accident.  Who faces legal action and the
trauma?  The Scottish Parliament which, without wisdom, has granted
universal access?  I would certainly think so.

4.. Unfortunately many people do not keep to core paths in any case – and
who is to see that they do?  Most small farms are run single handed (or
almost so).

5.. Most farms have small areas which they do not farm.  Maybe attractive
areas.  But surely even farmers have the right to have some land where they
and their families can enjoy the peace of the country without the threat of
intrusion by uninvited strangers.  How could children safely play in such areas
if they are opened to all?  What about the protection of endangered wildlife or
wild flora?  Doesn’t that matter?

6.. There is no mention of “the hours of darkness”.  No farmer could tolerate
strangers wandering the farm at night.  I would certainly be apprehensive and



alarmed to know they might be there and perhaps up to no good.  Farms have
valuable stock, crops, machinery, stores of feed, fertiliser and weedkillers etc.

A farm can be a dangerous place.  However much care is taken.  Of course
so called “responsible” access would interfere with the ability of farmers to
manage their land – there is no doubt about it.  And who is going to “police”
this access?

In view of the above, the Executive and MSP’s must be asked to look again at
the clauses concerning “enclosed land” and “small farms” and exempt them
from the provisions of this bill.

(I also believe that this should have been presented as 2 distinct Bills.  One
referring to Access and one about the acquiring of land.

Thank you for the opportunity to comment.



J2/02/1/46
SUBMISSION FROM THE SKELPICK PARTNERSHIP

We have responded to each stage of the consultation but feel it necessary to do so
again.

We must point out that the employment and economic activity we presently generate
by the existing river and estate management provides considerable benefits to the
local economy. It is not dependent on public funds.

If the Bill remains in its present state it will have a dramatic effect on the decisions
we as owners will take concerning future management.

Our Trustees have a legal duty when spending money. They cannot spend unless
they are advised that it is prudent and will enhance the value of their asset.

A major constraint will be the inability to raise money from the banks as the assets
may not be easy to sell on the open market. The rates of interest offered may be
penal in recognition of this and in turn affect the ability to employ and improve.

We have been proud of the way we have managed the estate during the last 50
years and to my knowledge have not experienced any criticism.

It seems inevitable that this Bill as drafted is bound to convert us into the bad land
owners that Scotland is always concerned about.

Our suggestion is that the compulsory purchase element should be removed from
the Bill and that crofting areas could be purchased as and when they come on the
open market in the same way as Part 2 of the Bill.

G Lopes



J2/02/1/47
SUBMISSION FROM THE ESK BOARD

As our final response, we wish to stress the following:

1. The difficulties for riparian owners over rights of access to sensitive areas
2. The liability issues for riparian owners arising from rights of access
3. While it does not affect the Esk Board, we are concerned about the Crofters’
 Rights to buy Salmon Fishings.

M Halliday
Clerk to the Board



J2/02/1/48

SUBMISSION FROM DEPT. OF ECONOMIC, PLANNING AND ENVIRONMENTAL
SERVICES, WEST DUNBARTONSHIRE COUNCIL

West Dunbartonshire Council welcomes the broad thrust of the Land Reform
(Scotland) Bill and the improvements made to this bill in its current form.

West Dunbartonshire Council made representations on the Draft Bill and many of the
issues have been addressed in the Bill (as presented).

A number of the issues raised by West Dunbartonshire Council have not been
addressed however and a number of new points have arisen in the Bill. These have
been summarised below.

It is important to note that these are Officer level comments as the limited time scale
has not allowed consideration at Full Council.

* We welcome the presumption in favour of responsible access in the first
instance.
* It has proven difficult to make comprehensive comments without detail of what
will be in the Access Code
* We still have concerns regarding the resource implications for the Local
Authority. It is important to emphasise that the Local Authority will be implementing
Executive Policy, the success of which will be dependant on appropriate funding.
The right of access also has the potential to positively influence Health, Tourism and
Inclusion, important Executive issues.
* Whilst we welcome the Access Forum and Core Paths Network there is
concern that without appropriate resourcing, the two year timescale for the
production of the core paths plan may prove to be onerous given all the "new"
access issues Local Authorities will be involved in. Perhaps three years would be
more realistic.
* We welcome the protection offered to crops in the bill. However, in relation to
grass being grown for hay and silage there is concern over issues such as
identification of these types of crops, as opposed to pasture, particularly in their early
stages of growth. Confusion over this could be used to unnecessarily restrict access.
* We welcome the recognition of Rights of Way in the Bill.
* We have concerns that the exclusion of business activity may impact on the
legitimate business of tourism, a key economic issue in many communities.
* West Dunbartonshire Council is one of the Local Authorities which will be
partially within the boundaries of the Loch Lomond and Trossachs National Park.
There appears to be no mention of national parks or of the role they will play with
respect to the access issues outlined in the bill.

I hope that these brief comments are of some use and interest. If you want any
clarification please contact me.

D Hill
Section Head, Forward Planning and Regeneration.



J2/02/1/49
SUBMISSION FROM NATIONAL FARMERS UNION SCOTLAND

NFU Scotland welcomes the opportunity to comment on the Land Reform (Scotland)
Bill, as introduced to the Parliament on 27 November 2001. As requested this
Memorandum focuses mainly on the changes made by the Executive following
consultation on the draft Bill and the extent to which these address concerns raised
during that consultation. The main concerns of NFUS relate to Part I- Access Rights
and are identified according to the relevant sections of the Bill.

Part 1- Access Rights

The creation of a right of access to land for recreation and passage seeks to import a
degree of legal certainty in a vague area of the law. NFUS maintains that the Bill still
fails to strike the balance between the desire of recreational users to enjoy the
countryside and the needs of those who live and work in the countryside.

Section 1
This section should expressly provide that the right to access will be exercisable
during hours of daylight only. There will then be no doubt. A discretionary power at
the hands of  a local authority to exempt particular areas of land from the exercise of
access rights during “hours of darkness” will not give legal certainty in relation to
such a sensitive issue.

Section 2
This section is too vague to achieve legal certainty. Having “regard” to the access
code-which does not have substantive status in law- is insufficient. The Bill must
provide for management of access if appropriate balance of interests is to be
achieved.

Section 3
The right of access would appear to override the right, title and interests of an owner
or occupier in the way he manages his land.

Section 4
The power of Ministers to prescribe land-use and management practices could upset
the balance of interests if access is not managed too. The sanctions against
irresponsible access in the draft bill have been removed, yet controls can still be
applied to land management.

Section 5 (2)
The crucial issue of liability remains unclear and NFUS concerns are still largely
unanswered.
The more precise wording given by NFUS/SLF should be considered as a means of
identifying the limit of legal liability and making it clear that people exercising the right
of access do so at their own risk.
There is still no indication to legal liability in respect of damage to conservation
interests, sensitive environmental subjects or impact on farm quality assurance. A
vague reference to SNH activities in section 26 is inadequate.



If people are given the right to enjoy someone else’s property, should they also have
a duty to carry insurance to cover any damage to that property in the exercise of that
right?

Section 7
Sub- section (7)(b) is welcome- so far as it goes.
Grass which is being grown for hay and silage can be grazed in the first year.
How is this to be communicated to the access- taking public?
Sub- section (7)(c) could present difficulties for farmers who are encouraged, and
sometimes contractually obliged, to use these field margins for conservation or
environmental purposes.

Section 9
Sub- section (2)(a) is welcome: commercial interests should not have the right to use
someone else’s property for gain.
Sub- section (2)(g) is inadequate. The issue of access with dogs is a major concern
for NFUS members. The Access Code has good advice, but the Bill should expressly
exclude dogs from fields with livestock or crops grown  for human consumption
rather than referred to in the Access Code. Again, even if a horse were “under
proper control”, access on horse back through a field with livestock present could be
dangerous.
This section could usefully address problems associated with different or possibly
competing means of access, eg horse riding and walking and cycling.

Section 11
It is appropriate for local authorities to except both land and conduct from access
rights,  but the associated procedure is cumbersome and potentially lengthy. Land
managers must be able to act quickly to suspend access temporarily- in the interests
of public health and safety- when they consider it is necessary.

Section 12 (2)(c)
Byelaws regulating the use of vehicles, sport and recreation, or conduct of any trade
or business “to protect and farther the interests” of people taking access would
severely impinge on land management interests and capabilities.
Provision is made for consultation but ultimately the decision rests with the local
authority.

Section 14 (1)
How does a farmer prove that putting animals in a field, growing “vegetation” or
carrying out “any agricultural or other operation on the land”, is not for the main
purpose of preventing or deterring access?
A cumbersome appeal process is provided for, yet the farmer could end up in the
Sheriff Court- and incur expense thereby.

Section 15 (2)
It is appropriate that local authorities take steps to protect the public from danger, but
there are anomalies in this sub- section in relation to other statutory provisions. For
example, in terms of the Animals (Scotland) Act 1987, the keeper of certain species
of animals is faced with strict liability for injury or damage caused by an animal
belonging to a group which manifests a particular risk. Farm animals are included.



A farmer therefore wishes to restrain animals by locking gates or erecting barbed
wire or electric fences. Yet, in terms of section 15 (2) a local authority may consider
that this action could injure a person exercising access rights and require removal.
How does the farmer stand vis- à- vis his responsibility to the public? These
provisions have to be reconciled.

Section 17
The duty on local authorities to draw up and adopt a plan for a core path system is
an improvement on the draft Bill. However, this falls for short of the duty- as
recommended by the Access forum- to establish and maintain core paths. As
presented, the Bill does not reflect the positive policy intention expressed in the
Policy Memorandum (Para. 20 P.5) as to the requirement to establish core paths.

Section 23
The provision for Rangers no longer includes the function to “secure compliance”
with provisions for access rights. Sub- section (2) identifies purposes for appointment
of Rangers as advising and assisting the public in exercising the right. More specific
provision as to identifying rights of land managers is required.

Schedule 2.1
The amendment to section 3 of the Trespass (Scotland) Act 1865 would allow wild
camping and lighting of fires.

The revised Scottish Outdoor Access Code has yet to be considered to determine its
relationship with the Bill.
The Policy Memorandum assertion (Para 6 P. 2) as to balancing interests has not
been achieved. The Code might help to achieve some management of access. More
of the code provisions should be in the Bill to ensure balance of interests.

Part 2- The community right to buy

Section 35
NFUS remains concerned that the criteria for registration of community interests in
land are not sufficiently precise. References to a “substantial connection” with the
land or “sufficiently near” to the land will not necessarily relate to those people who
actually live and work on the land in question. One tenth of the members of the
community giving an indication of approval for registration is a very loose approach
in determining a sufficient level of support.

Section 55
Farmers are still concerned that a community group could identify part of a farm on
the edge of a settlement for a specific purpose. This could have implications for the
value of that farm and future investments in that farm.



Part 3- The crofting community right to buy

Section 72
NFUS is concerned that the requirement to have at least 50 per cent of the crofting
community in favour of a buy out is now removed. As the Bill stands, a small minority
of the community, and an even smaller number of working crofters, would have the
right to make an irrevocable decision on the part of the entire crofting community.
The right to buy should only concern those who actively manage the land concerned.

I Melrose



J2/02/1/50
SUBMISSION FROM SEAFIELD ESTATE OFFICE

Concern of the impact on rural investment and employment

We are involved in the management of the Seafield Family estates covering
some 90,000 acres in three regional areas - Aberdeenshire, Moray and Highland.
Our previous statement on the Draft Bill is available to members and our
comments are therefore restricted mainly to changes introduced by the
Executive.

General

Until this stage in the consultation process on land reform it had been obvious
that an attempt was being made to listen to all relevant interest groups.   Sadly
this is no longer the case and the changes introduced have produced a Bill which
is no longer a ’balanced package’ despite comments being made to present it in
this way.

Uncertainty and lack of confidence

It is well understood that in the national economy, investment and economic
development depend on the judgement and tolerance to risk of those making the
investment decisions.   The ’feel good’ factor in the investor and the objective
assessment of the future are all part of the risk management exercise that
precedes investment.   The Bill in its present form creates sufficient disquiet and
concern in landowners and prospective rural investors to restrict future rural
investment and even cause capital to be removed from the local scene for
investment elsewhere out with rural Scotland.

Effects on sustainability

Social and conservation objectives will only be achieved if there is a strong
economic driver present.   We believe that there is a distinct possibility that the
Bill will introduce a slow downward spiral in the rural economy that will gradually
lead to lower employment and result in less being spent on conservation unless
funded directly by the Executive.

Reasons for the uncertainty

Part 1 - Access

1. The Draft Bill incorporated sanctions against anyone taking
irresponsible access.   Legitimate rural businesses must not be
seriously compromised by access being taking during necessary
business operations.  To avoid the new legislation being used by



extreme saboteur groups, it should be expressly stated that
irresponsible behaviour would include the wilful disruption of legitimate
shooting and stalking.  Similarly, recreational activities on water should
be considered irresponsible in the Bill if they obstruct legitimate angling
activities.

2. The changes made to accommodate the public liability issue have not
addressed the problem. The Bill will require the language of warning
signs to be diluted to statements which are less arresting and it is
essential that the Bill be modified to compensate landowners in any
additional insurance costs in this regard.

3. The power being given to local authorities to introduce byelaws, which
can regulate the conduct of any trade or business is threatening.   This
again has an impact on investment and employment.

Part 2 - Community Right to Buy

1. Development land is often sold through options being granted allowing
the developer to obtain planning permission etc.   The Bill will tend to
blight development after land has been registered.   The further
unnecessary right of late registration effectively means no land deal is
free from interference.

2. The local community rightly has a strong say in the planning process.
They could oppose development, purchase for the community, obtain
planning approval, sell the land, alter the objectives of the company
and distribute the profit to a few locals.

Part 3 - Crofting Right to Buy

We disagree with the suggestion that the provisions will encourage
sustainability compared with private ownership. Existing arrangements will
already employ locals and the salmon fishing assets may be held as
security against lending to other businesses which would collapse without
such a support.  Introducing uncertainty will devalue the collateral even if
no community purchase takes place.

Objectives not achieved

The Executive’s estimate of how often Parts 2 & 3 of the Bill will be used to
purchase show little achieved nationally compared with the potential damage
caused by the legislation in the long term.

A Lewis
Chief Executive



J2/02/1/51
SUBMISSION FROM CYCLISTS TOURING CLUB (SCOTLAND)

Part 1: Access.
We are pleased that so many of our previous concerns have been addressed in the
redraft of this Bill, namely:

• Access rights are to be exercised responsibly;
• An obligation is now placed on Landowners to manage their land in a manner

which does not adversely interfere with access rights;
• The clause in the consultative draft relating to criminalsiation has been removed;
• A duty is placed on Local Authorities to ensure that routes are free from

obstruction and powers are conferred to them to ensure that access is provided
for.  Additionally, it has become a duty for Local Authorities to provide core path
networks and that this will occur within a two year time span of the bill being
enacted;

• That there is an onus placed on Local Authorities to set up local Access Forums,
and that there are provisions for them to possibly pay the expenses of those
attending.

• The removal of powers of Local Authorities to suspend access for reasons of
emergency and removes their power to exclude individuals from the land; and

• Has dispensed with the proposed powers of landowners to suspend access
rights.

We now feel the Bill is competent, but we remain concerned about the complexity of
the proposed legislation, and would prefer to see much of the detail written into the
Scottish Outdoor Access Code.  Whereas we now feel there is a presumption in
favour of access, it is hard to envisage that individuals exercising their right can do
so confidently when there are so many circumstances in which that right can be
restricted.  In particular we feel concerned regarding the following:

Section 4 and Section 8: These give the Scottish Ministers considerable powers to
modify provisions under other sections of the bill.  We are concerned that these
modifications will not be open to public consultation and scrutiny.

Section 6: We are concerned at the following exclusions to land to which access
rights are enjoyable:

Curtilage.  Definition seems to have been extended since the draft.  We are
still concerned that there is no right of passage through farm steadings.  Most
paths and tracks eventually come to a farm building and this could result in a
very uncomfortable detour through fields, over hedges, fences and walls etc
which are not very passable for cyclists.
Land Owned by the Queen in her private capacity.  There surely can be no
justification for this exclusion to access rights.  For instance much of Balmoral
estate is accessed currently by hillwalkers, cyclists, climbers etc at no security
risk to the Queen.
Land laid out for sporting purposes when in use.  This is open to abuse.  For
instance currently if a forest or hillside is laid out for an orienteering event,
others can still enjoy access through the area, even when the event is



occurring.  This sort of detail would be far better put into the code where more
explicit guidance could be given.
Charging:  We would seek clarification on the clause relating to access to land
for which a charge is payable.  We feel that access to land or water should be
without charge.  If charges are payable this should be a specific facility or
provision, not just for access to the land itself.

Section 7: Although the Bill now gives fairly explicit definitions of ‘crops’ there is still
the problem of how individuals exercising their access rights would be able to
determine (e.g.) if a field of grass is silage or hay or just grassland.  We feel that land
on which crops are growing should not be excluded from access rights per se but
should be considered in the code which would give definitions of what constituted
‘responsible’ behaviour.

Section 10: The absence of the re-drafted code causes problems.  It is difficult to
assess the likely result of clauses which refer to the code when we have not had
sight of it.  In addition, alterations to the code that may be undertaken by SNH should
be open to the same level of scrutiny and democratic debate that the original draft
underwent via the Access forum?

Section 11 and Section 12: These give fairly formidable powers to Local Authorities
to vary access rights by Order and by Bye-Law.  We are not convinced that the
safeguards described are sufficient.  This is especially a problem in relation to orders
which have effect for up to 30 days, but which can then be re-enacted by the Local
Authority (para. 11.10).  This is a loop hole which could be used by Local Authorities
to avoid the provisions made for scrutiny of variations to access rights by the
Scottish Ministers in the case where they would apply for more than 30 days.

Section 22: The timescale of eight weeks for reinstatement of a path after
ploughing is far too long.  In addition the Local Authority should be notified by the
land manager in advance of the ploughing taking place.

In addition we have some specific concerns:

Section 14(1)(b) locked gates should be specifically included in the list of things a
Land Owner may not install.  These act as a deterrent to access for many groups.

Section 15(4): Stiles should only be used to facilitate access when no other
means is possible.  Stiles are difficult to negotiate by many groups, including cyclists
etc and certainly should not be erected in the line of a path or track that would
otherwise be accessible to such user groups.

Section 12(7)(c): Is this an error?  Consultation regarding creation of byelaws
should surely include all users of the land as well as inland waters?

While we are very pleased that Local Authorities now have a duty to enable access
and powers to provide for access, it is to be hoped that resources will be made
available to allow these functions to be fulfilled.  In addition, once a core path
network has been established, it should be protected from future development.  This



would ensure that resource invested in such schemes have a maximum and long-
term benefit.

CTC Scotland would be happy for the SSA to give oral evidence on our behalf in
respect to the matters above.

D Adams

CTC (Cyclists’ Touring Club) is the UK’s national organisation for all cyclists and
cycle-users with 70,000 members and affiliates. CTC is the oldest cycling body in the
UK and has represented cyclists since its formation in 1878.
CTC incorporates CTC Cymru and CTC Scotland. CTC officers are active at local,
national and UK levels, fighting to preserve the countryside for cyclists and improve
both road and offroad cycle routes.
CTC is a non-profit making body run by an elected National Council and a team of
professional staff. It has a network of District Associations all over the UK and more
than 300 Right to Ride volunteers campaigning for better cycling facilities in their
areas.
CTC campaigns for all cyclists, including children, families, commuters and travellers
and offers free third party insurance, legal claims advice, touring and technical
guidance, route information and a bi-monthly magazine.



J2/02/1/52
SUBMISSION FROM ABERDEENSHIRE COUNCIL

Before responding to the detail in the above Bill we wish to express our concern at
the short timescale that had been given to provide evidence on the above Bill (a total
of 18 working days). We also want to highlight the difficulties we have experienced in
accessing the Bill and the Explanatory Notes, a complete set of which we have still
not been able to download from the website.

Due to the short timescale available, it has not been possible for this document to be
considered by the Council’s Infrastructure Services Committee (ISC). It has,
however, been endorsed by the ISC Group Leaders, and its contents will be
presented for homologation by the full Committee at their next meeting on 24th

January 2002. ISC may wish at that time to submit a supplementary response to
Parliament.

This response consists of a summary of the Council’s general comments to Part 1 –
Access Rights section of the Land Reform Bill, followed by an Appendix giving
specific comments on Part1.

We note and generally support the various changes made to the draft Bill, as
reported in Committee News Release CJ2 4/2001, and in particular we note with
approval the removal of sections relating to the mapping and certificating of land,
exclusion orders, and sweeping powers of land closure. The changes bring us closer
to a workable statute, but significant further changes are necessary to produce
legislation which will enable us properly to deliver and manage reasonable public
access to the countryside. There is still considerable scope for substantive changes
to the content of the Bill, for clarification throughout, and for more precision in
drafting.

The Bill has major cost and staffing implications for the Council, particularly in the
Law and Administration Service, and in the Planning and Environmental Service for
Access Officers, Rangers, Policy and Development Control staff. We note
Explanatory Notes 335 and 337, but we still have major concerns. While the full
extent of the necessary additional resources cannot yet be quantified, reassurance
is sought that adequate resources will be provided to us by Parliament.

The proposed phasing-out of SNH funding for local authority Rangers and Access
Officers gives us major concern, firstly because the announcement (which has far-
reaching implications for our forward-planning and reporting) has, to our knowledge,
appeared only in paragraph 337 of the Explanatory Notes; secondly because we
have received no guarantee of the amount of substitute funding to be directly
forthcoming from government. There is concern, too, that any such funding may be
vulnerable to diversion into other budgets unless it is clearly identified for the
delivery of the Access Legislation.

The requirement to negotiate path agreements, or impose path orders, for core
paths (where no agreement or public right of way currently exists) is entirely
unnecessary as the Bill will already have created a right of access. Path provision is
a means of channelling the bulk of that access for the mutual convenience of all



concerned; and (except where paths are to cross “non-access land”) neither the
landowner nor the local authority should be burdened with the legal workload and
costs which the agreement/order process imposes. Otherwise, much of the “new
money” to be provided to local authorities will be spent on legal fees and legal staff
instead of practical on-the-ground access work.

Part of Aberdeenshire is likely to lie within the proposed Cairngorms National Park
boundary. The Bill will need to make clear how its provisions will apply within the
National Park, and whether it will be the National Park authority or the local authority
which is expected to administer the Bill.

A copy of our response will be forwarded to CoSLA through whom we hope we will
be given the opportunity to present oral evidence to the Justice 2 Committee.

A Garvie
Head of Planning Policy & Environment

APPENDIX

LAND
REFORM (SC)

BILL

Comments from Aberdeenshire Council for
Scottish Parliament Justice 2 Committee

SECTION TOPIC DIFFERENCE FROM
2/01 DRAFT BILL

COMMENTS

Preamble Content of Bill selectively extended
to ROWs et al

Some of the so-called “rights” are not rights; ie
contradictory parts in Bill.
Given the width of this section, why require specific
agreements for core paths (qv s20,21).
Needs to be kept clear that ROWs are over-riding
interests and that any curbs on access rights within the
Bill do not extend to ROWs.  The ability must be
retained to establish new ROWs and to “establish”
existing claimed ROWs.

1 Creation of
access rights

no significant change 1(3)(b): needs a limit of time for the process of crossing
land.

2 Responsible
access

renamed, clarified Litigious consequences will ensue!
2(2)(a)(ii) is incapable of interpretation.  In (b)(ii) the
phrase “or which might reasonably be implied” cannot
be interpreted and should be deleted.
2(3): so loosely written as to be virtually meaningless.
Reference to SOAC should vastly simplify this section.
SOAC must be properly incorporated in the legislation.

3 Owners'
obligations

new one as requested Landowners’ duties should be clarified: interpretation
very difficult.
3(2) “access rights of any person” requires more clarity.
3(2)(b): implications of the word “omission” are
potentially unduly onerous; clarification needed.

4 Modification by
Ministers

new Lack of consultation requirement is a concern.
Ministers should have a duty to consult with interested
parties prior to making any changes.



5 Rights,
obligations,
rules

old Section 3 plus
liability clause 5(2)

5(2) Needs clarification of owners’ responsibilities.
5(3): ROW enhancement or creation issues still not
addressed.
Is the ability to assert “claimed” rights of way lost, and
will they therefore fall?
5(5) implies that no new ROWs can be created by
prescription within “access land”, effectively nullifying
use “as of right”.

6 Land where
access rights
 not
exercisable

old Section 4 plus
plant
or machinery, and their
compounds; schools;
mutual gardens;
statutory undertaking
works; surface  mineral
workings; sown land.
Less health and safety
situations; Royal
Parks;
ROWs etc.; (6 (f))
sports, playing field or
recreational land
except when in use.

Curtilage still not adequately defined. 6(a)(ii) could be
abused.  6(b)(i) could be abused regarding farm
buildings and derelict buildings.
6(b)(ii) could be abused by estates.
6(b)(ii) exclusion of contiguous land could exclude
existing adjacent footpaths not forming part of the
school domain.  “Contiguous” is a problematic word.
Need mechanism for reassuring public where/when
use of school land is permitted (eg playgrounds used
by public out-of-school hours).
6(e): The designation of “land held by the Queen in Her
private capacity” as land where access rights are non-
exercisable is unacceptable.  Our previous objection to
this has been ignored.  This is stated to apply to
“Balmoral”.  If, as we must expect, this implies the
entire Estate, access rights cannot be exercised in
more than 50 square miles of Aberdeenshire, an area
containing Lochnagar and other popular wild land, from
which exclusion of responsible access is neither
enforceable nor practicable in a security context.
Further, there may be implications for the effective
planning of a core path system.  Although it may be
argued that actual exclusion is not intended, how can
we as a local authority reasonably insist on compliance
from other landowners if one particular landowner is
exempted from the law?
The above remarks apply in principle to other land
which is or may become the Queen’s property.  If this
exemption is not removed, we will  need a definitive
map of any such land.
6(f) Still insufficient clarification re golf courses, etc, but
is access prevented only when a golfer is hitting the
ball? (and then only on the fairway).
6(f) should confine the non-access land to the pitch or
playing surface only, thus enabling customary public
access round the outside when appropriate.
6(f) could also be abused in terms of 4x4 driving,
shooting, etc.
ROWs (& paths created by agreements (old Section 4
(1)(f) & (6) - new Sections 6 & 7) are now covered by
access rights.
6(h) is still in there and could be abused.  In some
developments access can still continue, with
safeguards for users.  In others, where a right of way
exists, there should be a requirement either to keep the
ROW open or to provide an acceptable temporary
diversion.



7 Supplementary
to Section 6

from old Section 6 (2)
ff.
plus (7(2)) no access
where relevant P/P
granted; no access on
hay/silage grass

7(2): if development has not started, how will people
know that access is illegal
 (e.g. many sites where there is a delay between P/P
granting and start of works).
7(2):there is a risk that this clause will automatically
extinguish access rights, or be interpreted as doing so.
It needs to be stated explicitly that, even where P/P has
been granted, (a) ROWs are automatically preserved,
and  (b) access rights can be preserved by planning
conditions.
7(2): Expl note says "while the development is being
carried out". This could still be abused unless further
clarified.  In any case, there are some developments
where access rights can be preserved throughout
development.  Such opportunities could be protected by
introducing a new, standard planning condition.
7(4) Curtilage still not adequately defined.
7(7)(a) could be used to prevent access to woodlands.
There should be mandatory access provision from the
start in any new tree-planting.
7(7) For example, with young grass being grown for
silage will landowners have to erect signs to inform
public that this is indeed a crop and not “pasture”
(likewise young grain crops)?  Note: such signage
would be impracticable for local authorities to
undertake.

8 Adjustment of
excluded land

old Section 6 tidied;
less
reference to particular
rights or activities; no
emergency closure
provision

We welcome the deletion of reference to emergency
closure.

9 Conduct
excluded

old Section 5.
9(1)(d) adds "vessel".
9(1)(e) allows golf
course access for
passage only.
9(2)(a) prohibits
comm-
ercial activity.
Old 5(4)(b,c,d,h)
dropped.
New 9(4)(d) stops
metal-
-detecting.

9(1)(a)(b): Impossible to know in reality if an individual
is subject to interdict.  This is an issue for any party
seeking compliance.
9(1)(d) needs clarification.
9(1)(e) we are concerned at this provision.  It is
important that existing access on golf courses is not
diminished.
9(2)(a) unfairly discriminates against responsible,
appropriate, guided recreational and educational
activity-providers (e.g. walks, float trips, mountain
guides).  In respect of ROWs and navigable waterways,
such prohibitions are very probably illegal.  9(2)(a), as it
stands, could cause disputes and could result in
economic hardship in the tourism and community
sectors, at a time when green tourism is seen as the
way forward in promoting Scotland’s tourism. 9(2)(a)
should be dropped and replaced by guidance in SOAC
as to the rights (and responsibilities)
of activity providers.
9(2)(d) How can “having” (as opposed to “using”) a
metal detector be an offence?
Suggest “using without permission”.
9(2)(c) “Unreasonably” should be inserted at the start of
this provision.
9(2)(e)(f) Are the problems at issue not already
remediable through the common law offence of
malicious mischief?  Cleaning out a culvert, for
example, is elementary good-practice for protecting



paths.
9(2)(g) “Responsible” needs to be more clearly defined
here (eg re dog fouling), or more pointed reference to
SOAC might suffice.
9(2)(h)  What criteria will need to be met before the
local authority consents to erection of notice?
9(2)(i) Canals are already covered by other legislation.
9(3) suggests re-phrase as “motorised disabled
wheelchair”.

10 Sc O'door
Access Code

old s7. 10(2) SNH to
consult before submit-
ting to Ministers. 10(7)
makes duties more
explicit.

SNH should have a duty to produce the Code at the
same time the Act is ready.  Both should be published
simultaneously.
10(7)(a): to what extent will it require to be publicised?
Where will funding come from?  Why not incorporate
usual publishing requirements from Civic Government
(Scotland) Act 1982 in the interests of clarity and best
value?

11 Exempt
land,exclude
conduct

old s10 We would like to see s11 replaced by a new section
enabling emergency closure by local authority, and on
reasonable request from landowner.  In emergencies
(eg cliff path collapse) there may be a need for
immediate action (eg signage).  Prior consultation
would be time-consuming and not practicable.
11(1)(d) we object to this provision as it would be
impossible to achieve compliance of public and would
place unreasonable demand on local authorities.

12 Byelaws old s11. 12(7)(e) SNH
now a consultee.

S12 causes a risk of subdelegation (see Appleby case)
as the Act is proposed to be struck against by other
legislation.
12(7) why not incorporate the usual publication
requirements from the Civic Government (Scotland) Act
1982 in the interests of clarity and best value?

13 l/a duty to
uphold
access rights

old s17 made into a
duty

A necessary concept, but how far should it go?  Similar
to existing ROW duty, but could read as extending to
all routes and "other means" not just CPN & ROWs.
 Is this feasible? Massive legal resources would be
required.
Does s13 impose a duty to physically remove
obstructions etc or just to vindicate them legally?  The
emphasis is different from the Countryside (Scotland)
Act 1967.  How would this be funded?

14 Prohibition
signs,
obstructions,
dangerous
impediments,
etc.

14(3)(barbed/elec
fences) moved to s15.
Owner can appeal to
sheriff, not Ministers.
Rules of Court
specified.

Needs to be linked to s3.  Indeed, s3 could cover most
of s14.
Section requires clarification.
14(1) “for the main purpose of” needs clarification, lest
it prevent all agriculture in Scotland.
14(1)(b,c,d): how could it be proved that this was anti-
access rather than legitimate land management? (eg
pastureland access may involve potentially dangerous
livestock.  We note that the old s23 (re bulls) has been
dropped.  We must have firm, clear legislation on all



dangerous animals in respect of core paths and all
rights of way.  The keepers of the animals must be
required to take suitable measures for the safety of the
public, eg fencing.  If this nettle is not grasped, local
authorities will find themselves in direct conflict with
HSE and with the agricultural sector, leaving local
authorities and farmers in the invidious position which
exists at present, itself due to bad law).
Needs to be linked to s13 (duty of local authority to
uphold access rights).
Detail could still be transferred to SOAC instead.

15 Measures for
safety,
protection,
guidance &
assistance

old s18. Owner’s
permission
requirement
now applies only to
part of this section.

What funding will be available to administer this
section?
s15 needs to be linked to s11.
15(1) can still lead to people expecting the l/a to warn
them of anything and everything. Our June 2001
comments still stand.  The local authority needs to be
protected against unreasonable liability burden.  The
public’s own responsibility must be emphasised.  We
are concerned that there may be an implied duty to
warn the disabled.
Does this relate to all access land, not just core paths?
Good that the owner's permission requirement has
been curtailed. But we object to the provision in 15(4)
whereby "gates, stiles or other means" still need
permission. These are essential concomitants of the
signs now automatically permitted in 15(1), and must
be included in 15(1). It would be risky to all concerned
for a path to be signed if suitable stiles etc could not be
installed simultaneously. This makes a nonsense of
any enabling power originally expected from the Bill.
15(4) should be modified accordingly, and its content
should comprise only ancillary structures, not essential
ones.
15(2) is unmanageable and should be dealt with
through s3 and SOAC.
15(6) needs clarification eg add “subject to SNH
guidance on interpretation of the Disability
Discrimination Act”.
15(7) add “which consent shall not be unreasonably
withheld”.

N/A Expulsion &
exclusion

old ss15,16: dropped Good.

16 Acquisition of
land by l/a

old s19 Why should we buy land when it already is subject to
access rights?
This section should be deleted or modified to apply only
when access land is needed in an “excluded” area.

17 Core path plan old s24: plan is now
a duty with specified
timescales &
procedures for issue
of guidance and for
review of the plan
(qv new s18).

S17 needs to be cross-referenced to s24 (local access
forums).  2 years is only enough time to produce a
basic plan, but we approve of the 2-year target.
Provision needs to be made for subsequent additions
to the system.  Will updates be by similar process to
local plan revisions, or by incremental modifications as
and when arising?  Care should be taken to avoid
raising public expectations unduly.
17(2) A simpler provision would enable local authority
to designate such paths as may be necessary for
reasonable access.  Existing wording effectively
defeats the purpose of the Bill and excessively
complicates it by specifying what types of path qualify



17(5-10) introduces
new provisions for
“Ministerial Guidance”

as core paths (which includes, by implication, claimed
ROWs if subsequently “established”).
But it says “Core paths consist of …”.  Does this mean
that all such paths must be in the Core Path system
(even obscure, inappropriate or remote ROWs)?  Also,
what does “established” mean?  Must ROWs be
“established” before being included as Core Paths
(which would take for ever).  And, if not established
before becoming Core Paths, are they then only
“access rights” paths which can by definition never
achieve ROW status (except with evidence up to the
time of core path designation)?
17(2)(c): agreements should not be necessary if
access right already exists.  Further, some owners may
be happy for permissive paths to be in the core path
system, but unwilling to participate in formal
agreements.  Therefore a new clause 17(2)(d) is
needed, to include “permissive paths”.
s17 & 18 imply major burdens on l/a: will the resources
be provided by Parliament?
Other June 2001 concerns still not resolved, viz:
- “reasonable access” is not defined.  Definition is
essential.
- role of l/a re core paths on eg FE, NTS, SNH land.
What about FE’s closures for car rallies, etc?
- still tied to cumbersome path agreement process for
new routes.  (One-off legal costs, if l/a pays owners’
fees, could be £0.25-1m for Aberdeenshire, assuming
“block agreements” where several paths on one
owner’s property.  Explanatory note 349 is unclear in
respect of compensation in respect of access-related
fees etc).
There will be major staffing implications for legal
services.
What does “Ministerial guidance” imply?
There is apparently no duty to implement the plan!
There is no duty regarding grounds maintenance of
core paths.

18 Core paths
plan

New. No indication of responsibilities or timescales for
actually implementing
an adopted plan.
18)(1)(c) needs newspaper advertising provision to
deal with unidentifiable landowners (ie usual provision
for consultation under Civic Government (Scotland) Act
1982.
18(4) where will the money come from?
18(18) what about updates to plan?

19 Link to s13-15 New As the Bill will introduce a general right of access, Path
Agreements should not be required except when
involving land otherwise excluded (s6).
We object to s19 unless it only applies to such paths.

20 Path
agreements

old s20 unchanged This section should not be necessary except where
paths are through otherwise excluded land (see
comments on s19 above).

21 Path orders old s21 unchanged as per s20 above. Could be useful where eg upgrading
path for disabled access.



22 Ploughing of
paths

old s22 unchanged It presently applies only to routes subject to path
orders.  Surely it should include all core paths, at least?
Timescales are incompatible with those in the
Countryside (Scotland) Act 1967, 8 weeks is far too
long to leave a path without reinstatement.

23 Rangers old s25 but "securing
compliance" dropped.

We welcome the deletion of old s25(2)(b) (securing
compliance by the public).  Rangers are not police.
Need clarification of functions of Rangers, Access
Officers re the Bill, and in the context of (a) SNH view
of Ranger role and (b) role of Rangers in Cairngorms
National Park.  Are there to be new Ranger posts?  Are
Rangers to function as previously or are there to be
specialised access rangers, etc?
Still no indication of what financial resources will be
made available.
Re s23(s) - Does s6(e) mean that Council Rangers will
not be able to enter land held privately by the Queen
(eg Balmoral)?

24 Local access
forums

old s26. LAF remit now
includes Core Paths;
allowances; provision
of guidance.

Clarifies matters.
In 24(5) does "members" mean "elected members" or
"officers" or either.
The word “dispute” is an emotive term which is too
narrow for the desirable intent that the local access
forums should have a broader role encompassing
dialogue, problem-solving and consensus.  It is
unrealistic to expect forums to resolve site-related
disputes between specific parties.  Such an exception
would result in forums becoming irretrievably bogged
down.  Further guidance on this is requested.
24(4) needs newspaper advert as per Civic
Government (Scotland) Act,

N/A Register of
non-access
land

old s27 dropped Good.

N/A Certificates of
status of land

old s28 dropped Good.

25 Judicial
determination

old s29, plus a new
paragraph covering
behaviour of owner or
public.

Could be burdensome for l/a and cause time delays
against the public interest.

26 Special powers
for SNH

new ( to protect
natural heritage)

Fine as long as such signs do not deter responsible
use of public rights of way. This point should be stated
in the Bill.

27 Byelaws old s30 with timescale
now specified

28 s15 applies to
ROWs

new Ignores the fact that on a ROW anyone (including l/a)
can legally remove an obstruction without the s15
procedure; also, our concern about s15(1) is relevant,
because on ROWs the public assume much of the
liability anyway.  Needs to be cross-referenced to s11
and 15 above (on which our comments should also be
taken into account in relation to s28).

29 Interpretation adds definition of
"statutory undertakers"

Does "l/a" includes "national park authority"?

N/A old sections
30-38

dropped

ALL re core paths &
other access

Throughout the Bill need to specify whether text applies
to



all access, or core paths only

ALL right of entry for Council
officers

Already applies to Rangers, but other officers will need
this power too.

ALL law on ROWs Is LRB2 to be the definitive ROW legislation, or will
other laws still  cover ROWs as well. Note: ROWs exist
on "non-access land" as well as "access land".



J2/02/1/53
SUBMISSION FROM MAR ESTATE

I am submitting my representations as invited to do so in response to the draft Bill as
published.  I do so in the knowledge that the process of consultation as exercised by
the Scottish Parliament is tantamount to a sham, in that the will of the Parliament is
made up, and it is quite clear what the Parliament is going to do.  It is quite clear that
the Parliament, in drafting this Bill, has listened to specific interest groups, and is
acting accordingly against the landowning interest.

Whilst writing I declare my interest as an heritable proprietor of the Mar Estate,
extending to some 6,000 hectares in South West Aberdeenshire.

I recall that the late Donald Dewar said words to the effect that the good landowner
had nothing to fear from the then proposed Land Reform Bill.  Whether my
predecessors or myself are “good landowners” is a subjective judgement for others.
To my knowledge during our ownership of this land we have done, amongst many
other things, the following:

• Welcomed access by the public to the Estate.

• Provided land, either free or for a nominal amount for one village hall, one curling
pond, one games park, two churches, numerous council houses, a sheltered
housing scheme, three schools, a sewerage works, roads etc., etc.

• Worked with the local community and public at large to accommodate whatever
requests they may have.

I do not see that, with respect to us, there is any need for a change in law, and I am
not aware that myself or my predecessors have done anything which necessitates
the current proposals.

In law an owner of land possesses the beneficial interest of the land which is owned.
This proposed Bill gives part of that beneficial interest to the public at large, and
thereby reduces the value of the beneficial interest remaining with the owner.  It will
be argued that this constitutes a reduction in value, for which there appear to be no
provisions of compensation.  The Parliament, no doubt, will have to defend itself
against the request that part nationalisation should be met with part compensation.

It will be argued that much of the Access Rights proposals are purely enshrining
what is already freely given by “good landowners”.  This will be the case with 99% of
people seeking access and members of the community.  I can understand that the
Scottish Parliament must concern itself with that 99%, but I would ask the
Committee to remember that landowners have to contend with the remaining 1%, or
probably an even smaller minority.  This Bill will give that minority a charter to, quite
legally, cause mischief.  The barrack room rambling lawyer is going to have a field
day.

I note Excluded Land from the Creation of Access rights goes some way to
addressing these points, but the fundamental change from a presumption of having



to ask for access, to having access, will lead to a situation where it is impossible to
draft in the Bill all the scenarios that need to be covered.  To give but a few
examples, and I could go on forever, as any list will be far from exhaustive:

• I own a wood which contains the largest and most important concentration of
Capercaillie on Deeside west of Braemar, and from where it is hoped that the
population will spread to the remnants of the Caledonian Forest of Mar Lodge.  I
will no longer be able to prevent access during the nesting season to protect
these birds by ensuring their main requirement which is peace and quiet.

• If I let part of my land as a film location, I will not be able to stop a member of the
public settling down in the middle of the scene to a lengthy picnic.

• How do I charge entry for a charitable fundraising event held in a field when any
member of the public has just as much right to be there as I do.

• If I let fishing to an individual, how do I manage the situation if a member of the
public chooses to swim in the river where the person is trying to fish.

What this Bill will do is create confrontation when none existed before, although I do
accept that some landowners are not classified as “good”.  Therefore what this Bill
seeks to achieve is to transfer the confrontation experienced by ramblers and
access seekers with some isolated landowners to a situation where confrontation will
be experienced by all landowners with a limited, or indeed small minority, of
ramblers and access seekers.  The provisions proposed in the Bill to deal with the
suggested difficulties are bureaucratic and will take time.

With regard to the Community Right to Buy, most of the general comments made
above, particularly with regard to consultation, apply.  However, in practice I suspect
that the proposals will work, provided that provision is made to alter the Bill after due
passage of time has thrown up the anomalies that will arise.

I have no comment on the Crofting proposals.

Thank you for the opportunity of making representations to your Committee.

M Nicolson



J2/02/1/54
SUBMISSION FROM THE GAME CONSERVANCY TRUST

The Game Conservancy Trust is an independent wildlife conservation charity which
carries out research into game and its associated species and habitats.  It is
supported by 25,000 members and spends over £1.9 million annually on research
undertaken by 60 scientists based at study centres across the UK.

The Trust's main areas of interest include farmland, moorland and woodland
conservation, river and habitat restoration, disease, predation control and education.

In announcing the publication of the Land Reform (Scotland) Bill, Deputy First
Minister Jim Wallace stated on access:

- “I believe that this Bill strikes the right balance between encouraging wider
responsible access at the same time as ensuring that those who live and work on the
land can do so without undue interference.”

and on the crofting community right to buy:

- “It will allow communities to make the most of their land and develop the
environment in which they live and work for the long term.”

However, in our view, the Bill as published does not:

-  strike any balance between access takers and access providers/ land managers or
provide any safeguards for providers, or the game and other wildlife they conserve,
against irresponsible access takers

and:

- placing crofting communities’ interests above private investment, in relation to
salmon fishings in particular, is not the optimum approach to sustain/enhance the
environment

and:

- that the Bill fails to address satisfactorily the issue of liability.

The Game Conservancy Trust has distinct reservations over changes to the Bill as
published.

1. Right of responsible access - general (Part 1, Chapter 1, Clause 2)

While we welcome the inclusion of ‘responsible’ access in the Bill itself,
  (1) we cannot foresee how, with no investment in or provision for a substantial
education programme, those taking access will know whether they are acting
responsibly or not.
  (2) There is no means of redress or procedure for compensation available to land
management against irresponsible access.



Any reference to - or provision for - public education on access is lacking in the Bill.
The Access Code, is not published, therefore constructive comment is not possible
(and in education terms is likely to be insufficient).

The land manager’s ability to restrict access for legitimate land management
purposes has been removed.  His/her ability to educate through the use of signs
(which can be simply advisory) has been denied.

- Liability
This has major implications when dangerous work is being undertaken (stalking, tree
felling, crop spraying). It will also have severe detrimental effects on conservation
effort.

2. Provisions supplementing and qualifying section 6 - Unsown headrigs, endrigs,
other margins of fields(7) (7) (c)

The Bill effectively directs recreational users onto ‘unsown headrigs, endrigs, or
other margins of fields in which crops are growing’. Increasingly game managers
have been persuaded to deliberately leave such strips unsown, or sown with special
conservation cereal mixtures/cover crops, to encourage farmland birds and other
wildlife - in particular brown hare, grey partridge (both national BAP species) song
thrush, goldfinch, sedge warbler, meadow pipit, dunnock and others. With grant aid
offered to farmers under agri-environment schemes for conservation headlands,
game crops and other initiatives to promote biodiversity, these actions will be
nullified and public money wasted at a stroke.  If field margins become universal, low
budget path networks (by horse, cycle and foot), wildlife will merely be attracted to
these areas to be disturbed or destroyed by one or all of these modes of
transport/recreation.  This is the third time we have made this point.

3. Conduct excluded from access rights - section 9 - Being responsible for a dog or
other animal which is not under proper control (g)

It is critical that ‘proper control’ is clearly defined in the Bill. For reasons of
conservation and personal safety as well as animal welfare, ‘proper control’ must
mean all non-working dogs on a lead of specified maximum length on all enclosed
land, and when in the vicinity of livestock on open ground, the only exception being
with the written permission of the land manager.

Similarly, on heather moorland non-working dogs must be under proper control (ie
this should be specified as on a lead).  This should be mandatory during the nesting
season for ground nesting birds, and during the grouse shooting season (except with
the written permission of the land manager).  Land managers must have recourse to
specified actions when this degree of responsibility is not being observed by access
users/their dogs.  It is our view in this respect that the English model must be closely
followed.



4. Regulation and Protection of Access Rights (Chapter 4)

Section 11 (1)

The obligation for the land manager to apply to the local authority for an order to
restrict access rights, which may or may not be granted, does not appear workable.
If that restriction is required at short notice, or if frequent restrictions are required, the
system is likely to fail through overload.  There is no mention of additional resources
for local authorities to deal with this extra work burden.

Section 11 (1) (d)

Salmon, deer and game poaching, livestock rustling, vandalism, rural theft and other
illegal practices are predominantly undertaken under cover of darkness. The Bill
must allow land managers to restrict access during the hours of darkness without
resort to the local authority for an order. All day/night access was proposed in Land
Reform - The Draft Bill because it was felt that ‘there would be practical problems if
legislation were to restrict the right of access to hours of daylight’ because ‘the most
notable obstacle is that there are considerable seasonal and geographical variations
.... etc’.

However in the Bill as published there appears no difficulty with the use of the term
‘hours of darkness’ when applied to an order from the local authority.  This is totally
inconsistent.

It is our view that these points above, as well as many other aspects of the Bill, in
trying to assist with legislation for the responsible recreational user of private land,
remove many of the reasonable requirements and clear legal redress of land
managers/access providers undertaking their lawful rural business.

This section of the Bill as published not only devalues Scotland’s agricultural and
rural business sector, but puts in great jeopardy many conservation efforts. It will
increase the scope and frequency of rural crime; it leaves land managers hamstrung;
it removes any judgement in how they combine public access with their own
business needs; it denigrates the entire rural sector.  It must be reconsidered with
more input from those with experience of Scotland’s countryside and running rural
businesses.

5. The Crofting Community Right to Buy (Part 3)

Land which may be bought - eligible croft land 65 (2) (d)

We cannot grasp why a crofting community right to buy must extend to ‘….land
which consists of salmon fishings in inland waters or contiguous to .... land referred
to etc’.

In principle we are strongly opposed to this clause. Effectively this will remove
private investment from the freshwater fisheries in Scotland’s crofting counties. It is
exceptionally unlikely that crofting communities/trusts will be able to match the level
of investment or employment which the private sector has injected without recourse



to the public purse, so jeopardising habitat improvement and conservation
programmes geared to safeguard and promote numbers of Atlantic salmon.

While community ownership in itself is not at odds with conservation practice, and
indeed in some instances may be established specifically to promote it, the element
of compulsory purchase (through a forced sale) is a disincentive to private
investment, which in itself must be regarded as contrary to sound conservation
practice.

A crofting community right to buy salmon fishings when they come on the market is
surely sufficient.

The Game Conservancy Trust would welcome the opportunity to give oral evidence
to the Parliament¹s committee(s) regarding any of the aspects outlined above, or on
broader conservation aspects which may be affected by the Bill in question.

I McCall, Director Scotland and D Playfair, Public Relations Scotland



J2/02/1/55
SUBMISSION FROM R KERSHAW

I refer to the new Land Reform Bill published on the 28th November.  I very much
support the objectives of the Bill to promote the sustainable development of the
crofting community.  However, I do not feel the Executive have made sufficient
changes to the crofters right to compulsorily acquire salmon fishing, nor have
they addressed the concerns which I raised in my letter of the 14 June to Mr.
Taylor of the Scottish Executive, Rural Affairs Department.  I would, therefore,
like to make the following points:-

1. I run a business on the Isle of Lewis letting out salmon fishing which is
combined with full board and lodging at Soval Lodge.  I currently need to
invest around £110,000 on the plans that have been produced to upgrade the
Lodge with the addition of en-suite bathrooms and generally improved
facilities.  I also need to improve the accommodation of the catering
manageress and her husband who I also employ, by upgrading their home
which has been costed by the architect at between £25,000 and £30,000.  I
would also like to spend an additional £50,000 extending a holiday cottage to
increase the business.  How can I make this long term commitment to any of
these projects if the salmon fishing can be acquired by the crofting community
at any stage ?  In effect, I am being asked to invest in a property located
within a compulsory purchase zone.  How can this be a sensible way,
therefore, of encouraging investment in an already fragile area like the Isle of
Lewis ?

2. I currently invest over £82,000 per annum on the Laxay River in the form of
keepering, water bailiffs and generally maintaining the river.  In addition to this
expenditure I spend a further £42,000 p.a. in staffing the Lodge and buying
local supplies.  In total, the business employs 5 full time staff and at least 7
seasonal people.  How am I to be encouraged to make this type of
commitment in future to both the local community and to our long term
salmon stocks if the river can be acquired at any stage under the current
legislative proposals ?

3. The fishing business I operate runs at a considerable loss which in the last
three years, is over £62,000.  Crofting communities will only be able to
generate funds from letting, which in the main will be without accommodation
income, and will, therefore, either experience a considerable shortfall or more
likely, be forced to cut back considerably on investment.  The result will be
lower capital expenditure being made on conservation.

I would, therefore, like to propose that salmon fishing is removed from Part 3 of
the Bill and placed with the communities’ right to buy in Part 2.  This would allow
communities the right to buy when fishings are put up for sale and would protect



the long term investment I need to make in both the local community and in our
already highly stretched salmon stocks.



J2/02/1/56
SUBMISSION FROM DR T ISLES

I wish to make the following comments upon the Bill.

There is a real improvement in the Bill as presented compared to the draft Bill,
although it must be said that many of the items removed from the draft were not
present in the Access Forum’s views initially presented to Parliament.

Although improved a great deal more remains to be done to provide rights of access
such as those enjoyed as basic human rights in many countries (e.g. Norway).
Sections of the Bill will undermine existing access opportunities rather than enhance
them.

Very pertinent here is the change of wording which suggests the purpose of the Bill
is to regulate access whereas the aim all along has been to confer rights
(unequivocally) on the public. To regulate is to diminish.

Having conferred the basic rights of access then implementation of the provisions of
the Bill must be a duty on all Government Departments and Local Authorities within
their spheres of activities.

The Bill presented is far too complicated. Many detailed matters should be dealt with
in the Scottish Access Code. This is relevant in relation to Ministerial Discretion
Powers - Parliament should decide matters and access should not be subjected to
Ministerial dictat.

Local authorities should not be given the power to create exempt areas nor should
land held by the Queen be excluded as it is part of the fabric of our country and there
should be a right of access for recreational activity over this land as there will be over
land held by any other member of our community. Similarly the exclusion of land set
aside for recreational activity should be removed from the Bill. The evidence of the
Foot and Mouth crisis is that such a provision would be abused. The Access Code
will provide guidance on such areas as upon what constitutes crop growing areas.
Estate policies should not be automatically be excluded from the Right of Access.
Again the evidence is that this will be abused.

In Land Reform proposals the Bill needs to be strengthened to take account of
situations where there is a clear Community interest (local or wider community) such
as has arisen at Glen Feshie over the recent decades and again this month.

I hope these brief comments will be helpful to your Committee



J2/02/1/57
SUBMISSION FROM DR G BERRY

I am a keen hillwalker and spend a lot of weekends and holidays in Scotland and
have been following the debate about access with some interest. I think that one of
the most attractive things about Scotland which encourages me to visit is the
beautiful countryside combined with the right to roam.

Consequently I’ve been very concerned about some of the suggestions of how
access to the hills might be restricted.

I was pleased to see the changes that had been made to the bill but I am still very
concerned about some of the points:

1. It seems to me that the Scottish Executive has given itself extensive powers to
amend access rights in the future without any recourse to parliament. To a non legal
lay person like myself this seems to defeat the object of amending the bill in the first
place and doesn’t seem to be in the spirit of parliamentary democracy.

2. Local Authorities seem too have too many powers to close the hills pretty much if
they feel like it. This doesn’t strike me as being particularly acceptable.

I think another cause for concern is the section referring to commercial enterprises -
this could result in mountain guides being unable to ply their trade and thus another
source of income and employment could disappear. It’s not just the guides that make
money out of visitors - it’s local shops and services also.

I hope that the executive is going to carry on taking on board the input from those
interested in outdoor activities. I’m under the impression that the revenue generated
by people coming to the hills and partaking in outdoor activities is a major source of
income in some country areas so it would be a shame to introduce legislation which
puts people off going to the hills of Scotland. I think some of what is being proposed
certainly would put people off - for sure it would discourage me - which I assume is
not the intention! I think it would be a sad day if freely walking ones native land
suddenly had a whole bunch of restrictions placed on it.

I think the vast majority of people who walk the hills are decent and considerate,
certainly we always shut gates, check the stalking situation when its that time of
year, park our cars considerately, take away all our litter and make an attempt to
support the small local shops in villages.

Thanks for giving me the opportunity to air my views,



J2/02/1/58
SUBMISSION FROM THE CARNEGIE CLUB, SKIBO CASTLE

We shall be grateful if you would submit the following to The Justice 2 Committee for
their consideration.

The Carnegie Club was formed some five years ago as an exclusive, international
Members Club where privacy could be assured. We now have over 500 Members
from 35 countries world-wide and many of them see the Club as a unique bolthole
where they can shelter from the public eye.

Partly for this reason, we have been able to attract, e.g. Michael Douglas, Jack
Nicholson, Greg Norman, the late King Hussein, Guy Hands among many others.
More recently the wedding of Madonna to Guy Ritchie tool place at Skibo Castle
principally because we were able to guarantee complete security. Because we were
able to obtain this business, Dornoch and the surrounding area received a
tremendous financial boost said to be in the region of £2,00,000 at a time when
businesses are merely ticking over and these benefits have spilled over to this year
because of the world-wide publicity this generated.

An official of the Highland Regional Council recently announced that, through the
Carnegie Club’s activities and marketing, the region benefits to the tune of about
£4,000,000 per annum. We have few Highland members so that virtually all of the
monies coming through the Club are not recirculated local money but ‘foreign’ money
coming to the region and county for the first time.

Before the Club was formed, employees numbered less that ten but now there are
now 80 permanent employees rising to 120 during the busy season. Where possible
we employ local staff and contractors. We are the largest employer in Sutherland
with a wage bill well in excess of £1,000,000 per annum so we are clearly important
to the local area as well as the entire region.

To explain our operation: the Castle is the Clubhouse but, scattered throughout the
grounds are lodges providing accommodation for members and their guests as well
as swimming pavilion, gymnasium, spa, tennis court, stables, clay pigeon shooting
area, two lochs (salmon and trout) and, of course, the Carnegie Golf Course and
Club house and a 9-hole golf course. Other developments will come on-stream soon.

The point which we are making is that the Carnegie Club covers our entire acreage
and is not simply The Castle, and we believe, should be treated as a single private
unit.

Skibo is a very small estate of 7,500 acres; 5000 acres of this is moorland and we
have never discouraged it use by walkers. A further several hundred acres of rough
land were passed to the Scottish Natural Heritage to look after because of their
interest in particular vegetation. We have excellent relations with the RSPB.

We do not seek to exclude the public from our 450-acre farm, which is attached to
the Club grounds, but we do ask that the Club grounds be excluded from access.



The size of the grounds is approximately 3 square miles which includes a large area
of mud flats.

Overall, we believe that we are good estate owners with an excellent relationship
with the local community who we are able to assist in many ways, financial and
otherwise.

We believe that our successful business, and therefore the local community, could
well suffer if out exclusivity and privacy are lost.

We hope that the Justice 2 Committee will give this serious consideration. I have
forwarded this letter to you also by mail for your consideration

A McLaren
Club Captain



J2/02/1/59
SUBMISSION FROM G ROBERTS

I am writing to you to register my concern about the proposed access arrangements
in the Land Reform (Scotland) Bill.

In Chapter 2 Section 9, the proposal is to exclude from crossing land those
conducting a business or other activity which is carried out commercially or for profit.

I am a European Mountain Leader, which includes Summer Mountain Leader and
Scottish Winter Mountain Leader, and I have climbed all of the Scottish munros. In
all other European countries I have access by right to uncultivated wild country whilst
guiding groups.

There are many small providers who bring walkers and climbers to Scotland all year
round; Is it the intention to stop this important part of the tourist trade? The financial
contribution made by hillwalkers to the rural economy of Scotland is enormous. The
Highlands and Islands enterprise report of April 1996 concluded that mountaineers in
the Highlands alone contributed more than twice the participant expenditure of
salmon fishers, sporting shooters and grouse shooters combined over the whole of
Scotland. With the effect that foot and mouth has had this last year in such areas as
the Lake District and Wales, I would have thought that putting further restrictions in
the way of people wishing to support Scotlands tourist industry is beyond credibility.

For over 30 years I have been coming to Scotland with groups mountaineering. The
tradition has been for responsible free access to mountains and open country. I
request that this tradition remains unchanged and that the proposals in Chapter 2,
Section 9 as mentioned above are removed.



J2/02/1/60
SUBMISSION FROM R STUBBS

As a member of the Ramblers’ Association and a Farmer’s wife, can see both points
of view with regard to access, but I feel that the R.A. are becoming increasingly
militant over access issues and do not consider the farmer/land owner, who at the
end of the day have to make a living from the land. We do after all contribute to the
ecology and economy of the countryside (and towns through related industries).

I have spoken at R.A. meetings, voicing my concern but have been met by a wall of
silence, the Association is only interested in persuading members to sign petitions,
write in to Government Committees (as individuals) or lobby their MSP’s to hopefully
squeeze out more and more concessions.

As an individual I would ask that the following are upheld in the Bill. (If required I can
give reasons why it is imperative to do so.

Purpose of Act - line 1 - the words "and regulate" should be kept in

S11 - The local authority should have the power to exempt land

S4, S8 - Powers of ministerial discretion

10 - Outdoor Access Code should be rules of responsible conduct

6 (j) - Exclusion of land on which crops are growing

9 (2)(a) - Exclusion of business activity.

I trust that these issues will borne in mind when the Bill goes through Parliament.



East Renfrewshire Outdoor Access Forum: providing advice and assistance on all matters to do with
paths and outdoor access in East Renfrewshire.

J2/02/1/61
SUBMISSION FROM EAST RENFREWSHIRE COUNCIL

This letter introduces our initial evidential statement on the Land Reform (Scotland) Bill,
as introduced to the Scottish Parliament.  A further, more comprehensive statement will
be considered when we meet next on the 8th of January, 2002.

East Renfrewshire Council set up our Access Forum in March 2001.  Our Forum has a
constitution, office bearers and a mandate to provide advice and assistance on all
matters to do with paths and outdoor access in East Renfrewshire.  Our membership
includes local representatives from: land owners and managers; user groups (walking,
cycling and horse riding organisations); the wider community; and public organisations.

In summary our initial comments are that:

• There should be a duty on local authorities to implement “Core Path Plans”.
• Crops should be more clearly defined.
• There should be some mechanism which enables the public to better identify what

they land they have a right of access to and what land they don’t.
• More clarity should be provided on liability.

I appreciate that these comments are very brief but a more comprehensive statement
will be considered in detail when we meet next.  Any further comments sent to you by
early January.

A Ewen
Access Officer



J2/02/1/62

SUBMISSION FROM THE SCOTTISH ADVISORY PANEL FOR OUTDOOR
EDUCATION (SAPOE)

We are writing to you on behalf of the Scottish Advisory Panel for Outdoor
Education (SAPOE) in relation to the re-draft of the Land Reform Bill. SAPOE is a
panel with representation from all Scottish local authorities as a forum to share and
advise Local Authorities on matters of safety and good practice in educational
outdoor activities

SAPOE made a detailed response to the public consultation of the Land Reform Bill
and has been pleased to see a number of changes in the re-draft, specifically those
referring to the powers of Local Authorities and the removal of the suspension of
the right of access by landowners. Whilst the Panel applaud the executive in
making a number of inspired changes it has concerns in two specific areas of the re-
drafted legislation.

The first concern relates to a new clause: Chapter 2 Section 9(2)(a) referring to
“Conducting a business or other activity which is carried on a commercially or
for profit or any part of such a business or activity”

The Panel can think of many reasons as to how this clause could be interpreted to
the detriment of responsible parties wishing to access the countryside. At some point
in the vast majority of educational and led group outings, fees or wages may be paid
to leaders or teachers. This will include small businesses, tourism, activity centres,
sight seeing trips and many more. This payment could be interpreted as conducting
a business as is the case for Mountain Guides, Mountain Instructors and river rafting
companies.

There is little evidence at present to demonstrate that unfair advantage would be
imposed by the Bill on being a landowner in terms of conducting business over their
ground. On the contrary many groups and individuals are attracted to the
Countryside to take part in activities that help the rural economy. Educational groups
are a major element of promoting responsible access, and for this to be
compromised would not be consistent with the policy of promoting responsibility.

The Panel see the lack of qualifying or descriptive statements leading to potential
confusion and misappropriate use of this clause as having huge negative effects,
especially in relation to educational groups. After the considerable improvements to
the re-drafted bill in terms of meeting its founding principles of improving access
this clause is out of character with the rest of the Bill and should be removed, leaving
such areas of concern to be dealt with in the Access Code.

It is the absence of the Access Code that is the Panel’s other major concern. It is
impossible to consider the full implications of the Bill without the Code, unless the
Draft is to be adopted without changes, although this is unstated. The Panel was of
the understanding that the Bill and the Code would be published at the same time.
The Panel regard the Access Code as a vital element of the legislation and would



strongly recommend it is made available before the public consultation process
finishes.

The Panel hopes these two comments are of some use to the Executive. The Panel
would be willing forward further written evidence if invited to do so to help the
Executive conclude this vital legislation.

J Kitching and N Scriven, Secretary



J2/02/1/63

SUBMISSION FROM THE SCOTTISH LAW COMMISSION

Introduction
1. In response to the Scottish Parliament Justice 2 Committee’s invitation, the

Scottish Law Commission wishes to submit the following evidence to the
committee on the Land Reform (Scotland) Bill.

2. It may be helpful to explain the background to the Commission’s interest in the
Bill.  In 1999 the Commission received a reference from the Deputy First Minister
and Minister for Justice in the following terms :-

" Taking account of the land reform action plan, to consider the existing law of
the foreshore and seabed, and to advise on possible reform with a view to
improving clarity and consistency.".

3. The Commission published its discussion paper No 113 Law of the Foreshore
and Seabed in April 2001.  As part of its review this considered Part 1 of the draft
Land Reform Bill and in particular the interaction of the proposed statutory access
rights with the common law public rights already exerciseable on the foreshore.

4. The Commission’s concerns with the statutory proposals as originally drafted
were set out in our submission to the Land Reform Bill consultation dated 28
June 2001 and are expressed more fully in paragraphs 1.15, 4.22-4.24, 4.28-4.30
and 4.40-4.45 of our discussion paper. Copies of this documentation are annexed
for ease of reference.

The issue
5. The Commission has a statutory duty to keep law under review in respect of its

systematic development and reform.  Specifically, the Commission is required to
eliminate anomalies and to simplify and modernise the law.  It is from this
perspective that the Commission submits its comments on the Bill.

6. The Commission’s fundamental objection to the Bill as originally drafted was that
it applied the statutory scheme of access rights to the foreshore but at the same
time preserved the existing public rights in their entirety.  This resulted in
confusion.  In some respects    (notably fishing, lighting a fire and picking certain
shellfish) the public rights were more extensive than the access rights.  Some
recreational activities fell within both categories of right.  To the extent that the
rights overlapped, the public would be entitled to elect which  category of right
they were exercising and therefore whether it was regulated by the statutory
scheme or not.

7. The Bill as introduced has not addressed this technical issue.  Having two
overlapping systems of rights, one regulated by statute and the other not, is still
considered by the Commission to be objectionable from a law reform perspective.
While the changes made to the extent of access rights, and the regulation and
enforcement of the statutory scheme, have achieved a greater degree of
compatibility between the two systems, the fundamental objection remains.



The Commission’s preliminary proposals
8. The development of the Commission’s recommendations in relation to this matter

is at an early stage. It is therefore not yet possible to evaluate how this anomaly
may best be addressed.  Nevertheless, the Commission can suggest two
possible solutions.

9. Retention of the common law rights. It would be possible to remove the foreshore
from the definition of land to which access rights apply, leaving the common law
rights in place.  If this were coupled with a modern statutory definition of the
public right of recreation, the public rights exerciseable on the foreshore would be
clarified. Of course, there would have to be a statutory right of access to and from
the foreshore, since this does not exist at common law.

10. In order to meet the need for a simple and effective method of vindicating these
rights,  the sheriff court procedure for the judicial determination of access rights
contained in the Bill could be extended to include the public rights.  Also local
authorities could be given a role in the protection of such rights similar to their
role in relation to access rights.

11. The integration of the common law rights within the statutory scheme. The
alternative approach is to integrate the common law rights with the statutory
scheme. The common law public rights would be abolished and replaced by
statutory access rights.  The definition of the access rights over the foreshore
would be extended to include the equivalent of the public rights which are
presently exerciseable but which fall outwith the scope of the Bill. Access rights in
relation to the foreshore would therefore be more extensive, but those rights
would be subject to statutory regulation in the same way as access rights relating
to other land.

Conclusion
12. The Commission believes that from a technical law reform perspective there

remain difficulties with the integration of the statutory scheme and the existing
common law rights in relation to the foreshore.  The Commission is not yet in a
position to state definitively what it sees as the preferred solution to this problem
but is currently exploring these two possible options.

13. The Commission intends to submit its final report on the reference received from
the Deputy First Minister and Minister for Justice by 31 December 2002.  It will
therefore continue to develop its recommendations in relation to this technical
issue in conjunction with the progress of the Bill through Parliament.

J Morrison
Project Manager



Extracts from SLC DP No 113 – Law of the Foreshore and Seabed

1.15 The existence or exercise of access rights is declared not to diminish or
displace any public rights under the guardianship of the Crown in relation to the
foreshore.1  What this means is that in relation to the foreshore the public will enjoy
both the statutory access rights and common law public rights.  Where the public
rights are more extensive than access rights, the former will prevail.2  The co-
existence of these two separate systems and the different methods of regulating the
respective rights are likely to be a source of confusion and difficulty.  To the extent
that the common law rights exercisable on the foreshore prevail over the statutory
scheme, the general legislative purpose of the Bill  may be frustrated.  The essential
differences between the two types of right, the resulting difficulties and our proposals
for their resolution are set out later in our paper as we consider the existing common
law in detail.3

4.22 Under the Land Reform (Scotland) Bill, access rights will exist in relation to
inland waters, viz non-tidal (ie private) rivers and lochs.4 Where such rivers and lochs
are in fact navigable, access rights will include a right of navigation for recreational
purposes as well as passage from A to B.5 Unlike the public right of navigation, there
will be no need to establish immemorial user.  However, any boat must not be
mechanically propelled.6 Access rights will also include the right to swim in the inland
waters.7 The banks will be available for recreation as well as purposes incidental to
the statutory right of navigation.8 Access rights do not apply to tidal (ie public) rivers
and lochs nor the sea.

4.23 To summarise:
(i) in relation to the sea and public rivers, the public right of navigation will
exist if the waters are in fact navigable;
(ii) in relation to inland waters, a statutory right of navigation will exist
(although it will not be enforceable unless the waters are in fact  navigable);
(iii) in relation to inland waters, a statutory right of navigation and a public 

right of navigation may co-exist if the waters are in fact navigable and
the public right has been established by immemorial user.

4.24 Under section 11(1) of the Land Reform (Scotland) Bill, a local authority will
have powers to make byelaws in respect of access rights.9  Such byelaws cannot

                                                     

1 S 3(3).
2 For further discussion see  beyond paras 4.22-4.23, 4.40-4.45.
3 See in particular paras 4.40-4.43 beyond.
4 Land Reform (Scotland) Bill s 39.
5 Ibid s 1.  This right of navigation does not apply to canals: s 5(4)(k).
6 S 5(3).  Compare the public right of navigation.
7 Unless bathing would be in contravention of a notice of prohibition displayed with the approval of a local
authority: s 5(4)(j).  Also, the right to bathe does not apply to canals:  s 5(4)(k).
8 Cf the public right of navigation, above para 4.19.
9 "The local authority may, in relation to land in respect of which access rights are exercisable, make byelaws for
the preservation of order, the prevention of damage and for securing that (a) persons exercising those rights do
so; and (b) the owners of the land use and manage it and otherwise act within the rights of ownership, so that
each of those is relieved of undue interference by any other with those respective rights"; s 11(1).



interfere with the exercise of the public right of navigation.10  On the other hand,
under section 12, a local authority is given additional powers to make byelaws in
respect of inland waters.11 The powers under section 12 appear not to be restricted
to the regulation of access rights.  Therefore they could be used to regulate any
public right of navigation that has been established on private lochs or rivers.  It
seems to us that in relation to inland waters, the potential co-existence of both a
public right of navigation and a statutory right of navigation, and the different criteria
used to establish whether either type of right exists,  will be a cause of confusion not
only to local authorities attempting to regulate the respective rights but also to
members of the public attempting to exercise them.  This could also be important if a
person is thought to be acting in excess of access rights for the purposes of sections
1512 and 16 of the Bill.13  It would appear that these provisions would be inapplicable
if he was validly exercising his public right.14

4.28 Under the Land Reform (Scotland) Bill, access rights will exist in respect of
the foreshore.15  There will therefore be a statutory right to use the foreshore for
recreational purposes and for passing from A to B.16  The statutory right of access
cannot diminish or replace the public rights in respect of the foreshore.17  While the
extent of the public rights is uncertain, it would appear that they may be wider than
statutory access rights.  For example, in relation to the foreshore, the public rights
include the right to fish for whitefish18 and collect shellfish,19 while statutory access

                                                     

10 S 11(2).
11 "The local authority may, for the purposes of preventing nuisance or danger at, or preserving or improving the
amenity of, or conserving the natural beauty of inland waters, make byelaws to (a) regulate the exercise of
access rights in relation to; (b) facilitate the proper enjoyment of access rights over; (c) regulate or prohibit any
activity by way of trade or business with, or in the expectation of personal reward from, members of the public on;
(d) regulate the use of boats on; (e) regulate the exercise of sporting and recreational activities on such waters"; s
12(1).
12 "(1) If a police constable or an authorised officer of the local authority has reasonable grounds for believing that
a person who has entered land or who the constable or officer has such grounds for believing is about to or
intends to enter land (a) has persistently contravened the Access Code; or (b) has, in purported exercise of
access rights, done anything which, by virtue of section 5 above, exceeds these rights or is so doing, or is about
to or intends so to do any such thing, then the constable or officer may require that person to leave or, as the
case may be, not to enter the land.  (2) A person who (a) fails to comply with a requirement of a constable under
subsection (1) above; (b) fails to comply with a requirement of an authorised officer of a local authority under
subsection (1) above when required by a constable to do so, is guilty of an offence and liable, on summary
conviction, to a fine not exceeding level 1 on the standard scale".
13 "(1) The local authority may make an exclusion order in respect of any person who they reasonably believe has
persistently (a) contravened the Access Code; or (b) in purported exercise of access rights, done anything which,
by virtue of section 5 above, exceeds those rights, and will continue to do so. (2) The effect of an exclusion order
is to disentitle the person in respect of whom it is made from exercising access rights in relation to such land as is
specified in the order and in relation to any such activities as may be so specified.  (3) An exclusion order takes
effect on the date specified in it, being not less than 14 days from the date on which it was made. (4) The local
authority shall give the person in respect of whom an exclusion order is made notice of the making of the order,
its effect and the reasons why it was made and of his right under subsection (5) below to make representation.
(5) That person may make written or oral representations to the local authority. (6) On representations being so
made, the local authority shall, if the order has by then taken effect, suspend it, shall consider the representations
and confirm or revoke the order.  (7) An exclusion order has effect for such period, not exceeding one year, as is
specified in it. (8) The local authority may, at any time, reduce that period or revoke the order."
14 If, for example, A was sailing a mechanically propelled vessel which would be in excess of his access rights but
not the public right of navigation.
15 S 39.
16S 1(2)(a) and (b).
17 S 3(3).
18 Above paras 4.2ff.
19 Ibid.



rights do not include such rights.20  While it may be within the public right to light a
fire on the foreshore, this is excluded from statutory access rights.21  This could be
important if a person is thought to be acting in excess of access rights for the
purposes of sections 15 and 16.22  It would appear that these provisions would be
inapplicable if he was validly exercising his public rights.  The position is even more
complex where the public right and access right are in similar terms.  There is
undoubtedly a substantial overlap between the two sets of rights.  As the public right
remains undiminished and not displaced by the access right, it must continue to be
exerciseable without challenge under sections 15 and 16 which relate purely to
access rights.

4.29 Further, local authorities can regulate access rights in respect of the
foreshore.23 These powers do not extend to the public rights.24

4.30 Once again, we can see how the Bill’s proposal for the co-existence of public
rights and statutory access rights may be a source of confusion for local authorities,
police and members of the public.  We would go further and say that the legislative
purpose of sections 15 and 16 of the Bill is rendered ineffective to the extent that the
public rights and access rights overlap.

4.40 We have explained the nature and extent of the public rights to use the sea,
seabed and foreshore.  The juridical nature of these rights is controversial and their
extent remains uncertain.  The Crown's role as guardian of the public rights is no
longer effective.  We have also considered the statutory access rights which are
proposed in the Land Reform (Scotland) Bill and have shown that these rights may
overlap and co-exist with public rights in relation to inland waters and the foreshore.
Given that the Bill contains a sophisticated regime for the suspension, regulation and
enforcement of access rights, this is likely to result in confusion for local authorities,
police and members of the public.  The retention of the public rights defeats in part
the legislative purpose of the Bill in relation to the foreshore and inland waters.

4.41 Such a complex and confusing system of rights does not appear to us to be
sensible. We would therefore not support the enactment of the provisions contained
in the Land Reform (Scotland) Bill as they stand.  There appear to us to be three
options:-

• remove the foreshore from the definition of "land" in the Bill and retain the
common law public rights;

• abolish the public rights and replace them with the statutory scheme; or
• abolish the public rights and replace them with the statutory scheme,

amended to retain the full extent of the common law rights.

4.42 The advantage of the first option would be to retain the full extent of the
common law rights as they presently exist.  The rights would not be subject to
regulation or curtailment under the Bill. Access rights would be exercisable in order

                                                     

20 S 5(4)(a), (b) and (c).
21 S 5(4)(d).
22 See above para 4.24.
23 See especially Land Reform (Scotland) Bill ss 8, 10 and 11.
24 Public rights can however be subject to regulation under existing statutes:  see beyond Pt 5 and Appendix  1.



to reach the foreshore, but once there the rights being exercised would change to
the common law rights.  However, as we have seen, the extent of the common law
rights is not clear.  The public also has no simple means of establishing the extent of
their rights, nor of preventing any infringement of them.  The role of enforcement lies
primarily with the Crown, which may also have a patrimonial interest in the foreshore
and its use.  An obvious difficulty is that this option is confined to the foreshore and
does not deal with private rivers.

4.43 The second option would place the public rights on a statutory footing. The
rights would then be held directly by the public and independent of the Crown’s
interest.  The extent of the rights would be clarified by making clear what conduct
was not included within the right.  This would remove much of the uncertainty and
misunderstanding surrounding the content of the public rights.  However, without
modification of the limitations on and regulation of access rights contained in the Bill,
the public rights exercisable on the foreshore would be altered significantly.  For
example, as we have mentioned above,25 some of the exclusions contained in
section 5 (4) currently fall within the limits of the public rights.26  As these rights are
exercised at present without significant objection from owners or occupiers of the
foreshore, we see no reason why they should be restricted.

4.44 The third option  is to place the public rights on a statutory footing, while
preserving their present extent.  This appears to us to offer the best solution.  The
Land Reform (Scotland) Bill provides an opportunity to do so.  We would include in
the proposed statutory access rights such of the public rights as are presently
exerciseable but which are  currently excluded from the Bill namely (i)  the right to
fish for white fish in the sea and public rivers; (ii) the right to navigate on the sea and
public rivers as well as inland waters; and the right to use the foreshore for specific
purposes for example, to fish for white fish, to take shellfish other than mussels and
oysters, to light a fire and to swim in the sea.  We would also  welcome views on
whether the former public rights should be subject to the proposed regulatory
scheme for access rights.  In this context, the power of a landowner to suspend the
exercise of public rights while he is carrying out any lawful activity which is likely to
be interfered with during the exercise of access rights should be noted.27

Importantly, if public rights were subject to the statutory regime, members of the
public could use the sheriff courts to determine and enforce their rights.

Questions for consideration
4.45 We would welcome views on the following:

5. (a) Should the public rights in respect of the sea, seabed and
foreshore be put on a statutory basis and the common law rights abolished?

(b) If so,  should they be subject to regulation similar to that
proposed for statutory access rights in the Land Reform (Scotland) Bill?

(c) If not, should there nevertheless be a statutory non-exhaustive
definition of public rights of recreation and what should that definition be?

                                                     

25 See para 4.28.
26 Eg lighting a fire (s5(4)(c)), fishing (see s 5(4)(a)), picking certain shellfish (s 5(4)(e)).
27 S 9(1), (4).



(d) Should the sheriff have jurisdiction to determine the existence
and extent of public rights?

LETTER OF 28 JUNE 2001 TO THE SCOTTISH EXECUTIVE

Land Reform – the Draft Bill
Discussion Paper No 113 – Law Of The Foreshore And Seabed

As part of our review of the law of the foreshore and seabed, the Commission
considered the impact of Part 1 of the draft Land Reform Bill and in particular the
proposed statutory access rights on the current common law public rights
exerciseable on the foreshore.

Our concerns in relation to the interaction of  the common law and statutory rights
are known to the Department and to the Bill team. However, we have not made any
formal response to your consultation paper.

The purpose of my letter is therefore to make a formal consultation response  on
behalf of the Commission.

Our views on this matter are expressed in Discussion Paper No 113, a copy of which
is enclosed for your reference. I would specifically draw your attention to the
comments made in paragraphs 1.15, 4.22-4.24, 4.28 – 4.30 and 4.40 – 4.45.

In summary, our principal concern is that the retention of the common law rights in
undiminished form does not sit easily with the new statutory scheme. There are
significant differences between the rights available under each scheme, but there is
also a substantial overlap. The regulatory provisions which apply to the statutory
scheme do not extend to the common law rights. In our view, the result is confusing
to the public and regulatory authorities.

We put forward three possible options for resolving this difficulty in paragraphs 4.41-
4.44 of our paper. These proposals are presently out to public consultation which will
close on 31 July. However, our preliminary view is that it would be appropriate to
place the public rights in relation to the foreshore on a statutory footing subject to
preserving the full extent of the present common law rights. The common law rights
could then be abolished.

I would be happy to discuss the above with you if this would be helpful.

J Morrison
Project Manager



J2/02/1/64
SUBMISSION FROM G HICKMAN

I write in respect of the above Bill, as a European Mountain Leader, and member of
the British Association of European Mountain Leaders (BAEML). As an EML, I take
parties of walkers into mountainous areas throughout Europe, including Scotland. As
this is a ’commercial activity’ I am concerned that this may be subject to exclusion
from access rights under Chapter 2, Section 9. This would appear to give
landowners the right to exclude the leader of any such walking party, because the
activity is done for profit, and would prevent me earning my living in this way.

If such an exclusion were to be enforced, this would be a significant deterioration in
the access situation as has traditionally been enjoyed in the Scottish Highlands in
particular. Scotland would be unique amongst the countries of the European Union in
this situation, and Scottish Tourism would undoubtedly suffer if access were to
become restricted in this way.

Professional Mountain Leaders, of whatever grade, have an important role to play in
the education of the public who might be going into the mountains for the first time.
Their input into teaching people how to respect and look after the countryside that
they visit is a significant part of their training, together with the information that they
impart on safety in the outdoors.

I would urge the Scottish Parliament to amend this Section of the Bill to take into
account the role of Professional Mountain Leaders, and others involved in education
in this area.



J2/02/1/65
SUBMISSION FROM THE SCOTTISH SPORTS ASSOCIATION

The Scottish Sports Association is an independent and voluntary body compromising
the governing and representative bodies of sport and physical recreation in Scotland.
The views expressed in this document concern the Access part of the Bill (Part One)
and are drawn from the Outdoor Pursuits Forum of the SSA.

The Executive is to be congratulated on the significant re-working of the Land Reform
(Bill) Scotland. It is clear that the voices of the general public and the recreational,
educational, tourism and outdoor business interests who submitted responses to the
consultation, have been heeded and the new Bill reflects this.

Particularly welcome are the following changes:

• Inclusion of the reference to responsible in the exercise of access rights
• Inclusion of reciprocal obligations on land owners to act responsibly
• Inclusion of the statement confirming that landowner liability is unaffected by the

legislation
• Duties placed on local authorities in respect of core path networks and keeping

routes free from obstruction
• The removal of the powers of local authorities to suspend access for reasons of

emergency
• The removal of the powers of landowners to temporarily suspend access rights
• The dropping of the criminal offence provision
• The dropping of local authority powers to exclude people from land
• The streamlining of byelaw powers to apply equally to land and inland water

Overall, the Bill does not introduce any new powers for landowners to restrict or
regulate access and maintains the common law position - any action will continue to be
through the common law (i.e. interdict). This principle is important as it supports
expressed views from the Minister in the past, that the Bill will not undermine current
access liberties.

On the whole, the Bill is better balanced as a result of these changes and goes some
way towards returning to the principles outlined by the Access Forum.

1) GENERAL PRINCIPLES

The general principle should be a simple and straightforward Bill that confers a right of
access to land and water to all people, with minimum exception. If users are confident
about their right to be in the countryside, this clears the way for consideration of how
they can exercise their right of access to best effect i.e. the issue becomes not whether
they have a right to be on land or not, but how they take access in a responsible way.



There is still a need for amendment in the Bill. Specifically this would involve the
removal of the clauses denying access to certain areas or excluding certain behaviour,
and dealing with these in more detail within the Code. These are elaborated on below.

2) THE SCOTTISH OUTDOOR ACCESS CODE

It is understood that the Scottish Outdoor Access Code has undergone revision at the
same time as the Land Reform Bill. However it has not been published at the same time
as the Bill [as introduced] and this response has been submitted without sight of the re-
written Code. This presents two main problems:

• There is a lack of knowledge of changes made to the Code that might be helpful in
respect of comments made in regard to the Bill, particularly where recommendations
to include more guidance in the Code are made. There are references in the Bill to
the "rules" of the Code suggesting an alteration in the tone of the document - it
would have been desirable to have sight of the Code in preparing this evidence.

• The Code was originally a document produced under the consensus of the Access
Forum - recent changes effected by Scottish Natural Heritage and the Scottish
Executive have not had the benefit of such democratic input. The Code needs to
invite the ownership of all interested parties - land-managers as well as
recreationalists - these parties need to be able to comment on the changes made.

There is a disappointing lack of reference in the Bill to the importance of the educational
process in raising the public and landowners’ awareness of their responsibilities and
rights. Ironically, if significant amendments are not made to Section 9(2)(a) regarding
commerce, business and education, it is likely that this educational process will be
jeopardised by the withdrawing of the right from those best able to deliver it.

3) POWERS OF REGULATION

• Long title

The original intention of the Bill was to "confer" rights of access to land for recreational
and other purposes. The addition of the words "and regulate" in the opening paragraph
of the Bill are unwelcome in that they depart from this original intention. The explanation
of the how the right would be exercised or regulated should be the subject matter of the
Scottish Outdoor Access Code. The Code has the advantage of being a more flexible
tool than the Bill, in respect of future revisions.

• Sections 4 and 8

Ministers are given very substantial powers in Section 4 whereby they can modify
section 2 and 3 by order. They have further powers granted of a similar nature under
Section 8 to modify Sections 6 and 7. There is a need for these powers to be tempered
by the requirement for further public consultation, and scrutiny by the democratic
parliamentary process.



Section 11

The Bill as introduced gives local authorities substantially greater powers in respect of
byelaws, which can now extend over all land and inland water (Section 12). Therefore it
appears extraneous that they should also be given the powers in Section 11 to exempt
land and particular conduct from the right of access. Whereas the byelaw powers given
to local authorities (Section 12) and the powers given to SNH (Section 26) require to
be grounded in sound reasoning, no such qualifications apply to local authority powers
in Section 11. The experience of Foot and Mouth threw up many examples of local
authorities being placed under great pressure from landowners and farmers to apply
restrictions to their land - and this potential undermining of access rights may result in
’patchy’ access provision between and within authorities. As written, this clause is an
invitation for land-managers to apply for curfews. Unless there is a duty placed on local
authorities to defend the principles of access, these powers will be open to abuse.

• Section 12

Under the persons listed for consultation over byelaws it refers to those "who live, work,
carry on business or engage in recreational activities on any inland waters (my italics)
affected by the proposed byelaws". As it stands, it could be interpreted that there is no
duty to consult those who ’engage in recreational activities on ’land’ when byelaws over
land are proposed. Given that the byelaw powers extend to land and inland water
equally, it would seem appropriate that the sentence should refer to any land (as
defined by Section 29).

4) LAND EXEMPTED FROM THE RIGHT OF ACCESS

The principle of the Bill should be a clearly understood right of access that applies to all
land and water with minimum exception except for that based on safety and privacy. It
is easy for a public perception to build up that certain areas are ’no-go’ areas for
posterity when they are enshrined in an Act of Parliament - this has been the
experience to date with legislation in England and Wales. In all the examples below the
Code could be used to give more detailed and specific guidance and is more easily
adapted to reflect changing use and practice.

• The exclusion of the Monarch’s Private Estate is not justified. The Balmoral Estate
contains important mountains and key canoeing rivers, and to date experience
suggests that their safety whilst in residence is not jeopardised by the access that
currently takes place.

• It is not clear how access will be taken through farm steadings. The curtilage of
farm buildings may well be such that they would constitute land over which the right
of access is not exercisable. Given that substantial proportions of paths currently
pass between farm buildings, there is a need to maintain this position. An



amendment ensuring a right of passage in such circumstances should be
introduced.

• The Bill seeks to prevent access to golf courses for recreational purposes. This
should be amended so that recreational use of golf courses could continue - for
example, winter sledding and cross country skiing. Golf courses should have the
same status as other land developed for recreational purposes and qualified by the
supplementary provisions (Section 7(6)) that access rights apply as long as they
don’t interfere with the recreational use to which the land is being put.

• The Bill has introduced the exclusion of grass being grown for hay or silage. This
leads to significant problems of:

• The definition and recognition of grassland, whether for hay or pasture, by lay
people

• Inflexibility in considering changing land use, agricultural practice and
seasonal considerations

Overall, land on which crops are growing should not be excluded and the Code
should define how access is taken in relation to cropped land.

• Land which is set out for recreational purposes is excluded from the right of
access, but it is not clear whether this is referring to sports pitches or the wider
countryside. Without clarification of the words "developed or set out for" there is
the potential for this clause to be abused where owners of shooting estates and
angling beats consider that modifications of their land or water to facilitate fishing or
shooting would entitle them to deny access to other recreational users for substantial
periods of the year. The de facto position today means that recreational and sporting
estate activities do co-exist, and through education, and the guidance of the Code in
future, need not impinge on one another. The Bill should recognise and advocate
this principle.

• Nowhere in this Bill is it stated that access to land and water will be without charge.
As this is one of the main tenets underpinning the right of access, it should be clearly
flagged up as such. There should be a clarification of Section 6(g)(i) and (ii) as to
whom this clause applies - whether it applies to land where all users are charged
entry, or where selective charges are made. In the same way that all bodies will
have a duty to revise their existing byelaws within 2 years of the implementation of
the Bill (Section 27), so should there also be a duty on them to revise charging
policies. It should be clear that any payment is related to a specific provision or
facility, and not simply to accessing the land or water itself.

5) CONDUCT EXCLUDED FROM THE RIGHT OF ACCESS

The exclusion of "business or other activity, which is carried on commercially, or
for profit or any such part of a business or activity" is a very unwelcome addition to



the Bill and this clause should be either deleted or amended so that such activity falls
within the right. There are a number of problems as it stands:

• The definition of business or commerce in relation to outdoor recreation and outdoor
education is particularly unclear

• The distinguishing of different groups ’in the field’ is nearly impossible
• The detrimental impact on developing business and tourism enterprise, which rely

on access to the countryside
• A loophole is created whereby ’charging for access’ could become commonplace

The Code already contains a detailed section on the issue of groups (whether
educational, commercial or informal). It outlines a position whereby greater
responsibility is placed on the organisers of group activities to consult with or request
permission of landowners according to the nature of the activity they are undertaking,
facilities required, time of year, size of group and likely impact. The Code, with its ability
to draw attention to detail and nuance, is the correct place for this kind of guidance for
business and commercial use. The inclusion of this clause is of great concern to the
Scottish Sports Association.

6) LOCAL AUTHORITY ACCESS FUNCTIONS

• Section 14(1)(b) should include locked gates. These are a widespread obstacle to
many recreationalists taking access to the countryside.

• Section 15(4) should omit the word "stiles" as they are an obstruction to cyclists,
horse-riders and the less able bodied. It would be preferable to refer to "means" of
facilitating access without being specific as to the means employed to do so.

This legislation has the potential to be the most modern and user friendly legislation in
Europe, reflecting the distinctive laws and traditions of Scotland. The SSA would like the
opportunity to give further oral evidence to the Committee on matters concerning
outdoor sport and recreation in the Scottish countryside. The Committee can be
reassured that a substantial range of interests would be represented by a small
delegation of SSA members appearing before them.

A Fraser
Executive Committee Member

The SSA Outdoor Pursuits Forum is a network including membership from the following
bodies: the Mountaineering Council of Scotland; the Ramblers Association (Scotland);
the Scottish Canoe Association, the British Horse Society; the Cyclists Touring Club; the
Scottish Orienteering Association; Snowsport Scotland; the Royal Yachting Association,
and the Scottish Hang-gliding and Paragliding Federation; the Scottish Cyclists Union;
the Scottish Anglers National Association; the National Playing Fields Association
(Scotland); Scottish Field Archery Association; and the Scottish Athletic Federation



J2/02/1/66
SUBMISSION FROM F ROBERTSON

My four grandparents all came from modest Scottish backgrounds, but went
overseas to better themselves. My parents were both sent home to school in
Scotland, and although my father¹s job required that they eventually settled in the
south they felt Scotland was their true home.

They always holidayed in scotland and in 1959 they found a small estate to
purchase, with some fishing and some crofts but no main house.  They built a house
for themselves, using a local architect, builder, lawyers etc. They also built one for a
ghillie and his family. They put in water for all the crofts on the estate, which had
previously relied on springs.   They loved the place, and poured money into it, and
eventually left it to a family trust.

Since their death we have done our best to uphold their traditions. We employ locals
to work on the river, in the house, on the estate. We let the fishing out for most of the
year, which covers some of the running costs but by no means all. It also brings
people into the neighbourhood to spend money in the shops and restaurants and on
the golf courses. If we have no tenants we offer the fishing for free to people living
locally. We have two cottages which we let out for rents that barely cover the
maintenance costs. But we love the place, and do our best to maintain it in good
order although this demands a constant subsidy.

We do not understand why the crofters should now have the right to buy the fishing
regardless of whether or not we wish to sell it, and regardless of the fact that the
estate will be totally unviable without it. We are told our current crofting tenants
would not be interested in doing so, but who knows what the future will bring.

Who will employ our ghillie if the fishings are bought out? Who will come and stay in
our house for holidays if it does not include access to the fishings? Will the crofters
be willing or able to continue the expenditure which is required to keep the river in
good order and maximise the conditions for the salmon, which are a precious and
fragile resource?  Will they be willing to continue the catch and release policies
which do so much to preserve what is left of the stock, but which mean we almost
never eat a wild fish?

If the crofters wish to club together to buy the estate if we eventually decide to sell it
then that seems fair enough, but we do not see why rivers in the crofting counties
should be singled out for such insecurity of tenure, and we fear it will discourage
many proprietors from the investment that is required to maintain the health of our
salmon stocks.   Our river has some large joint expensive  proposals  on the drawing
board, designed to help the spawning effort, but we are hesitant to go ahead if our
fishing is to be under threat.  For the sake of the beautiful Scottish salmon, please
think hard before pressing ahead.



J2/02/1/67

SUBMISSION FROM THE SCOTTISH COUNTRYSIDE RANGERS ASSOCIATION

Part One - Access

SCRA welcomes the positive changes to the bill, which have taken on board many of
the points highlighted in our submission in response to the draft bill.  In particular we
were please to see the removal of the new criminal offence of acting out with the
code and the powers of land owners to remove the right.

As well as general comments SCRA has several specific points-

• Rangers Role-
We are pleased to note that the proposed "policing" powers have been removed
from the bill. Access duties will significantly increase the work load of Rangers. This
must be seen in addition to their existing duties, not at their expense. There is a
need to ensure that new Ranger posts are created, which are balanced, in line with
the SNH Ranger Review. All Rangers, not just those in Local Authorities, should be
able to carry out duties in relation to the access legislation in addition to their roles in
education and conservation. SCRA would not generally welcome the creation of
specialist "access rangers", but would rather see the continuation of their current
flexible role.

• Conservation-
We welcome the introduction of the clause which enables SNH to indicate by
signage areas where access rights might compromise the protection of the natural
heritage. It is important to note, however, that other agencies (Local Authorities,
NGO’s) also manage land for nature conservation. Powers to protect vulnerable
areas need to be available to these bodies. E.g. a Local Authority local nature
reserve is currently closed for three months during the nesting season. To maintain
this management regime in light of the new bill would require ministerial approval
every thiry days. This is unnecessarily complicated, when it could be dealt with by
the Local Authority or the local access fora.

• Scottish Outdoor Access Code-
The guidance provided by the code will be essential to the smooth implementation of
the bill. We would suggest a two tier system, one comprehensive and definitive code,
supported by various area and activity specific ones. To be effective the code will
need to be very widely circulated and promoted. We welcome the duty placed on
LA’s and SNH to publicise the code, but feel that LA’s should also have the duty to
promote compliance. Many words and phrases within the bill need clarification and
definition. This would be best placed within the code. E.g. curtilage, the difference
between recreation and passage, animals under proper control, etc.

• Commercial use-
Most Ranger Services now charge for their guided walks. We are concerned that this
may bring them within the clause to exempt commercial use. We feel that the issue
is not whether the activity is commercial or not, but whether it may cause damage to
the land. For example 300 people on a sponsored walk, which is non commercial,



will cause far more damage than 3 people on a paid event. We would suggest that
this clause is dropped from the bill.

• Crops-
Broadly speaking we welcome the exclusion of crops, while sown or growing, from
the right of access. We do have several concerns about the wording of these clauses
and the definitions of "crops". E.g. silage and hay still grow after harvesting, but little
damage would be done to them during this time. Also there is a concern that it will
encourage farmers to plough as close as possible to field edges.

• Duties of Local Authorities-
Clause 17 should include a duty on LA’s to implement their core path plans, not just
prepare them.

• Measures for safety, protection, etc-
It is important that LA’s retain their existing powers to facilitate access on rights of
way and that it is extended to core path networks, without necessarily gaining
landowner permission. Bridges and gates, for example, are fundamental to the
provision of many routes and should not be lumped together with extras such as
toilets.

T Wilson
Vice Chair



J2/02/1/68
SUBMISSION FROM E HOLTTUM

I have been a hillwalker for 25 years. I have reached an age and income where I
regularly enjoy the comforts of B&B, small hotels, bar meals etc. I am glad the
revised draft has taken better account of the outdoor lobby, as I think I am a fairly
typical hillwalker, with some money to spend, a responsible attitude and an
awareness of the local economy. Here are my comments.

I would look again at the section "Business and commercial activities
excluded from access rights (section 9(2)(a))", with a view to further defining
"Business and Commercial Activities". It seems to me there are many small-scale
guide and holiday companies that it would be inappropriate to exclude from the
access agreements.

I am not happy with Ministers’ powers to amend the bill at present. There
should be a defined procedure for parliamentary & public scrutiny, with interested
bodies able to make comment and suggestions, before presenting amendments to
parliament.

Section 11, covering exemption orders by Local Authorities needs to be more
defined. Reasons and a timescale should be required, ie the suspension of access
should be for a fixed period, after which it lapses, unless specifically renewed by the
LA.

I would support all the suggested amendments below.

•Inclusion of specific reference to "responsible" exercise of access rights (section 2).
•Reciprocal obligations on landowners to act responsibly (section 3).
•Clarification that in determining whether a member of the public or a landowner is
acting responsibly, regard should be had to the Access Code. In other words, the
Code has evidential status in determining responsible behaviour (sections 2 & 3).
•Specific provision that occupiers' liability is not affected by this legislation. The effect
of this is that the fact that someone was exercising access rights when injured is to
be ignored in determining the duty of care in the particular circumstances (section
5(2)).
•School grounds contiguous to a school excluded from access for reasons of child
protection (section 6(b)(iii)).
•Exclusion of cropped land from access extended to include grass grown for hay or
silage (section 7(7)(b)).
•Access to golf courses restricted to passage, and not for purpose of recreation
(section 9(1)(e)).
•Duty placed on SNH to promote compliance with Code (section 10(7)).
•Duty placed on local authorities to "assert, protect and keep open from obstruction
or encroachment any route or other means by which access rights may reasonably
be exercised (section 13).
•Duties of local authorities clarified and expanded in relation to planning for,
establishing and keeping open systems of core paths (sections 17 - 21).
•Provision included relating to protection of the natural heritage (section 26).



•Powers of local authorities to suspend access rights for reasons of emergency
dropped (section 8 of draft Bill).
•Provision to allow temporary suspension of access rights by landowners dropped
(section 9 of draft Bill).
•Offence provision dropped (section 15 of draft Bill).
•Exclusion provision dropped (section 16 of draft Bill).

Thank you for this opportunity to comment.

E Holttum



J2/02/1/69
SUBMISSION FROM ADVENTURE SCOTLAND

I write on behalf of People=Positive Ltd and in particular our adventure division,
Adventure Scotland. We have been kept in touch with the progress of the bill so far
through our affiliations with Activity Scotland and The Scottish Canoe Association in
particular.
 
We, like many others have welcomed many of the changes that have been made to
the original draft as a result of the public consultation process and would agree that
in its present for the new draft bill is much improved.
 
However there is one new addition to the draft bill that is a cause of major concern
for us. This is in Chapter 3 Section 9(2)(a) refering to those conducts that are
excluded from access rights and states:- ’Conducting a business or other activity
which is carried on commercially or for profit or any part of such business or
activity’
 
As a business involved in providing a wide range of client groups with experiences in
the outdoors we currently enjoy, on the whole, very good relations with the owners of
much of the land we use for our activities. The continued maintenance of these
relationships will come not from legislation but from conversation. Clearly there is
always a degree of negotiation involved with landowners in discussing planned use
by companies such as our own. Any such negotiation can only be successful, fair
and just for both parties if each is able to present its case from a position of some
inherent strength either in law or precedent.
 
This dangerous clause provides landowners with an opportunity to simply ’close the
door’ on operations such as our own and the thousands of other outdoor educational
businesses ranging from freelance instructors to large local authority and private
sector centres.
 
Tourism is a major component of the Scottish economy and Activity Tourism is the
fastest growing sector in the industry. It is these simple facts that make this bill, in
the spirit in which it was conceived, so important to Scotland’s future. We are
concerned that the imposition of this clause has the potential to seriously damage
the activity tourism sector to the detriment of the country its economy and its
environment.

It is the commercial sector who are largely responsible for bringing visitors to enjoy
Scotland’s wild places. It is the commercial sector that is taking a prominent role in
educating the general public in how to exercise their new-found right of access in a
responsible, sustainable and safe manner.

We fully recognise that frequent use of particular areas by organised  groups,
whether from the public or private sectors, can throw up different issues with regard
to disturbance and environmental sustainability than those related to use by private
individuals. The proper place for such issues to be identified and dealt with would be
in the Access Code and not by the imposition of the above clause which is at best
confusing and open to misinterpretation and at worst a seriously damaging measure



with the potential to undermine the whole thrust and spirit of the bill. We strongly
recommend that the clause be removed from the bill.
 
D Horrocks
Director



J2/02/1/70
SUBMISSION FROM D BURSNALL

As a European Mountain Leader, Mountain Instructor, Canoe/Kayak coach and
Yachtmaster who uses all areas within the UK, including Scotland, and much of
Europe as my working area. I was pleased to see that the new version of the Land
Reform (Scotland) Bill, has taken on many of the previous worries.

Unfortunately in the process, the new wording seems to have slipped in various
problems that did not exist before.

Much of the UK admired Scotland and its access; it would be a pity to diminish this.

As a member of the European Mountain Leader Commission, I come into contact
with many European professionals operating in the outdoors. Many have expressed
a desire to go to Scotland with groups or family, but are reluctant to move off a path,
or even off road, in the rest of the UK because of the draconian access laws

As a general comment, it is a pity that this version did not take the opportunity to
align itself with many countries throughout Europe on access issues.

Scandinavia in particular has a well-balanced access law, allowing general access
anywhere, but not close to private buildings. This includes anchoring/mooring
immediately next to a private house, on inland lakes and rivers as well as the sea
away from harbours.

Scandinavia has in many ways close links to Scotland, but even in France, Italy and
Spain; we have public access to all land (even some military areas) and water, as a
matter of course. Particularly in France, the land is believed to belong to the local
community.

In much of Europe we see efforts by the local communities to encourage access to
visitors. They have realised early on that visitors bring money and allow local shops
and bars to stay open for the community. This fact in Scotland has been born out by
recent surveys on the amount of income generated by tourism and across the UK
how much was lost during the Foot and Mouth epidemic.

Specific points:-
- Affect on traditional existing rights of access
- Too complicated. Whole areas should be moved to Outdoor Access Code

(which can be changed more easily in the light of experience)
- Purpose of act. "and regulate" should be removed.
- Exclusion of farmyards [6(b)(ii). How do you get to the uplands unless an

alternative is there?
- School grounds [6(b)(iii)]. Should be an area around the building not all the

grounds. And what about children playing in the evenings.
- Land held by the Queen [6(e)] is extensive and should have access for the

community and visitors away from residences.
- Land for particular recreational purposes[6(f)] There are always out of

season times, or when this land is not used



- Exclusion of business activity [9(2)(a)] Who is this? This is an open
door to land managers. Guidance should be given in the Code

- Local access forums [24]. Education, tourism should be represented.
National parks better than Local authorities, less vested interests from
large land owners.

- Power to exempt land (S11). What for, open to abuse. The Local
Authorities will have ability to make byelaws they do not need this as well.

- Powers of ministerial discretion (S4, S8). Should not be there and if left
should be subject to Parliamentary approval. Could be subject to Land
Manager’s pressure.

- The Outdoor Access Code is possible the most important bit of advice,
where is it. It should give guidance not rules. Water should be included
on Core Path Networks



J2/02/1/71
SUBMISSION FROM C WIMBUSH

I have concerns with some of the implications of the access restrictions in the Bill as
follows:

9.2.a
For many years I have spent all my holidays in Scotland. For these I join organised
walking holidays in which I pay for a guide. Since this is a business It would appear
that my access to the countryside in these circumstances would be excluded under
this section of the Bill.  While these holidays are for the companionship of others who
have a similar liking for the countryside there are also times when I have hired a
guide for their leadership and knowledge of difficult terrain. This section of the Bill
would appear to exclude access if I use the services of a paid guide.  Not only would
this deprive these people directly from employment by guiding it would also deprive
local B&B and hotels of business.

6.a.i, 6.b.i
These paragraphs would appear to effectively break a route even of well established
paths if an alternative by-pass route is not enforced. Additionally it gives a landowner
a way of blocking a route by building a barn or even small storage building by it.

6.f.2
Land set out for a recreational purpose gives considerable scope for landowner to
close off a large area. For example moorland could be excluded by merely erecting a
few grouse buts. I am sure with a bit more imagination this could be extended
further.

6.j
This rather vaguely states exclusion from land in which crops ’have’ been sown.
This would appear to exclude any land that has ever been cultivated.

8.1
Ministers are given the power to arbitrarily rewrite (modify?) under whatever
influential pressure they are subject. This seems to undermine any reason for
having a bill.

9.1.e
There are places where tarmac paths, and current rights of way go across golf
courses, this would seem to exclude one recreational group in favour of another.

Overall the Bill provides ways which would enable any beligerant landowner to totally
exclude access.



J2/02/1/72
SUBMISSION FROM THE ISLE OF EIGG HERITAGE TRUST

The Isle of Eigg Heritage Trust welcomes the substantial improvements that have
been made to the proposals.concerning access in the Land Reform bill.

IHET particularly welcomes the dropping of the landowner power of suspension of
the right, police powers and local authority emergency powers. The Executive has
clearly heard the concern of the public as expressed in the unprecedented response
to the draft Bill.

However, substantial problems remain. One fundamental issue is that the Bill is still
too complicated, struggling to define how access should be taken through different
types of land, according to which crop is being grown. All this detail needs to be
removed and placed within the proposed Scottish Outdoor Access Code.  There is in
general a need to simplify the Bill as it passes through the Parliament to produce
legislation that defines the access right in simple terms. The Bill must not undermine
the existing access but enhance opportunities.

IEHT recommends the changes put forward by the Ramblers’ Association, as long
as restrictions can be enforced in ecologically fragile areas  (such as breeding birds
sites, or sites which where excessive damage to rare plants has occurred through
erosion), restrictions which are already covered by law.

IEHT recommends the following changes in particular:

Local authority power to exempt land (S11)
Foot and Mouth demonstrated that local authorities were far too willing to bend to
local landmanaging pressures to close off land.  If section 11 remains in the Bill we
will finish up with local authorities under continuous pressure to close areas of land.
Perhaps the only power under this section that should be given to local authorities is
the power to enter land and erect (and remove) ADVISORY notices about the
exercise of public access rights - similar to the power given to SNH under section 26.
Local authorities will be given extensive new powers under section 12 to make
byelaws over any land and water. This is a major extension of their existing powers
and should be sufficient, along with the power to erect advisory notices.

Powers of ministerial discretion (S4, S8)
There are too many powers of ministerial discretion now in the Bill (eg sections 4 and
8). These did appear in section 6 of the Draft Bill, but were subject to Parliamentary
approval. No such approval is required in the latest draft. These ministerial powers
should be removed - if they remain ministers will be forever under landmanager
pressure to use them.  If new problems arise the principle should be to resolve them
first of all through modifications of the Code. If this is not good enough then
legislation
specific to the problem should be put before the Parliament, or amendments made to
existing legislation dealing with health and safety, quarries, conservation, animal
health etc etc.



Legal position on land excluded from the right
There is a need to clarify the legal position, and perception, of access on land that is
excluded or exempted from the right.

The Outdoor Access Code [10]
The content of the Code will be crucial.  The Code should be guidance on, rather
than rules of, responsible conduct.

Exclusion of land on which crops are growing [6(j)]
This should be amended so that such land is not excluded.  The Outdoor Access
Code should define when the right should not be exercised in relation to crops. If the
Bill as it stands is enacted there is a risk that political pressure in the future would
extend the exclusion to other  land.  Access on field margins is problematic as land is
often cultivated right up to field boundaries.  There is a problem with defining a crop
which would be better dealt with in the Code than on the face of the Bill.  The code
can be adapted to reflect changes in agricultural practice and support mechanisms.

Exclusion of farmyards [6(b)(i)]
Many routes, which are not necessarily Rights of Way, are through farm steadings
and would be excluded from the right.  There is a need for an amendment to ensure
that there is a right of passage in such circumstances unless a practical alternative
route has been provided.

Exclusion of business activity [9(2)(a)]
This should be amended so that business activity falls within the right.  The Code
should include guidance indicating that the more organised an activity and/or the
greater impact it might have  then the more consultation with land managers would
be expected.  As the Bill stands landowners will have increased confidence in
challenging groups to pay for access.  There is a  problem with defining a business
activity - for example would it apply to photographers or guide book writers?  This
would have a disastrous impact on tourism.

Exclusion of land held by the Queen [6(e)]
This should be removed.  The security argument is questionable.  The public
currently exercise access on eg Balmoral and a right of recreational access is
unlikely to have much influence  on criminal activity.

Golf courses [9(e)]
Being on a golf course for recreational purposes would be excluded.  This should be
amended so that golf courses have the same status as other land developed for
recreational purposes - otherwise this would put an end to sledging for many
children!  The Code should define responsible behaviour in relation to golf courses.

Land set out for a particular recreational purpose is excluded [6(f)]
This would be open to abuse.  Presumably this would extend to grouse moors, deer
forest and fishing  beats. The Code should deal with responsible behaviour in
relation to these activities.  If this remains land managers would be able to argue that
the right did not apply for large parts of the year.



Local access forums [24]
This should be amended so that in National Parks the National Park board, rather
than the local authority, should set up the access forum(s).

Estate Policies [6(b)(ii)]
It appears that estate policies would potentially be excluded from the right.  If so, it
needs to be amended.

School grounds [6(b)(iii)]
There is a concern that in some circumstances this wording could include extensive
areas of land not particularly close to the school.  There is a need to clarify the land
that this will apply to.

The Isle of Eigg Heritage Trust welcomes the substantial improvements that have
been made to the proposals.concerning the Community Right to Buy and the
Crofting Community Right to Buy in the Land Reform Bill. The Isle of Eigg Heritage
Trust  welcomes in particular the changes relating to lotting, broadening the right of
appeal (section 57), additional anti-avoidance measures (sections 34.7.a, b,c and
37), the new community right to buy where the landowner sells land in breach of Part
2 (sections 46 and 54). the procedure for late registration (section 36) and no
restrictions on subsequent disposals (section 73) as well as the possibility for
Crofting Community Bodies to acquire Salmon Fishings as this will enhance
economic sustainability in crofting areas.

However, The Isle of Eigg Heritage Trust  remains concerned that the provisions of
the Bill are still too complicated and inflexible. This may severely undermine the
likelihood of further community land initiatives and may result in the reforming
aspirations of the Executive not being delivered.

The following areas of the bill are of major concern to the Isle of Eigg Heritage Trust.

COMMUNITY RIGHT TO BUY

Definition of the community body  (section 31.1)
The proposed requirement for interested community members to set up a specific
company limited by guarantee to register an interest  in a precise area of land is too
bureaucratic and fails to allow for other options already successfully applied.

Scottish Justice Minister Jim Wallace did not preclude other options last year when
he stated that “to be eligible, a body must be constituted as a community trust, and
should be incorporated in some way. The normal model would be a company limited
by guarantee. …The key criteria are as follow: the community body must have the
promotion of the interests of the local community as its primary object. The
community body must be constituted so as to guarantee its financial probity, and to
ensure benefits do not flow to members as individuals. “ (source:
www.scotland.gov.uk/library 2/doc01/lrpl-0.1htm )

Other types of community body, including Partnerships (e.g Knoydart Foundation),
Trusts (e.g Isle of Eigg Heritage Trust), Friendly Societies should be acceptable as
long as they are incorporated.



The Community Body membership (section 31.1.d)
A minimum membership of 20 persons continues to fail to take account of the small
nature of many rural communities. It should be reduced to 10, so that smaller
communities are not discouraged to register an interest.

Majority of the members of the company is to consist of members of the community
and have control of the company (section 31.1.e/f )
This is commendable in principle but in practice, had the Highland Council and HIE
been constrained in the past by this definition,  none of the major community
purchases of recent years would have occurred, including the Isle of Eigg buy-out.
Within the Isle of Eigg Heritage Trust, community members of the board have 50% of
the seats but are not in a majority. Since the remaining 50% are equally split
between the other two partners of the community within the Trust, and considering
that these two partners have contributed greatly to the success of the partnership, it
would be more realistic to state that at least 50% of the members of the company is
to consist of members of the community to ensure a strong degree of community
control within the company. The fact is that running a company limited by guarantee
and a large area of land demands skills that communities are hard pushed to acquire
at present.  There is a great advantage for communities in working in partnership
with bodies which can lend their expertise and their time. Restrictions which are
meant to ensure community control would actually become disadvantageous for
many communities.

A community shall be defined by reference to the polling districts in which the
community body proposes to register an interest (31.4) This is probably the biggest
flaw in the Bill. This does not take into account the fact that  in a great many cases,
polling districts do not properly reflect the local community of interest.

For example, Eigg is within a polling district encompassing all four islands in the
Small Isles. Would it be right to ask residents of the other three islands to vote on the
affairs of the Eigg community? Would it be right for the residents of Eigg to vote on
whether the isles of Muck, Canna or Rum should operate a community buy-out?
Certainly not. What defines each island uniquely is its own post-code, so that people
living in that postcode unit represent a local community of interest.

Community areas should therefore be defined on the basis of detailed postcode
units, building up to form the community of interest. This should be on a self-
determining basis, subject to an appeals procedure to the relevant local authority
where communities in adjacent postcode unit areas consider they should be included
(or excluded).

Duration and renewal of registration  (section 41.2)
This is far too cumbersome: a land area for which a community registers an interest
may not come onto the market for decades (if not centuries), yet renewal of interest
by re-registration is expected every five years. Any need for renewal of interest
should simply be by written reiteration. The existing provision that any changes in the
Memorandum s and Articles is to be stated should be enough to keep track of any
changes in the community body.



Balloting  (section 68.3,i,ii)
A minimum 50% response to a local ballot on whether to proceed with purchase is
very onerous (turn out for community council election rarely reach that level) and not
even necessarily representative of the local community of interest if linked to
registered electors within polling districts. A simple majority of a poll within the
community area as defined by postcode units should be sufficient to demonstrate
local support for land purchase, as in General Elections.

Assessment of value of land (section 55.7.a)
Taking into account any “peculiar interest” of a person in the valuation of land could
distort the price well above what could be considered a general average.  The land
should be assessed at what can reasonably be accepted as customary and typical
values for land in the area.

Salmon fishings and mineral rights (section 66)
That community bodies should be able to register an interest is very welcome  The
Isle of Eigg Heritage Trust also supports the Highland Council view that provisions
should be made within the forthcoming Local Government Bill for ill-managed salmon
fishings to be compulsorily purchased by Local Authorities on behalf of communities
under the proposed power of community

Ministerial Discretion  (throughout)
 There are many instances where decisions can be taken at “ministers’ discretion”.
Whilst the definition of sustainable development is welcome as the basis for
Ministerial discretion, this remains too general. The basis for decisions made at
ministers’ discretion should be in the public domain in the form of relevant guidance,
e.g contained in schedules to the legislation, or subsequently published.

Compulsory Purchase Powers: Enhancement of existing Compulsory Purchase
Powers has been removed from the Bill and nothing put in its place. Moreover there
is nothing in the Bill to help communities access land where it is a key area of
strategic importance for a community development  (housing for instance) or as last
resort in cases where a landowner displays irresponsible behaviour towards the
public interest. Meanwhile a Code of  Good Landownership has been devised. This
code should be accompanied by measures encouraging landowners to consult the
local community and/or making grant aid conditional on community consultation.

CROFTING COMMUNITY RIGHT TO BUY

The Crofting Community Body
The same objections as for the community body regarding size, membership and
balloting apply.
The relevant Grazings Committee(s) should take the initiative in setting up crofting
community bodies and should nominate the majority of directors within the Crofting
Community Body, with the remainder elected from the wider community, to avoid a
crofting community body being controlled by persons having no interest in or
understanding of crofting.



Tenant Farmers’ Right to Buy:
The Isle of Eigg Heritage Trust also supports the Highland Council’s view that
provisions should be included in the bill for tenant farmers to purchase land. There
should be provisions for a tenant farmers’ right to buy either within this bill or within
forthcoming agricultural holdings legislation. This should preferably be along the
lines of Part Three (tenant farmers’ right to buy at any time) or, if it were still
considered that this would risk halting the letting of land, along the lines of Part Two
(tenant farmers’ right to buy at sale/transfer). In this latter case, however, this should
also be possible at transfers on inheritance. The valuation should be at open market
value as determined if necessary by the Land Court. To ensure its continued use for
agriculture, such land should be zoned for agricultural and ancillary use in Local
Plans.

J Chester, Reserve Manager and Camille Dressler, Director



J2/02/1/73
SUBMISSION FROM R WOODWARK

This bill is a landmark bill for both the Scottish parliament and the Scottish Labour
Party. In bringing access rights up to at least European levels, both the parliament
and the party will be, quite rightly, judged on their willingness to confront exclusive
wealth & privilege on behalf of the ordinary citizen.

Let me; therefore, at the outset congratulate the parliament on the positive changes
made to the draft bill following consultation.

Some of the more objectionable and impractical suggestions such as those relating
to criminal proceedings and to landowners untrammelled rights to suspend access
have been removed.

All well and good, however the process is far from over. One area of particular
concern is contained in chapter 2, section 9 subsection 2(a), this excludes
commercial activities from access rights. I would like to object to this most strongly
on many levels.

1. Equal educational opportunities.
Many school children and adults now rely for their introduction to “the great outdoors”
on private “commercial” centres – these have grown as the public sector L.E.A.
centres were systematically dismantled. A school, a charity, an L.E.A. centre would
all under proposed legalisation have access rights whereas those children serviced
by “commercial” centres would not – same kids, same job, same situation, but not
the same rights.

2. Tourism economic potential
Outdoor activities in general, and that obviously includes the commercial sector are
one of the largest rural revenue earners. Any legislation, which limits these activities
unduly, will have a serious economic impact.

3. Practicalities
The estate system in Scotland means that anyone travelling any distance on foot or
canoe (especially) etc will quite likely traverse several estates. For example: a nine-
mile canoe trip from Loch Insh to Aviemore traverses nine (9) different landowners. It
only takes one landowner to deny access to a commercial group and the trip
becomes impossible.

4. Species “Genus-Laird”
My experience of the estate-system in Scotland over twenty-five years leads me to
believe that the commercial sector relies on the “good-will” of these estates at their
peril. This system is unstable, fragmented and with ever changing ownership of the
land. Many landowners are not happy with anyone on their land apart from their own
paying guests.



5. Philosophical / Ethical considerations.

a) Landowners use inflammatory descriptions of “commercial” “exploitation” of “their”
land. It’s as if people are digging it up & taking it home. This resource is not “used-
up” by people. They merely travel over it & admire it. When they do pay , they are
paying for the skills & knowledge of someone who can help them admire this land
“safely”. The idea of landowners then possibly getting a slice of the cake without
providing any services whatsoever is abhorrent! In general the cake is small and the
people who work in this area do so from love of it.

b) Scotland has the most concentrated form of land ownership in Europe, most of its
population are in urban areas and quite rightly look to the countryside (whether
paying or not ) for recreation.

Historically the people owned the land, in times of war they defend it, in times of
peace they subsidise it, and as long as they conform to Access Codes and show
good behaviour they are entitled to enjoy it (paying or not).

The issue is not “are they commercial” but one of impact and frequency. I would
expect all commercial groups, especially large ones to consult with landowners at
access forums. This already happens quite widely as an example one could quote
the situation of an orienteering competition taking over a forest for the day.

To sum up, commercial outdoor activities should have equal access rights to
individual citizens but where they have a significant impact due to size/frequency of
use then consultation should be strongly recommended.



J2/02/1/74
SUBMISSION FROM A MCLEAN

1.1 I am an advocate, a landowner/land manager and an occasional hill-walker. I
believe that I am qualified to express a view on the Bill from the point of view of its
practicality for lawyers, land managers and access users, all of whom will have to try
to apply such legislation as is eventually enacted. I have not previously made a
submission during the consultation exercises.

1.2 I propose to address only that part of the Bill which deals with the proposed
general right of access, a subject in which I have taken a particular interest since the
days when the matter was before the Access Forum. I have served on the Access
and Tourism Committee of the Scottish Landowners’ Federation during that period.
This submission is made in my individual capacity.

2.1 A primary purpose of the access legislation has been to bring clarity to what
has been a somewhat confused legal situation, whereby general recreational access
has long been taken in the Scottish countryside, but the respective rights and
obligations of access users and those who own, occupy, live in and work in the
countryside have been unclear. It would be unfortunate, to say the least, for what is a
flagship piece of legislation for our fledgling Parliament to end up making the
situation more muddled than it was before the Parliament acted. It would also be
unfortunate if the legislative solution preferred was obviously unbalanced or
unworkable. It is with the aim of attempting to assist the Parliament to avoid such a
result that I am making this submission.

2.2 The Bill as now published features some great improvements over the original
draft. In particular, the clear emphasis on the balance of responsibilities on both
access users and providers, as originally agreed in the Access Forum, is welcomed.
The following points nevertheless require to be made.

3.1 The broad concepts of the responsible exercise of access rights and the
responsible provision of access in Sections 2 and 3 are helpful for both users and
providers of access. However, that welcome is tempered in three respects.

3.2 Firstly, the definitions of responsible behaviour are dependent in large part
upon the contents of the Access Code (see Clauses 2(2)(b)(i) and 3(2)(b)). It is
highly unsatisfactory that the current consultation exercise is being undertaken
without the Code in its proposed form also being available. The result is that the full
consequences and meaning of the legislation for users and providers of access can
only be guessed at. I respectfully suggest that the Code should be laid before
Parliament and the public along with, and not after, the Bill, and that the Bill should
be delayed until the draft Code is available. The Access Forum should immediately
begin work on revising and completing the Code, which was flawed in its first draft.

3.3 Secondly, it is unfortunate and unnecessary that many fundamental
provisions of the Bill, including Clauses 2 and 3, are to be subject to change not by
virtue of further Act of the Scottish Parliament, but by ministerial order (see Clauses
4 and 8). This reduces substantially the clarity and finality of this proposed
settlement of respective rights and obligations, leaving the long-term future of access



at the whim of successive governments. This does not provide the certainty that was
supposed to result from this legislation. The Parliament should aim to get these
things right now. Otherwise, the impression will be one of unseemly haste to get a
statute on the books without taking the necessary care to see that it is complete and
workable. The result will be no better than the old days when poorly thought-through
legislation emanated from Westminster and was justly criticised for failing to take
proper account of Scottish circumstances.

3.4 Thirdly, the Bill leaves quite unclear what is to happen if a person is not
exercising access responsibly. No one is seriously in favour of those who do not
want to take access responsibly. Such people will not fall within the rights given
under the Act, but their standing, both as regards land users/managers and ordinary
rural dwellers and other, responsible access users is left unclear, in other words the
situation will really be no better in terms of legal clarity than it is today. The decision
to remove from the Bill any effective sanctions which might be exercised against
those taking access irresponsibly is a major failure of courage. The power to obtain a
declarator under Clause 25(1)(c)(i) is toothless. This requires to be addressed and a
fitting and effective sanction reinstated.

3.5 This latter point is particularly clear when one sees that the “reciprocal”
obligations of occupiers are fenced with sanctions in the Bill (see Clause 3 and
Chapter 5). This tips the balance of the Bill against those who live and work in the
countryside.

4.1 There are various aspects of the Bill which are likely to result in decisions
having to be made first by individuals and then by the Courts which are highly
subjective. For example, in Clauses 2(3) and 3(3), it is apparently necessary to
decide effectively whether access is exercised or management of land is undertaken
for a reasonable purpose. There is no way of knowing what criteria are to be adopted
to judge this. The public and the Courts deserve better guidance than this on what
the new rights and obligations are meant to mean. The situation is left at least as
obscure as it has been before.

5.1 The issue of increased occupiers’ liability has been dodged (Clause 5(2)) and
not solved. As is obvious from the terms of Section 2 of the Occupiers’ Liability
(Scotland) Act 1960 as interpreted by the Courts, the duty of care owed by an
occupier is dependant upon how foreseeable it is that a person will come to be
exposed to a particular danger on the premises in question. If an Act is passed
creating and encouraging the use of a general right of responsible access, then it is
reasonably foreseeable that the probability of people taking access anywhere in the
countryside is likely to increase, and with it the likelihood of their encountering such
dangers. Therefore the duty of care owed to such people by occupiers to remove
such dangers will increase, leading to a higher exposure to the risk of successful
claims against occupiers, be they crofters, farmers or larger landowners. Simply to
say that the “extent of the duty of care… is not affected” by the passage of the Act is
wrong and misleading. If, as had always been understood on all sides in the Access
Forum, the new right was to be exercised at the access user’s risk, that should be
explicitly legislated for, overriding the 1960 Act in that respect.



6.1 There are aspects of various definitions in the Bill which are curious and
which appear illogical. In Clause 6(b)(iii), which is understood to be proposed in part
to reduce the risks of paedophile attention being paid to children, why should only
land used by a school which is contiguous to the school be protected? What about
school grounds which are at some remove from the school buildings, at least as
likely to be so targeted? In Clause 7(7)(c), why are unsown headrigs, etc., felt
suitable for access when these are left often as a conservation measure, which
purpose is likely to be substantially defeated if such headrigs become effective
footpaths?

7.1 No adequate steps have been taken to address the interface between access
rights and dangerous circumstances occurring in the countryside. There are many
essential land management activities which are potentially dangerous to passers-by
(without any negligence or evil intent on the part of the manager), requiring such
passers-by to be warned and kept away. Examples are felling trees and spraying
crops, and certain aspects of handling farm animals. Further, there are natural or
pre-existing man-made features of the land which are inherently hazardous and
should be excluded from access rights, for example, old mine workings and quarries
(not apparently excluded from the right of access by Clause 6(i), in that working of
minerals there is not current), or mature woods which have suffered windblow. The
removal of any right of land managers to suspend or divert access as that may
become necessary for safety reasons is a major failure of nerve which may possibly
lead to tragedy. The extraordinarily cumbersome provision for restriction of access
by application to local authorities in Clauses 11 or the byelaw powers under Clause
12 are too slow and onerous to meet the practical requirements. Land managers
must reasonably be allowed powers to protect the public from harm (and to protect
themselves from claims) by excluding the public from dangerous situations and
places. The failure to provide such a remedy may well return to haunt the Parliament
in due course unless it is addressed now.

8.1 Many of the proposed provisions make it clear that a major educational effort
is required. How am I as a member of the public to assess the issues I require to
judge in Clauses 7(7)(a) (vulnerability of young trees), 7(7)(b) (purpose for which
grass is being grown)? If the public is to be able to make use of this legislation with
confidence, then we will have to be able to make such judgements. Will the
necessary funding and human resources be made available to secure this
education?

9.1 The powers given to local authorities to make byelaws appear extraordinarily
and unnecessarily wide. In terms of Clause 12(2), a local authority might conceivably
make a bye-law to “further the interests of persons… who might exercise access
rights” which would prohibit an occupier or owner of whatever size of unit from using
vehicles, undertaking sporting or recreational activities or conducting a trade or
business on his or her land. There is an obvious and serious potential for the
infringement of the rights protected under Article 1 of the first Protocol to the
European Convention on Human Rights. Has this particular issue been considered?

9.2 The local authority is then placed under a very extensive duty in Clause 13 to
“assert, protect and keep open and free from obstruction…any route or other means
by which access rights may reasonably be exercised”. It would appear that little



thought may have been given to what this would entail in even the smallest rural
local authority area, given that a general right of responsible access is to be given
over most of the countryside in any direction. Is the required funding to be made
available?

9.3 Other related powers are equally draconian in their potential. It is
characteristic of the rural environment, and in particular the wilder parts of it, that
vegetation is permitted to grow, animals are left at large and agricultural operations
are carried out. The terms of Clause 14 are extraordinary in that setting. They would,
on the face of it, potentially prohibit an owner or occupier of land (e.g. a crofter) from
“permitting vegetation (e.g. long heather?) to grow”, if it was considered, by the local
authority, that he was doing so to deter the taking of responsible access. The
wretched crofter would find himself in receipt of a written notice to “remedy” his
vegetation, which failing the council would come and do so, possibly on a regular
basis, and charge him for the privilege. If he wishes to protest, he must embark on a
summary application in the local Sheriff Court (which may well be a long way away),
in which process unspecified numbers of people “interested in the exercise of access
rights” and other interested bodies would be able to sist themselves as parties. It is
not provided that the crofter is not exposed to liability for the expenses of all these
parties if he is unsuccessful. This, I would suggest, is plainly ridiculous and it does
no credit to the Bill or Parliament to grant these powers in the form presently
suggested. This whole Clause should be removed from the Bill and such matters left
to the discretion of the local authority in terms of their powers under Clause 13, using
the normal remedies of actions for declarator and interdict as they see fit. The
relative details as to what is involved in responsible behaviour on the part of owners
and occupiers should appear in the Access Code.

9.4 Very similar comments apply concerning the local authority’s power under
Clause 15(2) to require the removal of risks of injury from, e.g., barbed wire and
electric fences. Barbed wire and electric fencing play an important and cost-effective
role in animal husbandry, yet it is proposed that the farmer’s or crofter’s ability to use
these methods of stock control shall generally be subordinated to rights of access. It
is submitted that this is unbalanced and irrational, and again the issue may sensibly
be left to be governed by Clause 13, the normal Court remedies and the Access
Code.

10.1 The provisions relating to core path networks and path orders are those that,
in reality, are most likely to be important in increasing the amount of access taken to
the countryside and the confidence with which such access is taken. They are also in
one respect the most practical, in that they provide expressly for the maintenance of
the paths at the cost of the local authority, acting on behalf of the general public who
may wish to take access, when paths are compulsorily declared by way of path order
(see Clause 21(3)). The local authority’s duty to maintain paths should be extended
to cover the whole core path network, otherwise there is a risk that such networks
will deteriorate and become a hazard, rather than a benefit, to those who are
encouraged to use them.

10.2 A further major concern as to whether these provisions are going to have the
necessary practical effect is whether the necessary funding is going to be made
available to pay for the extensive path creation and maintenance envisaged.



Likewise, will funds be made available for the employment of sufficient numbers of
rangers (Clause 23)? In that connection, why is it that rangers are only to be
appointed to assist the access user, when experience shows that they can have a
significant role in assisting access providers in facilitating access in the way which
best marries the interests of those wishing to take recreational access and of those
who live and work in the countryside?

11.1 Finally, a significant risk of injustice exists in Clause 29, in the definition of
“owner”. The owner means both the owner and any other person in natural
possession, typically a tenant or crofter, but potentially also a trust beneficiary. This
means that if penalties are incurred by the occupier’s breach of their obligations
under, for example, Clauses 14(3), 15(3) or 22(3), the owner, who may have no
effective notice of the problem or any ability to do anything about it, risks on the face
of it being held jointly and severally liable for the charges or criminal penalties
incurred. This seems blatantly unfair. It is submitted that the legislation requires
carefully to differentiate between the owner and occupier and to specify the party or
parties truly in mind where each reference to “owner” appears.

12.1 This legislation offers the opportunity for a fresh start in regulating access to
the land on a clear, fair, balanced and practical basis, and for the growth of mutual
respect and understanding between all parties involved. I sincerely hope that that
result will ultimately be achieved, but for that to happen the above matters (among
others, no doubt) must be addressed.



J2/02/1/75
SUBMISSION FROM I C FREW

On the whole I am pleased with the changes which have been made to the
draft form of the Land Reform (Scotland) Bill. However, there are some
sections which still concern me and I would like my comments on these to be
forwarded to the Justice 2 Committee.

6B1 – Exclusion of farm yards
That the wording should state clearly that the paths through farm yards will not
be excluded until an alternative route is provided.

6E – Exclusion of land held by the Queen
That the wording should state “only when the Royal Family is in residence”.
Since the Royal Family spend very little time in Scotland it seems absurd that
great swathes of land would be put beyond public use for security reasons.

6J – Exclusion of land on which crops are growing
Much thought needs to be given to the wording of this section of the Bill. To
avoid exclusion for much of the year there must be firm assurance that use of
the margins of fields for access will be allowed no matter what crops are
sown/growing.

While welcoming the introduction of the Bill it is important that there are no
loopholes or confusion in the wording which could lead to misinterpretation
and confrontation among concerned parties in the future.



J2/02/1/76
SUBMISSION FROM B GILMOUR

Overview.

Section 1 is to be applauded. People believe they have these rights. It is good to see
them confirmed. They are the rights Labour and Liberal manifestos promised.

Section 7 confirms these right are applicable (with proper reservations) on enclosed
land. That land is most important, because it are close to where most people live and
can reach in an evening.

Sections 11 and 12 are a dangerous. Section 11 with the power to exempt particular
land and exclude particular conduct from access rights and 12 Byelaws in relation to
land over which access rights are exercisable are a problem. Both allow byelaws
which could close huge areas that would utterly subvert Section 1. I believe these
two Section should be cut.

Chapter 1 Nature and Extent of Access Rights

Section 1 Creation of access rights
The contents of Section 1 are to be applauded.
1.2.a.i says ’ (i) going into, passing over and remaining on it for those purposes and
then leaving it; or
(ii) any combination of those; - presumably, remaining on includes wild camping

That seems to be the Manifesto commitment of the Labour and Liberal parties. I find
it very welcome.

Section 5 Access rights, reciprocal obligations and other rules and rights
(2) The extent of the duty of care owed by an occupier of land to another person
present on the land is not affected by this Part of this Act or by its operation.

There has been talk about removing a duty of care. The law is very experienced at
deciding who caused an injury; the owner or manager, the person injured or a third
party. If there is a general need to change that law (I’m thinking of corporate
manslaughter) then change it, but not in this Bill.

(4) The existence or exercise of access rights does not diminish or displace any
other rights (whether public or private) of entry, way, passage or access.

The February Bill did not seem to recognise Rights of Way. Although the explanatory
notes do not say so, presumably this does.

Section 4 Modification of sections 2 and 3 and enactments referred to in them
(1) Ministers may by order modify any of the provisions of sections 2 and 3 above
and, for the purposes of those sections, any of the provisions of sections 9, 14 and
22 below.



It is not clear why Ministers should be given the power to modify clauses without
reference to public debate and Parliament. I do not think they should be.

Chapter 2 Nature and Extent of Access Rights: Further Provisions

Section 6 Land over which access rights not exercisable
6 b (i) forms the curtilage of a building which is not a house or of a group of buildings
none of which is a house;

This could be taken to exclude passage through or between farm buildings. There is
a need for a clause that makes such passage legal.

During the consultation the Highland Council suggested that curtilage should be
defined at as the land on which ratable value is assessed. The same goes for 6.b.iv,
on privacy. I love clause (c) where the Heriot Row lawyers protect their sward.

HRH should decline (e).

6 (f) which has been developed or set out—
(i) as a sports or playing field, while in use as such; or
(ii) for a particular recreational purpose while in use for that purpose;

It has to be made clear that these sports do not include shooting and fishing.

Section 7. (7) For the purposes of section 6(i) above land on which crops are
growing
(c) does not include unsown headrigs, endrigs or other margins of fields in which
crops are growing,

This little clause is one of most important in the Bill. One can imagine the NFU
wanting it changed, but as this is the kind of land that most people use, in the
evening, as well as at the week-end, close to where they live in towns and villages,
all over Scotland. It must be kept in. Some campaigners think it should be in the
Code. I think it should be where it is least likely to be eroded. I would have thought
that was in the statute which required Parliament to change it.

Section 9. Conduct excluded from access rights
1 (e) being, for recreational purposes, on land which is a golf course.

Clause 6.f excludes access from sports grounds while in use as such and allows it
when they are not. I realise greens are delicate things and golf balls are dangerous.
When I was young, the shortest way to High School and where we swam and
canoed was across a golf course and some of the best sledging was on it too. There
was no trouble between golfers and us.

2 (a) conducting a business or other activity which is carried on commercially or for
profit or any part of such a business or activity;

This clause may be intended to stop me opening my whelk stall on the summit of
Ben Nevis but it could also exclude outdoor activity guides, the editor of The New



York Times Travel Pages and Colin Baxter from the Coulin Ridge. That can’t be
right.

Chapter 4 Regulation and Protection of Access Rights

Section 11 Power to exempt particular land and exclude particular conduct
from access rights.
The local authority may (whether on application made to them or not) by order under
this section made in respect of a particular area of land specified in the order—

Section 11 and 12 are very dangerous clauses. Why or in what circumstances the
local authority might want to close land. Because it requires 30 days notice, it is of no
use in emergencies. Local authorities already have power to close roads and restrict
access. (They close roads in winter or as they did in Dumfries and Galloway this
year.)

So what is the clause for?

The only hint is "hours of darkness". I know people wanted the land closed after dark
but this Bill is not going to stop the thieving classes. I’m sure the criminal law has
Robbery Acts for that.

I have frequently taken longer to get off a hill than I meant to and found myself
stumbling home in the dark. Some of my most memorable walks were after dark on
snow covered hills under a full Moon. And my best friends did some of their courting
in unsown headrigs, endrigs or other margins of fields, after the hours of darkness.

We must find out what the thinking is behind this clause. What is the Section 11 for?

Section 12. Byelaws in relation to land over which access rights are
exercisable.
The same goes for Section 12 It too is dangerous. When and what will it be used
for?  For instance;
12.c.i, the preservation of order;
ii the prevention of damage;
iii the prevention of nuisance or danger;
iv the preservation and improvement of amenity;

That is reminiscent of some of the February draft. Remember 5(c) threatening,
abusing or insulting (whether by words or behavior) the owner of the land or anyone
else lawfully present there which besides being offensive was an unnecessary
repetition of existing law. This too is a repetition of public order law.

ii the prevention of damage: Is this intended to bar a particular person?  What
process would a local authority use to decide to bar some one? How would they
decide that some damage was going to be done at some time in the future? How
would they enforce a bar? The time honoured way of doing this is with due process
in a Sheriff Court.



iii the prevention of nuisance or danger reminds me of Clause 9 of the February draft
that sanctioned closure for stalking, lambing and all the rest.

What is iv the preservation and improvement of amenity for? There are over a dozen
Acts that protect SSSI’s, nesting sites, water catchments and many more.

This Section would allow local authorities to do the dirty work of closure and
exclusion that the Executive has been driven off doing. Local authorities, with
different pressures behind them, will understand and act on these clauses differently.
They must not be allowed to subvert the manifesto commitments in Section 1 of this
Bill. I believe these two sections should dropped from the Bill.

Chapter 5 Local Authority Functions: Access and Other Rights

Section 13 Duty of local authority to uphold access rights
(1) It is the duty of the local authority to assert, protect and keep open and free from
obstruction or encroachment any route or other means by which access rights may
reasonably be exercised.
(2) The local authority may, for the purposes set out in subsection (1) above, institute
and defend legal proceeding and generally take such steps as they think expedient.

This is a very important clause. Private individuals do not have the time or the money
to take landowners to court. Some public body must be obliged to do it and local
authorities seem to be it. However, do local authorities have the funds? The
Highland Council, for instance, covers 35% of the land area, but less than 4% of the
population of Scotland.

Section 14 Prohibition signs, obstructions, dangerous impediments etc.
Absolutely necessary. However, either this clause or 15.(2) which deals with fences,
walls and other erection, needs to do some-thing about locked gates.  These often
obstruct people who are not able to climb them or do not want to risk damaging the
gate by doing so. Kissing gates or some other solution is necessary.

17 & 18 Core Paths are very welcome. Local authorities should be wary of merely
paying for improvements to sporting estates.

In Conclusion

As the Bill goes through the parliamentary process, there will be a tendency to add
clauses to the Bill. MSPs should imagine themselves as foreign tourists or eleven-
year-olds, trying to understand their rights and obligations and cut unnecessary
clause.



J2/02/1/77
SUBMISSION FROM G D JAMES

I wish to comment once again, as a livestock farmer on the health and welfare
and dangers in the proposed access legislation. If access is allowed to
grazing fields where beef cows are calving or who have calved there is a very
real danger of accident or injury as a cow is very protective of her calf; this
happens every year even to people living on the farm who know the animal
well. Strangers in a field of lambing ewes can also cause mismothering
resulting in the death of the lamb.

This farm has been selected as one of “considerable environmental interest
both regionally and nationally” under the biodiversity action plan. I had hoped
to have organised environmental walks here (escorted) which has had to be
shelved this year due to F & M but still hope to do so and would still hope to
start next year but along chosen routes under the advice of SNH. In other
words I am in favour of access but not general access which apart from the
dangers mentioned above would spoil the environment for instance on
wetlands during nesting times and some areas during the growing and
flowering time of herbs and plants. In these areas I would when I can afford it
lay out paths.



J2/02/1/79
SUBMISSION FROM I WILSON

I am writing in support of the Land Reform Scotland Bill.  As a family of hikers
with a great love of Scotland the public rights of access to land along with the
rural crofters able to buy their land would be a wonderful thing for the people
of Scotland.



J2/02/1/80

SUBMISSION FROM M HERRING

Part 2

The sections in the Land Reform Bill proposing to acquire compulsorily fishing
rights for neighbouring crofters will (I trust) be overturned in the European
Court of Human Rights. Apart from that it is a foolish proposal. Why not
compulsorily purchase the Railways for the crofters as well? They probably
have just as much experience of looking after the Railways as they have of
the rivers!

If the Scottish Parliament is going to try to hand over the Salmon Rivers of
Scotland for crofters to look after does it really believe that they will be in the
right hands? Will the crofters invest in such essentials as re-stocking, bridge-
building and maintenance, employment, road and track maintenance, dam
repairs, the maintenance of the gravel spawning beds, fencing, gates, the
maintenance of buildings, prevention of erosion of the river banks, river-
watching against illegal netting, etc., etc.? No! Crofters cannot be expected to
incur the expensive maintenance costs that go with looking after a salmon
river!

It will also mark the beginning of the end of Angling Tourism and the loss of
allied jobs. Who will pay the gillies, the keepers and the estate workers? The
providers of food and drink, of services, of petrol, of clothing, of angling
equipment and even Caledonian MacBrayne will suffer because nowadays
anglers can go elsewhere just as easily as they can come to the
Highlands and Islands!

I have no financial interest in any Scottish Fishery or land, but have been
taking angling holidays in Scotland (sometimes two or three times a year)
since 1958 because of the quality of the fishing and the way it is managed.
When you contemplate taking away people’s possessions it reminds me of
what is going on in Zimbabwe. How long before the Press labels someone
‘President Mugabe in a kilt’?



J2/02/1/81
SUBMISSION FROM P KING

I welcome the many positive changes to the draft access legislation, but there remain
some points of concern.

1.  [9(2)(a)] The exclusion from the rights of access of commercial operations threatens
a number of small businesses which provide guiding and educational facilities to
hillwalkers and climbers.  These companies provide de facto access to the hills for
many who would not otherwise have the confidence to go alone, and the instruction
they provide has augmented the skills of thousands of climbers and walkers, inclduing
myself and other members of my family.  It is important that these resources are not
denied to the public.

2.  The insertion of the word regulate in the title of the bill.  After the superb restraint and
cooperation we volunteered during the foot & mouth crisis, I do not think that we
deserve this.  Hillwalkers are responsible people and we know in general how to
behave.  The declared purpose of the bill is to promote the rights of people to enjoy
access to their own countryside.  The use of this word gives a contrary impression.

3.  [9.2(c), (e), (f)]  Following from this, can we please leave issues such as taking
something away from the land, damaging the land and interfering with gates to the
promised code of conduct?  Such things are matters of common sense and courtesy.  I
cannot see how it is necessary to introduce legislation that will forbid the picking of
blackberries from a hedge or the collecting of a few pebbles from a river bank.  The
current wording of the bill also raises the question of when a gate has been interfered
with?  When a bit of string is untied to allow passage and then is retied?

4.  [6(b)(ii)-(iii)]  It is unclear if hill routes, and there are many of them, which pass
through a steading or the policies of a lodge will be included in the right of access, even
if they are not rights of way.  This point needs to be clarified.  As it stands the bill
suggests that well used access routes which use estate paths could be barred to
walkers at certain points.  My experience is that most estates in the Highlands prefer
visitors to use paths and tracks at low levels.

It is good to know that so much good sense has already been taken heed of in the
redrafting of this bill, with the dropping of such silliness as the attempt to have factors
take responsibility for bad weather and the notion that it would be a good idea to place a
night time curfew on the hills.  I urge everyone involved to please to continue exercising
discretion over areas of the proposed legislation that are contentious and which may
provoke confusion and discord rather than the harmony and co-operation which will
benefit all.



J2/02/1/82
SUBMISSION FROM P MITCHELL

While I was pleased to see some restriction on access to the countryside, as
proposed in the Draft, removed, the Bill is still mired in legislation which could
hinder access, yet it is weak in measures designed to prevent abuses by land
managers who seek to deny access for large parts of the year as for example
(6f) below.

A backward step is in Line 1 of the Bill with the words ‘and regulate’ it is a
fresh and dangerous insertion which would result in a stream of endless
amendments all designed to obstruct access.  What happened to the non-
legislative Access Code which Donald Dewar envisaged.  Donald praised the
common sense proposals of the Access Forum for responsible access, and,
had he lived, would have steered through the bill avoiding all the legal pitfalls
which seem about to ruin the elegant access Forum proposals.  Shame on the
Justice and Rural Ministers for wasting time.

Example (s11); Why should Local Authority be granted power to close off
land?  Argyll & Bute Council, despite advice that it was ineffective set up
soaked carpet barriers and created mile long tailbacks in the height of the
summer tourist season.  Foot and Mouth signs remained until some time after
Scotland had been deemed safe.

Example (s4, s8), another nasty introduction giving discretionary powers to
ministers, who would be inevitably targeted by landmanagers to use such
powers in the latter’s favour.

Example (10), the Outdoor Access code should be just that; and not a set of
rules.

Example (6j), the common sense of the Outdoor folk should be enough; they
beat a narrow path round a wheat or barley field – not through it.  Likewise a
hay field.

Example (6f), this is the area where threats are greatest against hill goers “No
entry – stalking from August to February”  “Stalking in progress.
Tresspassers may be inadvertently shot.”  “Vehicles parked beyond this point
will be wheelclamped”

Example (6 b 1), where access to a glen or a hill is through farm steadings,
there should be a right of passage, or a sign affording a diversion, as provided
now voluntary by many farmers.

In brief, I want a genuine right to roam and unfettered access to the
countryside.



J2/02/1/83
SUBMISSION FROM J FOOTE

Justice Minister Jim Wallace has said:
"The Executive is committed to providing greater opportunities for everyone to enjoy
the countryside, not only promoting healthy activity but also adding to our quality of
life. This Bill promotes responsible access to land and also makes provisions for
encouraging local business and tourism."

Response to the Land Reform Bill (as introduced).

I will restrict my comments to those provisions of the Land Reform Bill relating to
access, as I have insufficient knowledge of the issues relating to land ownership to
comment on them.

The Land Reform Bill (as introduced) is a very considerable improvement over the
draft Land Reform Bill.  It comes much closer to the recommendations of the Access
Forum, and I welcome the dropping of the old Sections 8, 9 and 15.  This should
ensure that the scope for confrontation between different interests will be reduced.  A
co-operative approach has been shown to be possible and effective in balancing the
needs and concerns of land managers and users.  The introduction of guidance on
responsible behaviour by land managers is very welcome, as are the Core Path
provisions.  I do have some remaining concerns, however.

Major concerns.

Both Section 11 and Section 12 provide Local Authorities with powers which could
be used overzealously to restrict access, and there is a risk that the stated aims of
the Land Reform Bill will be undermined.  Section 11 is particularly worrying as there
is no guidance on the circumstances in which these powers may be used.  There
must be safeguards against abuse of any Local Authority powers under pressure
from anti-access landowners.

A better way forward would be to delete from the Bill the provisions in Sections 11
and 12 for suspending or removing access rights, and instead to rely on
education (through the Access Code) and co-operation.  An excellent example of the
latter is the Hillphones scheme which successfully enables walkers and climbers to
avoid disturbing stalking activities.  There really is no need to "close" land for
management purposes, provided that such activities are suitably publicised to warn
the public of any current unusual hazards (e.g. stalking or crop spraying, but not
ploughing).  A polite notice warning of an activity which walkers would be well
advised to avoid is sufficient in most cases, if it is informative, sensibly positioned
and includes the dates for which it is relevant.  Section 14 (1) (a) appears to permit
such a notice, provided that it is removed promptly when the activity is completed.

If Section 11 is retained, one clause is of even greater concern than the others:
Section 11 (1) (d) specifies the "hours of darkness" as times in which access rights
might be restricted.  This would be completely inappropriate in open country, where it
may be impossible for a walker or climber to predict accurately the time of return.
For instance,  streams may become unaffordable due to a rapid rise in water levels,



forcing a lengthy detour or even an overnight bivouac.  It would be a sad state of
affairs if a law-abiding citizen felt obliged to take unjustified risks to avoid breaking
the law.  Walking during the hours of darkness is also an integral part of Scottish
mountaineering, particularly in winter when the hours of daylight are so short.  On
the other hand, anyone intending to break any law or cause a nuisance is not going
to be deterred by such a restriction to access rights, whether in open country or not.
The possibility of members of the public being present is more likely to deter crime
than encourage it, indeed there is widespread suspicion that some anti-access land
managers wish to conceal illegal trapping of wildlife.  It is worth noting that the
CRoW Act in England and Wales does not include such a ’night-time curfew’ power.
It would be ironic if the Scottish access laws were to be even more restrictive than
those of England and Wales.

Sections 4 and 8: Ministerial powers to modify provisions.  These powers would
permit Ministers to significantly alter the law on access, apparently without even
requiring Parliamentary approval!  Do Ministers wish to come under continual
pressure from landowners to use these powers, and should not any significant
change to access rights be decided by the Scottish Parliament?  These sections
should be deleted.

Section 9 (2) (a) denies a right of access to anyone "conducting a business or
other activity which is carried on commercially or for profit or any part of such a
business or activity".  This restriction seems rather draconian.  It appears to apply to
Mountain Guides and Instructors, writers and photographers, among others.  Oddly,
the mountain instructor will have no right of access, but his or her clients will, unless
of course they later sell an account of their walk or climb or photographs taken on it.
It is in the nature of hill and mountain activities that they are unpredictable and their
location will partly depend on the weather and the state of fitness of the participants.
It is therefore often impractical to seek permission, and indeed plans may need to be
modified during the activity. Walking, climbing, canoeing, cross-country skiing etc.
have a relatively low impact on the land and are largely undertaken by amateurs.
The additional impact of commercial operators need not be great, and instructors are
important educators concerning safety, environmental and access issues.

Other concerns and comments.

Section 5 (2).  I welcome this statement about the duty of care owed by an occupier
of land, but am not sure whether it is sufficient.  Anyone exercising access rights
should do so at their own risk, but land managers should have a duty of care
regarding the effect of any of their activities on anyone exercising access rights.  For
example, it should not be possible for an occupier of land to be sued because
someone has fallen from a crag, but if a bridge is built the owner has a duty to
ensure that it is maintained.  Existing law may make this distinction, but if it does not,
the Land Reform Bill should do so.

Section 6 (a) (i).  This is unclear.  For example, on the summit of Cairn Gorm there is
an Automatic Weather Station.  This clause could be read as removing access rights
to the summit of Cairngorm, or even to the whole hill.



Section 6 (b) (i).  Traditional routes which have not been declared as Rights of Way
often pass through farmyards.  These routes, which have been tolerated in the past,
should not be lost unless an appropriate alternative route is provided and signed.
The core paths provisions are appropriate for encouraging responsible access
across farm land to "open country".

Section 6 (e).  This would appear to apply to the whole of the Balmoral estate.  This
goes far beyond the requirements of security.  Public access is currently accepted to
the majority of the estate, and it is unlikely that a right of responsible access for
recreation or passage would have any effect on the activities of criminals.

Section 7 (7) (a).  Land on which young trees are growing.  The definition here is
vague, and would damage to young trees not already be illegal under other
legislation and indeed under the Land Reform Bill Section 9 (2) (e)?  This is a matter
for the Access Code.

Section 9 (2) (e).  This should read "significantly damaging the land or anything on or
in it".

Section 11 (10).  If Section 11 is retained, it should be made clear that Local
Authority amendments to or re-enactments of any order which originally required
Ministerial approval must also be subject to Ministerial approval.

Section 12 (11) (c).  Mention is made here of "inland waters".  This term should be
replaced by "land" (which is defined in Section 29 (b) as including "inland waters").

Section 14 (1).  "for the purpose of" would be better worded "with the effect of".  A
land manager does not have to intend to deter access to have that effect.  This
provision should not prevent a land manager from warning people of genuine,
current, hazardous operations.  This is an area where co-operation is required.  The
Local Authority should be able to take action against unreasonable notices, but
helpful notices and suggestions of alternative routes should be encouraged.

Section 14 (1) (b).  Following "fence or wall", the words "or gate" should be added.
Locked gates which are difficult or dangerous to climb over should not be permitted
to restrict legitimate access.

Sections 15 (1) and 26 (1).  The Local Authority and SNH should have regard to the
effect on the landscape of such fences and notices - this should not be a charter for
’litter’.

Section 18 (8) (c).  These documents should also be available via the Internet.

In conclusion.

The Land Reform Bill (as introduced) remains a complex piece of legislation,
containing Local Authority powers which have not been shown to be necessary and
are open to abuse. The simpler the access legislation is to understand, the more
effective it is likely to be.  Section 2 is an example of just how difficult this Bill is to



understand.  If the aim of the access legislation is to enshrine the Scottish tradition of
access clearly in law, this Bill should be simplified and the powers to restrict access
should be removed.  Existing law provides sufficient sanctions which can be applied
to anyone deliberately causing a nuisance.  Any problems arising through ignorance
or thoughtlessness should be dealt with by education, through the Access Code.



J2/02/1/84
SUBMISSION FROM J WOTHERSPOON

The Bill, I understand, requires submissions to the Justice 2 Committee by the 21st

December and therefore, this letter will be sent by e-mail and by post.

I am a Solicitor working in the Highlands.  During the past fifteen years I have been
involved with the Management of fishings as Clerk to the Beauly District Fishery
Board and as the Manager of the River Glass Syndicate.

It is abundantly clear to me that firstly, wild salmon stocks are in decline and
secondly, that the management of this dwindling resource requires considerable
funding to prevent the further decline.

The draft Land Reform Bill in so far as it relates to the compulsory acquisition rights
of crofters and crofting communities is such that the finance, required to stabilise and
reverse the decline in salmon stocks will no longer be forthcoming.

The vested interest of private owners will be removed.  The political objective of
compulsory purchase of private assets will have been achieved but to the detriment
of salmon stock and the communities generally in salmon fishing areas.



J2/02/1/85
SUBMISSION FROM INVERCLYDE COUNCIL

Education Concerns

I write as Head of Service, having responsibility for Outdoor Education, but in a
personal capacity rather than as representing the views of Inverclyde Council.   I
wish to make comment on the Land Reform (Scotland) Bill, which is currently at the
consultation stage.

Broadly I applaud the current provisions of the bill in enshrining the rights of access
of the individual to land and water in Scotland in a responsible manner. There is
however, a clause which gives me concern.

Please refer to chapter 2, section 9 (2) (a) in the draft bill which states;

“Conduct excluded from access rights………………….conducting a business or
other activity which is carried on commercially or for profit, or any part of such a
business or activity”

Implicit in a right of access to land and water for the citizens of Scotland as
individuals is the assumption that this access will be taken responsibly. This
responsibility is not something that can be understood or expected from young
people or even adults, unless there is a process of education taking place as to what
constitutes responsible access and why that is so important.

The clause above, would, in its present form, effectively leave educational groups
being schooled in the very responsible behaviour that this legislation demands,
without the same rights of access as the individual.

I accept that there are certain outdoor visits, which are local and often repeated
where it seems appropriate and sensible to contact a landowner. However, there are
many experiences, such as a long hike, an extended trip along a river, a sea
kayaking expedition with over night camps, or a Geography study along the length of
a river basin, where asking permission of every landowner would prove so onerous
or even impossible that it would be an unrealistic and unnecessary expectation by
the law.

I use the words “Educational Groups” in the widest possible sense too, because
even as a local education authority, the education of our pupils and community to
appreciate the environment, take responsible access and enjoy healthy leisure
pursuits, is delivered not just by teachers in schools, but also by outdoor education
staff, freelance staff that we engage, commercial centres, private instructional
companies, community clubs and other agencies.

It is my view that the law should also accord the right of access to any group “being
educated”, to participate in any of the activities for which an individual right exists,
irrespective of who is taking the role of educator or leader.



I fully accept that any events that imply prior advertisement for participants or
competitors and which imply logistical provision, such as sanitary arrangements,
specific car parking and to which spectators might be invited, would require
permission from a landowner.

There is no specific reference in the Bill as it currently stands, to educational groups
having rights to access land.

I hope these views are seen as being constructive and that they are taken on board
to help create a Bill which offers an educational right of access, even in
circumstances when commercial organisations are employed to carry out the
teaching.

A MacDonald
Head of Support for Learning



J2/02/1/87

SUBMISSION FROM G D JAMES
(WEST GALLOWAY FISHERIES TRUST AND RIVER BLADNOCH
FISHERY BOARD)

The River Bladnoch has recently been protected by the declaration of a
Special Area of Conservation for salmon. As Chairman of the River Board I
have received support from all fishermen in returning spring salmon which
have suffered a large drop in numbers in the last 10 years before which the
catch was over 300. In the year 2000 this catch was only 21. According to
figures produced by Mackay Consultants this represents a loss to the local
community of over £500,000 per annum. This figure includes hotels,
restaurants, tackle shops, garages, garden centres, b & bs, self-catering
cottages, wages etc, but not payments to fishery owners. The Land Reform
Bill does not exclude access at night time when most poaching takes place. It
will this make river watching impossible and undo all the good the SAC can do
in reversing the decline in salmon spawning numbers caused by the pollution
of spawning burns which is now recognised and being tackled making the
preservation of any salmon returning to their beds and their preservation so
important.



J2/02/1/88
SUBMISSION FROM THE GRAMPIAN CLUB

This response refers to “Part 1, Access Rights” Chapters 1 to 6

The Grampian Club is a mountaineering club founded in 1927 based in Dundee and
with a membership of approximately 200.  These comments offered, in a spirit of
constructive criticism, are based on many years of experience and enjoyment of the
Scottish hills and reflect our concerns for Access issues, especially in the mountain
and hill areas of Scotland.

General
We are pleased to note that many of the points of concern raised in our submission
on the Draft Bill have been addressed: viz. the dropping of the criminal offence
provision; the removal of the landowners’ powers to suspend access; the acceptance
of wild camping with the amendment to the 1865 Act and the acceptance that
responsibility applies to user and landowner alike. We welcome the introduction of
the statements in Chapter 1 about responsibility (2)(1) and liability (5)(2). We
applaud the placing of duties on the Local Authorities in respect of core path
networks and the dropping of Local Authority powers to exclude people from land.
There are, however, some remaining concerns which we wish to draw to your
attention.

Matters for consideration and attention in respect of The Bill [as Introduced].

Chapter 2:
The following points require clarification and appropriate amendment in the Bill

6 (b)(i) where curtilage applies to farm steadings and buildings (i.e. buildings
which are not houses) which adjoin paths and where no acceptable alternative
routes have been provided. In a number of cases recognised paths presently go
through such areas.
6 (e) we do not see why Royal Lands are to be excluded from the Access
provisions. The Balmoral Estate has open access at present, has an effective ranger
service and is a member of the Hill Phones initiative. The Estate adopted, together
with two neighbouring estates, a sensible and helpful approach to access during the
Foot and Mouth outbreak.
6 (f)(ii) on the matter of defining ‘recreation’ and ‘recreational purpose‘: does
this mean, for example, shooting and stalking and thus apply to grouse moors and
deer forests?
6 (j) the problem of the definition of crops.
9 (2)(c) this is a catchall covering commercial activity (e.g. harvesting fungi for
profit) and innocent gathering of berries en passent from hedgerows and moors.

Chapter 3
While we applaud the reference in the proposed Bill to the significance of the role of
an Access Code we must point out that it is difficult to make significant comments on
the Executive’s proposals in this area in the absence of such an Access Code, even
in outline form. We deplore this omission because the Code will be the vehicle for



practical details, for the transmission of educational values about the countryside
and the publication to which the majority of the public will turn to for guidance on
Access matters. The Code should be seen primarily as giving guidance and not as a
collection of rules which may spell out the details of the Act.
It is our strongly held view that the points noted above in respect of Chapter 2 are
prime examples of issues which are better dealt with in an Access Code. We believe
that The Bill [as Introduced] is still too complex and attempts to enshrine in Law
matters which are far better dealt with in a Code of Practice. It is still not clear that
existing freedoms will not be undermined and otherwise diminished. We note that the
introduction to the Bill describes the Act as not only conferring rights of access to
land but also regulating such access. Regulation, we believe, will be better achieved
through a Code of Practice which can be modified and updated in the light of
experience and without the need for Parliamentary amendment. The notion of
regulation should be removed from the Bill.

Chapter 4
The purpose of this Chapter should be made clear since it appears to be at odds
with the spirit and intentions of Chapter The introduction of the notion of ‘regulation’
into the Bill [as Introduced] clearly facilitates and enables this Chapter but, as we
have argued already, the place for such ‘regulation’, if at all, is in the Access Code.

While accepting that Local Authorities may require some powers to control access, it
is our understanding that sufficient powers already exist as, for example, evidenced
in the recent Foot and Mouth crisis.

We have concerns regarding 11(1) (d) and the reference to ‘hours of darkness’
because this has the potential to affect the activities of mountaineering and hill
walking. It is not at all clear what the purpose of this part of the Bill is and if it is to
remain it really does need clarification in respect of purpose. Likewise Section 12
gives us cause to wonder what is the intention behind this proposed piece of
legislation really is. The impression is easily gained that much of this Chapter
represents attempts to retain those aspects of the Draft Bill to do with closure of and
exclusion from land, but under the umbrella of additional Local Authority powers,
rather than, as previously in the Draft Bill, as powers of the Executive or of
Landowners.

Chapter 5
This Chapter is generally acceptable especially in respect of the references to
Prohibition Signs, Core Footpath Networks, Rangers and Local Access Forums.

Conclusion
A complex Bill has the potential to provide hostages to fortune. The removal of
Chapter 4 in its entirety would be a major contribution towards the creation of a Bill
based on a simple and clear enunciation of principles regarding access to land. It is
imperative that the final Act enshrines in law and with simplicity the liberty to take
responsible access over land and water which Scots have enjoyed for centuries.

A Boggon
President



J2/02/1/89

SUBMISSION FROM THE EDINBURGH MOUNTAINEERING CLUB

Introduction

1. We are an Edinburgh based walking and climbing club that has existed for
nearly 50 years.  Our members spend most weekends walking and climbing in the
mountains of Scotland.

2. We were one of the 3600 who commented on the Executive’s draft
Consultation Bill.  As our response made clear, we could not have supported the
draft Bill.  The draft gave landowners sweeping and unqualified powers to close land
for management and operational reasons (section 9 of the draft).  It also sought to
criminalise walkers, in particular for abusing or insulting landowners with no parallel
restrictions on landowners.

3. In our view, the draft Bill was divisive and unworkable in numerous respects.
It is no exaggeration to say that a Bill in that form or similar would effectively signal
the end of the tourist industry in Scotland.  We feel justified in saying this because
foot and mouth gave us an early taste of what life would have been like under the
Executive’s draft Bill.  We understand that the most asked question in tourist
information centres is “Where can we go for a walk”. People will not want to come
and visit Scotland if there is uncertainty and ambiguity about whether the hills will be
open on a particular day.  During foot and mouth we saw the devastating effect that
land closures had on tourism and the rural economy.  Our response to the Executive
cited various examples of this.  Even in June a number of landowners were still
refusing to allow access despite a directive from the Executive that no land should
be closed and that there is no scientific evidence that any walker/climber has ever
spread foot and mouth.  The Executive’s draft Bill would have legitimised similar
widespread closures.  The only difference from the situation under Foot and Mouth
is that in the areas which took advantage of Foot and Mouth, the closures would be
on  permanent basis.

4. Our conclusion on the draft Bill was that the balance was so wrong, we would
have preferred to have maintained the status quo and had no legislation.

5. We welcome the opportunity to provide further information to the Parliament
to assist in its scrutiny of the Bill.  Before responding we would have found it helpful
to have had access to the Executive’s summary of the consultation responses which
the Policy memorandum says will be made widely available.  However, at the time of
writing, this document had not yet been prepared and the Executive was unable to
advise us when it would be ready.

Bill as introduced

6. We are very pleased to see that the Bill has been subject to extensive
redrafting.  We think that it is now more in line with the stated aims of the Executive.
Most of our concerns and those of the recreational/tourism industry appear to have
been taken on board.  It does make us wonder how the Executive managed to get



the draft Bill so wrong but we welcome the changes nonetheless.  We hope that the
Parliamentary process will not be used to take us back to anything near the original
form of the Bill.  Our comments below indicate the changes that we support and
raise some areas that we are still concerned about.

Provisions removed from the draft Bill

7. We support the removal of the following provisions from the draft Bill-

• Section 8  which gave local authorities power to suspend access rights in an
emergency and in extreme weather.  This was a ludicrous and ill thought out
provisions and we would not want to see it back in any form.

 

• Section 9 which gave land owners power to suspend access rights.  As we
explained in our introduction, this would result in widespread closure of large
areas of the countryside on a permanent and semi-permanent basis.  It would
also have made it impossible to plan walks in advance

 

• Section 15 which effectively created a criminal offence of trespass.  Again there
was never any justification for this.  The idea of involving the police in access
disputes would have been a backward step.

• Section 16 which enabled local authorities to ban people from the countryside
with a right of appeal after the banning order had taken effect.

 

• Section 27 which envisaged a register of land in respect of which access rights
were not exercisable.  This proposal was onerous, costly, time-consuming and
completely impractical.  Related to this, the removal of section 28 which
envisaged the creation of certificates setting out the status of land. It was never
clear what purpose this provision served given that the certificate had no
evidential value.

Amendments/additions to the draft Bill

8. We strongly support the following additions/amendments that have been
made-

• the addition of new sections 2 and 3 which make it clear that a person has access
rights only if they are exercised responsibly and that a landowner has a duty to
act responsibly in their management of the land with regard to access rights.  As
our response to the draft Bill made clear, we believe that the vast majority of
walkers and climbers are responsible and have a degree of empathy with the
countryside and an understanding of the environment that they share with others.
We also support the link that is made to the Access Code in determining what is
meant by responsible behaviour on both sides.

 

• the amendment of section 9 (previously section 5).  Section 5(4)(c) of the draft Bill
said that a person did not have access rights if they engaged in threatening,
abusive or insulting behaviour. We agree that recreational users should not
engage in such behavior but this is a  matter the revised Bill ensures can more



properly be dealt with through the Access Code and the definition of responsible
access.  This will also ensure that it is recognised that landowners have
recipriocal obligations not to abuse walkers.

 

• the amendment to section 6(f)(i) (previously section 4(e)(i)) which now makes it
clear that sports grounds and playing fields are excluded from access rights, only
when they are in use.

• the strengthening of section 13 (previously section 17) which now imposes a duty
on the local authority to uphold access rights.

 

• the redrafting of section 23 (previously section 25) which no longer envisages
rangers being involved in securing compliance with the Act.

Remaining points of concerns

9. Although we think that the general thrust of the Bill is now right, there are a
number of issues that still concern us-

• We are opposed to the introduction of new section 4 and we remain opposed to
section 8 of the Bill (previously section 6).  Both of these sections give the
Executive powers to amend parts of the Bill by subordinate legislation.  We do not
think that subordinate legislation is a suitable way in which to adjust such and
important piece of legislation.  There will be limited Parliamentary scrutiny of
these amendments and the Parliament only has the power to accept or reject
what is put before it. We find it very strange that in an area which has attracted
the biggest ever response to a consultation exercise, the Executive is not even
required to consult interested parties before putting forward suggested changes to
the Parliament.

 

• We still think that section 5 (section 9 of the draft) needs to be looked at.  Some
matters appear to be capable of being dealt with by reference to the Access
Code.  For example, conduct is excluded from access rights if a person takes
anything away from the land.  If a person removes a pebble from the beach or the
hillside or picks some wild blackberries the Bill suspends that person’s access
rights.  We think this is an issue best dealt with in the Code which could make
clear what is regarded as responsible behaviour vis a vis the environment.

• a new provision has been added to section 9 (previously section 5).  New section
9(2)(a) excludes a person from having access rights if they are engaged in
conducting a business or other commercial activity.  There is no explanation of
why this new provision appears in the Bill or what its purpose is.  If the summary
of consultation responses had been available this might have assisted.  As
drafted this provision appears to have the effect of preventing mountain
guides/outdoor activity centres from having access rights thereby destroying a
vital part of the rural economy.

 

• We are very disappointed that section 11 is still in the revised Bill largely
unchanged (previously section 10).  This gives the local authority considerable
power to restrict access rights by order, including for an indefinite period.  We
query the purpose of this power and its justification.  Many local authorities failed



to exercise their foot and mouth powers responsibly.  There is no specification of
when or why land or conduct might be excluded.  Through this provision, local
authorities can exempt large areas of land and conduct from the legislation,
contrary to the spirit of a right of responsible access.  What will happen when the
landowner pressurises the local authorities and make applications for exempting
orders to be made.  Why are the existing powers that local authorities have not
enough?  How will people know whether a local authority has suspended  land or
conduct in a particular area?  Will they only find out when they arrive at the hill
and find a notice?  This is hardly likely to encourage wider recreational use and
tourism.

 

• We are still concerned that the section 14 power is not strong enough.  Whilst we
strongly support the creation of powers that will enable local authorities to require
the removal of deterrent signs etc., we remain of the view that the local authority
should be under a duty to do so.  Furthermore gates which are locked with a view
to deterring access should be included in the list of obstacles that can be
removed.

 

• We are also still concerned that section 15 (section 18 of the consultation draft)
could result in councils  feeling obliged to putting danger signs all over the place
to avoid litigation.  We also think that the power to install seats and lavatories for
the comfort of people should be subject to a requirement to take account of the
natural environment.

10. We hope this information is of assistance to the committee in its
consideration of the general principles of the Bill.

C Cook
President



J2/02/1/90
SUBMISSION FROM J HOLMS

I welcome the new Bill and the improvements on the Draft.  However, as a walker of
many years standing there are some details which give me cause for serious
concern.  My all encompassing fear is that the Bill is too complicated producing
many ambiguities which if unchanged will defeat the purpose of the Bill and lead to
conflict and uncertainty.   I list some of my concerns below.

Purpose of the Act (line 1).  The words "and regulate" have now been inserted.
These additional words, which were not in the draft,  should be removed.

Powers of ministerial discretion (S4,S8).   Again this is a detrimental change from the
draft in as much the previously parliamentary approval (section 6 of draft) has been
replaced with ministerial approval.

There are too many "exclusions" in the Bill e.g.

Land where crops are growing.   This should be dealt with in  Outdoor Access Code.

Farmyards.   This is totally impractical in many cases until alternatives are provided.

Business activity.   This could be used to ban writers, scientists etc.  Levels of
acceptability of business activity should be dealt with in the Code.

Land set out for a particular recreation purpose. This could be used  to ban walkers
from half of Scotland for most of the year if it was applied to grouse moors, the so
called deer forests etc.

Estate Policies.   If these are excluded that takes care of the other half of Scotland.

Recreation on Golf Courses.  Is sledging to be banned?

These  changes and  exclusions must be removed otherwise the Bill will reduce our
present freedoms and customary rights not clarify them and make them available to
all as was intended.   The Bill must be simple and easily understood it is not in its
present form.



J2/02/1/91
SUBMISSION FROM D PROCTOR

I would like to raise some points about chapter 2, Section 9 ’Conduct excluded from
access rights’ which as written effectively denies right of access to Mountain leaders
working with clients.

This would:

1. Make training and assessment of future leaders very difficult, possibly leading to
less appropriate training being carried out in other mountain areas of the UK. Such
training is ’commercial activity’ but it also teaches about responsibilities to
landowners and to the environment and arguably contributes to mountain safety. To
deny this would in the long term impact badly on landowners and the environment.

2. Have a real effect on ’tourism’ - visiting ’led’ groups use hotels, hostels,
bunkhouses, holiday cottages, B&Bs....cafes, pubs..other leisure facilities.

3.Make Scotland the only Mountain area of Europe to adopt this restriction and all
that will imply regarding reciprocal rights with our European colleagues.

I am most disappointed as I have always regarded Scotland to be most reasonable
in its access arrangements. I do hope this point will be reviewed and at least those
commercial activities that might be categorised as ’outdoor education’ can be spared
from this exclusion.

Mountain Instructor Award, Scottish Mountain Leader award (Winter)



J2/02/1/92
SUBMISSION FROM B JONES

This Bill is a major improvement on the original draft. However there have been
some alterations which have worsened the freedom of access.

Purpose of Act. Was originally ’An act ... to confer public rights of access." Now ’and
regulate’ has been introduced. This is a charter for land owners to introduce new
restrictions which never used to exist under the previous situation.

Local Authority Power to exempt Land. This will result in the Local Authority being
continually pressurised by Landowners, etc. to close off land.

Powers of Ministerial Discretion. These should continue to be subject to
Parliamentary Approval.

Outdoor Access Code. This should be guidance concerning responsible conduct, not
rigidly applied rules.

Golf Courses. These should have the same status as other land developed for
recreational use.

Land set out for particular recreational use. This could be deemed to include vast
areas of land, such as Grouse Moors, Deer Forests and Fishing Beats. A license to
keep walkers out for most of the year from a huge swathe of country previously open
to access!

Local Access Forum. I believe that that in National Parks this should be set up and
operated under the aegis of the National Parks Board

School Grounds A need to clarify the extent and boundaries of this to avoid including
areas not close to the School.

Please record this email as my response to the Briefing on the Land Reform
(Scotland ) Bill.



J2/02/1/93
SUBMISSION FROM J MATTERSON

I read with interest the above Bill and am disappointed that many of the points made by
others and myself at the Draft stage have been ignored.  Below are both existing and
further points that I the Scottish Executive should consider at the committee stages
before the Bill becomes legislation.

There are two sections that particularly affect me, as an owner of land in Sutherland.
These are the Access Rights and the Crofting Community Right to Buy.

Access Rights

We are being pressurized to reduce the number of deer on the hill, and the Bill gives no
powers to local authorities to suspend access rights for reasons of emergency or
temporary suspension of access rights by landowners which means that it will be
dangerous if, for example, we are trying to comply with the Deer Commission to cull
beasts and at the same time allow hikers are on the hill. At other times we need to carry
out heather burning and similar necessary land management tasks, either way we do
not want to put the general public at risk.  If we are not given temporary suspension of
access rights then it will be impossible for us to comply with the Deer Commission, and
other bodies to carry out our tasks.

Along the river bank, there still appears to be little thought given to public liability, for
example, if a guest is fishing then who is liable when there is an accident and someone
is caught by a lure, or slide into the river from wet rocks, or fall if a bridge collapses?
The effect of this is that if someone was exercising access rights when injured then it is
to be ignored in determining the duty of care in the particular circumstances.

Although the duty is now placed on SNH to promote compliance through the Code and
local authorities have to “assert, protect and keep open from obstruction or
encroachment any route or other means by which access rights may reasonably be
exercised”, at the end of the day the landowner is the one who is there to spot the
erroneous or irresponsible ways of the public.  This still puts the onus on the landowner
to act as policeman.

Crofting Right to Buy

Crofters have for years had the right to buy their crofts, which few have taken up, and
they have in many cases had the opportunity to rent salmon fishings.  I, for one, give
fishing to the local angling association free of charge.  The crofters are now to be given
the right to buy salmon fishings in connection with purchasing the croft and adjacent
land and the funds will come from the lottery and the public purse to do so.  Existing
owners of fishings (who do not receive such largesse, but who are in effect the supplier
of the funds through taxes) know that money is also needed to manage the fishing such



as for the maintenance of river banks, research projects and conservation.  There is no
mention of the funding for future management of rivers within the Bill.

Whilst the Bill makes clear that the landowner will be compensated in the event of the
‘Crofting Right to Buy’, it does not take into account of the fact that the Bill has reduced
the value of property by its very existence. However I note that the valuation provision
has been revised to ensure that compensation for depreciation and disturbance is
assessed as part of the valuation process.  Whilst devaluation is a factor, I hope to
contribute to the local community as an enduring owner, but I am concerned about the
viability (rather than the value) of the property if the fishings are taken away.  Why are
we – the Scottish people – going out of our way to put tourists off from coming to
Scotland (and I have evidence that the Irish have had enquiries from tourists who
currently come to Scotland, who are put off by this draft legislation).  Tourists bring in
income to our fragile Highland economy.  We have a six-month letting season of people
who want to bring their family and friends as one large party, and who spend money in
the local community (shops, garages, golf courses, etc), which results in the estate
employing a total of one full time and five part time local people to ghillie and to clean
the house, plus casual labour as and when it is needed (ensuring that money stays in
the local community), and we pump money that is earned from fishing rents into the
local community through management, renovation, building projects, inward investment,
etc and not a penny of that money goes south of the Border. MSPs fail to realize that
most Scottish estates are loss-making.  If the fishing is taken away there will be no
income to support those jobs, no money to support conservation, no way to attract
tourists – and it is not likely that I will lease back the fishings and spend the money on
necessary works if I do not have assurance that I have control over the long term future
of the beat.

From the point of view of the asset (the salmon fishings) who ultimately owns a
particular fishery is not relevant to the conservation of salmon. In the past the only
barrier to being the owner of a salmon river, or beat, has been price and it would be
wrong to suggest that a community group would be any better or worse than any other
owner of a particular stretch of fishing.  What is important is that all the owners of a
particular river have the will to continue to invest in it and are committed to conserving
salmon stocks so that people can continue to enjoy fishing on a sustainable basis and
continue to provide employment in fragile rural economies.

I am less averse, but not entirely happy with, the community right to buy – the same
potential problems may arise namely continuing investment in the asset with precious
little return - if any.   An effective compulsory right to buy will, in my view be very
detrimental.  Already other proprietors in the Sutherland area have rescinded
commitments to fund the ‘Kyle Trust’ which would have undoubtedly benefited the local
community through project funding and educational assistance. Compulsory purchase is
at odds with statements from the Scottish Executive about not taking away peoples
heritable rights.



I remain concerned that the so-called ‘crofting community’ includes people who have
moved up from the south who are only recently on the electoral role, even though they
now have to be within 16 km of the croft.  No true definition has been forthcoming
although croft tenants have been given greater influence on the outcome of the ballot
procedure.  I have probably been on the electoral register longer than some of them and
even the local crofters still seem unhappy about the definition.  This Bill will not
necessarily help the crofters but will be ‘used’ by the incomers to acquire land, which
will not necessarily be in the true local interest of deploying land ownership more widely
throughout the community.  The Scottish Executive does not seem to understand or
take account of the way things work in the north.  In the majority of cases, there is not
the divide between landowner and crofter that is being ‘promoted’ by the Bill.  Even if
the crofter do not decide to use their right to buy, the landowner will inevitably be more
hesitant in approving large capital expenditure projects when the long term future
ownership is uncertain.

This Bill still has many flaws and will not achieve what it sets out to do.  It will ultimately
be detrimental to local communities, particularly in the Highlands.  Please take my
points into account.  I am really concerned that we all, in Scotland, need to continue to
support an asset which brings income into the country and ultimately is in the interests
of the local community through the current income generating / spending structure.
There is already fishing for local communities if they want it.  The money that is
generated from people coming into the area which generates rental income is needed to
cover the costs of running fisheries.  Very few estates make money from their fishings
because of the running costs, including vital employment.

Stop, before it is too late and local communities discover that the costs of managing
fisheries outweigh their ability to maintain the existing asset and in its current form.
Stop, before we lose all our good, well-trained river managers and ghillies to the dole
queue.  Stop unlimited access which will restrict the ability to control vermin and be
damaging to wildlife through disturbance.



J2/02/1/94

SUBMISSION FROM I K KNOWLES

I would like to register my concern over certain aspects of this Bill and hope
that it can be amended accordingly.

Firstly, I would like the Bill to emphasise existing rights of access and diminish
attempts to reduce these. For example, line 1 of the Bill proposes “regulating”
access, rather than “confer public rights of access”. I would like to see any
efforts to regulate, thereby allowing amendments to ‘regulate’ to be dropped
from the Bill.

Secondly, any powers of Ministerial discretion should be dropped. If problems
arise these can be dealt with specifically, and not by discretionary powers to
which the general public will find difficulty in knowing which are extant or
reliable etc.. The Foot and Mouth epidemic revealed how willing landowners
of all kinds were to exclude the general public long after the epidemic was a
threat.

Thirdly, I consider any exclusions from the legislation seem likely to create
problem, whether it be 6(j), 9(2)a, 9(e) or especially 6(f). Whole areas of land
could be open to abuse and call itself recreational to the detriment of open
access.

Finally, Rights of Way and rights of access/passage into walking routes
(6(b)(i)) should be guaranteed unless an alternative is provided.

The Bill, overall, is an improvement on the landowner’s charter that was
proposed but it surely should be drafted with the vast majority of the public in
mind – i.e. open access should be clearly and directly supported, rather than
nit-picking amendments of the kind varying access depending on what crop is
being grown, for example.



J2/02/1/95

SUBMISSION FROM C PARK

I have written before regarding the Land Reform Bill when the Bill was in draft
form and I am pleased to see that some very important changes (in my view)
have been made to this, and I hope these are left intact when the Bill goes
through the scrutiny which is the way of such things. My main concern was
that in the draft it was left to estate owners, factors, keepers, etc, to put
limitations on access where they felt, because of a variety of reasons that the
public should have been excluded. This, in my view, from 60 years’
experience of these matters would have been greatly abused by a number of
estates, maybe a minority, but nonetheless a sizeable one. Not any hill walker
I know wishes to walk through a silage or grain field and as stated elsewhere
the willingness shown by us all during the foot and mouth epidemic to play our
part was hardly matched by owners.

The second part regarding the rights of bodies representing crofting
communities to purchase their land is more complex. Nevertheless the way
estates can change hands (although a slightly different problem) is not I think
too clever, and more restrictions should be put on these owners regarding
overgrazing by deer and killing of rare protected birds.

However I digress, and in summing up I’d say that the Bill as I at present
understand it is a fair balance.



J2/02/1/96

SUBMISSION FROM H CHEAPE

I wish to express a strong concern over the proposed compulsory right to buy
Salmon Fishings as engrossed in the Land Reform Bill. From my own several
years’ experience (and many more of my family’s) of land management both
on the West and East coasts, my principal concern is that the reduction and
fragmentation of titles to land and waters is fundamentally inimical to proper
responsible land management and stewardship.

In the status quo of proprietor ship, waters are being managed for the public
good and such a principle drives the Fishery Boards and ensures that the
weaker brethren abide by it. In this situation minimal public funding is taken up
while broad concerns are faced and addressed. A valuable practical outcome
has been the number of enterprises to create hatcheries and improve brood
stock which have been established over the last few years on many of our
river systems and catchments. These have also helped to strengthen the base
of local employment.

The West Coast has suffered 91% decline in migratory fish catches over the
course of the last twenty years and West Coast proprietors have organised
themselves to deal with this situation. This process, essentially one of
‘environmental politics’ and broad consultation and long-term views, has made
a good start and changing the basis of land ownership now would be seriously
to undermine this process. Indeed I would go so far as to say that it would be
catastrophic if on a national scale we aspire to build a long-term view and
strategies for Scotland’s natural resources.

I hope that your Committee is in a position to take account of my views which I
am confident are shared by many who have the best interests of the
Highlands & Islands at heart.

(erstwhile proprietor of Glenaladale Estate)



J2/02/1/98
SUBMISSION FROM A DAVIDSON

The proposal to retain "The crofting community compulsory right to purchase salmon
fishings in the crofting counties of Scotland" in Part 3 of the Land Reform Bill will, in
my opinion, have the following implications on our Estate on the Isle of Lewis.

1   Cancellation of CCTV cameras and improvements to our fish counter
Approximately cost £5000.

2   Cancellation of repairs to weirs for control of artificial spates and flooding.
Approximate cost £4000.00

3   Cancellation of repairs and rebuilding of Byre for storage. Approximate cost
£2000.00

4   Cancellation of repairs to cottage for accommodation of river watchers.
Approximate cost £4000.00

5   Cancellation of erection of fences to exclude sheep and improve river habitat for
fish stocks. Approximate cost £13000.00

6   Cancellation of improvements to hatchery for juvenile fish to prevent stock
extinction. Approximate cost £2000.00

7   Cancellation of purchase of Quad for site work. Approximate cost £4000.00

8   Cancellation of installation of fish tank etc. for brood stock. Approximate cost
£4000.00

9   Cancellation of purchase of equipment for planting out eggs. Approximate cost
£1000.00

10  Cancellation of purchase of eggs for restocking. Approximate cost £500.00

11  Cancellation of membership of Western Isles Fishery Trust. Approximate cost
£1000.00

12  Cancellation of refurbishment of Lodge for fishing guests. Approximate cost
£6000.00

13  Cancellation of refurbishment of Keepers accommodation £4000.00

14   Keeper will be made redundant. Approximate cost £15000.00 per annum.

15  Loss of income from angling letting. Approximate cost £15000.00

16  Loss of income from stalking. Approximate cost £5000.00



17  Cancellation of all purchases from local community i.e. fuel, food etc.
Approximate cost £10000.00

Approximate total cost of lost income, expenditure and employment £95500.00

18  The collapse in the value of all property on the Estate as well as the Estate itself

I believe that the salmon and sea trout system that has been cared for at huge
financial and labour cost over the years will be devastated over a very short period of
time as the "crofters" will not have the management skills, knowledge,
accommodation, access, cash or desire to carry on the work that has to date saved
the wild fish from extinction. An example of this is the fact that river watchers will be
removed from the River Resort if the ownership changes. Within one month of the
arrival of the wild fish, all of them will be removed by  nets in the estuary as there will
be no-one present to prevent it happening. Within three years the run of fish in that
system will be extinct.

Also I believe the "crofters" will not be able to employ the Western Isles Fishery Trust
who have carried out a huge amount of work over the years in order to prevent the
collapse of salmon and sea trout. This will have a major affect on all fish stocks
including brown trout across the Isle of Lewis.

The local economy will be severely affected as the majority of the above expenditure
goes to the local community. None of this will be spent by the "crofters"

The Lottery money available will be quickly taken up and the amount of fishings
bought by "crofters" will be minute. This in itself will cause ill feeling in the
community.

If these proposals go ahead I believe the river systems of the Highlands and Islands
will return to the dark ages.

The only possible way forward is to move the proposals to Part 2 of the Land Reform
Bill which in itself is highly contentious but may enable at least some of the salmon
and sea trout to survive.



J2/02/1/99
SUBMISSION FROM H BALFOUR

1 General

a) The Bill does not allow land managers to suspend access rights temporarily
to allow dangerous operations such as tree felling, heather burning or deer control,
where there could be a major hazard to the general public. The draft Bill included
this. This is a major omission, with serious consequences for public safety.

b) As the Access Code is not yet available it is impossible to comment sensibly
on those parts of the Bill which relate to Access.

c) Whilst duties and obligations are laid on the landowner, there is no
corresponding sanction on those who exercise their right of access irresponsibly.
This Bill therefore exhibits a serious lack of balance.  Nor is there an ability to
exclude persons who persistently breach the provisions of the Access Code, or flout
the provisions of the Bill.

2 Specific

a) Paragraph 6(b)(iv) prohibits access to such land in relation to a house which
is sufficient to enable persons living there to have a reasonable measure of privacy
and undisturbed enjoyment of the whole.

There are houses in Scotland with 5-10 acres of mown lawn surrounding the house,
in some cases with a private tennis court 500-600 yards away from the house.
These might reasonably viewed as a private garden and usually are by their owners.

The Bill does not adequately define the measure of privacy that is to be accorded to
such dwellings, the inhabitants of which are as much entitled to privacy as any other
person in Europe.

b) Paragraph 7 (7)(b) does not specify how the general public is to distinguish
between grassland and grass grown for hay and silage.

In the months of March, April and May it may often be difficult to distinguish between
the two.  The Bill prohibits the landowner from displaying signs to discourage access
without explaining how guidance is to be given to the general public on these issues

c) Paragraph 7 (7)(c) makes reference to granting access over unsown
headrigs, endrigs and other margins of fields in which crops are growing.

Under the Rural Stewardship Scheme, Annual Payments and Limits schedule it is
possible to apply under Management Option 20 for an annual payment of £736 per
hectare for creating and preserving such margins for conservation purposes.  Clearly
it is pointless for the Scottish Executive Rural Affairs Department to encourage
conservation in this way, only for the Executive to pass an Act encouraging the
public to walk over such areas, thereby disturbing wildlife and breaking down the
habitat, so expensively created.



The same applies to Management Options 17, 18, 28 and 29 of the Rural
Stewardship Scheme dealing with:

- the management of wetland
- the management of water margin
- the management of nature or semi-natural woodland
- the management of sites of archaeological or historic interest

where the provisions of the Bill make no reference to restricting or controlling access
to areas where conservation issues are being encouraged and funded.  Indeed the
prohibition on the erection of signs by landowners, pointing out reasons for avoiding
such areas, means that the general public will have no way of knowing whether or
not they are likely to intrude on plant and wildlife havens.

This failure makes a mockery of the Sottish Executive’s alleged interest in
environmental matters and their desire to encourage the "wise" use of land.

d) Paragraph 9 (2) (g) makes it an offence to "be responsible for a dog or other
animal which is not under proper control"

- No attempt is made to define "proper control".  Unless on a lead, there are
few dogs which can truly be under full control of a human being unless they are
"working" dogs and trained to walk rigidly to heel in all circumstances.

- No sanction is proposed for those who flout this section meaning that the
landowner has no protection against the harassment of stock or disturbance of
wildlife, or nesting birds.



J2/02/1/100
SUBMISSION FROM DR G MEAD

I am very pleased that the draft Land Reform Bill has been subject to extensive
redrafting after the public consultation. I do, however, have some remaining
concerns about the contents of the draft.

1. I am uncertain why the Bill retains the right of the Executive to amend parts of the
Bill by subordinate legislation.  How can this be justified?

2. A new clause appears to have been added to section 9 (previously section 5).
This excludes a person from having access rights if they are engaged in conducting
a business or other commercial activity.  How will this apply in practice? For
example, does this apply to mountain guides, who rely on access to the mountains
for their livelihood?

3. Section 11 gives the local authority considerable power to restrict access rights by
order, including for an indefinite period.  How can this be justified?

4. I am concerned about section 15 (section 18 of the consultation draft), which
seems to imply that councils could be obliged to put up danger signals to avoid
litigation.  The power to install lavatory seats should be done only after careful
consideration of the effect on the natural environment.

I hope that these comments are helpful.



J2/02/1/101

SUBMISSION FROM THE INDEPENDENT BACKPACKERS HOSTELS –
SCOTLAND (IBHS)

A response on behalf of the Independent Backpackers Hostels - Scotland (IBHS) to
the latest debate on the Scottish Land Reform legislation

IBHS, represents over 90 independent hostels in Scotland and accounts for 500,000
bed nights a year. A great deal of our business is gained from, responsible active
people from all over the world, who visit Scotland to take part in outdoor pursuits,
many of them in the company of paid instructors and guides.

IBHS is a large part of the complete hostel industry in Scotland (230 hostels
nationally), which accounts for over 1.4m bed nights per year and generates income
in excess of over £40 m per annum for the Scottish Economy. Coupled with this are
the figures published by Highlands and Islands Enterprise in 1996 that a half million
mountaineers visit the HIE area annually, creating £34m of income per annum and
generating 4,000 jobs in the HIE area alone. Many of these jobs are connected with
providing commercial guiding and instructing services for the visitors. These jobs
would be under threat if a charge were made to access the land.

Our members have been following with interest the debate on access to the Scottish
countryside in recent months. The recent draft was broadly welcomed, as it gave far
more unhindered access to the general public than was contained in the original
draft. We welcomed the exclusion of powers invested in landowners, councils and
the Police to stop access in the case of extreme weather or various aspects of land
management.

Whilst we fully appreciate that people who access the land for recreation should do
so in a responsible fashion, we also know that some landowners will find any excuse
to stop people entering their land. This was clearly shown in the recent unfortunate
outbreak of foot and mouth, when unofficial…'KEEP OUT'…signs were erected by
landowners and left in place for longer than was reasonable. If anything the foot and
mouth outbreak demonstrated how responsible the great majority of outdoor
recreation people are.

Whilst we broadly welcome much of the revised bill, we are concerned about the
clause shown below.

� Conduct excluded from access rights includes:

� "Conducting a business or other activity which is carried on
commercially or for profit or any part of such a business or activity"

� Chapter 3 Section 9(2)(a)

� Explanatory Notes add that "this exclusion only applies to commercial
exploitation of the land by third parties and does not exclude the



exercise of access rights by persons taking advantage of the facilities
provided by commercial concerns".

As mentioned earlier, many of our guests arrive in the company of paid instructors
and guides who make their living in the Scottish countryside. It has been clearly
shown by many Scottish Parliamentary agencies that this part of the tourism industry
forms a crucial mainstay of Scotland’s economy. If, as this clause suggests, these
instructors and guides are excluded from access to the countryside a considerable
amount of revenue from accommodation, the employment of guide services and
related commercial activities such as transport and retail supplies will be lost to the
Scottish economy. As many of these groups come from other parts of the world,
Scotland will be seen as a difficult place to visit.

We are not against some form of financial assistance going towards landowners, so
long as they provide a service to all and allow responsible people to access their
land, as is currently the case in most areas. We would suggest that some agricultural
grants be re-directed towards landowners who can be seen to support a broad land
use, including both recreation and agriculture.

Some outdoor companies could easily work in partnership with landowners for the
common good of the countryside. However, to exclude individuals and companies for
whom access is crucial to their business would be folly and lead to a big reduction in
the tourist economy of Scotland.

We do not consider it unfair to pay for developed services, such as mountain
railways, cable cars and ski areas if they are used. The footpath networks are
currently gaining funds from the tax-payer, and that again is acceptable. Secure
parking, mountain huts, accommodation, fishing, deer stalking are all examples of
developed services, which should be paid for. However, we are against asking
outdoor companies to pay for the physical act of walking on the land with their
groups. If the landowners want to gain access to this part of the economy, they
should either start their own outdoor companies or work in partnership with existing
businesses.

Please can you either delete this section of the bill entirely or redefine it’s meaning
more clearly?

D Dean
Chairman
Management Committee



J2/02/1/102
SUBMISSION FROM E MEAD

I have some serious concerns concerning the proposed Land Reform Bill, that I have
not heard of being addressed.

I have a Shetland pony stud in the north east of Scotland. My ponies are often in a
field by the road where they draw numbers of viewers, especially when there are
young foals. At present, people may look at the ponies for as long as they wish, from
the other side of the fence or if they come into the field with me. Should new
legislation be passed, the public will have the right to enter the field.

1) Who is liable if any person is injured by my ponies? I have up to 40 ponies in a
field at any one time. If a stallion suddenly runs up to a mare within the herd, the
ponies could well make a sudden rush, running over a small child in their way.

2) What steps will I be able to take to protect my foaling mares from interference? Or
from being kicked by another while people are feeding my ponies without my
permission?

3) At present, my gates are kept padlocked to deter theft of foals. Several of my
friends have had very young foals stolen from their field & I had one stolen a few
years ago. The tiny foals are very cute, very small & easy to pick up. What steps will
I be able to take to ensure their safety?

4) Will I be able to insist that people keep walking & do not stop to feed the ponies, a
habit that leads to the ponies learning to bite hands or kick each other? At present,
my ponies have a good name for being friendly & having no vices such as biting or
kicking.

5) Who will be liable if a member of the public is injured while playing with our farm
machinery, whether in the field unattended, or in our yard or driveway?

6) Will I be liable for damages should a member of the public be injured by my ram,
bull or even farm dog?

Please would you forward my deep concerns to the appropriate department.

Thank you.



J2/02/1/103
SUBMISSION FROM OSSIAN GUIDES

Having read the proposed bill for land Reform I have identified one clause that you
may wish to reconsider. I certainly hope so or I and many others like me in the
Highlands will be unemployed.

Please look to CHAPTER 2, SECTION 9 Conduct excluded from access rights a)
conducting a business or other activity which is carried on commercially or for profit.

I am a qualified European Mountain Leader (BAEML) and following 13 years service
with the Forestry Commission I started Ossian Guides 12 years ago to offer
mountaineering instruction and walking holidays throughout the highlands.

My business is small but in a commumity like Newtonmore, Inverness-shire where
25% of the houses are holiday homes, a large percentage of the population is retired
and the Forestry Commission can no longer provide employment I am one of a small
number of people who work.

Over the years I have worked hard to develope business and bring visitors to the
Highlands. I have agents in the Netherlands, Italy, Switzerland and bring
considerable numbers of Americans to the Highlands. These people come to
Scotland to discover the beauty of the land and learn something of its history and
people. Please take a moment to quickly visit www.ossianguides.co.uk to see what I
mean. In winter we teach Winter Skills bt throughout the summer our groups enjoy
walking throughout the Highlands and it is not only we who benefit - guest houses,
shops, petrol stations, post offices, souvenier shops etc all get a bight of the apple.

There are two further points I wish to make
1. I have worked on the land almost all of my life. Perhaps more than anything else
my role is to help urban dwellars, British and foreign, to understand the
responsibilities that come with rights of access - my role is to promote
understanding.
2.I work throughout the mountain regions of the EC - 2002 we offer the Alps,
Pyrenees and Dolomites and have work in Provence. Such regions, like the
Highlands, are very heavily dependant on tourism. Groups of walkers and
mountaineers, independant and led by guides, are always made more than welcome
and have freedom to explore the high ground. Scotland may end up the only country
in the EC where Mountain Guides cannot work in the mountains!

If the bill goes through as it stands Ossian Guides will be unable to operate at home
in Scotland and I would be forced to close down here and move our base to the
Pyrenees region. Many other guiding firms would be forced to similar considerations
and the Highland economy would suffer another nail in the coffin.

My thanks for your consideration.

D Bulmer
Partner



J2/02/1/104

SUBMISSION FROM CELTIC FRINGE: WESTER ROSS TOURIST
ASSOCIATION

Celtic Fringe: Wester Ross Tourist Association has some 100 member
businesses within the area west of Garve in the south and Braemore in the north.
This an area which depends greatly on Tourism as the main source of income
and the primary market sector for tourism in the area is outdoor recreation.
Confidence in access to the land is of primary importance to the economic well
being of such an area.

Reference to Part I of the Bill, Access Rights.

Generally Celtic Fringe welcomes the improvements made on the present form of
the Bill on the previous draft Bill.  Celtic Fringe particularly welcomes the
dropping of landmanager powers of suspension of the right, police powers and
local authority emergency and exclusion powers. Celtic Fringe also welcomes the
introduction of duties on local authorities to uphold access rights and develop
footpath networks.

Concerns

1. The first paragraph of the Bill, which outlines the purpose of the Act, differs
from the draft Bill in that it introduces the words and regulate to public
rights of access. If the purpose of the Act is to confer public rights of access,
not to regulate them, then this is a major concern.  The words and regulate
should be removed.

2. Celtic fringe is concerned by powers that have been given to local
authorities to exempt particular land and exclude particular conduct
from access rights (S 11).  In the Foot & Mouth outbreak we saw huge
differences across the Local Authorities in Scotland in the way in which
access rights were handled which could give one region advantages of land
access over another.

3. Celtic Fringe are very concerned that commercial activities have been
excluded from the right of access (S 9(2)(a)).  Identifying and defining what
is meant by commercial activity is very difficult. For example are bike hirers
profiting from access?  SORN is concerned that youth and school groups,
who often take access under some form of commercial arrangement, will be
outwith the right.   Jim Wallace stated that the Bill would encourage local
business and tourism; it is difficult to see how this will be achieved in the
context of S9.



The foot and mouth outbreak demonstrated  the huge importance of access and
recreation to the tourist economy and thus the whole economy of Scotland; the
Bill could have a significantly detrimental impact on this sector.  Such proposed
restriction does not exist in any other European countries.  On one day this
summer there were five mini buses for outdoor recreation companies parked in
one of the Wester Ross mountain access car parks.  The fifty or sixty people
being transported in these mini buses were staying in local accommodation for
anything from three to seven nights.  If the right of access is lost these
companies could well choose to work in Europe instead of Scotland where there
are no access restrictions for commercial groups!

Celtic Fringe feels that if commercial activity is outwith the right of access,
landowners could perceive that, regardless of existing traditions or implied
consent, commercial access is not allowed and that such access will be
continuously challenged to the point that activities will cease to be viable
concerns.

Celtic Fringe also feels to exclude commercial activities from access could
influence outdoor companies when exercising rights of objection to planning etc
by the landowners.  Ie. Landowners would then have powers to deny access to
those companies who go against them in planning applications.

Celtic Fringe understands from the notes, Section 5 (3), that the new right of
access does not diminish or displace any other rights of entry, way, access or
passage.  Is an existing tradition of commercial access considered as such a
right?

In reality, the inclusion of S 9(2) (a)  is open to unreasonable interpretation
leading to conflict.   

4. Celtic Fringe is concerned about trying to comment on the Bill in the absence
of the Scottish Outdoor AccessCode.  Many areas in the Bill refer to this
code making it difficult to understand and comment fully on the Bill.

F Cree
Chairman



J2/02/1/105
SUBMISSION FROM S MASON

I am very pleased that the draft Land Reform Bill has been subject to extensive
redrafting after the public consultation. I do, however, have some remaining
concerns about the contents of the draft.

1. I am uncertain why the Bill retains the right of the Executive to amend parts of the
Bill by subordinate legislation. How can this be justified?

2. A new clause appears to have been added to section 9 (previously section 5).
This excludes a person from having access rights if they are engaged in conducting
a business or other commercial activity. How will this apply in practice? For example,
does this apply to mountain guides, who rely on access to the mountains for their
livelihood?

3. Section 11 gives the local authority considerable power to restrict access rights by
order, including for an indefinite period. How can this be justified?

4. I am concerned about section 15 (section 18 of the consultation draft), which
seems to imply that councils could be obliged to put up danger signals to avoid
litigation. The power to install lavatory seats should be done only after careful
consideration of the effect on the natural environment.



J2/02/1/106
SUBMISSION FROM GARYNAHINE ESTATE PARTNERSHIP

Thank you for the opportunity of commenting on the draft Bill.

I am an interested landowner who generally agrees with the principal of enabling the
crofting community to purchase their landholdings.

However I have extreme concerns for the safety of the Salmon if the Bill is enacted in its
present form with the amendments recently made.

I would like to use my own property as an example of my concerns but I am sure that there
will be many other places where similar circumstances exist.

The Garynahine Estate consists of a lodge with ancillary buildings and an area of land in
hand and common grazing belonging to 4 different crofting townships. The Blackwater
River is a small Salmon River, which flows into East Loch Roag. It flows through or beside
each of these land areas and salmon populate virtually its entire length. Over 90 % of the
river belongs to the Estate with the remaining 10% being remote headwaters in other
Estate’s ownership. (These allow me access to undertake whatever I think is necessary at
any time.)

During the last 9 years whilst the Estate has been in my ownership I have with the help of
my people and some of the crofters and others from the Island done extensive repairs and
improvements to the river and its principal spawning burns and headwaters.

These have taken the following main forms
1) Long stretches of headwaters have been dug out to give access to salmon for

spawning.
2) Many obstacles have been removed to similarly give access.
3) The flow of water in some burns has been contained by the placement of rocks and

peat so that the flow in low water conditions is maintained as much as possible.
4) The intertidal length of the river has similarly been treated so that a minimum flow is not

diluted by spreading over the foreshore, again enabling access at low water and at
spring tides

5) Rubbish is regularly cleared from the burns and river.
6) Banks have been supported by the use of wattles to prevent future erosion.
7) Parr counts have been regularly made to monitor the state of the fish population and

to consider any matters arising.
8) Mink have been trapped exhaustively along the entire river system with over 900 being

caught in the last 9 years

The result of these activities is a very encouraging return of the Salmon. This is witnessed
by 2001 being the best fishing year since 1973 and excellent parr counts in the river. (I
attach a graph showing the decline in rod catches since 1889 and draw attention to the
encouraging upturn at the right hand side.)

I fear that if each crofting Township was to purchase their common grazing the different
management objectives could severely prejudice the long term future of the Salmon as
some of this continued essential maintenance would not be done. Without the work being



done the salmon population will quickly reduce and eventually die out.
I am sure the Bill is not meant to achieve this result and I ask that provisions be drafted to
deal with this problem and protect the Salmon.

The Bill also creates a serious opportunity to sort out some very unnecessary boundary
anomalies which were caused by the lotting arrangements when the estates were originally
sold by the company which was set up to look after the crofters interests in 1926. (Hence
c.10% of the watershed of the Blackwater River is on the wrong side of the march).

I would be pleased to give further details if this would help the Committee.

C and P Buxton
Proprietors



J2/02/1/107
SUBMISSION FROM T JOURDAN

Isle of Harris - the example of just a small system

Passage of this measure will damage our crofting community. 3 years ago I and
Donnie Macdonald took on the task of regenerating a run down fishery in the Isle of
Harris. The regeneration work has cost £87,000 to date and has employed 3 full time
equivalents.

The revenue benefit to the locality in B&B and amenity expenditure is estimated at
£950 per visitor p.a. In our very small community this adds up to about £80,000 pa
and is growing.

We don't get any public funding for the fishery, we have increased employment in an
area of very high unemployment and seen increased numbers of visitors who spend
above average amounts in the area.

Moving the definition of salmon fishings from additional eligible land as proposed in
the Draft Bill to croft land worsens a situation that was already damaging to our
community. Please do not do it.



J2/02/1/108
SUBMISSION FROM THE NORTH EAST MOUNTAIN TRUST

Access Rights

The North East Mountain Trust welcomes the very considerable improvement which
the Land Reform (Scotland) Bill [AS INTRODUCED] represents over the Draft Bill
which was put out for consultation in February of this year.  The removal of a
number of highly contentious clauses, which effectively undermined the stated
objectives of the legislation, means that we now have the basis for an Act which can
establish a right of responsible access in a climate which will encourage responsible
exercise of that right and that the proposed legislation now largely supports the
common law position.  It is essential that the Bill should embody customary rights
and freedoms in a new statutory right.

We do believe, however, that the Bill as it stands is too complicated and needs to be
simplified.  Details such as the defining of how access is taken through different
types of land according to the crop being grown should be removed from the Bill and
dealt with through the proposed Access Code.  (We also believe it would be in
everyone’s interests, not least those of the farming community, if the NFU could be
persuaded to rejoin the Access Forum.)  We need legislation which will be easy for
the public and landowners to understand and which will not offer loopholes for
obstructive land managers to exploit in order to undermine access rights.  We are
sure that Committee will have noted, during the Foot and Mouth crisis, the
fundamental important of countryside access to the health of the Scottish tourist
industry, now such a vital component of the rural economy.  We further believe that
a distinctively Scottish right of access could usefully draw on the experience of other
European countries such as Norway and Sweden.

Specific Issues:

Furthering the aims of the legislation
A general duty of furthering the aims of the legislation should apply to all government
departments and public bodies so as to ensure the measures within the Bill are
implemented in such a way as to achieve the aims of the legislation.

Line 1: purpose of the legislation
The words “and regulate” should be removed.  The wording of the Draft Bill was
preferable in this respect.  The behaviour if public and land managers will be
sufficiently regulated by specific provisions of the legislation – for example Chapter
4, Regulation and Protection of Access Rights – and by the Access Code.  The
fundamental objective of Part 1 of the Bill is surely to confer public access.

Land excluded from the right
The legal position and perception of land excluded or exempted from the right needs
to be clarified.

Sections 4 & 8: ministerial discretion: The provisions relating to ministerial
discretion should be removed or ministers are likely to find themselves continually
under pressure from land managers to use the powers proposed.  Problems should



be dealt with through the Access Code in the first instance.  If that approach fails,
then specific legislation should be introduced to Parliament or existing legislation –
for example on conservation or health and safety – should be amended.

Section 10 (1): Outdoor Access Code
The Code should consist of guidance on responsible behaviour rather than rules.
The content of the Code and its acceptability to the various interests will be critical to
the success of the legislation.

Section 6 (e): land held by the Queen in her private capacity
This section should be removed.  As a North-East based body, access to the
Balmoral estate is of prime importance to our membership.  While we do not
anticipate access problems in the foreseeable future, we also fail to see any reason
for this exclusion.  We believe that land held by the Queen in her private capacity
should be subject to the same legislative constraints that that owned by other private
individuals.  The specific security requirements of members of the Royal Family and
their guests can be adequately addressed within such a framework as they are
under the present conditions of generally unrestricted access to the estate.  The
same principles should of course be applied to other lands held privately by the
Queen.

Section 11: power for local authorities to exempt land
This section should be removed.  Local authorities already have extensive powers
they can exercise in case of genuine need – as was illustrated during the Foot and
Mouth epidemic.  In addition they will have the ability to create bye-laws under
Section 12.  Retaining these provisions is likely to place local authorities under
continual pressure from some land managers to close areas of land.  If it is not
considered necessary to give SNH, who can pronounce with some authority on
conservation issues, then local authorities should not have such powers either.  We
would, however, like to see local authorities given power to erect and remove
advisory notices in relation to access.

Section 6 (j): exclusion of land on which crops are growing
Such land should not be excluded.  Rather the Access Code should define when the
presence of crops should indicate that the right is not exercised.  There are
problems with the definition of crops which would be more appropriately addressed
within the Code than the Bill.  There are also difficulties in relation to access on field
margins as those are often included within the cultivated area.  It would be easier to
modify the Code in response to changing agricultural practices than to amend the
legislation.

Section 9 (2)(a): exclusion of business activity
We believe that business activity should not be excluded from the right.  Outdoor
training centres such as Glenmore Lodge and Outward Bound Scotland as well as
numerous activity holiday companies and mountain guides rely on access to carry
on their business. These bodies make an important contribution to the local
economy as well as being in a position to educate on responsible access.  Such
activities should be carried out with regard to the provisions of the Access Code in
respect of organised groups and should not have additional difficultes put in their
way by being excluded from the right of access.  There are also potential difficulties



of definition relating, for example, to clubs and to photographers or guide book
writers.

Section 6 (f): land set out for a particular recreational purpose
This section has the potential to drive a huge wedge into the whole concept of
access.  Applied to grouse moors, deer forests or fishing beats, it could potentially
close huge areas of countryside for a large part of the year.  Responsible exercise of
access rights in such areas should be defined through the Access Code rather than
leaving a major loophole in the legislation.

Section 6 (b) (ii): estate policies
This section could be interpreted as excluding estate policies.  If so, it should be
amended to include them.

Section 6 (b)(i): exclusion of farmyards
Some important access routes pass through farmyards.  The Bill should be
amended to include these within the right unless a suitable alternative route is
provided.

Section 6 (b)(iii): school grounds
While we have no desire to prevent suitable security arrangements from applying to
schools, the clause, in some circumstances, could exclude larger areas from the
right than are necessary for that purpose

Section 9 (e): golf courses
Golf courses can have considerable recreational importance for the wider
community – for example walks or sledging.  To protect these, the right should
extent to golf courses – with provision in the Access Code to ensure their primary
purpose is protected.

Section 11 (1) (d)
We remain concerned at the potentially sweeping nature of the exclusion powers
granted to local authorities under this clause.  While we understand there are
legitimate concerns in relation to agricultural areas on fringes of urban areas, there
is nothing to prevent abuse of this provision in other circumstances.  (We refer the
Committee to our submission on the Draft Bill in this respect.)

Section 24: local access forums
In National Parks, the Park Board should set up access forums rather than it being
the responsibility of the local authority.

Chapter 5: local authority functions
While we are pleased to see the legislation establishes duties for local authorities in
relation to various aspects of the provisions, we recognise that there are significant
resource implications. These will need to be addressed if the local authorities are to
play an effective role in the way envisaged.

W Campbell
General Council Member



J2/02/1/109
SUBMISSION FROM THE JOHN MUIR TRUST

Access Rights

Overall the John Muir Trust is pleased with the reworking of the Access Rights
chapters of the Land Reform (Scotland) Bill. The Scottish Executive should be
congratulated for taking on board the very real concerns that have been previously
expressed.

There is one area in particular within the section headed ‘Conduct excluded from
the right of access’, which continues to cause great concern. The current wording
in Chapter 2, section 9 (2) (a): "business or other activity, which is carried on
commercially, or for profit or any such part of a business or activity" is vague. There
are a wide variety of rural businesses vital to the tourist industry in many marginal
areas that could be jeopardised by this clause. I need only mention Foot and Mouth
to act as a reminder of the importance of access to the countryside for businesses
providing guiding facilities or walking holidays.

A great many people would be very grateful if the Justice Committee would
reconsider this wording.

W Boyd-Wallis
Policy and Partnerships Manager

The John Muir Trust www.jmt.org is a registered charity dedicated to caring for wild
places in the UK.



J2/02/1/110
SUBMISSION FROM TRANSCOTLAND HOLIDAYS

Access

I write in response to the call for evidence on the above. I manage a small activity-
holiday company which has organised walking holidays in this country for nearly 18
years. I have closely followed the access issue since the 1980’s, from the point of
view of a walker and cyclist, and through my years at Agricultural College/University
where I studied land management and rural policy. I am pleased that to see that
there have been a few significant changes to the draft Bill, but I am still very
concerned by what I have read in the proposed Bill.

Firstly I should say that we work hard to bring clients (90% from overseas) to walk in
Scotland. They can easily choose to walk in Ireland, the Alps, the Sierra Nevada,
Pyrenees, or Nepal for that matter. Our clients bring more than £200,000 p.a. into
the Scottish economy.  This cash is spent in local shops, B&B’s and hotels
throughout the remote areas of rural Scotland. We are just one of the many small
companies which operate in the outdoor recreation sector in Scotland. We specialise
in self-guided holidays (i.e. we arrange accommodation, baggage transfer, maps &
route guidance so that the clients can walk from village to village at their own pace
without the need for a big rucksack or guide). We rarely have groups larger than four
people. We arrange long distance walks like the West Highland Way where access
is not usually an issue, but we also organise “off-the-beaten-track” routes like our
‘Coast to Coast’ route from Perth to Glencoe. These ‘unofficial’ long distance routes
typically link little-used footpaths between villages and are more likely to be affected
by the proposed access legislation, so I trust that my concerns on the proposed bill
will be given careful consideration.

Whilst it is an improvement on the original draft, the Bill is still far too complicated
and proscriptive. I still fail to see why the Bill cannot be a simplified to be broadly
similar to the Norwegian ‘Allemannsretten’. This is a part of Norwegian cultural
heritage, and is enshrined in the Outdoor Recreation Act of 1957, which permits
people to travel over, camp, pick fungi, berries, and flowers on all uncultivated land,
subject to responsible behaviour.  The key legislation itself is only a few sentences in
length. In contrast, the proposed Scottish Bill runs to 19 pages, and lists exemption
after exemption, each effectively weakening the overall case for the long awaited
Right of Access. In short the Bill presents as many opportunities for landowners’
lawyers as it does for outdoor recreationalists.  These are my key concerns with the
Access section of the Bill:

Section 9, 2 (a). Conduct excluded from access rights: conducting a business or
other activity which is carried on commercially or for profit or any part of such a
business or activity: If this clause is not removed, I and all my company’s clients will
have no right to walk on virtually all the footpaths and land in Scotland.  This
beggars belief, as I was under the impression that the Scottish Executive were in full
support of and actively promoted ‘green tourism’ initiatives. We and many other
long-established outdoor recreation businesses and organisations have an
unblemished track record of encouraging and facilitating responsible access to the
countryside, and in so doing have generated much sought after revenue for remote



rural areas.

If this clause is not removed, the perception abroad will be that walkers have to pay
to enter land in Scotland. Many of our overseas clients already comment that
Scotland is already not “walker-friendly”. They cite the number of “Private, No
access” and “High Velocity Rifles in use” signs throughout the Highlands.  Foot and
Mouth has shown just how important access is to the economy of rural Scotland. If
the landowners suggest walkers have to pay, presumably to offset the
‘environmental’ costs of public access, are they forgetting about all the public
subsidies they receive?  Will tax-payers will be able to invoice landowners for the
environmental consequences and costs of their dubious land-use practices? For
example, the continued failure of many landowners to cull the red and roe deer
populations which have led to wide-scale overgrazing of our fragile upland
ecosystems and landscape; muirburn kills any trees which have managed to re-
generate naturally; inappropriate forestry plantations and bulldozed tracks have had
serious impacts on many of our upland landscapes.

Lets not forget the way much of the Highlands were historically acquired by
landowners, and they way that many have abused their feudal superiority to the
detriment of local communities. Farmers are now wholly dependent on direct
subsidies from tax-payers, and sporting estates are effectively subsidised through
being exempted from Business Rates.  Personally speaking, I find the arrogance of
the landowners breath-taking; it seems to me that they want to dip into the public
purse at will, and yet only very reluctantly (if at all) allow access to ‘their’ land.

Another key problem with Section 9, 2(a) is that it will be totally impracticable to
enforce. At best it will cause confusion, at worst conflict.  The result will be
landowners and keepers will be able to stop and question all walkers to see if they
are on a professionally arranged walking holiday, charity walk (or Duke of Edinburgh
Award scheme?).  The majority of landowners will not be so minded, but I am sure
that some will.  For example, a party of our clients walking on the Public Right of
Way across Rannoch Moor were once threatened by an very angry keeper
brandishing a shotgun. More recently during the recent Foot and Mouth outbreak,
public roads in this area were closed by sheep farmers; game-keepers held four
walkers under duress for 2 hours on the station platform at Corrour until the next
south-bound train arrived (despite the fact that the walkers were following Scottish
Executive and VisitScotland advice that the surrounding hills were open).  The point
is that if this clause is not removed from the Bill, the legislation will fail to establish a
full and unequivocal right of access, and anti-access landowners will be able to use
it to intimidate all walkers. This will make a nonsense of the claim that Scotland is a
walker-friendly country. It only takes one incident to ruin a holiday, and many
potential visitors will simply stay away rather than risk being questioned by an
unfriendly farmer or keeper.  I also suggest that this clause is flawed for the following
reasons:

Forestry grants: all Public Sector forestry grants to privately owned forests are
given on the statutory condition of provision of access for all. How can Section
9, 2 (a) be applicable in regard to any private land on which there are forestry
plantations?



Informal uses of the countryside: The clause also implies that landowners could
restrict access to professional photographers and artists; or for that matter
anyone with a camera or notebook, lest they at some time in the future profit
from any photographs or prose they compose.

Natural Heritage: The clause could by used landowners to further prevent
professional ecologists from monitoring and assessing potential sites of interest
- e.g. SNH staff have been barred from visiting an SSSI near Dunblane for more
than six years. Some landowners will use any excuse to restrict access to
members of local Raptor Study Groups. The RSPB believe that during the Foot
and Mouth outbreak, the number of poisoned birds of prey increased
significantly, as estates took the opportunity to persecute these birds when
fewer people were about. This clause could enable these illegal activities to
continue unhindered.

It is ironic that it is only since the Foot and Mouth outbreak that landowners have
lobbied for payment from commercial organisations like ourselves. It was only when
we started to phone landowners and farmers to check on access restrictions that
they became aware that we actually organised walking holidays in this area.
Evidently our walkers had been passing through local farmland, forests and glens for
many years without having been noticed, or making any environmental impact.

We have found the last few years hard enough with currency rates against us. This
year’s Foot and Mouth outbreak cost us many thousands of pounds in lost business,
for which we received not a penny in compensation.  Now, it seems that the Land
Reform Bill (which we have long wished for) will effectively give landowners the right
to charge a feudal toll for every walker that steps on his land, or possibly refuse us
and our clients access to land altogether, making it impossible for us to continue in
business. If Section 9, 2 (a) is not removed from the Bill, we will have to regularly
contact all landowners and farmers whose land our walkers may step on or cross, to
seek approval (and agree financial terms). This is assuming that the landowners are
actually agreeable to granting access in the first place. This process could take
months due to the number of absentee landowners and the fact that it is very difficult
to find out who actually owns land in Scotland. Andy Wightman spent more than a
year researching his book “Who Owns Scotland” but only identified the owners of
70% of the total land area.  In short, this clause will do irreparable damage to green
tourism and to Scotland’s image abroad. It will also enable landowners to intimidate
all walkers. It must be removed from the Bill.

Section 6 (a) (i) Exclusion of land with a caravan. This suggests that all a
landowner has to do to exclude land from the Right of Access is to place a caravan
or tent next to a footpath or track.  Here are two examples to illustrate the problems
that could result from, and will be perpetuated by this clause.

1. Our 105 mile long Coast to Coast route has one section just north of Perth
where walkers have to pass through a field with a caravan in it. The landowner
and occupier of the caravan have never objected to our walkers passing by, but
if the Bill is passed as drafted, they will have the option to prevent us from
operating our Coast to Coast route (there is no alternative pedestrian route back
to the River Tay from north of Luncarty).



2. On the Public road just east of Ardnamurchan Lighthouse there is a six foot
high electric fence and barbed wire gate (with sentry box) blocking access to
Bay MacNeil and the footpath over the hill to the village of Portuairk.  This route
is marked on old maps, and locals regard it as a Right of Way, but for obvious
reasons we cannot ask our clients to climb over the gate. To me this example is
a key test for the legislation, but the proposed Bill would appear to enable the
landowner to continue to block the route, because of the presence of some
caravans. Until this obstruction is removed we cannot organise a long distance
walk in this area, to the detriment of local businesses throughout the peninsula,
and I eagerly await the day when SNH / Highland Council will have the
necessary powers to remove the barbed wire and lock from this gate.

I also fail to see why the presence of caravans should have any bearing on any
access, except perhaps in situations where the caravan is the sole residence of a
landowner or tenant, and their privacy would be infringed. That said, public roads are
not closed to pedestrians if there are private residences alongside. What do these
landowners want to get up in these caravans?

Section 6(b)(i) Exclusion of farmyards. Many historic Highland hill tracks begin at
or pass through farmyards and very close to estate buildings.  Again I fear that some
landowners could use ‘privacy’ to attempt to close such routes.  A perfect example of
this is the hill track from Fortingall to Kinloch Rannoch, where there is no other
access to the track but through the farmyard just west of Fortingall.  For some
reason this historic route has never been adopted by the local authority as a Right of
Way. Consequently, the Bill will enable the estate to close the track, and thereby
make it impossible for us to arrange our Coast to Coast and other Highland
Perthshire walking routes.

Section 6 (f) Land set out for a particular recreational purpose is excluded.
Again this could be abused by landowners who wish to completely restrict access to
land during the fishing season (how many riverside walks will that close?), and to hill
ground during the grouse and deer seasons.

Section 6 (j) Exclusion of land on which crops are growing.  As I detailed in my
response to the Draft Bill, I still have many reservations about trying to define and
proscribe access on arable land. I wholly agree that walkers should avoid walking
through crops and follow field margins, but sometimes this is just not possible. Paths
and tracks sometimes end in the middle of fields, in which case I maintain that
walkers can follow tractor tramlines without causing any significant damage to crops.
A farmer in this area has recently partly ploughed up a Victorian track so that it now
ends abruptly in the middle the field; this clause would sanction this method of
obstructing access. Also, most stone circles and archaeological features are located
some distance from field margins - will these attractions now become out of bounds?
The complexities of this issue should be dealt with in the Access Code, not the Bill
itself.

Section 9.2 (c): Not to take anything from the land. In addition to the nonsense of
trying to outlaw the picking of blaeberries, sloes and wild mushrooms, this clause
could be abused by landowners, who will be able to argue that walkers could be



accessing land in order to pick wild food, whether or not it is the intention of the
walkers. What’s next - giving landowners the powers to stop and search?

Section 11: Local authority power to exempt land.  I am very concerned that local
authorities are to be granted any powers to restrict access. During the Foot and
Mouth outbreak, many local authorities failed to carry out their statutory duty to
ensure the public right of access, and remove ‘No access’ signs on Public Rights of
Ways.  In this area, Perth & Kinross Council misinterpreted statute and restricted
access under the 1983 Foot and Mouth Order -  which was only applicable in
infected areas, or with the consent of the Minister, which, as was repeatedly pointed
out to them, they did not have. By illegally closing these Rights of Way, they cost my
and many other businesses many thousands of pounds in cancellations.  Despite
the fact that tourism generates ten times more revenue than agriculture, the Council
Access Committee was effectively dominated by councillors with farming interests,
and repeatedly voted against the advice given to them by their Executive and by
SERAD.  Again ignoring SERAD guidance, Highland Council chose not to undertake
any risk assessments on private land, even if the land was crossed by public
footpaths or Right of Ways which they had a statutory duty to keep open. These
were not the only local authorities who chose to side with landowners, and for this
reason alone they should not be granted any powers to close land. In any case, why
do local authorities need these powers?

Context and summary: On the broader subject of the inequity of land-ownership in
Scotland (e.g. one half of all the rural land in Scotland is owned by just 343
individuals) I thought the Scottish Parliament would at least facilitate some
progression towards a more democratic pattern of ownership. However, from what I
have seen so far, it deeply saddens me that the land-owning interests appear to
have just as much political influence in Holyrood as they had in Westminster. With
regard to access, it is already bad enough trying to go for a walk in Scotland, with
many deer fences, locked gates, and ‘No Access’ signs for no apparent reason. In
Scotland, estate managers inevitably boast of ‘integrated’ land use strategies, but
the reality is that we have a totally segregated system of land use.  There are so
many deer that they have to be kept out of forests by eight foot high fences, even
though they are forest animals. Consequently, deer starve in winter from lack of food
and shelter, or have to be fed, which estates are increasingly doing to keep the
herds on their land (primarily for land valuation purposes). The majority of upland
forests are planted so densely with non-native species that access is impossible. We
have 10 million sheep - no other country lets these animals overgraze their mountain
areas like we do.  The long term aim should be to get rid of sheep above 300m and
reduce deer numbers to let the forests regenerate, so that we have truly authentic
landscapes and wilderness areas which could compete with what is on offer in
Norway, New Zealand and Canada.  Scotland has so much potential for green
tourism, but instead of working to attract visitors to Scotland, we have had to spend
most of this year working to re-establish the right of access. If Section 9.2 (a) and
most of Section 6 are not removed from the Bill, we will have to undertake this as a
perennial task, and any clients who come to Scotland will feel uncertainty with every
step.

As I said in my letter in response to the draft Bill, The Land Reform Bill is an
opportunity for the Scottish Parliament to restore the goodwill it initially engendered.



It could go along way towards this by delivering a legal backing to the long
established moral ‘Right to Roam’. If the Parliament fails to deliver Access legislation
equivalent to Norway’s ‘Allemannsretten’ it will have failed the people of Scotland. I
sincerely hope that the Parliament will amend the Bill accordingly.

A Pointer



J2/02/1/111
SUBMISSION FROM THE INCHREE CENTRE

Commercial activities not being subject to right of access, section 9 (2)(a)

I am writing concerning the above clause in the re-drafted Land Access Bill, and will
comment as follows;

All commercial organisations to be banned, hindered, and/or charged for access,
which includes the following;

(a) Mountain and walking guides.
(b) All outdoor activity providers.
(c) Ramblers.
(d) Fishing courses and tournaments.
(e) Commercial tours and walking groups, foreign and domestic.
(f) SYHA and CHA walking holidays.
(g) Glenmore Lodge National Outdoor Centre.
(h) Charity groups walking The West Highland Way or climbing Ben Nevis.
(i) University, school, scouts, etc. activity groups.
(j) All Local Authority social outdoor activities.
(k) Skiers.
(l) Environmental groups.
(m) Canoe courses.

From the above it can be seen that this ill-drafted bill would have a very detrimental
effect on rural economies.

P Heron
Proprietor.



J2/02/1/112

SUBMISSION FROM THE SCOTTISH OUTDOOR RECREATION NETWORK (SORN)

Introduction
This evidence is submitted in reference to Part I of the Bill, Access Rights.

The Scottish Outdoor Recreation Network (SORN) welcomes the Land Reform Bill and
the improvements it makes on the draft Bill.  In particular, SORN welcomes the dropping
of landmanager powers of suspension of the right, police powers and local authority
emergency and exclusion powers.  SORN supports the introduction of duties on local
authorities to uphold access rights and develop footpath networks.

SORN welcomes the fact that the Scottish Executive has listened to the will of the
public, adopting an open-minded approach to the review of the draft Bill and taking on
board many of the crucial concerns and recommendations of those seeking a
countryside where responsible access is assured and can be enjoyed with confidence.

Recreation Network
This response is being submitted as the SORN response but is also submitted as part
of a network of bodies representing recreational interests (the Recreation Network).
These include the Scottish Countryside Access Network, the Scottish Sports
Association, Scottish Environment LINK and SORN.  SORN itself is a forum made up
eight umbrella bodies which represents the interests of hundreds of clubs, groups,
companies and leaders across Scotland and thereby, thousands of Scots.  SORN
represents the views of natural resource based recreation generally but is distinctive in
the Recreation Network for its representation of commercial interests, educational
interests and youth interests, as these relate to access and recreation.

General comments on the Bill
SORN considers that the Bill would benefit from simplification and that much of its detail
could be adequately advised on in the Code.  SORN considers that the Bill should
introduce a general duty on Government departments and public bodies to further the
aims of the legislation.  SORN also considers that the Bill should be more explicit on the
need for the right of access and its responsible exercise to be promoted.  It is vital that
all, especially the young, are educated, informed and understand their new rights and
responsibilities of access. The outdoor education sector was not a party to the Access
Forum and yet its role may be crucial in such matters.

Detailed concerns with the Bill
1 The title paragraph of the Bill, which outlines the purpose of the Act, differs from
the draft Bill in that it introduces the words and regulate to public rights of access.
The draft Bill simply conferred these rights.  The Bill was never intended to regulate
access.  The introduction of regulation of access conflicts with the aim of improving
opportunities for the public to access Scotland’s outdoors.  The Bill is now vulnerable to
amendments and modifications justified on the grounds that they are needed to help



regulate public access.  The words and regulate should be removed from the Bill with
regulation advised on in the Code.

2 In relation to the above point, SORN is concerned by powers which are
invested in Ministers to modify the Bill (S4 and 8).  Such powers could be used to
modify sections of the Bill, for reasons of regulation, as well as for other reasons, that
could have significant implications for the implementation of the right of access and the
enjoyment of recreation.  SORN considers that such powers are too wide ranging and
could be used to make significant changes to the right of access.  SORN considers that
such powers should be removed from the Bill or that they should be modified in some
way to make consideration and decisions on them more accountable to the interests
that may be affected.

3 SORN is concerned that the right of access will not extend to the curtilage of
farm buildings (S6).  Many paths and tracks pass through farmyards and are well used
as access routes at present.  The Bill should acknowledge this and not hamper the
continuing use of such routes.  The Bill should be amended to ensure that the right of
access extends to farmyards with guidance on responsible use and provision in the
Code

4 SORN is concerned by access rights not being exercisable over land
developed or set out for a particular recreational purpose while in use (S 6 (f) (ii)).
SORN objected to this clause in the draft Bill, on the grounds that the definition of
developed and set out was not clear and could extend to a number of recreational areas
where access should not be restricted, even when in use.  SORN notes that this clause
is qualified by Section 7(6) of the Bill, which states that access can continue where it
does not interfere with the recreational use.  SORN considers that this is still vague and
is unsure what constitutes interference.  For example, canoeing on a river that it is
claimed has been developed or set out for fishing in some way, could be claimed to be
interference while it is being fished.

5 SORN is concerned by the exclusion of access from land on which grass is
being grown for hay or silage (S7 (7)(b)).  It is difficult to identify when grass is being
grown for such purposes and SORN fears that this clause could be used disingenuously
to restrict access.  SORN agrees that there is a specific need to guide responsible
behavior in agricultural areas but that the detail of this should be advised on in the
Code.

6 SORN objects to the exclusion of access from golf courses for recreational
purposes (S 9(1) (e)).  This will restrict access for such traditional uses as sledging.
SORN considers that a right of access for recreation should extend to golf courses and
that its responsible practice should be defined in the Code.

7 SORN is concerned by the exclusion of commercial activities from the right of
access (S 9(2)(a)).  Identifying and defining what is meant by commercial activity is
very difficult.  SORN is concerned that youth and school groups, and those not



confident in their own abilities or skills, who often take access under some form of
commercial arrangement, will be outwith the right.  What will happen to mountain guides
and outdoor centres, many of which operate on very tight profit margins?  Jim Wallace
stated that the Bill would encourage local business and tourism; it is difficult to see how
this will be achieved in the context of S9.

The 2001 Foot and Mouth Disease outbreak demonstrated clearly, the huge importance
of access and recreation to the tourist economy and thus the whole economy of
Scotland; the Bill could have a significantly detrimental impact on this sector.  Such
proposed restriction does not exist in any other European country.

SORN considers that if commercial activity is kept outwith the right of access, a
perception will develop amongst landowners that, regardless of existing traditions, they
will be at liberty to prevent such access.  SORN is concerned that such access will be
continuously challenged in certain areas to the point that activities will cease to be
viable concerns.

It is important that the Bill confirms what happens already and does not impose any new
restrictions on activities that are not currently causing problems.  It is considered that
commercial activity should be in the right and its responsible access defined in the
Code.

Furthermore, it seems ironic that educational groups (whether in the company of
mountain or river ’guides’, teachers or instructors) could be excluded from the right (or
potentially asked to pay for access), when these groups are precisely those likely to be
taught the rights and responsibilities associated with access.

It is noted in Section 5 (3), that the new right of access does not diminish or displace
any other rights of entry, way, access or passage.  Is an existing tradition of commercial
access considered as such a right?  Furthermore, as there is no existing law stating that
an individual cannot make a living from access, the introduction of such a law could be
subject to challenge under the Human Rights Act.

8 SORN is concerned by powers that have been given to local authorities to
exempt particular land and exclude particular conduct from access rights (S 11).
It is difficult to see why this power is needed, given existing powers that local authorities
have to regulate access and the new, more extensive byelaw powers introduced in the
Bill.  There are no reasons given to explain why or under what circumstances such
powers are needed or would be used.  SORN is concerned that such powers will be
poorly implemented, without proper justification and with inconsistent application across
local authority areas.  SORN base this concern on the experience of access restriction
by local authorities during the 2001 Foot and Mouth Disease outbreak.

9 SORN is concerned about trying to comment on the Bill in the absence of the
Scottish Outdoor Access Code.  There are a number of areas in the Bill that are
difficult to comment on without knowledge of the Code.  Many areas of the Bill are



expanded on and explained in the Code, making it difficult to understand and effectively
comment on the Bill without sight of the Code.  The Bill, for example, states that you can
access golf courses to cross land.  Does this include crossing greens, tees and
fairways, by horse, bike and foot?  It is presumed not, but until SORN see the Code, it is
difficult to comment.

SORN understands that Scottish Natural Heritage (SNH) is redrafting the Code, in time
for committee consideration of the Bill in Stage I.  SORN objects to SNH revising the
Code in isolation, without consultation with constituent interests.  This runs contrary to
the inclusive approach under which the draft Code was prepared.  Without such an
inclusive approach, the necessary consensus for the Code will be missing.  The
strength of the Code and the only way it will work is by consensus.

Section 10 (2) of the Bill states that SNH must consult in drawing up the Code.  SORN
is unsure why, then, SNH is revising the Code in isolation.

Oral Evidence
As well as representing the interests of a range of recreational activities, SORN is
distinct in the Recreation Network in its particular position to provide evidence on
commercial interests, on formal and informal education issues and from youth
organisations such as The Guide Association and the Duke of Edinburgh’s Award.

F Nelson
Chairman

SORN is composed of the following 8 umbrella bodies:

Activity Scotland; Outdoor Learning Scotland; Scottish Advisory Panel on Outdoor
Education; Scottish Association of Local Sports Councils; Scottish Countryside Activities
Council; Scottish Environment LINK – Access Network; Scottish Sports Association;
YouthLink Scotland.



J2/02/1/113
SUBMISSION FROM THE SCOTTISH COUNTRYSIDE ALLIANCE

Please find attached the Scottish Countryside Alliance’s response to your call for
evidence on the Land Reform Bill.

Whilst we are pleased to be able to respond to this consultation, we assert that the
period of just over three weeks which we were given to respond is wholly inadequate
given the importance and magnitude of the issue.

In addition to our written submission, we would welcome the Justice 2 Committee’s
response to the following questions;

• Section 31 (1)(i)(ii) represents an unfettered power for Ministers to acquire land
as does 32(3) and the same provisions are made in Part 3. Will there be a
requirement on Ministers where they propose to take land to produce a
management plan for that land and that community? The management plan
should be open to local public consultation in draft form or scrutinised by a board
made up of appropriate local experts. Moreover, will there be a right of appeal on
the part of local communities and a timescale for such appeal?

• There seems to be no provision for interests in land to be inherited. Thus if one
had a company of 20 persons owning land, when a person dies who gets the
interest – one child, all the children and so on? Over several generations a
relatively small piece of land could be owned by an increasing number of people.
This will surely impact on the longer-term sustainability of a parcel of land and the
practicalities of agreement on management and development strategies. Will
Justice 2 be assessing how the system will evolve over several generations and
the impact it will have in the long term?

• What is “sustainable development of the community”? The criteria set out Section
31 (3)(a) & (b) may well apply to the land purchased but this cannot be seen in
isolation from the remaining land and other communities reliant on the viability of
that remaining land. Sporting rights taken from a larger estate could put the jobs
like those of ghillies and gamekeepers at risk. This applies to both Parts 2 and 3.

• The powers to modify sections 37(4) and (5) and 38 and 74(3) (a) to (d)(even
with the minimal parliamentary sanction required) are unacceptable and
represent a potential for ministers to destroy the rights of owners and their
families and limiting rights of inheritance. This leaves owners open to a serious
attack on their rights as property owners. Will Justice 2 be examining if this and
the other provisions of the Bill are compliant with ECHR?

• The Committee needs to examine the wisdom of the apparent lack of provision
for the resale of land into private ownership where a community company fails.  A
viable land market must go both ways.  There is potential for the state to end up
having to acquire significant amounts of land, which will have to be managed out
of the public purse.  This represents an unquantified potential cost to the
Executive and the taxpayer.



A Murray
Director

Comment on the general principles of the Land Reform Bill

Part 1 - Access

The SCA welcomes the principle of developing further, responsible access to the
countryside. We endorse rural recreation not only for its implicit benefits for
participants, but also as a means to build understanding between rural and urban
people and to generate income for the rural economy through visits to the
countryside.

The SCA will participate constructively to help achieve the Executive’s aim to
promote access to the countryside, whilst campaigning rigorously to protect the
needs of the people whose livelihoods depend on land management and the
economic viability of the countryside. The interests of visitors to the countryside and
the interests of people who work and live there must be made as congruent as
possible, but where they differ, the local community’s livelihoods must come first.

We strongly endorse the recommendation of SNH (cited in the Executive’s policy
memorandum) that the creation of a right of access should be subject to responsible
exercise of that right; to protection of the privacy of individuals; to safeguards for the
operational needs of land managers; and subject to any necessary constraints for
conservation needs. It is therefore a matter of concern that Part 1 of the Bill does not
adequately address these matters and currently falls short of these
recommendations on the face of the Bill.  These provisions should be included in the
Bill and not left to a changeable code. Furthermore, access provisions must respect
existing recreational use of the land by the owner or occupier, and in this regard
sporting interests which are vital to the rural economy. For example, we cite the
precedent set by the Countryside and Rights of Way Act 2000 which explicitly makes
the following provisions;
• Land occupiers in England and Wales can exclude or restrict access for up to 28

days a year without specifying a reason why and have the option to apply for
further closures for land management reasons

• People exercising their right of access must keep their dogs on a short, fixed lead
in the vicinity of livestock, and between 1 March and 31 July; the main breeding
season for birds

• Dogs may be totally excluded from grouse moors to protect the game and for up
to six weeks during lambing time.

We assert that these restrictions are proportionate in order to balance recreational
interests with land management, conservation and sporting amenity of the land.

Parts 2 and 3 - Right to buy land

We strongly support the objective of sustainable development of rural communities
and increasing the opportunities for them to undertake and control the sustainable
development of their environments. In our view however, this cannot be achieved in
isolation through parts 2 and 3 of the Bill. Land based barriers to sustainable
development will not be removed simply by increasing diversity of land ownership;



given the agricultural marginality, sparsity and isolated nature of certain tracts of the
countryside, parts of it simply cannot be economically sustainable without sources of
external funding. Furthermore, to facilitate sustainable development, the Executive
needs to improve rural infrastructure, evaluating the transport network, affordable
housing, provision of schools and hospitals in addition to assessing burdensome
regulations, planning constraints and agricultural subsidies.

We note that many Scottish estates – particularly in the Highlands – operate at a
loss, despite the best efforts of existing managers. Consequently, much of rural
Scotland is subsidised by external, private funding. We are deeply concerned that
community buy outs may lead to a dramatic reduction in a continuous investment
stream in rural areas, with devastating impacts on the local community, environment
and tourism in addition to the broader Scottish economy. The existing community
buyouts in Scotland are two recent to provide any real indication of the long-term
viability of the new structure of ownership. However, should fundraising and funding
dry up, it is unclear whether “sustainable development” and the “public interest”
requirements of this legislation will be met over the longer term. Calculations must be
made as to whether it is necessary and indeed possible, for the financial cost of
community buyouts to be sustained by the Scottish Land Fund in perpetuity.

We welcome the principle of broadening land ownership where it will enfranchise
rural communities by assisting sustainable development. However, we are
concerned that fragmentation of existing ownership will lead to locally differing and
possibly contradictory land use policies, therein hindering sustainable development.
For example a community which purchased mineral rights in order to extract gravel
from headwaters of a river would adversely impact on salmon spawning
downstream, with knock on effects for revenue from fishing and associated tourism.
We strongly recommend full environmental impact assessments on any community
proposals for change of land use.

Fragmentation of ownership of salmon fishings could lead to a reduction in external
investment and loss of the co-ordinated approach to river management – such as
bank maintenance and restocking from hatcheries and other conservation measures
- and therein the future sustainability of salmon stocks. We urge that the existing
statutory bodies, the District Salmon Fishery Boards which are responsible for the
day-to-day management of most Scottish river catchments, are fully consulted. Many
Scottish islands rely almost entirely on tourism derived from sporting lets and hotel-
leased waters for fishing. If large tracts of rivers were broken up, their ‘real’ worth for
sporting use would be reduced; much of the attraction for a visitor is the ability to fish
a variety of waters, without the difficulty of having to go to a diverse number of
owners. We are concerned that a community which purchases salmon fishings might
dramatically increase sporting fees, deterring sporting tourism and reducing
associated revenues. We are further concerned that, in an effort to achieve
economic sustainability, a community might be tempted to over-exploit a salmon
fishery, for example by the injudicious netting of river mouths or over-fishing, with
disastrous long term consequences for the fragile salmonid population.

Likewise, fragmentation of land ownership risks the existing unified approach to, and
expenditure on, deer management.



If the legislation is indeed to enfranchise local communities by allowing them greater
involvement in land management decision-making which affects their lives, we
recommend that the geographical definition of ‘community body’ be tightened, in
order to avoid people who participate in the right to buy being non-permanent
residents of the area.

As the beneficiaries of a preferential right to buy (which may in addition be less than
the market value) and external funds, community bodies must be publicly
accountable. This applies particularly to the crofting communities as they have the
right to buy at any time. A monitoring body should be charged with ensuring
sustainable development and overseeing the succession of land in the event of
death and other considerations such as taxation.

Commentary on key changes to Part 1 of the Bill:

• Specific provision that occupiers’ liability is not affected by this legislation. The
effect of this is that the fact that someone was exercising access rights when
injured is to be ignored in determining the duty of care in the particular
circumstances (section 5(2)).

We strongly endorse this reference to occupiers’ liability but feel that the legislation
should ensure that liability is reduced to an absolute minimum.  This is supported by
both owners and those wishing to use the right.

• Duties of local authorities clarified and expanded in relation to planning for,
establishing and keeping open systems of core paths (sections 17 - 21).

We support this change, but are keen that local authorities should not be given the
power to influence land management to the detriment of the occupier’s interests.
The Bill also makes provision for the drawing up of plans but it is not wholly clear as
to how and when these will come into force.

• Powers of local authorities to suspend access rights for reasons of emergency
dropped (section 8 of draft Bill).

We disagree, this is an injudicious move given that it would very rarely be exercised
and was intended to ensure public protection.

• Provision to allow temporary suspension of access rights by landowners dropped
(section 9 of draft Bill).

• Exclusion provision dropped (section 16 of draft Bill).
We strongly disagree – see notes on the need for closures in comments on general
principles of access.

Commentary on key changes to Part 2 of the Bill:

• The minimum size of community body has been reduced from 30 to 20 people,
while retaining Ministerial discretion for very small communities (section 31(1)
and (2)).

The SCA does not understand where this arbitrary number comes from. The key
question should be whether those proposing to purchase land under these
provisions are in a financial position to take on the burden of buying the land and will
be in a position to provide the investment needed to develop and enhance the land



bought. The requirements set out in 35 (1)(b)(i) and (ii) dealing with what constitutes
a community and its legitimate interest in land are wholly opaque and imprecise. It is
open to almost any interpretation depending on the then minister and the current
political climate. The requirement for 10% support from the wider community (or less
if the minister thinks fit) cannot be said to represent an adequate level of community
support for a change in land ownership which may impact on their rights especially
where sporting rights are concerned. The new company may withdraw rights that the
existing landowner has always permitted.

• To protect landowners against "cherry-picking", the valuation of the land to be
bought by the community body when this does not comprise all the land available
for sale will take account of the effect of its sale on the value of the remaining
land offered for sale (section 55 (7)).

This still does not prevent “cherry picking”. The ability of a local community to buy
only a part of the land and the sporting rights could leave the remaining part of the
estate less viable and despite the impact of such a sale being compensated for in
the sale price this could lead to large areas of land becoming economically unviable
and unsaleable. This would impact severely on investment in rural Scotland. While
this may benefit those who have bought land it may not be to the benefit of the wider
community, other communities left on the remaining land, or to the overall
management and sustainability of large areas of rural Scotland.

Commentary on key changes to Part 3 of the Bill:

• Clarification of the definitions of eligible croft land and additional land including
the application to salmon fishings (sections 65, 66 & 67).

It seems wholly illogical that a crofter with several thousand acres should be
protected from the crofting community right to buy when a non-crofting landowner
can be forced to sell.

• Extension of definition of a crofting community to include all croft tenants of crofts
in the croft township associated with the croft land who are resident within 16
kilometres of that township (section 68(3)(a)).

This seems too widely drawn. While the majority of a company must be members of
the community body, or crofting community body under Part 3, and the Bill requires
that they should have control of the company, the Bill seems to envisage others who
are not of the community body as having the right to be part of these companies
buying and owning land. Who are these people expected to be?

• Removal of requirement that over 50% of the crofting community must vote in a
ballot.

The requirement in Part 3 for ballots are wholly inadequate. Responsible land
ownership involves financial commitment. It should only be attempted with the active
support and involvement of an absolute majority of the community.  Anything less is
profoundly undemocratic.

• Valuation provision revised to ensure that compensation for depreciation and
disturbance is assessed as part of the valuation process (section 85 (6)).

We welcome this but feel that the provisions are not robust enough. The valuation
provisions require the market value to be set on the land but do not require but



rather says “account may be taken” of the competitive value that arises between
several interested buyers putting in higher offers for land. The assessed market
value could result in a loss on the part of the person selling. In Part 3 the exclusion of
the value of sporting rights from the valuation, where the community have proposed
to lease them back is wrong. Sporting rights have their own value and a lease of
those rights is not the same as owning those rights.

The loss of valuable land or sporting rights from a several thousand acre estate
impacts on the overall viability of that land as a whole and other communities on
other parts of that land for sale, who may not be exercising a right to buy or may not
have proximate land that is worth purchasing. While it seems that with respect to the
value of the land for sale the owner is compensated for value lost as a result of a
community “cherry picking” land he may well find himself saddled with land he then
cannot sell, which is economically unviable and impoverished. This will affect all
others working on that land and communities elsewhere on the rump of the estate.
What is lost is the essential symbiotic relationship between economically profitable
land and larger areas that are not, the one subsidizing the other. Whether a buy out
under Part 2 or 3 is “in the public interest” must surely take account of the knock on
effect on the wider community and land area.



J2/02/1/114

SUBMISSION FROM THE HIGHLANDS AND ISLANDS RIVER ASSOCIATION

HIRA supports the policy aim of the Bill, to promote "sustainable rural development",
but opposes the inclusion of salmon fishings in the crofting community compulsory
right to buy (Part 3 of the Bill).   Our concerns are that:

• by destroying long term security of title to salmon fishings, the Bill will have the
opposite effect to its policy of promoting sustainable rural development;

Insecurity of title leads to lack of investment, which in turn threatens employment,
the rural economy and reduces the amount spent on conservation

• in financial terms, the proposals will not work;

The crofting community body will need public subsidy to purchase a salmon
fishing and will require more an annual grant to maintain it in its present state,
removing the justification that including it will help croft land to be a going concern

• there is no demand for the proposals;

Highland Council and the Crofting Counties Fishery Rights Group oppose the
proposal, and the Scottish Crofters’ Foundation sees no need for well-managed
rivers to be acquired.

• the powers of compulsory purchase go beyond anything seen before;

For the first time, the Bill authorises the expropriation of neighbouring interests; it
also stretches the definition of ‘public interest’ to justify what is in fact the
substitution of one private interest for another

• no case has been made by the Executive for Parliament to grant the compulsory
powers;

The Executive has commissioned a study of salmon fishing, without which it
cannot justify the inclusion of salmon fishings in the Bill

• the purchase and compensation process has insufficient safeguards;

Since the draft Bill, power has been transferred from the judiciary to Ministers

• the proposals are dividing communities;

There is now friction between crofters, non-crofting local people and river
employees

• the inclusion of salmon fishings was not subject to the same public scrutiny as
the other parts of the Bill.

There was only a limited and private consultation; the responses have not been
made public



If salmon fishings were omitted from Part 3, they would still come under Part 2 of the
Bill (community right to buy), and the major problems outlined above would not then
arise.

PART 3: COMPULSORY PURCHASE OF SALMON FISHINGS

HIRA and our concerns

1. The Highlands & Islands Rivers Association (HIRA) is a group of river and fishery
owners representing over 40 rivers in the Highlands and Islands (H&I).

2. HIRA supports the policy aim of the Bill, to promote "sustainable rural
development", but opposes the inclusion of salmon fishings in the crofting community
compulsory right to buy (Part 3 of the Bill).

3. The changes made to Part 3 by the Executive following consultation only serve to
increase our concerns, which are that:

• by destroying security of title to salmon fishings, the Bill will have the opposite
effect to its policy of promoting sustainable rural development;

• in financial terms, the proposals will not work;

• there is no demand for them;

• the powers of compulsory purchase go beyond anything seen before;

• no case has been made by the Executive for Parliament to grant the compulsory
powers;

• the purchase and compensation process has insufficient safeguards;

• the proposals are dividing communities; and

• the inclusion of salmon fishings was not subject to the same public scrutiny as
the other parts of the Bill.

4. If salmon fishings were omitted from Part 3, they would still come under Part 2 of
the Bill (community right to buy), and the major problems outlined below would not
then arise.

Key context

5. Scotland’s salmon fisheries are of international importance and they are a major
contributor to Scottish tourism and nature conservation.  The total expenditure by
salmon anglers in Scotland in 1997 was about £70m.  Salmon fisheries in the H&I
employ some 600 people directly and at least as many more indirectly, in areas of
limited alternative employment.

6. In the Executive’s August 2001 Green Paper "Scotland’s freshwater fish and
fisheries: Securing their future", Rhona Brankin recognised "the need for a better



understanding of the contribution which salmon and other freshwater fisheries make
to the Scottish economy as a whole and the rural areas in particular" and proposed
"to commission an in depth economic analysis of the sector, to report by
2003". (Her bold type).

Contradicts policy of sustainable rural development

7. Salmon are under threat and salmon returns for Scotland, which have been
falling for 35 years, have in the last two years reached the lowest levels ever
recorded. (Scottish Executive Rural Affairs Department, Statistical Bulletin,
September 2001).

8. Very significant long term funding is required every year across the H&I to
combat falling marine return rates from marine pollution (salmon farms) and high
seas fishing (Greenland and the Faroes), inshore nets and inriver pollution, habitat
degradation (acid rain, forestry and land reclamation), major spates and ice damage
and to increase scientific knowledge.

9. By destroying security of title, the Bill is already causing uncertainty. The
business case for long term funding, which relies on long term capital appreciation
from improvement, will no longer be valid. Banks will not lend on an insecure title
and trustees will no longer be able to justify the investment.

10. In the face of these uncertainties, rivers, like all businesses in a similar situation,
will be run for the short term, resulting in job losses and reduced investment.  This
inevitably threatens employment, salmon conservation and the sustainability of these
fragile rural communities – the exact opposite of the Bill’s intention.

11. We are already aware of long-term funds postponed or cancelled across the H&I
in 2001 as a result of the Bill.  The threat to conservation will be exacerbated if
netting rights are also taken compulsorily.

Proposals will not work financially

12. Rivers do not make an adequate cash return on funds employed. They rely on
external funding for their long-term needs.  Even if public funding were available for
crofting community bodies to buy salmon fishings, its ability to pay for continuing
future long term funding for conservation and river maintenance would depend on
continuing public subsidy. The idea that it will be convenient to include salmon
fishings with croft land to create a viable undertaking is based on a false premise. A
crofting community body will not be able to meet the funding needed to maintain the
assets for very long and will be forced to sell the salmon fishing, or let those assets
deteriorate. Neither choice meets the Bill’s objectives.

No demand for proposals

13. The Highland Council, the most representative body in the area, agreed on 5th
December 2001 to recommend the removal of salmon fishing from Part 3 of the Bill.
The river employees’ organisation, the Crofting Counties Fishery Rights Group, have
made the same call on the basis of real threats to employment and funding. HIRA
makes the same request. The Scottish Crofters Foundation believe that the right to



buy salmon fishings would be exercised very infrequently, particularly on well-
managed rivers.

Compulsory purchase powers go beyond anything seen before

14. The powers of compulsory purchase go beyond any previous ‘right to buy’
legislation. In the past, the principle of ‘right to buy’ has been to enable tenants (i.e.
those with a fixed-term interest in land) to acquire the permanent interest in the same
land. The Bill permits the expropriation of neighbouring assets in which there was no
previous interest. Scotland relies heavily on inward investment to support most
aspects of its economy, which will be threatened by legislation of this type.
Investment decisions are often finely balanced, and these proposals have already
had a negative impact.

15. Nor does the Bill accord with another principle of compulsory purchase that the
purchase must be necessary and proportionate in the public interest.  The Bill
contains no definition of necessity and no recognition of proportionality, i.e. the Bill
does not balance the effect of the purchase on the present owner against the benefit
to the new owner. In order to justify substituting one private interest for another, the
meaning of ‘public interest’ has been defined as ‘the interest of any sector (however
small) of the public’, which goes beyond any common-sense meaning of the phrase.

No case made by Scottish Executive

16. Parliament should not grant powers of expropriation unless the case for them is
clear and proven. The Executive by its own admission does not yet understand the
economics of salmon fishing and its contribution to the rural community (Rhona
Brankin above) and therefore cannot yet calculate the effect of forced change of
ownership or its destruction of security of title.

17. The Policy Memorandum simply states that ‘[crofting community bodies can] buy
all the land which the crofters use’. Separate title to salmon fishings predates the
concept and practice of crofting by hundreds of years. Crofters have never had the
use of salmon fishings.  The Bill therefore goes beyond the only “justification” given.

Compulsory purchase and compensation: inadequate safeguards

18. The purchase process does not require the expropriation of salmon fishings to be
properly justified. The redefinition of fishings as "eligible croft land" and not "eligible
additional land” cuts out the protection of referral to the Land Court given in the draft
Bill when fishings were being acquired without the owners consent.

19. No reason or justification is given for this change. The decision to allow the
purchase to take place is now to be made solely by Ministers, when it should be
quasi-judicial.

20. The compensation provisions take no account of the blight on titles, the different
types of ownership (e.g. pro indiviso shares) and management (e.g. floating beat
systems) of a fishery, indirect losses, or "negative equity" and they fail to deal with
severance adequately.  By removing the restriction on re-sale by crofting community



bodies contained in the draft Bill, the long-term ownership of fisheries is left
unaddressed.

21. Donald Dewar pledged, when announcing the Scottish Executive’s first
programme on 16 June 1999, that ‘the [land reform] measures that are proposed
pose no threat to good landowners’. Yet there are no safeguards for good
landowners. Without such safeguards, fisheries are subject to the risk of political
experimentation without regard to the consequences.

Proposals divide communities

22. The Bill is causing divisions and sectoral interests in local communities.  Small
farmers, who are in the same economic position as crofters, feel the Bill
discriminates against them.  River employees are seeing opportunities for
employment reducing and less funding being available.  Communication and co-
operation is suffering in the absence of a common interest.

Inadequate consultation process

23. The Policy Memorandum claims that Part 3 of the Bill comes from the Land
Reform Policy Group (paragraph 15). The inclusion of salmon fishings does not. The
draft Bill was published without prior public consultation on salmon fishings and, we
understand, was not even the subject of consultation with the Scottish Executive
fisheries section. There was a separate, private consultation with just 15 responses
none of which were made public. Only the Executive has seen them. Yet these have
"informed … the decision to include these provisions in the [Bill]".  This is not open
government.

Solution

Remove from Part 3; leave Part 2

24. This would allow long term funding to resume and river assets, local employment
and contributions to local communities to be safeguarded. It would also remove
concerns about the blight on titles, proportionality, the public interest and
compensation.

Request to give oral evidence

25. Our case cannot be given justice in the stipulated 3 to 4 pages. We request the
opportunity to give oral evidence.

N McAndrew, Chair and R Douglas Miller, Vice-Chair



J2/02/1/115
SUBMISSION FROM P CRANE

I write to object to the exclusion of the right of access for people undertaking
activities ’commercially or for profit’ which has been added to the most recent draft of
the above bill.

This exclusion has the potential to prevent all outdoor education from taking place in
Scotland and as such is against current government policy of encouraging adventure
education for young people, and to develop tourism.

I am currently employed by a local authority as Head of Countryside Recreation and,
in a voluntary capacity, as Chair of the Scottish Canoe Association Coaching
Committee. Excluding work on council owned land there is not a single activity that I
undertake that could not be excluded under the current proposal. This could mean
no Duke of Edinburgh’s Award expeditions, no diversionary and social inclusion work
with challenging young people, no personal and social development work, no safety
training, no national governing body awards, no sports development....all these
activities have a commercial element. This could mean an end to any formal,
instructed countryside recreation and education.

I do not believe it is the intention of the elected members to allow outdoor education
and recreation to cease as a result of the bill. Therefore, I ask that this exclusion is
removed.

If you wish to discuss this further or require more detailed examples of the activities
that could be prevented please contact me.



J2/02/1/116
SUBMISSION FROM N KEMPE

I write as a former member of the Access Forum from 1994-9 which, at the request of
Government, drew up the initial proposals for access legislation.  I responded with
dismay to the first draft of the legislation, as it appeared in the summer, since it
appeared in many ways contrary to everything that had been recommended by the
Access Forum – and it is worth stressing that the consensus achieved at that time was
a prime demonstration of what could could be achieved by new ways of working.

I am delighted that these revised legislative proposals are in my view greatly superior to
the first and far closer to the spirit, intent and actual recommendations of the Access
Forum.  In particular it should be noted that the proposals build on the existing tradition
of freedom of access without introducing powers that could limit traditional freedoms as
was proposed in the first draft.  It is worth noting all the members of the Access Forum
agreed that there was de facto access across Scotland, that such access was lawful
and the only way to remove people from land was to seek an interdict.  The revised
legislation leaves this as the fallback position and, taken, together with the positive
proposals for improving access, is a major step towards fulfilling the Executive’s
commitment to increase the extent of existing access.

The comments that follow should be seen in this context.

1. Human Rights
Certain landmanagers, particularly in England, have always threatened to oppose
Access legislation on grounds of the European Convention on Human Rights.  Articles
8, about the right to reasonable private enjoyment, and Article 1 about right not to have
unwarranted interference in ones property, are referred to in paragraph 39 of the Policy
Explanation.  While the Executive states it is satisfied access rights are compatible with
these rights no evidence is adduced to support this point.  Articles 1 and 8 however
allow for these to be superseded where there is a legitimate public interest, as is the
case with access rights, and the right to Freedom of movement under the European
Convention should be referred to explicitly.  The UK government is committed to this
right although it has not yet been implemented due to the situation in Northern Ireland.

2. Regulation of access
Under the Purpose of Act (line 1) the words "and regulate" have been inserted where
the original Draft Bill stated that it was an Act “to confer public rights of access". This is
a strange addition since the powers that were given to landowners and local authorities
in the first draft bill, which did threaten to regulate access, have now been removed.  I
always argued at the Access Forum that all behaviour that needed regulating was
already done so under the Criminal Law and I note that a list of such laws in contained
in the newly revised Draft Access Code from SNH.  There is no need for the Act itself to
regulate itself.



3. Powers to exempt land and conduct from access rights S11
Section 11, which gives local authorities the right to remove land or conduct from
access rights, is almost word for word as Section 10 in the first draft bill.  Such powers
were never proposed by the Access Forum and, in the absence of any examples, it is
difficult to see when the Scottish Executive envisages this power might be used .  In
legal terms the section as written is very problematic because it gives no indication of
when such powers should be used either by local authorities or by the Minister who has
to approve all applications for exemption which are greater than 28 days.  It is thus
theoretically possible that a local authority could exempt all land and all conduct for a
limited period of time – which would be totally contrary to the spirit of the Act, albeit
quite legal.  As a result it is likely that local authorities will be inundated with applications
for exemptions from certain landowners.  The lack of conditions on use of section 11
powers contrasts with Section 12 where specific conditions are laid down for the use of
bye-laws.  The Justice Committee should ask the Executive when they envisage S10
being used and, if this appears reasonable, should then amend the act to spell out the
circumstances (eg “as a last resort when all other management measures have failed).
If no examples are given, and it is difficult what circumstances could not be covered by
bye-laws, this section should be removed from the bill completely.

4. Duties on local authorities and other public  agencies to promote access
There is no such duty in the Bill – only a limited duty on local authorities to remove
obstructions - and it is worth noting that many public agencies have a key role in
promoting access.  The addition of a duty to promote access on local authorities would
be one means of preventing them using their S11 powers inappropriately.

5. Ministerial Powers
Section 4 gives Ministers the power to alter Section 2 on Responsibilities of Users and
Section 3 on responsibilities of landmanagers by Statutory Instrument.  Section 8 allows
Ministers to amend Sections 6 and 7 which describe what land is exempted/included in
the legislation.  This appears totally contrary to the spirit of the Act which is to set out
the General legal framework with all the detailed advice on responsibilities being
contained in the Scottish Access Code which has to be approved by the Scottish
Parliament.  Sections 4 and 8 therefore allow Ministers to amend the two of the
fundamental building blocks of the Act and thus weakens it.  This I believe is contrary to
the purpose of Statutory Instruments which is to allow the more specific clauses in
legislation to be updated easily but within the context of the legislative framework.

6. Land excluded from the legislation – Section 6
a) The exclusion of farmyards (6(b)(i)) is problematic since a large proportion of access
points to the countryside are through farmyards and most in Scotland are not Rights of
Way.  While recognising legitimate interests of farmers, the fact is that very few have
provided alternative routes around farm steadings and are unlikely to do so unless given
some incentive.  In order to protect access routes therefore the clause should be
amended to ensure that there is a right of passage through farmyards unless a suitable
alternative is provided.



b) While the inclusion of most farmland is to be welcomed, and avoids the situation in
England where some areas of open country to which there is a right of access, cannot
actually be accessed because they are surrounded by farmland,  the exclusion of land
on which crops are growing (6(j)) is problematic.  This is because land is often cultivated
up to field boundaries and thre are problems defining when a crop is a crop.  For this
reason these issues would be better dealt with in the Outdoor Access Code.

c) Land held by the Queen is excluded under (6(e)) and in the explanatory notes the
reason given on security grounds.  The security argument is extremely dubious, not
least because the Queen herself has long welcomed visitors to her land throughout the
year: for example at Balmoral the Royal estate has not only provided bothies for year
round use of walkers but also played a key role in setting up the Upper Deeside Access
Trust, which takes as its starting point freedom of access.  Specific security issues
immediately round royal houses would be much more appropriately dealt with by local
authority bye-laws which could be very specific about when they are in force (eg when
the royal family is resident but not otherwise).

7. Exclusion of conduct from Access Rights – Section 9
a) Any business or commercial  activity is excluded (9(2)(a)) from the rights of access.
Such an exclusion would affect many people from Colin Baxter photography, to
mountain guides to the childminder taking the children they look after out for a work.
This not only excludes people who do no harm to the land (and certainly do not affect
landmanagers right to use their land for their own commercial purposes) it could have a
considerable adverse affect of the rural economy.  There are now a significant number
of jobs involved in outdoor pursuits instruction, wildlife tours etc.  These people at
present exercise de facto access and their right to do so should be included in the
legislation.

There is an issue in relation to mass events, often of a fund-raising nature, which can
have significant impacts and these should be dealt with by the Access Code (eg
indicating when permission from landmanager should be sought, how such events can
minimise damage, what steps should be taken to repair any damage etc)

b) Section (9(e)) excludes from the right being on a golf course for recreational
purposes although not for purposes of getting from a to b.  Section 6f already sets out
rules for land set out for recreational purposes and indicates access rights are not
exercisable when such land is in recreational use or would interfere with the recreational
use.  Thus one can walk over a football pitch but not when a match is being played.
This section quite adequately deals with golf courses and would allow sledging or skiing
to take place whereas section 9 does not.
The Access Code should define further responsible behaviour in relation to golf
courses.

8. The Scottish Access Code and Access Forums - Section 10 and 24
Section 10 gives SNH a duty to consult on the Scottish Access code with relevant
bodies but makes no mention of a National Access Forum.  This contrasts with section



24 where local authorities have a duty to set up local access forums to address access
issues.  The idea of local access forums has been modelled on the National Access
Forum and it appears strange why there is not a duty on SNH to continue to ensure a
National Access Forum operates.  The National Forum has proved iself an extremely
good way of resolving difficulties and formulating policy and if enshrined in legislation
would I believe continue to do so in future.  Such a move would give a strong message
to the National Farmers Union, who unilaterally withdrew from the Forum last year, that
there was an expectation that they should engage with other interests.  The Access
Forum has been extremely cheap to run, with all members giving time voluntarily and
with only a limited input in terms of staffing from SNH.  It is the most major omission
from the draft bill.

I hope these comments are of help.



J2/02/1/117
SUBMISSION FROM M COULL

I am a Scot and a B/B owner.It seems this Bill deserves much more care than it is
getting.I am pleased most of the draconian and unworkable provisions have been
removed.eg.landowner power to suspend access and criminalisation of tresspass.I
am still concerned that the Bill gives local authorities too many powers to exempt
land and conduct from the bill, also think Scottish Ministers have given themselves
too much power to amend this bill in the future. Please go carefully on this one.
There seem to be a few double edge swords to wield.



J2/02/1/118

SUBMISSION FROM LOCHABER DISTRICT SALMON FISHERY BOARD

I should be most grateful if you would put the enclosed letter to the Scottish
Executive dated 19th June 2001 before the Committee to be treated as evidence.

As far as I can tell, not one of our points has resulted in an amendment to the Bill.

M Spence QC
Clerk to the Board

Letter of 19 June to the Scottish Executive

Lochaber District Salmon Fishery Board covers an extensive area from the Sound of
Sleat to Appin. The Fishery Board, along with the Lochaber Fishery Trust, are
responsible for the management of the migratory fisheries and, in particular, the
stocks of salmon and sea trout entering the catchments within this area.  The
majority of these catchments are in private ownership and the Board raises it’s funds
for this co-ordinated management within the terms of the various Salmon Acts.

Crofting Right to Buy

The Board agrees fully with the consultation response submitted by the Association
of Salmon Fishery Boards, and does not need to add anything save that the
consequence is that clause 77(2)(a) should be omitted and, in order to achieve
clarity, the words “but excluding salmon fishings” should be inserted at the end of the
definition.

However, if in spite of the forceful points made by the Association, salmon fishings
are to continue to be included in the right to buy, the Board makes the following
points:

1. It is essential that when a Community wishes to purchase a Salmon Fishing Right
as eligible additional land, that the entire community body supports something, which
is currently more likely to be a drain on funds than an asset.  To this end we support
the proposals within Clause 78 (1)(D) in which the Crofting Community must have
not fewer than 30 members.

2. It is important that the Scottish Executive are aware that currently most west
coast salmon and sea trout fisheries are not economically viable without outside
financial support, which is forthcoming for the love of the sport.  As a Board, we
consider this external funding to be essential for us to continue our works and
statutory duties to protect migratory fish.  Recent examples of successes include the
Area Management Agreements between the marine fish farming industry and wild
fish interests.  For this reason, any plan put forward under Clauses 81(1) and 84(2)
should put forward a scheme for the proper sustainable economic future of crofting



community management and to this end we would ask that there be added to Clause
84(2) the following: -

“(E) That the Crofting Community body has given an undertaking to the Land
Court that it will pay all assessments to be levied by the District Salmon
Fishery Board and by the local management group, by whatever name it is
styled”.

3. Where a Crofting Community has purchased croft land adjacent to a river, but not
exercised its right to purchase eligible additional land, then reference should be
made to the continuing right of the owner of the river to gain access across that land
to exercise his fishing rights.

4. In general we support the principles of valuation outlined in Clause 94(5) and in
94(6)(a).

5. We assume that the Pointe Gourde principle will apply in any valuation relating to
any acquisition under Clause 80 in that the scheme must be left out of a count when
the market value is being assessed.

6. It is our understanding that the Crofting Community might withdraw under Clause
91(2).  If so the owner is entitled to recover his expenses under Clause 95(1).  As the
community is created as a Limited Company, presumably with limited liability, it will
be necessary to give some assurance that an owner is able to recover his expenses
should the said Limited Company go into Receivership as a way of not proceeding
with the right to buy.

7. Whilst in general we commend the 50% rule, it is still possible that 25% of the
community can carry a vote on a right to Purchase.  We suggest that this is
upgraded to a simple majority.

8. We would point out that under the Crofting Scotland Act 1983, a transfer of land
for value may trigger a community right to purchase as opposed to a crofting right to
purchase, assuming a community body has been set up.  Having purchased the land
the community will be in a position of landowner with the crofter still having the right
to buy under the 83 Act.  This could create a never-ending circle and we believe
some amendment is required to the 83 Act to prevent this happening.

9. The uncertainty that is created by the five year delay for crofters to buy is in our
opinion unreasonable.  Such a delay effectively blights any other interest in the land
during that period; consider the situation where a fishery owner dies within that
period.  How can you hope realistically to achieve a sale until the five years have
passed?

If he does sell it is highly likely to be at a much lower price, which will leave a poorer
open market comparable.



10. The leaseback proposal in Section 89 refers to a 20 year lease.  In Clause 94(9)
this is considered to reflect the perpetuity value of the sporting and if such a lease is
put in place the value of the sporting is not included in the valuation.  We consider
this to be an unreasonable valuation principle as perpetuity should be considered as
between 35/40 years or the fishing should be separately valued bearing in mind that
the rent for sporting is likely to yield as little as 1% and in some instances a negative
return.  Again this is inequitable as a valuation principle.

11. There are many instances where crofting townships are separated by a river.  If
both townships decide to exercise their right to buy at separate times some form of
priority should be set out in order to ensure proper continued management,
particularly in instances of small rivers where separate ownerships of each bank may
create conflicts in the use of the river.  Many rivers currently have sensible rotational
fishing policies, which may not be set in title, but purely by agreement.  Community
purchasers should be obliged to act in a reasonable fashion and making a
Management Report a part of the presentation when exercising a Right to Buy.  This
is partially referred to in Section 80(5)(e), but it should be extended to include
sustainability.

12. Bearing in mind the complex issues here we believe that 21 days is not a
reasonable time to put together a response to an application by the Crofting
Community from an owner.  There is the possibility that people may be away on
holiday and we believe that the consultation period should be extended to six weeks
at least.  Bearing in mind the importance of fishery management in an integrated and
co-ordinated fashion, including the new proposals for Catchment Management
Plans, we believe that the Fishery Board should be a consultee to the proposed
management plans put forward by Crofting Communities when they wish to exercise
their Right to Buy.

Access

The Board also agrees fully with the Association’s consultation responses on this
subject as well.  But I should add that the Board has the following policy statement
on Access.

"ACCESS  Angling, Canoeing, River races

The Board should advise others on use of the water resource for leisure
purposes in order that their activities are not harmful to fish.

The Board should not seek to restrict access to only anglers.

Where there is the opportunity to encourage and improve access for local
anglers, the Board should seek to do so in a way that will not over exploit fish
stocks.”



We trust these comments are of some use in your deliberations over the proposed
Bill.



J2/02/1/119
SUBMISSION FROM K LACEY

Negative Effects on Commercial Access

I run a small outdoor activity business which employs two part time staff and
which I was hoping to expand quite substantially next year.

I feel that the latest proposal of the bill may stop me doing this and may in fact
end my current operations.

I refer to Chapter 2 Section 9 ‘Conduct excluded from access rights’ Which
contains the phrase:-

“ conducting a business or other activity which is carried on
commercially or for profit or any part of such a business or activity;”

Recent events regarding loss of tourism income during and in the aftermath of
the foot and mouth out break have illustrated the importance of businesses
such as mine.

Further areas of the bill concern me:

It now says “and regulate” where the draft said “An Act to……. Confer
public rights of access”

Traditional use of access has allowed.
[6(b)(i)]Passage through farm yards
[9(2)(a)]Access for small scale commercial use has never been
a problem. Eg climbing groups.
[6(f)]Walking in ski areas
{9(e)]Crossing golf courses
Use of enclosed land for access
[6(e)]Access to Balmoral
[6(b)(2)]Estate policies

Much of the above should be removed from the act and included in the code.



J2/02/1/120
SUBMISSION FROM B N SLOAN & CO

We have the following comments to make with regards to the implications of this
proposed Bill to our farm operation.

Background
Please refer to our original submission of 27th June 2001.

The Proposed Bill
The Bill still gives us very real areas of concern.

We feel very strongly that in areas around settlements, access should be restricted to
core paths for a certain distance.  The Bill speaks of the “responsible” exercise of
access rights.  Since the right of access is conditional on being excercised responsibly,
we point out that around settlements there is a potential problem which is not being
recognised.  It is one thing to give interested people responsible access to the
countryside, but it is another to give the same rights to modern “latch-key kids” who are
simply looking for open space outwith the confines of housing schemes in which to
entertain themselves when everyone else is too busy working to take an interest in
them.  We could be very vulnerable to this and it is an unfair potential burden on our
farming operation.

Our fears are further justified by the fact that the Ranger’s function to secure
“compliance” with access rights has been removed and in general there now appear to
be no sanctions against irresponsible access, leaving the landowner at the sharp end of
any potential conflicts.

It is imperative that core paths are developed carefully in conjunction with local
landowners and of course are properly funded.

As I pointed out, our soil is a heavy silty clay and fragile in structure.  When spring
cropped, it is required to be ploughed in the autumn to gain frost tilth, therefore for
approximately four months of the year the ground could be in this state with no crop on
it.  To allow people to recompact this soil through walking, cycling, horseriding shows a
serious lack of understanding of arable cropping, especially on heavy soils.  Any land
which has been cultivated must have the same status as a growing crop.

The removal of the farmers’ powers to exclude people temporarily from certain areas is
another punitive proposal.  If the farmer, who let’s face it, has his livelihood at stake, has
a justifiable reason to temporarily exclude access, then why should people have the
right to pay no attention for the sake of recreation.  A case in point is my reference to
soil borne diseases, and another is my previous comments with regards to cultivation.  It
is wrong to punish everyone for all time just because some foot and mouth signs where
left up too long by an arguably irresponsible minority amongst a fearful, hard pressed
community



Summary
What is happening here is very alarming.  Firstly, we are being asked to comment on
this proposed bill without access to the proposed Scottish Outdoor Access Code, which
is obviously pivotal to it.  Secondly, the ability to comply with particular circumstances
eg around settlements, has been seriously eroded if not terminated.  The policing of it
has been seriously diluted and even the commitment to fund it. It is questionable that
any clear commitment is there to police it, and statements such as “organised
volunteering could significantly reduce the cost of establishing core paths” in the
Financial Memo which accompanies the Bill does not inspire confidence on the financial
front.  Things such as “access during hours of darkness”, which was originally designed
to allow people to return from the hills late in the day, being applied to areas around
settlements, make the integrity of the whole thing questionable.  Can the Scottish
Parliament guarantee isolated members of the communities safety, and are they willing
to finance it?

I fear, that contrary to what Mr Jim Wallace says in his foreword, that “ In drafting the
legislation our aim has been to create greater opportunity for people to visit and enjoy
our countryside without interfering unduly with legitimate land management operations,”
that the emergence of this proposed bill has gone to show that it has been conceived
and founded by people who fail to fully understand the needs of those who live and
seek their livelihood there.  In making this statement, I re-echo my earlier statement that
“ a Bill which applies to the uplands of Scotland cannot surely hold true for a lowland /
arable situation”, and I add “Especially within a certain distance of concentrations of
population”, it is not open countryside, it is_urban fringe. We recognise the demand
for access but it must be along well managed, well run core paths and the valid needs
of land managers must be recognised. Access to these vulnerable areas must be
operated differently.

The increased exposure to liability due to the increased presence of people is another
unresolved area of concern. Who is going to finance the many aspects of this? For
example, do exposed drainage works require to be fenced off overnight?.

Field margins are another misunderstood area under different types of management.
Our margins are simply not wide enough to cope with bicycles and horses, and perhaps
even walkers.

If this proposed bill goes ahead in its present form, along with the proposed new
settlement of Oudenarde, I fear that our farming operation could be severely blighted,
and may even prove unworkable.

I feel betrayed by people who have either not considered or not grasped my position,
and the position of others like me. Our right to carry out legitimate land management
operations without undue interference is most certainly not being safeguarded.



J2/02/1/121
SUBMISSION FROM COBBINSHAW ANGLING ASSOCIATION

Summary

This submission is supplementary to comments made on the draft Bill, referring only
to changes made to that draft. For ease of explanation and presentation, only the
introductory background explanation is repeated. The Association’s further views in
summary are:

• No public right of access to water should be granted on terms which conflict with
existing use and property rights. The new provisions for golf courses [Section
9(1)(e)], to exclude access for recreation, should also apply to water managed
exclusively for angling.

• The access to land provisions in the context of land adjacent to angling waters
should contain a general exclusion at Section 9 of the Bill, from the general right
during hours of darkness.

Background

1. Cobbinshaw Angling Association is a voluntary association of nearly one hundred
years standing. It exists to provide trout fishing for members and their guests in the
appropriate season. At other times, and at the discretion of the Committee of
Management, pike fishing is permitted for members and guests.<O:P</O:P

2. The Association is constituted to be open to membership by application,
supported by only two existing members, out of about 350. Numbers are regulated to
ensure that demand does not exceed the facilities available. The Association has
one full-time employee and a part-time employee during the trout angling season.

3. The facilities to maintain the stillwater fishery are extensive. The Association is a
tenant of British Waterways Board which requires Cobbinshaw as the “header tank”
for the Union Canal. The Association owns a limited amount of adjacent land on
which the fishery manager’s house is situated and the workshop and other
accommodation necessary for the operation of the fishery. The costs are funded by
charges on members and their guests and there is considerable in-kind support of
members in maintaining the accommodation and capital equipment through
voluntary activity.

4. The Loch has no naturally occurring trout population. These are provided by
extensive stocking. Other freshwater species are perch, pike and freshwater mussel.

5. The South Western end of the property has SSSI status. Other natural heritage
interest includes the Loch’s regular use by ospreys for food supply during their
summer migration to Scotland. Cobbinshaw Loch is one of Scotland’s few
mesotrophic lakes and its management has to be careful of nutrient balances.



Access to Water

6. Angling leases, such as has been negotiated for this Association, are exclusive of
other water uses because of inherent incompatibility with other in/on water
recreations. The situation of Scotland’s large inland lochs such as Loch Lomond and
Loch Ness is entirely different to that of places such as Cobbinshaw. Use of
dedicated stillwaters for angling on an exclusive basis is necessary because the
quiet enjoyment of the facilities in an integral part of the recreation. Also, the safety
of those participating is a consideration were there to be other craft on the water.

7. It should be understood that access to the shores of the Loch during daylight
hours for walking and bird watching does not present a problem and such access is
used at present.

8. Part One, Section 5(4) of the draft Bill provided definition of the exclusions from
the proposed general right of access. While these included the exclusion of angling,
in the context of Cobbinshaw they did not exclude swimming, diving, sailing,
canoeing and windsurfing or use of any other non-motorised craft which may be
carried to the water. However, those proposals would have afforded the opportunity
for the Association to seek a local authority byelaw under Section 12 to exclude
other craft and swimming.

9. In the Bill, Section 6(f)(ii) carries forward the draft Bill’s provisions [Section
4(1)(e)(ii)] which excluded land from the general access right in respect of a
recreational purpose when in use for that purpose. The Bill in Section 9(1)(e) makes
further provision for exclusion from golf courses for recreational purposes at any
time. The Association wishes equitable treatment for small stillwaters used for
angling purposes.

10. It is suggested that the scope of Section 9(1) should be extended in this regard,
thereby compensating for the omission from the Bill of the provisions for byelaws
about inland waters contained in Section 12 of the draft Bill.

Were the provision for byelaws which regulate access to water to be reinstated, the
extension of Section 9(1) provisions would still be desirable because it would relieve
local authorities of the need to deal with multiple applications of this kind and also
with requests for approval of notices of prohibition of swimming under Section
9(2)(h).

Access During Hours of Darkness

11.Without restrictions to the proposed right of access on land as regards hours of
darkness, management of the fishery in terms of detecting theft of fish is made
exceedingly difficult. The Bill provides, as did the draft Bill, at Section 11(1)(d) that
local authorities may exempt places, on application or otherwise, from the access
rights. What appears new in the Bill [Section 11(4)] is that for the situation of land
beside angling waters, the indefinite period of such exclusion would require
confirmation by Ministers.



12.The Association suggests that this cumbersome procedure for multiple
applications be avoided by a class exclusion of all land beside angling waters during
hours of darkness in Section 9(1).

J Glynn
Hon. Secretary



J2/02/1/122
SUBMISSION FROM J FISHER

My comments concern the access provisions of the Land Reform (Scotland) Bill. I am
concerned principally with aspects of the bill relating to conduct excluded from access rights
and to core paths.

My comments in so far as they relate to commercial access are to be taken as representing
the views of BAEML.

Chapter 2, ‘Conduct excluded from access rights’, section 9 (2) (a)
‘conducting a business or other activity which is carried on commercially or for profit or any
part of such a business or activity.’

Loss of Existing ‘De Facto’ Access.

This section, rather than “create new rights of access” and “create greater opportunity for
people to enjoy the countryside”, as stated in the ‘Policy Memorandum’ to be amongst the
bill’s Policy Objective’s, would have the effect of reducing those very existing ‘de facto’
access rights which underpin the work of numerous walking holiday and mountaineering
businesses and of individual mountain leaders in Scotland. Consequent loss of access and /
or the introduction of charges for it could put many out of business.

Closure of Businesses and Loss of Work

Closure of businesses and a reduction in the number of guides will happen if there is
frequent and unpredictable denial of access, or if charging for group access becomes the
norm, because of the (commonly) small-scale nature of the individual businesses concerned.
Many could not bear the added costs and administrative complications. The potential need to
cross the land of several owners during a day’s walk would entail the need for multiple
permissions and perhaps the payment of several charges, and would be complicated by the
common necessity for late route changes in response to (e.g.) weather conditions and
forecasts, to take account of illness or injury within a group or simply to respond to clients’
preferences over a week’s holiday.

Wider Loss to the Economy of Rural Scotland

Loss of business would extend beyond walking holiday and mountaineering businesses and
guides to adversely affect other rural businesses such as accommodation providers (B&Bs,
hotels etc.), restaurants, shops and others. The 1996 HIE report on the economic impacts of
Hillwalking, Mountaineering and Associated Activities (section 6.25 inter alia) emphasised
the considerable benefits from these activities to the rural economy, and this despite the
exclusion from its considerations of low-level walking below 2500 feet - a substantial part of
the walking holiday business in Scotland (my own business in Argyll mostly uses routes
below 2 500 feet) -- and of walking in other popular areas, such as the Borders and
Galloway.



Loss of Advertising and Marketing

Walking holiday and mountaineering businesses and guides play a major role in marketing
and advertising Scotland within the UK and abroad, whether via the internet or by other
means (more than 50% of my own clients are from Europe and America). The closure of
businesses would mean a significant reduction in this effort.

The Role of Businesses and Guides in Education, Safety and Responsible Access

Walking and mountaineering businesses and guides also play a big part in educating the
visiting public in responsible access and in putting across the concept of rural Scotland as a
working environment for a range of land users as well as offering a place for adventure and a
source of beauty and natural and heritage interest. We also promote mountain safety. We do
all these things both formally (training courses) and informally. Our ‘industry’ was well to the
fore in acting responsibly, and with sympathy to farmers, over the recent outbreak of foot and
mouth disease. For my own part, and I was not alone, I cancelled all holidays before the
beginning of July 2001 (though May and June are normally my busiest period) because I felt
it unfair to ask Argyll landowners for access at that time, and therefore couldn’t offer a
sufficiently varied and attractive programme to clients. Most commercial operators have
generally good relations with farmers and landowners, and already act responsibly by
contacting them over access - certainly at sensitive times such as stalking. We prefer to work
by the ‘Access Code’, and already expect to operate through sensible give and take. We feel
that the effect of this section of the bill, as well as being detrimental to mountain safety and
to the economy of rural Scotland, would be damaging to public knowledge of the countryside
and therefore to relations between landowners and the walking community as a whole.

Walking Groups in Scotland and Elsewhere in Europe

Our partner countries in the EC don’t distinguish between access for individuals and access
for guided groups. Scottish leaders are able to lead walking groups in Europe in a way that
would be difficult for European leaders who wish to bring groups to Scotland (as many now
do). The additional organisational difficulties and uncertainties, with the nagging possibility of
confrontation and of having one’s group turned off land in the middle of a walk because land
ownership has been inadvertently misidentified (easily done), would lead to further loss of
tourist business.

Chapter 5, Sections 17 & 18 in respect of ‘Core Paths’.

I think the concept of ‘Core Paths’ is an excellent one. I would like to suggest that it be
strengthened in the following ways:

Section 17: By putting an additional duty on local authorities to develop and improve their
core path network and also a duty to pay special attention to making links with the core path
systems of neighbouring local authorities so that an integrated Scottish network is created
with a high degree of connectivity. This would greatly aid independent walkers who wish to
plan their own cross-country walking holidays - something about which I get a number of e-
mailed questions from abroad (e.g., can you tell me how to walk from Inverness to Elgin!) -
and would further develop our tourist industry and rural economy. Such paths should be
waymarked (this could not be done at once, but should be completed over a prescribed
period).



Section 17 (4): Local authorities should have a duty to produce a map or maps showing all
the core paths in their area.

Section 18 (8)(c): Maps would be produced showing all core paths (see above, (17(4)).
These maps should be available for sale to the public at a reasonable price, and should be
of a scale and standard such that they could be used ‘on the ground’ and for planning
holidays.

Many visitors from outwith Scotland want to walk ‘independently’, but,of these, there are
many who are either not equipped to cope with wandering freely across our high hills, and /
or who like the additional reassurance that a mapped and marked path gives that they are
allowed to walk where they are walking, and are welcome.

The tourist boards and VisitScotland would find these maps to be valuable promotional tools
at home and abroad.

Other comments:

Section 6(b)(i)

This could have the effect of denying access through farm steadings. Many traditional routes
(not just rights of way, but other ‘core paths’ and access routes to the wider hill) currently go
through farm steadings, and access through them must be maintained or replaced by an
alternative that is not significantly longer or more difficult. There are several such places
within my own locality

Section 6(b)(ii)

Could be taken to apply to estate policies? If so, again many rights of way and other ‘core
paths’ pass through estate policies, which often occupy all the low ground at the entrance to
a glen so that alternative routes into such a glen would not be easy to find. Since such
policies are often extensive, it should not be difficult to designate access routes through them
that do not detract from any residents’ right to privacy or other rights. Better not to exclude
them from access at all.

General comments on the bill

I welcome the establishment of a public right of access, which should be free for all classes
of person.
Be bold - give maximum access compatible with other land-using interests.

The policy aim is “to create greater opportunity for people to enjoy the countryside.” This is
best done where confusion is minimised and access is both maximised and well-publicised
so that the public, from home and abroad, is confident in its use. Both professional walking
holiday leaders and good core path maps minimise public confusion and create greater
opportunity for people to enjoy the countryside. They should be encouraged, not barred from
free access (the former) or made an optional extra (the latter).



The power of local authorities to exempt land from access should be removed. During the
recent foot and mouth outbreak, some authorities were too ready to accommodate land
owning interests where these were pressing for land closures against official government
advice as to risk. Some landowners who resent public access of any sort (there are some
such) will want to apply continuous pressure on local authorities to exempt their land.

Ministerial discretion in relation to particular areas of land. It should be made explicit that the
exercise of such discretion, in so far as it exempts particular areas of land from access, will
only be used exceptionally.

The Access Code rather than legislation should be used as much as possible to describe
how access may be taken in situations that may change since the Code is more flexible. For
example, to accommodate changes in farming practice, it could be used to describe where
access should not be exercised in relation to crops.

I am willing to expand on any of the above by giving oral evidence if your committee thinks it
would be useful.

Scotland representative of the British Association of European Mountain Leaders (BAEML)
and owner of ‘About Argyll Walking Holidays’



J2/02/1/123
SUBMISSION FROM DR J BALFOUR

I attach comments in principle on Parts 1 and 3 of the draft Land Reform Bill.   I am
willing to give oral evidence if asked, after Jan 31 2002.

Part 1 Access.

Lack of balance between land use and access.
There needs to be a sensible balance  between  the ability of individuals to carry on
their business in the countryside whether  forestry , farming or fish farming and those
seeking access. Previous legislation (Countryside  (Scotland ) Act 1967 and its
successors) recognised  successful land management as essential to the prosperity
of the countryside, and the provision of public enjoyment
The Bill Part 1 fails to recognise this and the need for balance. See sections 2, 3 and
15

Management
The Countryside (Scotland) Act also recognised the need for visitor management if
countryside activity is to continue efficiently and nature conservation is to be
safeguarded.

The arrangements in the Bill for visitor management are also lacking.  In this context
the role of rangers (section 23) has  been reduced. They no longer are to have
responsibility for safeguarding nature conservation or working with land managers
for the benefit of the countryside

Safeguarding nature conservation and biodiversity.
There are no sections in the Bill which effectively recognise the place of nature
conservation and biodiversity.  There are in Scotland a number of Natura 2000 as
well as SSSI’s. The Bill fails to take account of European and UK policies for, in
particular designated sites, but also for the wider countryside, and the
implementation of these policies.

Fire
The repeal of the 1865 Act without alternative control allows the indiscriminate
lighting of fires which could potentially do a great deal of damage to woodlands, and
is unacceptable in the countryside generally.

Access Restrictions.
These are necessary to protect countryside business and nature conservation.  Land
over which access rights are not exercisable includes land in which crops have been
sown or are growing (section 6 (j). This is defined in section 7 (7) (a) as including
woodlands  in early stages of growth as well as agricultural crops. This fails to
include inland lochs where salmon smolts are being raised, unrestricted access
could cause disturbance and damage smolt rearing. “ Land” has been defined in the
Countryside ( Scotland ) Act 1967 as including fresh water. And therefore it seems
unreasonable in principle that fresh water lochs raising smolts should be excluded
from this section.



Health and safety
Unrestricted access to areas where operations are being carried out which require
the use of heavy machinery creates important health and safety issues. This is
particularly important in forests and woodlands over a certain age  (young woodlands
are regarded as crops),  where for example harvesting operations within the forest
will come in contact with those taking access.  These issues need to be addressed.

Liability and insurance.
Additional burdens will be created for land managers
The burden of public liability will be greatly increased for owners and  managers

Emergencies.
There are no powers to deal with emergency situations when it is essential to limit
access as was the case in the recent Foot and Mouth Epidemic

Ministerial discretion
The Bill generally provides for too much Ministerial discretion, which causes
instability.

Part 3 Crofting

This Bill introduces the principle more comprehensively than previously the right of
one group of individuals , however small, to compulsorily to acquire land from
another group of individuals. Not only does this apply to land which is subject to
crofting tenure, it treats minerals and salmon fishings as if they were crofting
pertinents which they are not and never have been.

The following further points of principle are set out below.

1. Owner occupied crofts (those acquired under the rights created in the 1976 Act
now the 1993 Act section 12 ) are to be excluded from the Right to Buy
provisions.  These owner occupier crofters are therefore being treated differently
from (other) crofting proprietors.(See section 71(1) (o) and 71(2) ) This in terms of
ECHR appears to be inequitable

2. The right of individual crofters to acquire their crofts, in circumstances where the
crofting community right to buy has been exercised, will apparently continue,
(section65(3)).  This will create fragmentation, which would be against the public
interest that initially provided the reason for the right to buy in the first place.

3. It is not clear what the position would be if individual crofters exercised their
personal right to buy under the crofting act 1993 section12, following a crofting
community buy out of a crofting estate but prior to any acquisition by them of
contiguous salmon rights or minerals ?  Who would then have the right to buy
them ?

4. The Bill states that additional land will only be purchased with the landlord’s
consent, which is acceptable. However this can be over-ruled by Ministers. In
principle this seems unreasonable, unless there is a clear purpose for example,
access to any croft land which is being acquired. Ministers are also empowered
in the Bill to set aside section 70 (8) to(12) when considering an application from
a crofting community body to acquire a crofting estate, this removes
accountability for ministerial actions.



5. In circumstances in which the crofting right to buy has been exercised, and the
new body has failed, Ministers section 69 (2) and in some cases other crofting
communities 68  (1)(i) have the right to acquire This is not reasonable. In these
circumstances it should revert to the original owner.( See Crichel Down).

6. The principle of the compulsory right to buy is based on the crofter’s existing
interest in the land, which is under crofting tenure.  The exercise if the right
should therefore be vested in the crofting tenants only, and not include others
who are locally resident and vote in the appropriate role. In this context the
limitation to minimum of twenty members does not seem reasonable. Is there any
reason why two or more townships in one ownership should not work together ?

7. There does not seem to be any valid reason why the right to buy pertaining to
minerals and salmon rights should not be exercised within the same period for
both, namely 1 year.

8. Both sustainability and good management require stability and security.  The
uncertainty created by these proposals will not be helpful in countryside
stewardship



J2/02/1/124

SUBMISSION FROM ROWAN TREE LTD

I am writing in connection with the Land Reform (Scotland) Bill which I understand is
currently in its Stage One Scrutiny stage and ,in particular, to express my concern at
changes which have been incorporated which I believe may be detrimental to future
tourism development in the Highlands. I understand that comments are invited
before 21st December 2001.

My concern relates to Part 1 - Access Rights, Chapter Two (Nature and extent of
Access Rights: Further Provisions), section 9.2 (a). This proposes that access rights
will not apply to those "conducting a business or other activity which is carried on
commercially or for profit or any part of such a business or activity".

I am a director of Rowan Tree Ltd - a recently-established, Inverness-based
company offering themed holidays and short breaks in the Highlands of Scotland.
We specialise particularly in themes relating to Highland history and archaeology
and believe that the development of special-interest niche markets is a vital key to
the long-term survival of the Highland tourism industry. We launched the company a
year ago and were already receiving bookings and enquiries when the Foot and
Mouth Disease outbreak forced us to put our activities into limbo. The reason was
our dependency on access through privately-owned land to pre-historic and historical
sites and monuments on our itineraries which made it impossible either to offer or
promote our holidays for the remainder of last season.

We believe that these sites and monuments are a vital part of the social and cultural
heritage of the people of the Highlands and that they also offer the potential for
creating and supporting much-needed employment. Our holidays, for example, will
directly employ guides and support staff and indirectly support a range of jobs in the
companies we work with to deliver our holidays - for example, hotel staff, coach
drivers, visitor attraction staff as well as the wider ripple effect to local retailers,
plumbers, joiners, decorators etc.

We are not the only company to be looking to develop special interest holidays in the
Highlands - other companies offer themed breaks ranging from wildlife watching to
walking. What is common to us all, however, is that we need access to the
countryside of the Highlands to offer our product to the public.

We do not expect necessarily to have access free of charge, and we are well aware
of the responsibilities we have to ensure that the countryside is protected and
conserved. However, it seems to us that the legislative changes which are being
proposed risk severely limiting our rights of access as commercial operators in a way
which will damage not only our own business prospects but the wider potential
economic benefits to the Highlands.

At a time when the health of the Highland tourism industry is more precarious than
ever, I would urge the committee not to approve this new clause in the Bill but
instead to look at how to achieve rights of access which will allow commercial



tourism development while respecting the rights of the landowners and ensuring the
long-term sustainability of the land itself and the heritage which lies on it.

H Smith



J2/02/1/125
SUBMISSION FROM THE ROSES CHARITABLE TRUST & HEBRIDEAN
PURSUITS LTD

Our comments on the Bill are attached.  We are not yet able to comment upon the
draft Outdoor Access Code, an SNH version was received yesterday, there has not
been sufficient time to review it and in any event the Code will no doubt be changed
as the Bill proceeds through Committee.

The Roses Charitable Trust is responding to your call for evidence, in particular the
aspects affecting access to the land. We are an organisation which in the main
provides experiential learning training for disadvantaged young people, courses are
also run to subsidise the programme for the young people. We provide many
recreational opportunities which would fall within the remit of the Bill, including
opportunities for recreation, outdoor and environmental education, personal skills,
personal development and leadership training. We work with individuals (local Scots
and visitors to Scotland), adults, children, youth and groups in formal and informal
outdoor education.

Historically, we provide outdoor education in the broadest sense, employing
motivated, skilled instructors regardless of the client group in Scotland using the de
facto access traditions.  Our Instructors have balanced their responsibilities by
managing groups responsibly, informing and educating their charges about individual
responsibility when taking access to the land. We provide and support much needed
jobs and additional income to rural and remote communities.

We welcome the Bill as it now maintains the common law position and does not
introduce new criminal legislation, however concern still exists about some of the
powers given to Local Authority, SNH and Ministers. There is on the whole a better
balance between the rights of the public and the landowner. However, concerns
remain over the complicated exclusion clauses. The Bill is still too complicated and
open to unreasonable interpretation. All such detail should be removed and placed
within the proposed Scottish Outdoor Access Code. Access should be free to the
individual.

The fundamental issue is how the Bill as introduced will affect existing traditions of
use and how this fits with the aims of the Bill.  Sections of the Bill will undermine the
existing access rather than enhance opportunities.  Parliamentarians should remove
such measures that diminish existing traditions and to resist attempts to introduce
such measures.

Legal position on land excluded from the right
There needs much better clarity of intent, the legal position and perception.  Much of
section 6 and 9 should be removed or at best moved to the Code. Section 5 (3)
states the Bill will not diminish existing rights of access but as it stands this Bill does.

Traditional use of access has allowed:
• Passage through farm steadings
• Groups which may be commercial in nature have never been discriminated

against.



• Recreational use of "developed areas" - eg walking in a Ski area, sledging on
snow covered golf courses; general use by groups regardless of the composition
or source, recreation on land  - grouse moors, deer forests woodlands etc where
shooting may take place..

• Use of grass and enclosed land for access
• Access to such areas as Balmoral and Lochnagar

Exclusion of farmyards [6(b)(i)]
Many routes, which are not necessarily Rights of Way, are through farm steadings
and would be excluded from the right.  Amend to ensure that there is a right of
passage unless a practical alternative route has been provided.

Estate Policies [6(b)(ii)]
It appears that a whole estate would potentially be excluded from the right.  If so, it
needs to be amended.

Exclusion of land held by the Queen [6(e)]
This has never been deemed a problem historically. Restriction of a right of
recreational access to the wonderful hills of Lochnagar is most unjust and
inappropriate.

Land set out for a particular recreational purpose is excluded [6(f)]
This would be open to abuse and unreasonable interpretation.  Presumably this
would extend to grouse moors, deer forest and fishing  beats. The Code should deal
with responsible behaviour in relation to these activities.  If this remains land
managers would be able to argue that the right did not apply for large parts of the
year.

Exclusion of land on which crops are growing [6(j)]
This should be amended so that such land is not excluded.  The Outdoor Access
Code should define when the right should not be exercised in relation to crops. New
forestry plantations should have adequate access points and paths not hinder
existing access. The Code can be adapted to reflect changes in agricultural practice
and support mechanisms.

Exclusion of business activity [9(2)(a)]
This is one particular area of concern for the Roses Charitable Trust and Hebridean
Pursuits Ltd.  This must be amended so that business activity falls within the right.
The Code should include guidance indicating that the larger an activity and/or the
greater impact it might have then the more consultation with land managers would
be expected.  As the Bill stands landowners will have increased confidence in
challenging groups or individuals to pay for access.  This will remove the access
situation far from it’s present de facto position.  This would make Scotland the one
country in Europe if not the world where access for recreation and passage is paid
for by specific sections of the public.

Access is not a commodity but a fundamental human right of an individual. As the
law stands the public have a common law right to walk across private land. The law
does not discriminate between citizens as to their purpose, or their relationship with
others in their company. Thus any commercial relations that might exist (as between



a walking guide and client on a mountain or a childminder and a child taking a walk
outside a village) have no bearing on the fundamental right of the citizen to be where
they are.

"Commercial" groups are not "exploiting " private land - they are exploiting their own
professional or technical abilities as guides/carers etc. They owe no debt to the
landowner for such abilities and, given that their relationship with clients is governed
by the private law of contract it is none of the landowner’s business to enquire as to
their purpose or motives so long as they are exercising their right of access
responsibly under the law.

Section 5 (3) states that the new right of access does not diminish or displace any
other rights of entry, way, access or passage.  Is an existing tradition of commercial
access considered as such a right? We submit that no-one should be any worse off
under the new law and thus "commercial groups", whether granted rights under the
new law or not should be able, at least, to carry on as they did before.

There will be a great need for education once the Bill becomes law.  All providers of
recreational opportunities should be encouraged to continue to play their important
part in such a long term undertaking, not taken out of the equation.

This would have a disastrous impact on tourism never mind the loss of educational
and social inclusion opportunities for all members of the public nor the loss of
employment and income to many sectors of rural and remote Scotland.

Taking something away 9.2 (c)
Still allowed to pick cockles from a beach (Law of the Foreshore) but not allowed to
pick up a pebble or shell, or brambles, hazelnuts, elderberries... what about your dog
picking up a stick...  This has to be in the Code not on the face of the Bill.

Local access forums [24]
This should be amended so that in National Parks the National Park board, rather
than the local authority, should set up the access forum(s).  Education and tourism
should have representation.

Regulation

Purpose of Act (line 1)
A major concern over how the Bill relates to existing freedoms comes in Line 1 of the
Bill.  The words "and regulate" have been inserted where the Draft Bill simply said
"An Act ....to confer public rights of access". This opens up the Bill to all sorts of
amendments justified on the grounds that they are needed to help "regulate" public
access.

Local authority power to exempt land (S11)
Bye-laws are sufficient.  Local authorities will  have extensive new powers under
section 12 to make bye-laws. Section 12 should be sufficient, along with the power to
erect advisory notices as SNH have in Section 26.  Section 11 powers should be
removed.



Powers of ministerial discretion (S4, S8)
These did appear in section 6 of the Draft Bill, but were subject to Parliamentary
approval. No such approval is required in the latest draft. These should be removed -
if they remain ministers will be forever under pressure to use them.  If new problems
arise the principle should be to resolve them first through modifications of the Code,
then legislation specific to the problem should be put before the Parliament or
amendments made to existing legislation dealing with health and safety, quarries,
conservation, animal health. etc.

The Outdoor Access Code [10]
The content of the Code will be crucial.  The Code should be guidance on, rather
than rules of, responsible conduct.  But we the SNH version of the Code until 19
December 2001 leaving no time to study that 46 stage document before the Land
Reform Bill deadline 21 December 2001.

It is premature to comment upon this Code draft because there are aspects of the
draft bill which should be transferred to the Code so  we have perforce to reserve
final judgement on The Outdoor Access Code.

Local Authority - Core Path Networks
Right of navigation on waterways should be part of CPN.  In the area of a National
Park, the Local Authority powers should reside with the Park Authority.

In addition, The Roses Charitable Trust and Hebridean Pursuits Ltd would support
the response by the Scottish Activity Holidays Association, Scottish Outdoor
Recreation Network, Scottish Sports Association and Scottish LINK - Access
Network.

S Thomas
Secretary, Roses Charitable Trust



J2/02/1/126
SUBMISSION FROM F AND I PASCOE

I am writing to you in connection with the Access issues concerned with the Land
reform Bill. I was greatly relieved to see that some of the really unpleasant and
dangerous aspects of the Draft Bill have been dropped - it is now in a form much
more acceptable to responsible countryside users. However there are still some
concerns that need to be addressed and certain aspects of the Bill either changed or
dropped completely before the Act becomes law.

The insertion of the new phrase allowing ’regulation’ of public rights of access is
undesirable - this could lead to all kinds of abuse by landowners, farmers or local
authorities which wanted to keep walkers, for example, off land for any purpose they
saw fit. In my opinion this phrase should be dropped.

Why are some of the duties of SNH now delegated to local authorities? This
weakens the position of SNH as a government body and allows local authorities to
be influenced unduly by powerful land-owning interests.

The case of ’land, growing crops’ is still controversial - it is too problematical to
define exactly what is meant by this. Are sheep and grouse crops? is a grass ley
intended for grazing to be designated as such? What about rights of way which are
on field margins or go through ( at present ’tramlines’ are walkable) growing fields of
cereals or roots? restriction of ways through farm yards can only put pressure on
surrounding land - the status quo should be maintained. Similarly - has the Crown
requested that lands owned by the Queen are to be off limits? This does not seem to
equate with the Royal family’s desire to be more people friendly and would definitely
be unpopular with the public. Is walking defined as a recreational pursuit so that for
example the Fife Coastal footpath would be out of bounds where it crosses the golf
course? As in many other cases, there should surely be no presumed prohibition
against responsible access.

To sum up, we are pleased that walking in the countryside is no longer to be
considered a criminal act but there are still major problems to be addressed, a
simplification of the Bill is to be desired, while details can be assumed by the Access
code



J2/02/1/127
SUBMISSION FROM SOUTH UIST ESTATES LTD

PART 3 CROFTING COMMUNITY RIGHT TO BUY

Introduction
In order for our comments to have their intended impact on The Justice Committee, it is
necessary to provide factual information in the first instance on what is the largest
crofting estate in Scotland.

Background Information
The Estate’s landholding comprises some 93,000 acres on the islands of  South Uist,
Benbecula and Eriskay in the Western Isles, covering substantially all of South Uist and
Eriskay and 75% of Benbecula. The land is almost entirely in crofting tenure, with a total
of over 900 crofts.

1. Crofting matters occupy a substantial proportion of the time of the Estate Office staff,
who comprise a full-time experienced and qualified Resident Factor and two part
time assistants..  Croft rents are well overdue for review, but a policy decision was
taken not to do so in view of the deteriorating state of agriculture returns. Accordingly,
the crofting” business” makes a considerable annual loss if correctly costed.

2. In terms of contribution to turnover, the Estate’s principal enterprises are commercial
leases, accommodation for visitors, shooting,stalking and fishing.

3. Accommodation is provided at Grogarry Lodge, a Victorian sporting lodge sleeping
23. The Lodge is available for let throughout the year, normally by the week but also
for local functions. It is staffed by two full-time and three part-time employees and is
maintained by a full-time joiner.

4. Fishing on Estate lochs for salmon/sea trout and/or brown trout, is available to the
public either  via a local  hotel, or through South Uist Angling Club who have access
to literally hundreds of lochs at a low rent. There is no river fishing as such.

5. The Estate is involved in a wide range of community activities and assists either
administratively or financially, where possible. The Resident Factor is involved in the
organisation of numerous local bodies including South Uist Livestock Marketing Ltd,
the Army Cadet Force, Comann Eachdraidh Uibhist a Deas and South Uist Highland
Games, and is a Trustee of Urras Eachdraidh Uibhist a Deas and a Director of The
Uist Building Preservation Trust.

6. The Estate is owned by approximately 30 shareholders, who are members of nine
families. Eight of the nine families have been involved since the acquisition of the
Estate in 1960. No dividend has ever been paid to shareholders; rather, all profits
have been retained for re-investment in the Estate.

7. The Board, is drawn from the shareholders and includes three with a Chartered
Accountancy qualification and one with a Chartered Surveying qualification.

8. The Estate achieved Investors in People accreditation in 2000.



General
1. South Uist Estates welcome any attempt to underpin the island communities and the

fragile economy of the crofting counties with measures that will lead to increased
sustainability and renewal. It is however essential, in our opinion, to identify and
focus upon the real issues facing communities at the present time and to avoid
confusing these issues with those that may have been relevant in the distant past. In
our experience, the vast majority of crofters wish to concentrate on the future, rather
than  address the injustices of history.

2. We have difficulty in seeing how the provisions of the Land Reform Bill will improve
matters for the vast majority of crofting communities, given the widespread
acceptance by the vast majority of landowners of an  obligation to manage their land
in a responsible way, taking into account the needs and aspirations of the local
community. In the specific example of the Estate, not only have we never impeded
any development proposal but we have played as full a role in progressing initiatives
as has been deemed necessary by local community bodies and organisations.

3. Each crofting community, by virtue of its location, will face very different problems,
and it is simply not possible to produce a prescriptive solution that will meet all needs.
There is a need for inclusive local initiatives involving all interest groups and the
allocation of funding to meet these specific local projects. Centralised initiatives and
schemes, in our experience, do not meet local need, as their operating ethos and
implementation strategy do not reflect the situation on the ground.

4. It is accepted that there have been, and no doubt will continue to be ‘rogue’
landowners who  fail to carry out their responsibilities. However desirable it may be to
introduce a formula by which these individuals can be dealt with, the overall effects of
the Bill as introduced will have implications for the vast majority of responsible
owners that are certain to be detrimental to ‘good estate management practices’.

5. Just as there are and will be rogue landowners, there may also be rogue community
trusts. It is not axiomatic that community ownership leads to succesful or virtuous
management, be that social, economic or environmental, of the land acquired.. We
would observe that the evidence of recently formed trusts at Orbost, Glendale,
Knoydart and others, points  to the potential  for division and discontent within the
communities concerned and a subsequent lack of investment. Where public funds
are to be committed, we believe that a comprehensive business plan should be
provided by any community wishing to purchase crofting land, as part of a robust
process to test the concept of community-wide benefit.

6. We would have preferred to have seen the Land Court being empowered to issue a
Certificate of Bad Management against a landowner, after a full and impartial
examination of all of the relevant facts, in the same way that such an action can be
taken against a tenant guilty of bad management.

7. The consequences of the Bill passing onto the statute book will be to introduce
insecurity of title which may have adverse consequences upon middle and long term
management and investment plans. No business can plan for the future in a climate
of uncertainty, and it is in the interests of the landowners, crofting communities and
indeed the wider community to have a degree of certainty to enable plans to be



formulated and implemented.. We would like to see some form of moratorium, for at
least five years, on revisiting the question of crofting community buy out, after an
initial decision is taken not to buy. To be faced with the possibility of an ongoing
campaign by what may be a very small minority group of individuals could potentially
paralyse estate investment and management programmes.

8. In connection with 7, a consequence of insecurity of title will be problems in
borrowing against asset value, possibly severely limiting investment.

9. Where an estate opts for a lease- back of sporting rights, the State should undertake
that there will be ‘peaceful enjoyment’ of this activity.

10. There is above all a need to retain capital for re-investment within the crofting
counties. It therefore seems contradictory for potentially huge sums of money to be
available for the  buy out of landowners’ limited reserved rights, since this money will
almost certainly not  be retained in the area. Most owners either re-invest any profits
generated on an ongoing basis (as is the case of South Uist Estates) or subsidise
the Estate from other sources where no profit is made.

11. In order to maximise the capital available for investment in crofting communities, the
capital available for crofting community buy outs should be secured whether or not
the crofting community elects to purchase. Where a crofting community decides that
‘buy out’ is not the way forward, the capital should pass into a community
development fund which can then be utilised by the community for the formulation
and implementation of sustainable economic development projects.

12. It is regrettable that much of the discussion regarding problems in the crofting
counties has concentrated upon the question of the ‘ownership’ of land, which in
reality has little or no bearing upon the matter. Of more fundamental concern is the
structure and future direction of crofting, the need to ‘add value’ to croft produce, the
increasing age of active crofters, and the wider difficulties facing business
development due to high transportation costs, the dirth of marketing expertise, and
the low confidence levels within the communities.

Specific Points
1. There is repeated reference within the Bill to Ministerial opinion. This introduces too

much subjectivity and we believe these matters should be within the jurisdiction of
the Scottish Land Court, particularly in the case of determination of ‘public interest’.

2. We are concerned that owner occupiers of crofts are excluded from the provisions of
the ‘right to buy’ and cannot see why they should be treated any differently from any
other landowner. Indeed, in our experience, crofting owner occupiers can have a
devastating effect upon the traditional operation of crofting and associated activities
such as fishing, by restricting opportunities for township development.

3. The right to vote should be restricted to croft tenants only since only they have an
interest in the land concerned.

4. We remain concerned regarding the inclusion of the option to purchase other eligible
land and salmon fishing and minerals. These have never formed part of crofting



interests, and indeed have never been considered appropriate for inclusion at any
point from and including the Napier Commission.

5. It appears that ‘cherry picking’ of prime assets is still possible. It is not acceptable
that a landowner can be left with only those parts that are not required. There must
be an assumption that all of the land must be acquired in the absence of any
agreement to the contrary.

6. Valuation. We are at a loss to know why the RICS Red Book Valuation has not been
adopted and would urge that this should be adopted as a competent, tried and tested
valuation methodology.

7. The wording of P65 (2) (c) is not consistent with the relevant explanatory note.

Specific examples of the impact on investment
1. The world famous fishing hotel in Lochboisdale,which is not owned by the Estate, is

currently for sale. . A pre-requisite for any bidder is long-term secure access to
fishings, together with a fishery management agreement with the landowner. In the
current uncertain situation a bidder is unlikely to proceed with the significant
investment required to purchase and subsequently refurbish the hotel, with
consequent employment implications.

2. In early 2001 the Estate drew up a Fishery Improvement Plan for the subsequent five
years amounting to £170,000, to be only partly funded from fishing revenues. Again,
in the circumstances, the Estate has been forced to review the full implementation of
this programme and will proceed with a reduced investment in 2001 until the future is
clarified.

T Atkinson
Factor



J2/02/1/128

SUBMISSION FROM THE ASSOCIATION OF DEER MANAGEMENT GROUPS

We have considered the recently published Bill and I now write to submit general
comments on some of the principles concerned and on the changes following
Consultation on the draft Bill.  I write also to make application on behalf of the
Association of Deer Management Groups to give oral evidence to the Committee
when it considers the Bill in the New Year and would be grateful if you would kindly
register our wish to do so, although I understand that decisions have already been
made regarding this which causes us some concern.

In regard to Part 1, we have considerable difficulty in coming to a clear view of what
is intended without sight of the proposed Scottish Outdoor Access Code.  The
relationship between the proposed legislation and the Code is not yet clear, although
we do find it helpful that the concept of “responsible access” is now referred to in the
Bill (2.2).

There are two areas of overriding concern to us.  Firstly, we feel strongly that the
balance of rights and responsibilities between land management and recreational
interests, carefully negotiated in the Access Forum over several years, has been
lost.  It may be that the Code will  redress this slippage but we believe it to be
essential that the principle of balanced integration of economic and recreational
activity should be established in the legislation.  As it stands, our reading of the Bill is
to the effect that recreation will  take precedence over economic activity.  This is
quite unacceptable to our Membership whose land based businesses underpin  the
rural economy, local employment and some rural communities in the remoter parts of
Rural Scotland.

Secondly, we see insufficient commitment in terms of funding and education. While
funding is addressed to some extent in the Financial Memorandum which forms part
of the Explanatory Notes attaching to the Bill, this relates only to administration
costs, not to the costs of funding the creation, maintenance and management of
public access. The Bill itself only requires Authorities to draw up a list of paths and
prepare a plan of what they intend to do.  There is no requirement to implement
those plans and the Bill does not impose a duty on local authorities to maintain the
infrastructure of public access.

The present situation is that much of Scotland’s hills are scarred by footpaths which
are not maintained.  The requirement to create new footpaths in advance of any
obligation to put existing paths into sound condition is most unsatisfactory.  We have
maintained throughout the consultations on this issue that central Government, its
Agencies,  and the Local Authorities have failed to carry out an accurate financial
assessment of the investment required to establish access facilities and maintain
them in perpetuity and we derive no comfort from the provisions in the Bill.  It is
essential that there should be a duty on local authorities to maintain footpath
networks and associated facilities and that the costs and impacts of lack of
maintenance should not be a burden on those who own and manage the land.



The Association of Deer Management Groups has been an active participant in the
Access Forum since its inception.  The Forum took a unanimous view that creation
of a right of responsible access would depend on a programme of education, for both
land managers and visitors, to create a climate of mutual understanding and
minimise conflict. We anticipate that the Code, if it is to effectively influence
behaviour on both sides, will need to be communicated intensively and widely
throughout Scotland and beyond through a comprehensive education programme.
We see no provision for this in the Bill and without it the Bill and the thinking behind it
will fail.

In conclusion, we are dismayed that Part 1 of this Bill, if enacted in present form,
would have quite the opposite effect of what was intended, i.e., to clarify the
positions of all parties in regard to public access and promote general accord.
Indeed we fear that the legislation will serve only to confuse and to polarise
relationships and make it more difficult for rural sector businesses, already under
considerable pressure, to survive.  In short, we believe that the proposals represent
imposition rather than integration of public access with land management.

In our view, the claim by the Justice Minister that  the Bill is a balanced package and
that it is “fair, workable and effective”  is far from the truth.  The Bill is manifestly
unfair, almost certainly unworkable and only effective from one point of view.

To comment in more detail:-

Part 1

1. Temporary Suspension of the Right of Access
The provision in the draft Bill to permit landowners to suspend access under certain
circumstances has been removed.  We had certain concerns about the practical
aspects of temporary suspension but we are confident that land managers would
have made use of temporary closure only where it was unavoidable.   The
suggestion by Jim Wallace reported in the Press  that land owners could not be
relied upon in this regard because of the reluctance of some to take down FMD signs
is unreasonable and vindictive.

2. Access at Night
As stated in our response to the draft Bill we remain very concerned that the Right
will include access during the hours of darkness.  This raises real security issues and
will be detrimental to wildlife, particularly deer which need those hours free of human
disturbance for their own welfare and to enable them to make full use of their range
and prevent concentrations of numbers which could be damaging to the natural
heritage. The proposal in the Bill to allow Authorities to put in place night time
curfews is unwieldy and  unworkable.

3. Irresponsible Access
In contrast with the draft Bill, the Bill provides no practical protection or recourse for
land managers in dealing with access carried out irresponsibly.  Even the duty on
rangers to “secure compliance” has been abandoned.  Unless these  measures are
included in the Act, there is no means to ensure responsible behaviour by access
users.  The Bill does however set out very clearly the sanctions against irresponsible



land managers and the controls on their activities, and local authorities are to be
empowered to make byelaws which could impact on land management.  Either the
Code should be sufficient for both users and providers or both should be covered in
the Bill.  The arrangements in the draft Bill are unbalanced and inequitable.

4. Signs and Fencing
We are concerned that S14(1) may prevent the use of advisory signs such as are
currently used by many Deer Management Groups and which follow Access Forum
guidelines. Similarly we fear that S14(1)b and S15(2) may prevent the use of
conventional or electric fencing for the protection of the natural heritage, woodland,
or farmland.

5. Liability
It is surprising that, as detailed in Schedule II, the Act sets out to amend some
existing legislation, such as the Trespass (Scotland) Act 1865, but does not take the
opportunity to amend Public Liability legislation. We believe that assurances in
regard to the liability position of those accessing  land as of right are no different than
under present circumstances, are unlikely to convince the insurance companies and
we understand that land managers will be likely to face higher premiums.

Liability for incidents such as hill fires, whether caused by accident or started
deliberately, is not covered by the Bill.  Extensive damage can be caused to forestry,
fencing and the natural heritage and it must be the responsibility of Government to
accept liability and reimburse owners and managers in full for any damage caused.

6. Curtilage
We find the concept of curtilage still to be insufficiently clearly defined (6.6).    We
fear that the uncertainty of this aspect of the Bill may require case history after the
legislation comes into force for clarification.  This is hardly a satisfactory starting
point for new legislation and is certain to cause antagonism on all sides.

7.   Exclusions
The draft Bill set out certain conduct excluded from the right.    We note with concern
that some very proper actions which were in the Draft Bill  have been dropped from
the Bill including “killing, taking or wilfully harming or disturbing any creature”, and
“lighting a fire….”. The environmental implications of these exclusions should be re-
examined.

Part 2

We have no additional comments to make in regard to the Part 2 proposals other
than to express regret that the Bill reduces the proportion of the members of a
community required to support the registration of a community interest in land.  This
further undermines the democratic validity of the right to buy.

Part 3

Many of our Member Groups manage deer in the “crofting counties”.  Our overriding
concern in regard to these proposals is that fragmentation of ownership and
management which is likely to occur where the crofting community right to buy is



exercised, may be detrimental to a co-ordinated and sustainable approach to the
management of wild deer herds.   We also anticipate that the capital value of land
adjoining community land will be diminished where a co-ordinated approach to deer
and other management is lost as a result of a community or crofters’ buy out.   In that
situation property rights implications could arise.

I have no further comments to make at this time but would repeat our wish to be
given an opportunity to give oral evidence to the Committee.

R Cooke
Secretary



J2/02/1/129
SUBMISSION FROM THE SCOTTISH CROFTING FOUNDATION

Part 3 -The Crofting Community Right to buy

1. Introduction
1.1 The Scottish Crofting Foundation broadly welcomes the Bill in its published
form as addressing the issues put forward by the Scottish Crofters Union; indeed
there is considerable evidence that the process of consultation at draft stage has
been effective.

1.2 In recognising that this proposed piece of legislation is a significant step
forward in potentially enabling crofting communities to exercise a ‘right to buy’, and
empowering these communities through self-determination. The mechanism
prescribed for exercising the ‘right to buy’ is considered by many crofters to be
unworkable in practice, with many ‘what if’ scenarios raised by the bill, which would
require testing in practice. The difficulties in making this bill work in law are in the
detail, much of which has remained unchanged since the draft as published in
February.

2. The Crofting Community
2.1 The definition of crofting community has been made much clearer by using
the term ‘crofting township’, and that any ballot within that township must be subject
to a majority of crofting tenants who vote to be in favour of a community buy out.
This is only a ‘simple majority’ i.e. 51% and may not be a sufficient mandate given
that 49% of crofting tenants could be out voted. This would be potentially divisive
within a fragile community.  SCF in acknowledging the changes request that this
simple majority be increased to 75% in the interests of reason, harmony and as
indicative of a majority. In accepting the definition of crofting township, we would
recommend that in the interests of clarity, the word ‘contiguous’ be removed to avoid
situations of housing not within the boundaries of the township being included
particularly where contiguous with common grazings some distance from the distinct
township. Ref: 68 ss4 (a) & (b)  72 ss1 (b)

2.2 Further clarification is required concerning crofters who are owner-occupiers
and tenants of common grazings, which may be the subject of a proposed purchase.
It could be interpreted that they are not included in the required crofting tenant
majority but simply considered to be a part of the crofting community as defined by
township. Crofters who are owner-occupiers resident within 16 kilometres of the
township who utilise common grazings subject to the proposed purchase must be
considered to be crofting tenants for the purposes of any majority vote that will
determine the ownership of those common grazings. There is a need for additional
clarification in differentiating between the utilisation of common grazings, which can
include owner-occupiers and tenanted croft land which clearly does not.  We
recommend the addition of ‘and/or common grazings’ Ref: 72 ss1 (b) (ii) Ref: 68 ss3
(i) & (ii)

2.3 Although the initial vote must be effected by a simple majority (or 75% as
preferred) of crofting tenants voting to be in favour of exercising the right to buy, this
does not transfer to the future structure and management of the company limited by



guarantee as prescribed. To ensure that the crofting interest is maintained it would
be appropriate to have a majority of Crofters as Directors and for any resolution to be
passed by the same majority as required at initial ballot. Given that any resolutions
governing the structure of a company limited by guarantee have to be passed by
members of the company (those agreeing to provide the guarantee) it would also be
appropriate for 75% of members to be crofters. Ref 68 ss1 (e) There is a real danger
that following initial ballot the crofters voice could actually be lost and other interests
or parties could take control of the enterprise, causing such an enterprise to be other
than crofting led.

3. Crofting Community Bodies
3.1 The Crofting Community Body set up by a community is to be a company
limited by guarantee, this is not necessarily the best model for long-term land
ownership. The company proposing to exercise the right to buy will also be the
company undertaking the management of land and any other assets. There is some
detail in the clauses that would have to be included in any memorandum and articles
of association but some differences with what would be appropriate under the
Companies Act 1985. It refers to members being in control of the Company, this is
not the case, as members have no direct management responsibility, it is only
directors who are responsible and for whom liability is limited so long as they fulfil
their common law and statutory duties. Ref: 68 ss1 (f) There should be concerns
raised about the knowledge and skills required to undertake such a directorship and
management. Provision for addressing any skills deficit prior to any application
should be a prerequisite with SCF as an NGO having a significant role.

3.2 There is a provision for Ministers to determine any future direction of the
companies set up by crofting community bodies in requiring that they must approve
any changes to memorandum and articles. This would be subject to legal challenge
as no outside agency can directly affect the manner in which a company limited by
guarantee operates other than by its directors or members through resolution at
AGM/EGM.  Ref 69 ss1

3.3 In exercising the right to buy, which is essentially a forced sale, crofting
community bodies may be required to include other non-crofting land if the
landowner asks for this to be done and that Ministers determine to be in the public
interest to do so. The term ‘public interest’ needs further clarification, as this could be
seen as a means of a landowner making a proposed sale difficult, and possibly
affecting the longer-term financial sustainability of the enterprise. Ref 76 ss1

3.4 There is an issue with regard to the concept that two or more townships could
exercise a right to buy as one crofting community body without a separate vote being
carried out in each township and that eventual controlling interest could be
determined from outside a township making up such a grouping. Indeed, the larger
township could effectively control the interests of the smaller one. There seems to be
insufficient detail in the mechanism for application by groups of townships.
Ref: 68 ss4 (b)

4. Sustainable Development
4.1 The term ‘sustainable development’ is used in the clauses prescribed for
inclusion in memorandum and articles of association and as criteria for application.



The definition is to ‘provide increasing social and economic advantage to the crofting
community and to protect the environment’. This could be considered to be simplistic
in not including other factors, which affect sustainability over differing periods of time.
Ref: 68 ss2 It could be presumed from the text of the bill that if these criteria failed to
be met in the future, ministers could exercise the right to compulsory purchase from
the community body. Indeed the circumstances in which such a compulsory
purchase could be expedited are vague and require additional clarification. SCF
would prefer that a form of ‘administration’ be prescribed in such cases to avoid a
high profile compulsory purchase cases, but also enabling a potential return of the
land to the community. Ref 69 ss2

5. Ministerial Discretion
5.1 It certainly seems that ministerial discretion still looms large in the bill although
there has been some reduction in explicit references to it from the draft. They do
however, allow for a redefinition of crofting community should they deem it
appropriate and reserve to themselves the power to make such incidental,
supplementary, consequential, saving or transitional provision as they may think
necessary or expedient, and to allow different provision for different classes of case.
This presumably could allow for the alteration of other statutory instruments in
furtherance of a particular case. Ref: 95 ss3

6. Salmon Fishings
6.1 The reduction in the time frame for subsequent purchase of fishings makes
sense in avoiding reduced investment by owners. This right to buy salmon fishings
on inland waters contiguous to croft land requires further clarification. There needs to
be a distinction between the ownership of fishing rights on a particular section of
river and the ownership & management of river systems that make up a fishery. It is
unlikely that given rivers where considerable investment has been made in
management, research and stocking, that any crofting community body would be
able to meet the criteria for sustainable development, if this requires equal or greater
investment. Could this be broadened to include an initial right to a share or stake in
such fisheries if contiguous with croft land and include a right of pre-emption after the
initial year as prescribed.  Ref: 66 ss 1-3

7. Access
7.1 Although this submission has not considered the matters of access as defined
in the bill, we would raise the concerns of many crofters about liability when the
public is accessing the land. It is essential that such access must be at their own risk
to avoid potential litigation as a result of injury sustained on the land owned by an
individual crofter or crofting community body. Without such a provision there would
be a substantial increase in public liability insurance premiums.

8. Assistance from the Scottish Executive
8.1 We have had extremely useful discussions with officers from SEERAD and
obtained additional verbal explanation and interpretation. This openness and
willingness to assist is to be commended and has enhanced the relationship
between SCF and SEERAD. We would request that further work be undertaken, to
develop and clarify the detail and to ensure that this is a not only a workable piece of
legislation but genuinely enables opportunities for self-determination.



9. Summary
9.1 It is the view of the Scottish Crofting Foundation that we do not envisage an
unprecedented rush to acquire huge areas of land as has been suggested by some
commentators. The process will require extensive thought, consideration and
planning. The procedure is onerous and applications would need to be supported
with evidence of detailed strategic and business planning. It may certainly be the
case that the good landowners who value crofting and subscribe to the principal of
custodianship of the land may make an amicable arrangement to sell to crofting
communities, in which case the provisions of the bill do not apply. On the other hand
it serves notice to the spiritually detached absentee landowners to change their
attitude towards crofters and crofting.

9.2 The Bill undoubtedly changes the nature of the relationship between crofter
and landowner but we must be aware that crofting is integral to the development of
the rural economy and that the proposed legislation alleviates any fears which may
lead to a lack of investment in the land or a reduction in other employment
opportunities on which crofters rely.
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J2/02/1/130

SUBMISSION FROM THE BRITISH ASSOCIATION FOR SHOOTING AND
CONSERVATION SCOTLAND

Introduction

The British Association for Shooting and Conservation (BASC) was founded in 1908.
BASC is the largest representative national body for sporting shooting and
gamekeeping, with a subscribing membership of 120,000 people, including 4,000
gamekeepers.  In Scotland we have 12,000 members, including almost 900
gamekeepers.

BASC Scotland is pleased to take this opportunity to respond to the request for
comment on the Land Reform (Scotland) Bill, and we restrict this comment to the
changes made by the Executive to the draft bill.  Most of the concerns that we raised
in our initial response remain valid, and this response introduces a number of new
concerns.

Part 1 – Access Rights

Chapter 1

Section 1 Exceptions to access rights are defined under Section 6.  These differ
from the draft Section 4 by the inclusion of the term, in (j) re. crops which “have been
sown”, which is welcomed.  We also welcome under Section 7 (7)(b) the inclusion of
“land on which grass is being grown for hay and silage”, but would prefer this to be
amended to “land on which grass is or has been grown for hay or silage”.  This
would confer protection on the crop after it has been cut, and before removal from
the field.

We maintain our strong opposition, for conservation and game management
reasons, to the inclusion of “other margins of fields” within Section 7(7)(c).

Section 7(6) makes allowances for the exercise of access rights over land where
such access does not interfere with the recreational use to which the land is being
put.  For game shooting, rough shooting and deer stalking the presence of those
exercising access rights, especially if accompanied by dogs, would interfere with this
valid recreational use but would be difficult to establish in all but the most blatant
cases.  The newly introduced inability for land managers to temporarily suspend
access rights for this important recreational activity, and others, will inevitably raise
problems if the Bill is enacted in its current form.

Section 2 Reference is made in this section to conduct excluded from access
rights, listed in Section 9.  We regret the removal of the specific reference to “killing,
taking or wilfully harming or disturbing any creature”, and the lack of any definition for
“a dog or other animal which is not under proper control”.  Our own research has
shown that dogs are perceived as the greatest threat to both conservation and game
management.
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We also regret the removal of the sections relating to “threatening, abusing or
insulting the owner of the land” and the “lighting of a fire” (see below).

Under section 2(2)(a)(ii) reference is made to SNH under section 26.  We regard it
as a retrograde step that SNH is not permitted to erect fences, since fenced
enclosures and exclosures are frequently used for both management and research
purposes by SNH, and others involved in conservation and the reduction of damage
to the natural heritage.

Also, under section 2 reference is made to the Access Code.  We regret that this
Code, on which much depends with respect to the responsible behaviour of those
exercising access rights, is not currently available.  Consequently, this response is
limited and we hope that consultation on the Code itself will follow in due course.

Section 3 Part 1 of this section places an onerous duty upon every owner (and
occupier) of land to manage it in a way that respects access rights, apparently above
all other considerations including economic and conservation considerations.  We
would prefer to see a more even-handed and balanced approach leading to the
integration of access rights with existing land management practices.  Again, without
access to the Code, we cannot say how far these “rules of responsibility” will go
towards balancing the “reciprocal obligations and duties” placed on landmanagers.

Section 5 In (2) we welcome the statement that an occupier’s duty of care to
another person is not affected.  However, we do not feel that this goes far enough
and recommend that it should be expanded upon, clearly stating that those
exercising access rights do so at their own risk.

In (4), given that access rights in this Bill do not diminish or displace public rights re.
the foreshore, we question the necessity of this aspect of the current Scottish Law
Commission’s Review of the Law Relating to the Foreshore and Seabed.

Chapter 3

It is of great concern to BASC Scotland, and others, that the Code is not available
during this current consultation period.  Anything contained in this response is
therefore subject to amendment when the Code becomes available.

Chapter 4

We note the changed emphasis in the title of this chapter and, in particular, the
removal of powers for owners of land to suspend access rights.  We regard this as a
retrograde step since the earlier section 9 at least gave owners and managers the
ability to allow shooting to take place without even unintentional interference from
those seeking access, and to prevent the possible danger to those otherwise
exercising access rights.

As it now stands, under section 11 local authorities alone may exempt land from
access rights and under section 12 make bylaws that would “prohibit and regulate”
“the taking place of sporting and recreational activities”.  We regard this as an upset
to the balance that has hitherto existed, allowing local authorities to use access
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rights to impose bylaws on those seeking either enjoyment from their land, an
important economic return from their land or undertaking necessary wildlife
management.  Does a right of appeal exist against such bylaws under the Local
Government (Scotland) Act 1973?

We note the removal of section 15 from the draft bill – “Expulsion and exclusion” –
and regret the fact that the bill no longer contains sanctions against irresponsible
access while sanctions against irresponsible land managers remain.

Chapter 5

Section 15 We note that local authorities may erect fences, but that SNH may not
(under section 26).

We also note that local authorities may seek the removal of fences that are likely to
injure a person exercising access rights.  Given the generous provision of access
rights within this bill, land managers will be seriously disadvantaged by the inability,
in many situations, to use conventional materials such as barbed wire and electric
fencing.

Section 17 Local authorities are obliged to draw up a plan for a system of “core
paths”.  Further powers are discussed re. core paths but the bill does not pursue
these matters further than the planning stage.  For instance, there is no mention of
ongoing funding for core path maintenance or repair.

Section 23 Again, there has been a shift in emphasis with respect to Rangers.
They are no longer required to “secure compliance” with this Act i.e. ensure that
those exercising access rights act within the Code or the Act itself.  Instead, they
have to advise and assist the public re. access rights and any other such duties as
the local authority may determine.  There is now no mention, directly or indirectly, of
assisting landmanagers.

Section 24 With respect to local access forums, we now note that “expenses and
allowances” may be paid to members.  We feel that this is a retrograde step and that
funding would be better spent on the core path network itself.

Schedule 2 Amendment to Section 3 of the 1865 Trespass (Scotland) Act would
not only allow camping, but would also remove the prohibition on the lighting of fires.
Without this general prohibition we fear that any reliance on the Code to prevent the
authorised lighting of fires would be misplaced, and present major problems in
woodland and moorland situations.  We suggest the specific re-introduction of this
prohibition into Section 9 of Chapter 2.

Summary of Part 1

Our main general concern is that we have yet to see the Code.  At this stage we see
enhanced controls on landmangers.  We see only a reduction in controls on the
general public exercising their access rights, and without seeing the Code itself we
do not know how extensive these controls may be.
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Part 2 – The Community Right to Buy

Chapter 1

Section 30 We note that registrable land still includes salmon fishings, and we
maintain the comments made in this respect in our initial submission.  Our main
concerns relate to the possible fragmentation of river and/or loch system
management through such community rights to buy.  This could have negative
consequences for both effective conservation and management, as well as for
employment.

Chapter 7

Section 61 The “Right to acquire sporting interests” states that the community
body is entitled to acquire sporting interests only if a person, who holds these rights,
“takes action” to assign the unexpired period of that lease.  We hope that if, in the
interests of natural justice, a person does not so decide to assign these rights then
there will be no expectation of them to do so.

Part 3 – The Crofting Community Right to Buy

Chapter 1

Section 67 We re-iterate the views previously stated under Section 77 of the draft
bill.  Our main concern relates to possible fragmentation of wildlife management
regimes, and the knock-on effects on rural employment.

Dr C Shedden
Director



J2/02/1/131
SUBMISSION FROM SPORTSCOTLAND

PART 1. ACCESS RIGHTS

Introduction
sportscotland is the national agency dedicated to promoting sporting opportunities
for the people of Scotland and is the advisor to the First Minister and Government on
sport and physical recreation in Scotland.  sportscotland led the Access Forum:
Inland Water and made significant contributions to the Access Forum’s
recommendations on access reform.

In this submission, which focuses on access rights (i.e. Part 1 of the Bill),
sportscotland –

a. requests the opportunity to present oral evidence to the Committee
b. stresses the importance of access rights to sports and outdoor

recreation
c. welcomes the Bill and supports its key principles and provisions
d. supports the removal of previous elements of major contention
e. expresses potential concerns over modifications to the Scottish

Outdoor Access Code
f. recommends provisions for a Scottish Access Forum and Access

Forum: Inland Water
g. emphasises several significant concerns to sport in Scotland
h. highlights further matters of substantial concern.

a. Request for the opportunity to present oral evidence to the Committee
sportscotland has several major concerns in respect of Part 1: Access Rights.
sportscotland requests an opportunity to present oral evidence, as the
national advisory body on sport and a key representative of Scotland’s broad
community of sports and outdoor recreation interests.

b. Importance of access rights to sport and outdoor recreation
Sport 21 - Scotland's strategy for sport was developed by sportscotland and has
been adopted by the Executive.  Rights of access on, above, or under land, and
including inland waters, are vital to achieving the vision in Sport 21; i.e. … Ensuring
that outdoor sport and recreation are more widely available to all is fundamental to
generating a more healthy and active lifestyle in Scotland.

c. sportscotland welcomes the Bill and supports its key principles and
provisions
sportscotland commends the Executive for having adopted an open-minded
approach to the review of the Draft Bill and having embraced many of the crucial
concerns and recommendations of communities, recreational interests and others,
who are seeking a countryside where responsible access is assured and can be
enjoyed with confidence.  The proposed access framework has the potential to be
one of the most progressive in Europe and will contribute to social inclusion, health
and well-being, and sustainable sport, recreation and tourism.



The Bill, as now introduced, reflects substantially the recommendations of the
Access Forum, which is representative of public agencies, landowners/managers
and recreation and sports interests, and which developed unprecedented consensus
on future access arrangements.

sportscotland supports the following fundamental and crucial principles and
provisions for outdoor access in the Bill and considers it vital that the Parliamentary
committees, and Parliament itself, recognise and maintain these -
a. rights of access for recreation and to cross all land (s. 1, 29).  In particular,

sportscotland welcomes the continuing inclusion of inland waters, as lochs,
reservoirs and rivers provide vital resources for sports and recreation

b. access rights for walking, cycling, riding and other land-, air- and water-sports,
which are exercisable at all times (s. 1)

c. responsibilities of those exercising access rights and reciprocal obligations on
landowners to respect access rights and not to impede access (s. 2-5, 14)

d. recognition of owners’ concerns over occupiers’ liability [s. 5(2)]
e. provisions to exclude or restrict access, or specific conduct, to protect property

rights, land management, children’s safety, natural heritage and related interests
(s. 2, 6-12, 26)

f. restrictions on access rights over land developed, or set out, for sport or
recreation, unless exercised so as not to interfere with recreational use of the
land (s. 6, 7)

g. a Scottish Outdoor Access Code, which will underpin the legislation and set out
guidance and rules on responsibilities and conditions (s. 2, 3, 10)

h. local authorities’ duties and powers to assert, protect and keep open routes, or
other means of exercising access rights, and to ensure that access is not
impeded (s. 13-16, 22)

i. local authorities’ duties to prepare core paths plans and powers to delineate
paths and appoint rangers whose duties will extend over land with access rights
(s. 17-23)

j. duty on each local authority to establish at least one local access forum (s. 24).

d. Support for the removal of previous elements of major contention
sportscotland and the sports community welcome the omission of provisions for -

i. the emergency suspension of access rights  (Draft Bill: s. 8)
ii. temporary suspension of access rights by owners of land  (Draft Bill: s. 9)
iii. expulsion and exclusion: offence provisions and exclusion orders (Draft

Bill: s. 15, 16).

It is essential for countryside sports, recreation and tourism that these elements are
not reintroduced in amendments to the Bill.  These provisions were not
recommended by the Access Forum, or SNH.  Experience during the foot and mouth
crisis shows that such provisions are unnecessary and would have given powers to
landowners, managers and local authorities, which could have been open to abuse.
The public’s responsible conduct of access contrasted with irresponsible signing and
other restrictions and deterrents to access by some farmers and landowners, long
after the countryside was declared ’open’.



e. Potential concerns over modifications to the Scottish Outdoor Access
Code
The modified Code was unavailable at the time of preparing this submission. Hence,
sportscotland has found it very difficult to comment on aspects of the Bill, without
being able to read the Code, which will provide details affecting the operation of the
Act.

The original Draft Code was developed by the Access Forum and Access Forum:
Inland Water through a consensual approach, involving organisations and individuals
with wide practical experience of managing access, including the Scottish
Landowners Federation and National Farmers’ Union of Scotland.  sportscotland is
concerned that the Code has been modified without being referred to the Access
Forums, or to sportscotland - as an adviser to Ministers.  sportscotland
recommends that Ministers should ask the Access Forums to reconvene
urgently to consider the modified Code and to provide the Parliamentary
committees with a response to the modified Code, based on their collective
expertise.  This would enable the Parliamentary committees to fully consider
the legislation, taking account of the Code.

f. Recommended provisions for a Scottish Access Forum and Access Forum:
Inland Water
The Access Forums made important and responsible voluntary contributions to the
development of the Bill and Code. sportscotland recommends that the Bill
should include provisions for establishing and maintaining the Scottish
Access Forum and Access Forum: Inland Water, to advise Ministers, local
authorities and others on strategic access issues, including the consistent
implementation of the Act and core paths plans.  As a result of the strengths of
the initial experience in Scotland, national Access Forums have been set up in
England and Wales.

g. Significant concerns to sport in Scotland
sportscotland has major concerns about details of the Bill, which may significantly
affect sport and outdoor recreation -

i. exclusion of access to sports or playing fields, only when in use [s.
6(f)(i)] - unrestricted access rights to sports or recreation fields can pose
specific issues -
a. dog-fouling of pitches with potential health risks for those playing sport
b. golf practice, cycling, riding or regular walking across pitches -

including synthetic grass and other maintained surfaces (e.g. cricket
squares, running tracks) - can damage surfaces, including those
created and maintained with significant investment

sportscotland recommends that sports pitches, tracks and courts be
specifically excluded from land available for the exercise of access
rights.

ii. access to land developed or set out for recreation, while in use for
that purpose [s. 6(f)(ii)], subject to rights not being exercised in ways
which may interfere with recreational use [s. 7(6)] - these provisions
could result in, for example, anglers who are using a fishing platform,
deepened pool or other provision seeking to prevent the passage of
canoeists.  sportscotland recommends that s. 6 and s. 7 specifically



refer to the Code as providing guidance on the application of
provisions in these sections.

iii. exclusion of rights to be on land in, or with, a mechanically propelled
vehicle or vessel [s. 9(1)(d)] - an educational establishment, outdoor
centre or other organisation using inland waters for teaching canoeing,
windsurfing, sailing or diving, or supervising novices, may require the use
of rescue craft to satisfy safety and duty of care requirements.
sportscotland recommends that this exclusion should be qualified to
provide for the use of rescue craft.  The potential need for such
provision is recognised in s. 15(5), in relation to safety provisions by a
local authority.

iv. exclusion from golf courses for recreational purposes [s. 9(1)(e)] -
sportscotland welcomes rights of access for passage over golf courses,
but considers that these should only be exercisable on paths, or on the
’rough’.  Anyone cycling or riding across a fairway, or walking in boots or
running in studded shoes on a tee or green could, unwittingly, render the
surface unplayable.  Conversely, snow-covered golf courses can provide
opportunities for cross-country skiing and sledging.  sportscotland
recommends that the Bill, or Code, should exclude access rights
from tees, greens and fairways, except when fairways are protected
by snow cover, but should enable passage on paths, golf course
margins and other non-prepared areas.

v. byelaws (s. 12) - as byelaws may substantially affect outdoor activities,
sportscotland recommends that, as an adviser to Ministers on sport
and outdoor recreation, it should be a named consultee in s. 12 in
respect of proposed byelaws (e.g. SNH is a named consultee [s.
12(7)(e)]).  Also, sportscotland is concerned over inconsistencies between
s. 12(7)(b), regarding consultees on byelaws affecting land, and s.
12(7)(c), regarding consultees on byelaws for inland waters.
sportscotland recommends that the consultative provisions of s. 12
(7)(c) should apply to all byelaws, such that those engaging in sports
and recreational activities would be consulted, irrespective of
whether the byelaws apply to land or to inland waters.

h. Further matters of substantial concern
sportscotland has several other substantial concerns regarding elements of the Bill -

i. powers of Ministers to modify access rights and provisions [s. 4, 8]
- the Bill will give Ministers powers to make orders to modify significant
sections of the Act with regard to access rights.  sportscotland is advised
that Ministers and/or a Parliamentary committee considering such an
order are not obliged to consult interest parties and committees cannot
amend such an order.  sportscotland recommends that Ministers be
required to consult interested parties, and to report to Parliament
on such consultations, in respect of orders seeking to amend
provisions of the Act relating to access rights and the exercise of
these.

ii. exclusion of lands held privately by the Queen [s. 6(e)] - while
recognising the importance of security, this section excludes access
rights from the Balmoral Estate at all times. Lochnagar, adjacent



mountains and Glen Muick are important areas for mountaineering, hill-
walking and sight-seeing.  sportscotland recommends that access
restrictions should only take effect when Royal persons are
resident, and should not extend to Glen Muick and the adjacent
mountains at any time.

iii. exclusion of those conducting a business or other activity,
commercially or for profit, etc. [s. 9(2)(a)] - these provisions may
severely restrict the activities of outdoor instruction and guiding
businesses - many of which are vital to the development of outdoor skills
and safety, and the contributions of activity tourism to the rural economy.
For example, a commercial outdoor centre will require permissions,
possibly with a charge, from all riparian owners to canoe on a river, and
a mountain guide will require permissions from owners of mountains and
access land.  sportscotland recommends that the Bill makes
specific exceptions to s. 9(2) for organisations and businesses
providing outdoor skills training, guiding and safety awareness.
However, the Code should not enable, for example, a riding, trekking or
mountain bike centre to use land intensively (in time or spatial terms),
without the owners’ approval.

iv. local authorities’ powers to exempt land, or conduct, from access
rights (s. 11) - while recognising the potential need to regulate access
rights, sportscotland is concerned that the Bill does not define the
purposes and circumstances in which such powers may be applied.
sportscotland recommends that –

a. the Bill should specify the purposes to which such orders should
be applied (cf. purposes of byelaw set out in s. 12)

b. local authorities should be required to demonstrate the need for
restrictions by orders and that these comply with Parliament's
intentions.

v. core paths plans and lists (s. 17, 18) - sportscotland welcomes the
duty on local authorities to prepare and consult on core paths plans and
recognises that core path networks are essential components of the
management of access rights.  Consequently, sportscotland
recommends that the Act should give each local authority a duty to
create, enhance and maintain core paths, as shown in core path
plans.  sportscotland understands that this duty will need to be
supported by the Scottish Executive providing appropriate funding to
local authorities for this purpose.

vi. provision of open-ended powers to Scottish Natural Heritage (s. 26)
- the Bill will provide SNH with extensive, open-ended powers to prohibit
or restrict the exercise of access rights in the interests of safeguarding
the natural heritage.  sportscotland respects SNH’s goodwill towards
sports and recreation and believes that, generally, SNH and its agents
will act responsibly to protect the natural heritage.  However, the
inclusion of the terms "natural beauty" and "amenity" introduce an
unwelcome subjectivity to SNH’s powers, which could be used to the
detriment of specific activities (e.g. impacts of brightly coloured sails in
the landscape, walkers objecting to riding on a multi-use path or a
beach).



As a result of the above concerns, sportscotland recommends that -
a. the extent of powers to be given to SNH (s. 2, 26) require further

consideration by the Parliamentary committees and should be
restricted to the provision of information to assist the protection
of specific features of the natural heritage

b. the terms "natural beauty" and "amenity" should be omitted
from the definition of "natural heritage" within s. 26(3) of the Bill,
for the purposes of defining SNH’s powers

c. SNH’s powers should be subject to appeal provisions.

Appreciation for the opportunity to comment and desire to make oral
representations
sportscotland is grateful for this opportunity to comment on the Bill and reiterates its
desire to make oral representations to the respective Parliamentary committees on
behalf of sport and outdoor recreation in Scotland.

A Dempster
Chairman



J2/02/1/132

SUBMISSION FROM THE CONVENTION OF SCOTTISH LOCAL AUTHORITIES
(COSLA)

COSLA welcomes the opportunity to give written evidence to the Justice 2
Committee on the Land Reform (Scotland) Bill.  COSLA and it’s member councils
have been particularly active in the debate leading up to the publication of the Bill.
We will be submitting more detailed evidence to the Committee at stage 2 and would
welcome the opportunity to provide oral evidence on the Bill.

Part 1 ACCESS RIGHTS

COSLA welcomes the broad thrust of the proposals relating to access and
recognises the substantial improvements made to the Bill in its current form. COSLA
notes the new version of the introduction to the Bill and has concerns about some of
the new wording.  COSLA would prefer to see this Bill confirming access rights
rather than conferring.  Many people in Scotland believe that they have this right
already.  COSLA also notes the introduction of the word regulate, and would prefer
to see the emphasis being placed on management……… hence "confirm and
manage public rights of access" should be the purpose of the Act.

In COSLA’s earlier submission to the Executive we sought assurances that local
authorities would be given 'direct and adequate funding’ to meet their new
responsibilities.  We welcome the information in the financial memoranda but we
believe that there is a need for further clarification from Ministers on this matter.

Whilst the aims of the Bill relating to access are fully supported, it would fall on local
authorities to make the Bill work.  It is in this context that COSLA will be proposing a
number of amendments.  The most significant changes are:-

COSLA sought two new duties in it’s earlier submission – “a duty to plan for and
facilitate a responsible right of access and a duty to create and manage core
path networks”.   The first of these duties is contained within the Bill but not the
second.  We believe that this is a serious omission.  Without a clear duty to
implement the planned networks, there is a danger that real difficulties will emerge
on the ground.

COSLA welcomes the wider statement of process regarding Paths and Core Path
Networks set out in sections 17 & 18, but would welcome the opportunity to develop
these further, with the Executive's officials. There are issues about the '2 year'
timetable, which require clarification, because it is likely that some authorities will not
be able to complete all the work in this time.  The relationship to the development
plan must also be clarified.  This also clearly relates to the omission of a duty to
implement the Plan (see 4.1 above).

COSLA has concerns about some of the legal definitions of Curtilage. There are
clear problems with the clause at 6(b)(iv) which states that curtilage, in relation to a
house, relates to "sufficient adjacent or associated land to enable a persons living
there to have reasonable measures of privacy and undisturbed enjoyment of the



whole". This undermines the wider accepted and tested definitions of curtilage and
should be dropped.  There are also fears that unless guidance (interim if necessary)
is given regarding farm steadings then there will be many difficulties to deal with.
COSLA has accepted that farm steadings should be seen as curtilage, but also
believes that this should not be used as reason to close routes unless alternatives
around a steading have been found.

COSLA has concerns about some of the legal definitions of Liability,  In the Act there
has to be a much clearer statement about liability. It is felt by COSLA that in dealing
with responsible access, the access code should give guidance on liability issues
which bear on responsibility. It should stress the need for persons exercising access
rights to bear personal responsibility for their actions, be correctly clothed, etc. It
should also contain guidance that persons exercising access rights across land can,
and often will, encounter risks from weather, ground conditions, the physical nature
of the terrain, etc.

Conducting a business – we are concerned about section 9 (2)(9) excluding
business and commercial activity on the basis of this exemption, the activities of
outdoor centres, trekking companies etc could be excluded from the access rights.
Given the significance of tourism in Scotland and the difficulties in policing or
enforcing this section we believe that this exclusion should be dropped.

COSLA questions why it is necessary for Ministers to have the power to alter the
fundamental sections of the Act at 1, 2 & 3. Clearly, it is quite normal that Ministers
reserve the power to make Regulations. In Part 1 of this Act, the access code serves
this purpose. However, Sections 4 and 8 go much further that this and give Ministers
a much wider power to alter fundamental sections of the Act, without reference to
Parliament. As a matter of parliamentary practice, this is extremely unusual. It is
suggested that these sections should be deleted unless clear reasons can be
demonstrated why they are necessary.

Parts 2 and 3: COMMUNITY RIGHT TO BUY AND CROFTING RIGHT TO BUY

COSLA strongly supports the case for Land Reform.  Highland Council, for example,
has direct knowledge and experience of community land purchases, and their
experience has shown that communities taking responsibility for land ownership and
management have secured significant benefits.  We welcome the changes made to
the earlier draft Bill in respect of lotting, broadening the right of appeal, additional anti
– avoidance measures and no restrictions on subsequent disposals.

We remain concerned, however, that the proposals in the Bill are too complicated
and inflexible and are therefore unlikely to be taken up to any great extent by rural
communities.  COSLA supports the following changes in the Bill which are being
promoted by Highland Council.

Community right to buy

6.1 Eligible community body – The proposed requirement for interested
community members   to set up a specific company limited by guarantee to register



an interest in a precise area of land is too bureaucratic and fails to allow for other
options already successfully applied.

✓ Existing bodies and organisations representative of local communities should be
able to register a general interest in land within their area, for example, Community
Councils, Local Enterprise Companies, Local Authorities. Other types of community
body, including Partnerships (e.g Knoydart Foundation), Trusts (e.g Isle of Eigg
Trust), Companies Limited by Shares, should be acceptable.

6.2 Community area – Basing the definition of communities on polling districts will
cause  difficulties   where such districts do not properly reflect the local
COMMUNITY OF INTEREST. For example, Eigg is within a polling district
encompassing all four of the Small Isles, and the Loch Shiel jetties extends over five
polling districts.

✓ Community areas should be defined on the basis of detailed postcode units,
building up to form the community of interest. This should be on a self-determining
basis, subject to an appeals procedure to the relevant local authority where
communities in adjacent postcode unit areas consider they should be included (or
excluded).

6.3 Membership and balloting – A minimum membership of 20 persons continues to
fail to take account of the small nature of many rural communities. A minimum 50%
response to a local ballot on whether to proceed with purchase is likely to be
onerous, especially if linked to registered electors within polling districts.

✓ The minimum membership of community bodies should be reduced to 10. A simple
majority of a poll within the community area should be sufficient to demonstrate local
support for land purchase, as in General Elections.

6.4 Registration – A land area for which a community registers an interest may not
come onto the market for decades (if not centuries), yet renewal of interest is
expected every five years. Late registration after land comes onto the market is only
permitted on an “exceptional” basis.

✓ Any need for renewal of interest should simply be by written reiteration. Late
registration by communities after land comes onto the market should be generally
possible (the recent case of the Island of Gigha showing how important this provision
will be).

6.5 Ministerial Discretion – There are far too many instances where decisions can be
taken at “ministers’ discretion”.

✓ The basis for decisions made at ministers’ discretion should be in the public
domain in the form of relevant guidance.

6.6  Valuation – Taking into account any “peculiar interest” of a person in the
valuation of     land could distort the price well above what could be considered a
general average.



✓ The land should be assessed at what can reasonably be accepted as customary
and typical values for land in the area.

6.7 Compulsory Purchase Powers – Existing CPO powers are inadequate.

✓ There should be enhanced powers for compulsory purchase where land is a key
area of strategic importance for a community development or a last resort in cases
where a landowner displays irresponsible behaviour towards the public interest.

Crofting community right to buy

6.8  Crofting Community Body – Crofters should be able to do collectively and easily
what they can already do individually. There is a concern by crofters that non-
crofters in a community could frustrate their land management aspirations. However,
an inclusive approach to community development is crucial. The Council welcomes
the reduction of the minimum membership of the CCB to 20, but this still does not go
far enough given the very small size of some crofting communities.

✓ Membership of a crofting community body should be open to all registered crofters,
their families and all other individuals living within the township(s). However the
relevant Grazings Committee(s) should take the initiative in setting up such a body.
The minimum number of members should be set at 10 rather than 20 (90% of
Grazings Committees are 10 persons or less – per Crofters Commission).

✓ The number of Directors should be determined by the CCB, whereupon the
relevant Grazings Committee(s) should nominate the majority (who need not
necessarily be registered crofters), with the remainder elected from the wider
community.

6.9  Decision to proceed with purchase – The need to conduct a ballot in the crofting
community area to secure a majority vote is an additional bureaucratic hurdle and
could have to include households with little interest in the proposal.

✓ The decision to proceed with purchase should rest with the crofting community
body. A vote should be carried out within the CCB and a majority of the members
should indicate their support.

6.10 Valuation of crofting land – Following the same approach for land valuation as
for the community right to buy provisions ignores existing crofting rights to acquire in-
bye land at 15 times the annual rent. Existing valuations include any peculiar
interest, depreciation of value, and disturbance to the remaining estate.

✓ Croft land for purchase should be valued at 15 times annual rent, revised to reflect
current values with a modest increase for mineral and sporting rights. Due allowance
must be made for any past improvements to the land as a result of investment by
crofters and the wider community.

6.11 Salmon Fishings – The inclusion of salmon fishings within the definition of
eligible croft land where they are within or contiguous to land proposed for purchase
risks investment in well-managed fishings being held back because of insecurity of



title. This position is worse than in the draft bill, when salmon fishings were defined
within eligible additional land, and so a non-consenting owner(s) could appeal to the
Land Court. No such appeal would now be possible.

✓ Salmon fishings should be removed from the provisions of Part Three of the bill,
but with crofting community bodies, as well as communities, able to register an
interest under Part Two of the bill. In addition, provisions should be made within the
forthcoming Local Government Bill for ill-managed salmon fishings to be
compulsorily purchased by Local Authorities on behalf of communities where this
would contribute to local wellbeing.

A key additional aspect of land reform

6.12 Tenant Farmers’ Right to Buy – No provision is presently included for tenant
farmers to purchase land, although this was originally considered by Government in
the early raft of possible land reform measures.

There should be provisions for a tenant farmers’ right to buy either within this bill or
within forthcoming agricultural hodings legislation. This should preferably be along
the lines of Part Three (tenant farmers’ right to buy at any time) or, if it is still
considered that this would risk halting the letting of land, along the lines of Part Two
(tenant farmers’ right to buy at sale/transfer). In this latter case, however, this should
also be possible at transfers on inheritance. The valuation should be at open market
value as determined if necessary by the Land Court. To ensure its continued use for
agriculture, such land should be zoned for agricultural and ancillary use in Local
Plans.

J Harris, Director of Policy and Legislation and B Christie, Head of Policy and
Legislation



J2/02/1/133
SUBMISSION FROM THE COAL AUTHORITY

The Coal Authority welcomes the opportunity to take part in the first stage of the
parliamentary process in connection with the Land Reform (Scotland) Bill.  We
recognise the general principles of the Bill.   We would not intend to make
submissions on the Bill overall but would wish to draw the attention of the Committee
to one particular matter of concern.

Section 1(4) of the Bill makes it clear that access rights are exercisable below, as
well as on, the surface of the land.  Whilst we have no difficulty with that as a general
principle, we would wish to see a specific qualification to exclude mine workings.
This suggestion is made on the grounds of public safety.

We note that the present Bill has a new section, section 6(i), which provides that
access rights are not exercisable over land which is used for the working of minerals
by surface workings (including quarrying).  This is an improvement which we would
welcome.  We note, however, that this would not cover land no longer used for such
purposes.  Similarly, we understand that existing mining operations would come
within the exemptions of section 6(b)(ii) or section 6(h)(i).  Our concern, though, is
with disused coal mines and underground workings and shafts.  It is our
understanding that, in terms of the Bill as presently drafted, these would be subject
to the exercise of access rights.  In our view, this raises serious safety issues.

There are in Scotland many disused coal mines and underground workings,
shafts and, indeed, an underground roadway network created for coal
mining purposes.  The locations of all such shafts and roadways are not
necessarily known and recorded.  This creates obvious difficulties for their
practical supervision and maintenance.  Where we become aware of any
potential danger, we take steps to seal the shaft in question, but it would be
quite impossible to identify all such dangers.  From time to time, walkers and
others accidentally fall into disused mine workings.  We are very conscious of
possible dangers involved.

The physical condition of many old mines and shafts presents an obvious risk.
In addition, gas and minewater can and frequently do collect in
underground passageways and present potentially fatal danger to anyone
entering them.

We are concerned that the Bill, as drafted, will allow access underground
and specifically to disused underground workings, and that this will make it
very difficult for the Coal Authority to take appropriate steps to protect public
safety.  We are not opposed to the principle of underground access but we
would wish to see the Bill amended to provide for exclusion in section 6 of
disused mine workings.

In our view, such an exclusion would cause no prejudice to anyone wishing to
exercise recreational access rights.  We appreciate that pot-holers require



underground access, but this does not at present and should not extend to
the disused workings in question.

We consider that the solution may be achieved through a relatively
straightforward amendment.  We believe that this is not a controversial
question and that public safety should be paramount.

We would be very pleased to provide further information, either in writing or
orally, if that would assist the Committee.

S Brook Shanahan
Solicitor & Secretary



J2/02/1/134

SUBMISSION FROM THE SCOTTISH MOUNTAIN LEADER TRAINING BOARD

In our response to Part 1 of the draft Bill (Access Rights), we highlighted the Board’s
schemes of training, their promotion of responsible behaviour in the Scottish
Countryside and respectful attitudes to those who live and work there. We maintained
that a contemporary approach to access had to be constructed on the basis of
education and co-operation rather than compliance and compulsion. Further, we argued
the need to foster a culture of mutual respect and deference between the public and
land managers. In short, such an approach should be primarily through a well
considered Code of Access and not by the introduction of complex legislation.

In our opinion, the recently published Bill strikes a better balance between user and
landowner rights and responsibilities. The Scottish Executive is to be congratulated on
the significant changes that have been made, particularly in relation to the following
deletions:
• Emergency suspension of access rights by Local Authorities
• Temporary suspension of rights by landowners
• Criminal offence for trespass

Similarly, the following amendments are welcome:
• The incorporation of inland water into the definition of “land” particularly in relation to

the section on byelaws.
• The duties owed by Local Authorities to uphold access rights and to establish plans

for core path networks.
• The mention that the liability of Landowners is unaffected by the Act.

However, there remain some areas of concern for us, none more disturbing than the
conduct referred to in Section 9 (2) (a) ‘Conducting a business or other activity
which is carried on commercially or for profit or any part of such business or
activity’.

The text of Section 9 ’Conduct excluded from access rights’, rightly cites examples of
irresponsible (and therefore unlawful) behaviour and few would disagree with such
conduct being excluded. However, we feel that business and commercial activities,
referred to in (2) (a), is unjustly portrayed as, in some way, undesirable and not in the
Scotland’s interest. We would strongly argue otherwise.

In the absence of any convincing explanation as to why a business or commercial
organisation should qualify for exclusion from access rights, we are left to ponder how
this clause might be interpreted. Does it mean that any provider who receives payment
for leading and instructing groups in the countryside forfeits access rights? This
scenario would include private operators who receive direct payment from clients, free-
lance instructors who are sub-contracted to other businesses, organisations or local



authorities and those salaried professionals who are employed by organisations (many
with charitable status) or local authorities to lead, instruct, train or guide.

Are we to deduce that only informally constituted groups and led voluntary groups would
enjoy the new rights of access? We do not believe that, in this context, the Scottish
Executive intends to discriminate. Thousands of leaders and instructors have been
trained and accredited through the schemes of this Board and the national governing
bodies of other outdoor disciplines. They use their award and expertise in a variety of
ways be they voluntary, vocational or professional. However, as well as sharing their
enthusiasm for the outdoors, they also share the responsibility for educating their
charges in a whole range of environmental topics including access issues. It seems to
us, therefore, counter- productive to deny the right of access to many, who by example,
and on a daily basis, promote the notion of responsible access.

Similarly, are we to believe that the Scottish Executive seriously intends to curb or
regulate access on the part of commercial providers when it clearly acknowledges the
value of countryside recreation to the economy? If the commercial infrastructure is not
to collapse, if Scotland’s countryside is not to become inaccessible to large numbers of
visitors and if the Parliament is not to run the risk of compromising this important piece
of legislation, we urge the Justice Committee to seek clarity and then amendment on
this issue.

Other points we would wish to make are:
• Section 6 (b) (i) Exclusion of the curtilage of a building or buildings (farmyards).

Many routes, which are not necessarily Rights of Way, are through farm steadings
and would be excluded from the Right. Such passage should be protected or
alternatives provided.

• Section 6 (j) Exclusion of land on which crops have been sown or are growing.
There is no need for such a general exclusion particularly when the Access Code
could better define conduct in terms of responsibilities.

• Section 5 (2) Extent of the duty of care.
This section highlights that the duty of care owed by an occupier to a person on the
land is not affected. As mentioned above, we welcome this but feel that the issue of
users bearing personal responsibility for their actions should be clearly represented
in the Access Code.

• Our response to the draft Bill highlighted the role of the Scottish Outdoor Access
Code in the creation of a distinctive, contemporary right of access that retains our
access traditions while reflecting the need for mutual, responsible behaviour on the
part of all. The revised code has not been published as yet but it is hoped that the
content will move further the thrust of the Bill from regulation to education.



We trust that our comments will be duly considered and refer the Justice Committee to
both the Scottish Sports Association and the Scottish Outdoor Recreation Network in
respect of presenting oral evidence in the near future.

Ally Morgan
Chair



J2/02/1/135
SUBMISSION FROM BRITISH WATERWAYS SCOTLAND (BWS)

1 Introduction
British Waterways Scotland (BWS) is a division of British Waterways. BWS manages
the publicly owned inland waterways in Scotland, including the Caledonian, Crinan,
Forth & Clyde, Union and Monkland canals. It is a cross-border authority and
responsible to Scottish Ministers. The BW Scotland Group (comprising BW Board
members appointed by Scottish Ministers and others) assists the management of
BWS.

BWS has a long record of encouraging access to its waterways in Scotland. It has a
legal duty under s.22 of the British Waterways Act 1995 to encourage public access.
There are at least 10 million annual visits to BWS waterways.

As the guardian of a unique public asset of great recreational, environmental and
heritage value, BWS is committed to ensuring the greatest possible public benefit in
the use of that asset.

BWS has an over-riding duty to provide for the safe operation of its waterways. It is
vital that BWS remains able to manage access to its waterways network in terms of
the existing law, the Waterways Code, its licensing regime and its byelaws.

2 The Bill
BWS welcomes the sentiment of Part 1 of the Bill to encourage greater public access
to the countryside. It also welcomes some of the amendments made both to the Bill
and to the Access Code since they were published in draft form in early 2001.

In its submission BWS sets out certain general concerns, and recommendations for
specific changes to the Bill and Access Code.

2.1 Canals – a licensing scheme
BWS welcomes use of the canal network by unpowered craft, but it has an over-
riding obligation to manage the network safely. It regulates the conflicting use of the
canals by craft as large as commercial fishing boats and cruise vessels, and as small
as canoes, by the application of a licence system.
The Bill appears to create a right of access to canals for canoeists, rowers and the
users of other unpowered craft. At present all waterborne access to the canal system
is regulated by a licensing scheme. This scheme is designed, in the public interest,
to safely and most effectively manage conflicting use by the different types of craft
that access the canal network. Canals are artificial structures with limited space.
Water levels are artificially maintained by complex civil and mechanical engineering
infrastructure – traffic has to be managed, and at a cost. Such a licence system –
endorsed by recent Public Inquiry - assists BWS in its safety obligations, as it
enables BWS to apply appropriate conditions of use (including navigational ‘rules of
the road’) to all waterborne craft.1

                                                     
1 q.v. The Report of the Enquiry into River Safety Cm 1991 HMSO. This Enquiry considered the safety of
vessels on inland waters following the Marchioness tragedy on the Thames. It recommended the “integrated and
consistent regulation” of mixed waterway traffic.



BWS has a commitment to accommodate all responsible waterborne users, and
manages potential conflict between them by a licensing system. The British Canoe
Union currently holds an annual licence with British Waterways, and this scheme
helps to ensure safe access to the canals for canoeists. The system enables BWS to
manage group access – should, for example, a rowing club want to use the canal for
training BWS can ensure that the training can take place without interruption by other
users. The licensing scheme is also more flexible than a system of byelaws,
particularly in relation to safety issues.2

BWS recommends that all craft using the canal system continue to be managed by
licence on grounds of safety, navigation and best practice. An amendment can be
made to s.6(g).

2.2 Canals – Access Forums
BWS endorses the intention of the Executive to create local access forums.
However, BWS’ waterways network crosses 9 local authorities. There is a need for
uniformity in the management and development of access to the canal network
across Scotland. Specific canal access forums would help ensure this. There are
already groups of users for each of the canals in Scotland.

BWS recommends that a Canal Access Forum be developed for each of Scotland’s
canals. For the Highland canals this will involve only one local authority for either
canal, and could be accommodated under s.24(6) of the Bill.

2.3 Canals – Towpath use
BWS encourages pedestrian access to the towpath network in Scotland. It endorses
the definition of responsible behaviour on towpaths set out in the Access Code.
Towpaths can also be used for other recreational activities such as angling. British
Waterways currently operates a free licence scheme for cyclists. Similar to the
scheme for waterborne users, it enables BW to safely manage the towpath network,
and to indicate to cyclists those parts of the network that are unsuitable for access.

BWS and the Lowland Canals Advisory Committee (now the Lowland Canals
Steering Committee), consisting of local authorities, SNH and canal users, have
recognised that the towpath network is generally unsuitable for equestrian use on the
grounds of safety and environmental damage. BWS recommends that the Access
Code be amended to recognise that on many canal lengths equestrian use of the
towpaths may necessarily be restricted (by BWS byelaw) for safety or environmental
reasons.

Towpaths are also the primary means of access to waterways structures for their
maintenance and operation. They have to accommodate plant and equipment used
in these functions. Towpaths are also used to carry fibre optic cabling for
telecommunications and other services. BWS recognises that the Bill allows BWS to
restrict access to the towpath network where it is carrying out works in relation to its
duties as a statutory undertaker, but not all the works carried out on the towpath are
                                                     
2 For further information on this issue, BWS refers the Committee to the Appendix of its Response to the
Consultation on the draft Bill.



for these purposes – such as the laying of cables. BWS recommends that s.6(h)(i)
be amended to allow it to restrict access to land where works, which BWS is
permitted to carry out, are being undertaken.

In addition, before undertaking works BWS carries out surveys and environmental
and heritage studies, and it is recommended that s.6(h) be amended to restrict
access while activities in preparation for, or ancillary to, works are being carried out.
BWS will use all reasonable endeavours to ensure that disruption to the towpath
network is minimal.

2.4 Waterways – future visitor attractions
BWS may in the future construct visitor attractions on the canal network. BWS may
charge an entry fee for public access to these attractions. The Bill, as drafted, does
not appear to allow the operators of future attractions, where the requirement to pay
for entrance extends over a period of 90 days, to restrict access. BWS recommends
that s.6(g) of the Bill is amended to allow the operators of future visitor attractions to
charge for entry.

2.5 Waterways – planning permission
BWS has certain development powers under the GDO provisions of the Town and
Country Planning Acts to carry out certain works without requiring planning consent.
BWS recommends that s.7(2) be amended to include any development or change of
use under GDO powers.

2.6 Waterways – waterborne sporting activities
BWS manages and facilitates the use of its waterways for waterborne sporting
activities such as regattas and rowing trials. A sailing club currently holds a lease on
one of BWS’ reservoirs to hold sailing matches. BWS notes the restriction on access
in s.6(f)(ii) in the Bill and recommends that s.6 is amended to clarify that access
restrictions under that section apply both to land and inland waters.

BWS welcomes the advice in the Access Code relating to “Sporting and other
events” and recommends that this section be extended to include waterborne
activities.

3 The Outdoor Access Code

Section 5: Interpreting the rights and responsibilities

3.1 “Canals”
BWS welcomes the advice in relation canals and inland water set out in the Code. In
relation to canals it recommends that the first sentence of guidance be amended to
reflect the use by BWS of its licensing scheme. The exclusion of the right of access
to locks and tunnels should also include the approaches to such structures.

3.2 “River banks” and “Rivers and lochs”
BWS endorses the guidance given by the Code in respect of these areas,
particularly in relation to waterborne activities.



3.3 “Canoeing, rafting & rowing”, “Cycling” and “Horse riding”
BWS endorses the guidance in the Code for these activities and recommends that
specific guidance reflecting recommended behaviour in canals or on towpaths is
restated here, particularly where the towpath is only suitable for pedestrian use.

4 The Land Reform (Scotland) Bill and Access Code – specific
recommendations

Section Recommendation

6: Land over
which access
rights not
exercisable

This section should be amended to: -

Include inland water as land in respect of which access rights
can be excluded
Include BWS’ existing licence scheme for waterborne and cycle
access
Better define the extent of works which can necessitate the
temporary closure of access routes
Include waterborne sports in s.6(f)

Make provision for future visitor attractions in s.6(g)

Include environmental surveys and other preparatory works in
s.6(h)

7: Provisions
supplementing
and qualifying s.6

This section should be amended to: -

Include development under GDO powers

9: Conduct
excluded from
access rights

This section should be amended to: -

Include conduct in breach of the Waterways Code

Include conduct by those taking access causing obstruction to
others exercising their access rights

24: Local Access
Forums

Include provision for the creation of canal access forums

Access Code

Key Principle 5:
Interpreting the
rights and
responsibilities
Canals Include reference to BWS’ licence scheme for waterborne and

cycle access. Include the approaches to locks and tunnels in
areas to which access rights do not apply.

Canoeing, rafting
and rowing;
cycling; horse
riding

Restate specific guidance in respect of canals, particularly where
towpaths are only suitable for pedestrian use.





J2/02/1/136
SUBMISSION FROM A ROGERSON

The revisions made recently have in the main been enlightened and  progressive and
seem to hold more closely to the good work of the Access Forum. My remaining
concerns are where the revised Access Bill does not pay regard to the simple provisos
of the historic situation in Scotland: namely that as long as you are not doing any
damage, and as long as you and are not disturbing anyone’s privacy, you can walk
freely.

Commercial Users
The Bill is to make a distinction between private individuals, and those engaged in a
commercial enterprise, say a mountain leader and a group of students.
Those earning money are not by definition doing more damage (or any damage at all),
nor are they taking anything away: a Bill which criminalises what is after all merely a
perceived lack of courtesy would be outrageous. The test should be, what damage has
been caused, whose privacy has been invaded?  There is no difference in negative
impact between on the one hand, 5 private individuals and on the other, a leader and 4
students.  On the positive side, the latter group is benefiting the landowner by educating
prospective walkers, by encouraging responsible attitudes and good practice on the hill
and benefits rural areas by increasing visitor numbers, and where the commercial
concern is locally based, eg an outdoor centre, provides employment. Denying access
to commercial and local authority outdoor centres, clubs etc, and giving landowners the
right to charge for access to the hills is completely unacceptable. Landowners receive
government support in a variety of ways and must in return not obstruct others seeking
to make a living through instruction and education.
Landowners concerns about large scale events etc, could be addressed by the Bill
requiring clubs, competitive events, any large scale commercial enterprise, involving
more than a certain number, to seek permission. The Access Code should recommend
this as good practice for all organised groups

Grass as a crop
Grass is almost everywhere and this seems to give landowners a Suspension of
Access power in another guise. Again the test should be: if walkers cross in this case
cultivated land, what damage will be done? The elevation of grass into the crop
category gives landowners a catch-all to deny access to just about anywhere they
choose.
There can no quibble with avoiding cereals, root crops, silage, etc but then these are
crops in the true sense, ie something that is planted, tended and harvested. Walkers
are responsible, and history shows they avoid these areas anyway. The Bill as
envisaged however would seem to allow a landowner to deny access to, and/or take
legal action against someone for walking across a field even though they have done no
harm, simply because it is defined as grassland.  This is not acceptable.  It is enough to
say that exercising responsible access requires that you do no damage. That is simple,
clear, and requires no adornment.



Curtilages
It is reasonable that privacy be respected and that a house and its immediate
surroundings should not be open to uncontrolled access.  However, where a path or
right of way of long standing passes through a farmyard or near to a country house (as
is often the case on a hill approach), these would appear to be under threat from the
revised Bill. The Bill must protect rights of way near or through curtilages.
Established landowners who have lived with through access have not raised this a
major concern.  Prospective buyers of farms, estates, country houses, etc must be
informed of all access agreements,  permissive paths and rights of  way: the existence
of these should be recorded in title deeds. Local authorities must have the power to
insist on such paths remaining open. Landowners must be obliged to co-operate where
a reasonable compromise such a minor diversion away from/around a dwelling has
been proposed.

Thank you for your consideration of these points.



J2/02/1/137
SUBMISSION FROM THE ASSOCIATI0N OF SALMON FISHERY BOARDS

A.  Crofting Community Right To Buy (Part 3)

The Association welcomes the opportunity to present further evidence on the subject of
the Land Reform (Scotland) Bill with particular regard to Part 3 of the Bill, the Crofting
Community Right To Buy. We have also included some comments on Part 1 of the Bill
relating to Access.

District Salmon Fishery Boards (DSFBs) are statutory organisations empowered by the
1986 and previous Salmon Acts, principally to protect and improve salmon fisheries.
Boards are made up of proprietors of salmon fishing rights (both net and rod fishings) as
well as local angling representatives and tenant netsmen. Following the Order created
in 1999 - allowing further flexibility in the composition of Boards and which reflected the
recommendations of the Salmon Strategy Task Force Report (1996) - co-opted
members and observers from SEPA, SNH Local Authorities and other interested parties
are increasingly being included on Fishery Boards.

District Salmon Fishery Boards are therefore responsible for the sound and effective
management of salmon fisheries and, in order to allow them to discharge this
responsibility effectively, they have a statutory power to collect an annual levy based on
the rateable value of fishings in their Board area. This pays for the running costs of the
Board and the management and protection of the fishery as a whole. The Salmon
Strategy Task Force Report (1996) Section 4.13-4.16 indicates how the funding
mechanisms of salmon fisheries management in Scotland work, both in terms of funds
raised by Boards (estimated at between £2-2.5m/annum) and expenditure in addition to
Board levies.

Over and above the statutory levy, proprietors can, and generally do, raise vitally
important extra funds to pay for the management of individual fisheries through support
of research programmes, capital works, staff costs etc. Much of this work is now
conducted by a comprehensive network of Fisheries Trusts/Foundations which are
heavily reliant on this ‘extra’ expenditure and provide an important role in informing
good management by Boards.

In recent years DSFBs and Fisheries Trusts have been involved in a substantial effort to
conserve salmon stocks with extensive programmes of stock and habitat enhancement,
reduction in net exploitation, and a rapid increase in the promotion of catch and release.
The Association’s interest in this proposed legislation is, therefore, principally in its
effect on this progress and on the management and expenditure on salmon fisheries in
the Crofting Counties. It is imperative that all the possible implications for the continuing
sound management of Scottish salmon fisheries and salmon stock conservation are
considered fully to ensure that high quality management, and the funding required to
support it, continues to be encouraged and protected.



Part 3 of the Land Reform (Scotland) Bill [Ref: Part 3, Chapter 2, 70 (6) (a) & (b) defines
sustainable development as being calculated to:

1. “Provide increasing social and economic advantage to the crofting community”.
2. “Protect the environment”.
3. A further demonstration of wider public benefit would normally be associated with

compulsory purchase powers. In the case of salmon fisheries - good stewardship
of the resource would be the minimum requirement for demonstration of that
benefit.

Therefore, in order for the legislation to be legitimately used, it would have to
demonstrate that its use resulted in a significant social and economic advantage for the
community and enhanced protection for the environment. It would also need to
demonstrate that it exceeded, or at least matched, that which was in place under
existing management arrangements. A significant demonstration of wider public benefit
must also be demonstrated if the communities in question are to enjoy the right of
compulsory purchase - 3.

Our principal area of concern lies in the perception that exists that salmon fisheries will
automatically generate a revenue surplus which would become available to
communities for their economic development. In reality, high quality and effective
salmon fisheries management will often come at a cost-neutral or net cost to proprietors
and may only rarely generate a meaningful profit. Financial surplus, where it exists, is
often used to support other aspects of management, including fisheries trusts, fisheries
infrastructure, staff, research programmes and other amenities. This reinvestment in
Scottish fisheries has underpinned the considerable success of Scotland’s salmon
fisheries compared with other countries.

Given that salmon stocks and the fisheries they support are currently experiencing
problems, the resource can ill afford any loss of investment at this time. Indeed in some
areas, such as the West Coast, where stocks have collapsed in a majority of systems
and which may be particularly affected by this legislation, this investment and
commitment to long-term management has and is being sustained against a
background of declining fishing income and little short, or even medium, term
expectation of recovery in the fisheries.

We understand, from the proposed legislation, that public funds will be made available
to acquire fisheries. However, we believe it is extremely unlikely that public funding will
be made available to cover the running costs of these fisheries on a long-term basis. If
high-quality management is to be retained, the inevitable conclusion to be drawn from
this is that community proprietors would have to raise substantial revenue from leasing
fisheries (as existing proprietors do) to provide adequate investment to ensure the
sustainable management of the resource.

This leads to 4 possible scenarios:



1. The fishery generates a profit over and above a necessary level of investment
required to manage that fishery in a sustainable manner. In such a case surplus
revenue could be used to cross-subsidise other aspects of community development.

Social and economic advantage to community provided by a surplus generated
by the fishery.
Sufficient funds also generated to manage fishery properly. Environment
protected.
Community benefit demonstrated. Public interest protected.

Acquisition meets criteria laid out in the Bill

2. The fishery runs on a cost-neutral basis with all revenue generated by the
resource being reinvested back into the resource.

No social and economic advantage to community demonstrated.
Fishery managed properly. Environment protected.
No community benefit demonstrated therefore no public benefit.

Acquisition fails to meet criteria laid out in the Bill

3. The fishery runs on a cost-neutral basis but the community attaches a greater
priority to other community developments resulting in a diversion of investment and
hence a decline in the quality of management.

Social and economic advantage to community demonstrated.
Decline in investment in and quality of management of the fishery. Environment
not protected.
No community benefit. Public interest not protected.

Acquisition fails to meet criteria laid out in the Bill

4. The fishery runs at a loss. In this case the community would find itself with a
liability to which the inevitable response would be a reduction in investment in the
fishery and/or a possible increase in exploitation.

No social and economic advantage to community demonstrated.
Decline in investment in and quality of management will lead to a decline in
salmon stocks and the quality of that, and possibly neighbouring, fisheries.
Environment not protected.
Creation of a liability for the community. Public interest not protected

Acquisition fails to meet criteria laid out in the Bill



Conclusion

As stated above we believe that few salmon fisheries in Scotland, particularly those
experiencing stock problems, generate the desired  ‘surplus’ revenue and, where they
do, that surplus is often reinvested in the fishery. We therefore believe that any crofting
community purchase would have great difficulty in demonstrating that the community
and wider public interest would be served without prejudicing the continuing investment
in the fishery and hence the desired quality of management of the salmon fishery
resource.

The threat of compulsory purchase will also undermine security of title and hence the
willingness, or the ability - as in the case of assets held by Trusts - of proprietors to
invest in fisheries management, over and above their statutory financial commitment to
the Board.

Furthermore, the proposed mechanism for the acquisition of fisheries, which would
allow for the compulsory purchase of salmon fishing rights contiguous to crofting land,
could result in the fragmentation of fisheries into non-viable units that would be
damaging to:

• the management of fisheries of neighbouring owners
• the management for the new community owners
• the attractiveness of fishing opportunities to angling tenants from both within and

without Scotland
• existing arrangements with angling clubs and associations many of which own or

have long-standing leases on water for modest rent.

The removal of the compulsory purchase element of the legislation leaving salmon
fishing rights to be included under Part 2 of the Bill, would:

• protect the existing all important non-statutory investment in Scottish salmon
fisheries

• encourage the development of angling club ownership of salmon fisheries which, in
many parts of Scotland (including the Highland area), have a good track record of
sound management.

• ensure that fisheries were maintained as viable units rather than being created
simply as a consequence of an association with crofting land.

We accept that the intentions behind the Land Reform Bill are to diversify land
ownership in Scotland. However, with regard to salmon fishings we believe that the Bill
could achieve diversification and retain existing investment and commitment by
proprietors much more readily and comprehensively, throughout Scotland, if the
provision for compulsory purchase of salmon fishings was removed from the Bill.

B. Access (Part 1)



The Association wishes also to raise some concerns relating to the proposed legislation
on access.

Rivers by their nature tend to concentrate access in a way which may not occur on land.
This applies both to access on the water and on river banks. Fisheries depend, for
amenity and disturbance reasons, on an ability to manage access at certain times of the
season and day. We use the word manage advisedly because, in many cases,
bankside access can be managed in such a way as to ensure that fishing and access
need not interfere with each other. However, there are certain areas where access to
the river-bank (in gorge areas etc) may render the fishery unusable. In such areas
limited managed access by the river manager could resolve this conflict without any
material loss of freedom to the access taker. However, the Bill, as drafted, gives the
land manager no legal or even advisory [Section 14 (1) (a)] capability to manage access
without recourse to Local Authorities for an Order, and if this were to have effect for
more than 30 days, confirmation by the Minister is required. The balance in the draft bill
struck between responsible access taken by the public and responsible control of that
access by the landmanager has now been removed and a significant burden of
responsibility for administrating access arrangements has been placed on Local
Authorities. We therefore would wish to see the return of some provision for fisheries
managers to be able to reasonably and responsibly manage access where there was a
demonstrable conflict between access takers and fisheries interests.

Section 12 (2) (c) (ii) gives the power of making byelaws to Local Authorities to prohibit
or regulate ‘the taking place of sporting and recreational activities’. Whilst we
acknowledge that conditions have been attached to the use of this power [2 (3-8)], we
would not wish to see these powers being exercised to prohibit a legitimate recreational
activity, of considerable commercial consequence, simply in favour of better access.

A Wallace
Director
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J2/02/1/138
SUBMISSION FROM A WIGHTMAN

INTRODUCTION

I welcome the opportunity to provide written evidence on the Land Reform (Scotland)
Bill. I will concentrate on Part II since, although I have an interest in Part I, there are
others who are taking an active and substantial interest in the topic - similarly for Part
III. In light of the extensive involvement in the whole process of land reform, I beg the
Committee’s indulgence to overshoot their proscribed maximum of 4 pages.

As background I would draw Committee Members’ attention to the Briefing Papers
prepared at various stages in the history of this Bill: -

Briefing I (White Paper of July 1999) http://www.caledonia.org.uk/land/brief01.htm
Briefing 2 (Ministerial Statement Nov
1999)http://www.caledonia.org.uk/land/brief02.htm
Briefing 3 (Draft Bill) http://www.caledonia.org.uk/land/brief03.htm
Briefing 4 (Also on Draft Bill) http://www.caledonia.org.uk/land/brief04.htm

I submitted no formal response to the Draft Bill but Briefings 3 & 4 were sent to the
relevant Ministers and civil servants for information.

Finally, Members attention is also drawn to Scotland: Land & Power (Luath Press,
1999) in which I discuss some of the political ideas behind current interest in land
reform more thoroughly. Free copies were sent to all MSPs at the time of publication.

BROAD PRINCIPLES

FIRST - Evidence has yet to reveal a country anywhere in the world with a more
concentrated pattern of private landownership. This simple fact, allied to the
remarkably liberal and unregulated market in rural land, is at the heart of the problem
of landownership in Scotland.

No community can develop its full potential when decision-making is in the hands a few
owners of local estates, no matter how well run the estates might appear to be.
Development is about liberating and empowering people. Arguing that well-run estates
do this is Victorian paternalistic cant. A small-scale pattern of landownership allied with
communal ownership, in contrast, disperses power, creates less potential for abuse
(which if it does occur is over a much smaller area and impacts on far fewer people),
and less scope for disinterest and apathy. In short, more landowners and more real
involvement through ownership means more diversity, more investment, more
opportunities, and more accountability.

Presenting the community right to buy as the “essential core of land reform” (Policy
Memorandum para.22) is thus to treat the symptoms of the problem and not the
causes. Perhaps the single greatest cause of the concentrated pattern of private
landownership is the law on succession which lags some 200 years behind the rest of
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Europe in denying any inheritance rights (beyond the family home) to children or
spouses.

SECOND - There are two goals identified in the Policy Memorandum as necessary to
achieve the objective of land reform. These are: -

increased diversity in the way land is owned and used: in other words, more variety in
ownership and management arrangements (private, public, partnership, community,
not-for-profit) which will decrease the concentration of ownership and management in a
limited number of hands, particularly at local level, as the best way of encouraging
sustainable rural development; and
increased community involvement in the way land is owned and used, so that local
people are not excluded from decisions which affect their lives and the lives of their
communities.

Will this Bill achieve these goals? In terms of the pattern of landownership, Scotland
already has an incredibly diverse array of landholding types. What is needed is not
greater diversity but a fundamental shift in favour of certain aspects of that diversity -
namely community, not-for-profit and individual ownership. The goal talks of private,
public, partnership, community and not-for-profit - 5 different arrangements for
landownership - and yet the Bill aims to advance only one of those, namely community
ownership. There is nothing in this bill to promote the other 4.

THIRD - The terminology is confused. Although Part III of the Bill can be considered a
right-to-buy, Part II is not. Instead, it provides a form of pre-emption right. The title of
the community right-to-buy should thus be changed so as to more accurately reflect its
purpose before the public become further confused.

FOURTH - It is worth noting in passing that many of what I regard as the wider failings
of this bill are due, not to failings in the consultative process of the Scottish Executive,
but to the failings of its predecessor, the Land Reform Policy Group and the Scottish
Office. Donald Dewar, in his 1998 McEwen Lecture in Aviemore on 4th September
1999 stated quite categorically, “I wish to be absolutely clear that I regard this right (the
community right to buy) as an essential prerequisite of land reform. The problems must
be overcome and the right must be established”. This statement was made as he
launched the consultation document outlining 75 proposals for land reform. Clearly the
community right-to-buy was preordained and any subsequent analysis which revealed
deficiencies or problems could not, without a political u-turn, properly influence the
development of public policy on the matter from that point on.

NOTWITHSTANDING the above, I welcome this bill as a sincere effort to begin the
process of land reform. This Bill, whilst modest in scope and ambition, will be of some
use and will provide for a shift in the balance of power between landowners and
communities. Radical land reform would, however, dramatically erode the power of
landowners per se by securing a wider distribution of property rights among private,
not-for profit, public, and partnerships in addition to community groups.

IMPACTS OF THE BILL
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FIRST - Given claims that this Bill will “effect rapid change in the pattern of ownership”,
it is worth noting that most privately-owned land in Scotland has never been exposed
for sale for over 100 years. It is estimated, for example, that at least 25 % of estates of
over 400 ha have been held by the same families for over 400 years. Even in parts of
Scotland where turnover is higher such as the Highlands, over 50 per cent of private
land has never been exposed since the war and 25 per cent has not been exposed at
any time in the 20th century.

Recent data derived from the Highland Council Landownership database shows that, in
the period Dec 1998 to June 2000, an average 3.5% (74 670 ha) of the privately-owned
rural land changed ownership per year. Of this, 43 583 ha (58% of the total) changed
hands via routes that would not trigger the right-to-buy (inheritance, intra-
family/company transfers etc.). The remainder (31 086ha), representing 1.5% of of the
privately-owned rural land, changed hands via sales for value and thus might be
available for community purchase. However, the majority of this land area is made up
of large farms, forestry holdings and sporting estates which in normal circumstances
are unlikely to be candidates for community ownership.

In reality therefore, an extremely modest areal extent of land is likely to be of interest to
communities. Of this a small proportion is likely to be actually registered and, of this, a
small proportion is likely to be actually purchased. We are perhaps looking at a total
area of around 2-5000 ha per year as an informed estimate of the extent of land
changing hands each year.

SECOND - Given the aspiration to change patterns of landownership it is interesting to
read the Executive’s own assessment of likely uptake as highlighted in para 324, p.39
of the Explanatory Notes. After Year 1, the forecast level of uptake is 5 registrations a
year and 2 community purchases. If these are accurate the bill will clearly fail in its
goal. My own view is that these figures seriously misrepresent the likely level of uptake.
Why?

Part of the evidence comes from the Scottish Land Fund which has awarded 15 grants
since April 2001. Of these,10 were for buildings or building plots, 2 were for
development and amenity land (20-30 ha each), one  was a 1.5 ha acre croft, one for a
40 ha woodland and one for the 1378 ha Isle of Gigha. In the space of 8 months over
20 community acquisitions have been funded across Scotland.

Importantly, this bill provides an opportunity to rural communities not to buy land (that’s
determined by landowners choosing to sell registered land), but to register land.
Communities would be well advised in such circumstances to register any and all land
likely to be of possible future use (including land that is the subject of existing
negotiations) in order to protect the community interest. I know of one community group
alone ready to register over 5 parcels of land. The right to register land is the most
immediate and potent power given to communities. The likely level of registration would
seem to me to be possibly of the order of hundreds per year - not 5.

OPERATIONAL PRINCIPLES OF THE BILL
Definition of Community (Section 31)
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It is a paradox of this Bill that a number of the high profile community buyouts that
would appear to have inspired it would not be able to take place under the Bill as
currently drafted. In particular, the Eigg and Knoydart buyouts are not community
buyouts but partnership buyouts. The Isle of Eigg Heritage Trust has 3 members, one
of which is the Community Association. The Knoydart Foundation likewise has 6, one
of which is the local Community Association.

What this demonstrates is that the public interest in land often extends beyond the
local community as typified by recent attempts to secure land of significant public
interest (e.g. Glen Feshie Estate in the Cairngorms and Castle Tioram in Moidart).
There is, as the final paper of the Land Reform Policy Group (LRPG) paper,
Recommendations for Action, makes clear (para 1.3), a series of wider definitions of
community of the sort which were involved in the attempts to purchase Glen Feshie,
Mar Lodge, and Castle Tioram. Of 46 not-for profit landowning organisations reviewed
in a recent report, only 14 complied with the Bill’s proposed definition of community.

To facilitate the goals of the Executive’s land reform programme (more variety in
ownership by private, public, partnership, community, and not-for-profit organisations)
and to reflect the original intention of the LRPG, mechanisms should also be developed
to enable wider community partnerships to purchase land. It seems unreasonable to
deny communities the right to buy if they wish to avail themselves of such
opportunities. It is worth noting that even in partnerships such as the Knoydart
Foundation, Board members are obliged by Company law to serve the interests of the
Company and not their sponsor body. Thus such an ownership model is to all intents
and purposes community ownership - the community have simply chosen to share the
burden with other sympathetic parties.

Registration (Chapter 2)
Experience suggests that there are three main circumstances in which communities
take an interest in land, namely need, opportunity and threat. This is discussed more
fully in Briefing 3 paras 4.3 to 4.6. In order to be able to secure the right-to-buy, a
community needs to be able to anticipate the future: this it cannot do. Thus to obtain
the maximum benefit from the legislation and to provide for unknown future
circumstances, a community would be well advised to register as much land as
possible. Given that the right-to-buy may not be available for decades, this is no more
than a prudent safeguard.

The process of registration is a complex administrative process which requires to be
repeated for each parcel of land and repeated every 5 years. In view of the likely
demand, this appears an onerous and cumbersome procedure for voluntary community
groups to go through merely in anticipation of the possibility that they might, at some
indeterminate point in the future, be able to exercise a right-to-buy.

The registration process needs to be made simpler. One alternative is that instead of
communities having to register discrete parcels of land they could register their
organisation. Such bodies could then exercise either the right-to-buy as defined in the
Bill OR a straightforward right of pre-emption over land within their geographical area.
At the time of registering the organisation they would be required to delineate land
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which they did NOT want to have a right of pre-emption over. Furthermore there would
be no requirement to re-register and the right of pre-emption would be perpetual.

Given that so much of the demand for land by rural communities is for small parcels
and given that  such demand is often to address immediate social and economic
needs, it would actually be far more appropriate to create a more flexible and dynamic
power of compulsory purchase. This is available, for example to local communities in
Norway where, with many more landowners and a flexible power of compulsory
purchase, communities are able to develop far more easily.

Land as Lotted
I welcome the changes introduced to enable communities to purchase only that land in
which they have a registered interest. This is a vital change necessary to avoid farcical
situations arising (e.g. having to buy 10,000 ha in order to obtain 1 ha). See Briefings
2-4, in particular Briefing 3 paras 6.9 to 6.22.

Appeal (Section 57)
I welcome the extension of the rights of appeal to include substantive as well as
procedural matters. An argument in support of this is given in Briefing 3 (para 6.28) and
Briefing 4 (para 7.1 to 7.3).

Disposal
I welcome the lifting of the perpetual paternalistic gaze of Ministers whose consent was
required in the Draft Bill before a community landowner could dispose of land. See
Briefing 3 paras 6.26 and 6.27.

Valuation (Section 55)
Section 55 (7)(a) gives rise to the concern that the valuation of land will be inflated as a
consequence of the possibility of taking into account any factor attributable to the
known existence of a person etc. This power is open to abuse by a landowner seeking
maximum return on a sale. Furthermore, there is some confusion between the
Explanatory Notes to the Bill (which in para. 154 states that Subsection 7 requires the
valuer to take account etc.), and the Bill which states that account may be taken etc.

Avoidance
I argued in Briefing 3 that there remains plenty opportunity for landowners to frustrate
the community right-to-buy. For example, where land is transferred to a company in an
offshore jurisdiction such as Liechtenstein, Panama, or the Bahamas, in which the
landowner’s family have the majority shareholding, any subsequent transfers of
ownership will be concealed and unable to be traced and thus cannot be subjected to
the anti-avoidance provisions of the Draft Bill. There is nothing that can be done to
overcome this so long as it is legal to vest titles in offshore tax havens.

Triggers (Sections 37 & 38)
There is no mention in the Bill of two important situations which arise quite frequently in
land sales and where, it would appear, registered land can in effect be sold without
triggering the right-to-buy.
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The first of these arises where land is held by a Company Limited by Shares and
where the shares rather than the title are transferred. Some 1.2 million ha of land (over
16% of all privately-owned rural land) is held by such companies and the shares are
regularly traded. Since title to the land itself is never sold, some provision needs to be
made in the Bill to ensure that share trading can trigger the right-to-buy (at least of that
share). The Draft Bill allowed for this where effective control was being transmitted
(Section 52(6) & (7)). The present Bill, however, has dropped any such reference and
thus the right-to-buy is easily evaded by transferring ownership to a family Company
Limited by Shares and then proceeding to sell the shares incrementally.

The second is where land is held by more than one person, each holding pro indiviso
shares. Such shares can and are sold independently of one another. I have not carried
out any analysis of the extent of land owned in this manner but it is sufficiently common
to justify some mention in the Bill since the sale of such shares and the potential for
evasion are similar to the situation with a Company Limited by Shares.

Compulsory Purchase of Community Land by Ministers (Section 32)
Section 32 compels community bodies to seek the consent of Ministers to change their
Memorandum and Articles of Association and provides Ministers with a compulsory
Purchase power. This is a retrograde power which constrains the democratic
functioning of community bodies. It should be deleted. Communities should be free to
follow their own best interests just like any other landowner.

Andy Wightman is a freelance writer and researcher specialising in land tenure and
rural development and is a leading advocate of land reform in Scotland. He acts as an
advisor to a number of organisations and individuals both private and public. Currently
he is engaged in analysis and research on land reform and is a member of the Scottish
Office Consultative Panel on Land Ownership. He is an Honorary Research Fellow at
the University of Aberdeen and a Research Associate at Moray House Institute of
Education, University of Edinburgh (undertaking a study of Highland Sporting Estates).
He is the author of Who Owns Scotland (Canongate, 1996) and Scotland: Land and
Power (Luath, 1999). In 1999 he delivered the Sixth John McEwen Memorial Lecture
entitled Land Reform: Politics, Power and the Public Interest. Andy is a Specialist
Adviser to the Scottish Land Reform Convention and to Land Reform Scotland. He is
Director of the Caledonia Centre for Social Development’s Land Programme and a
member of the New Opportunities Fund’s Scottish Land Fund Committee.



J2/02/1/139
SUBMISSION FROM THE BRITISH HORSE SOCIETY (SCOTLAND)

The British Horse Society (Scotland) is a charity and the only body that works at
national level to improve access to safe off-road routes for horses throughout
Scotland. It represents the concerns of over 250,000 riders in Scotland.

The Society is grateful for the opportunity to respond to the Land Reform Bill and the
changes that have been made since the draft Bill. It is intended to only comment on
that part of the Bill concerned with Access (Part 1).

The British Horse Society (Scotland) welcomes the considerable changes that have
been made to the Bill. It particularly welcomes the following; -

• The introduction of responsibility relating to the exercising of access rights
• Reciprocal obligations on Land Owners to act responsibly.
• The removal of the powers for the Local Authorities and the Land Managers to

suspend access.
• The duty placed on Local Authorities to keep routes unobstructed and to

implement core path networks.
• The dropping of the offence provision.
• The statement that the duty of care owed by an occupier of land to another

person, is not affected by this legislation.

It is commended that the Bill is much better balanced than the draft Bill although it is
still some way from the simple Bill first recommended by the Access Forum.

There are some points which are still of concern to the Society and felt to be still in
need of change or clarification; -

Sections 4 and 8
These sections give substantial powers to Ministers to modify sections 2, 3, 6 and 7.
It is asked that there be a democratic process of consultation before such
modification takes place.

Section 6.  Land over which access rights are not exercisable
There should be minimum exception to access except for that based on safety and
privacy. There is concern over how access through steadings is to be taken since
many paths pass through such areas. An amendment ensuring a right of passage in
such circumstances should be introduced.

6(f)(ii) should be dealt with by the code. It could be open to abuse where grouse
moors or shooting estates are concerned with access denied for long periods of
time.

6(g) (i) and (ii) is not clear as to the circumstances in which this might apply.
Nowhere does the Bill emphasise that all passage across land should be free of
charge. These clauses are somewhat ambiguous and there should be clarification. It
should be made clear that any payment is related to a specific provision of facility
and not simply to accessing the land.



All reference to crops should be dealt with in the code. Identification of growing hay
and silage crops could cause confusion, as could changes in seasonal land use and
agricultural practice.

Section 9
It is with concern that it is seen that (2) (a) has been now introduced into the Bill,
withdrawing the right of access to businesses or other activities carried on
commercially. This should be amended so that such activities fall within the right with
control through the Code. As it stands it will be of great detriment to outdoor
education and recreation. The definition of business or commercialism is nearly
impossible. The original code already contains a detailed section on the subject of
groups, placing greater responsibility on the organisers to consult with or request
permission according to the specific activity.

Section 10-The Scottish Outdoor Access Code
It is of some concern that the redrafted Scottish Outdoor Access Code is not
available for comment along with the Bill. The original code was written after full
consultation with all interested parties both within and out with the Access Forum. It
is asked that there should be full consultation before this is finalised.

Section 14
1(b) should include ‘locked gates’. This is the greatest obstacle to many, including
the disabled, to taking access to the countryside, and is also the most widespread.

Section 15(4)
The word ‘stiles’ should be omitted and ‘access point’ used. Stiles are an obstruction
to cyclists, horse riders and the less able bodied.
Consideration should be given alongside this Bill to the immense education process
necessary to enable it to be successfully implemented. No mention is made of this
and it is hoped that Scottish Natural Heritage will be given the duty to see this
process is carried forward.
The Bill should be simple and straightforward, conferring a right of access to all with
minimum exceptions. Users should be considering where to take access not
whether they are free to do so.
British Horse Society (Scotland) is prepared to give oral evidence through the
Scottish Sports Association.

A Fraser
Access Officer



J2/02/1/140
SUBMISSION FROM K ASHBROOK

Although I live in Buckinghamshire, I have a deep interest in the Land Reform
(Scotland) Bill because I frequently visit Scotland to walk.  I am therefore very
excited about this new legislation and very keen indeed that it should become law as
soon as possible.

I welcome the changes which have been made since the draft was published, and
particularly welcome the removal of the landowner’s power of suspension of the
right, the police powers and local authority emergency powers.  There are however,
still some problems with the bill which I hope will be addressed by the Justice 2
Committee.

It is vital that the bill should in no way reduce the access currently and historically
available by tradition.  To ensure that current access is not undermined, I support an
additional general duty on all government departments and public bodies to further
the aims of the legislation.

There are a number of other amendments which will be put forward by the Ramblers’
Association and, rather than repeat them, I put on record that I fully support them
and hope they will be accepted by the committee.

It is truly wonderful that this legislation is now almost a reality, after a long campaign.
I do hope that it will very soon be on the statute book.



J2/02/1/141
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND

The Law Society of Scotland welcomes the opportunity to submit written evidence to the
Justice 2 Committee of the Scottish Parliament on the Land Reform (Scotland) Bill.

The Rural Affairs Committee (“the Committee”) of the Society has considered the Bill
and will take this opportunity to comment on general principles only in each part of the
Bill.

Part 1 – Access Rights

Access (Sections 1&2)

The Committee is concerned about striking the balance of rights and obligations
between land managers and those exercising access rights, in order to avoid
unnecessary conflict. Section 9 in the draft Bill created a balance between the needs of
land managers and those exercising access rights. The provisions of Section 9 have
been dropped, as have other safeguard in relation to land management e.g. the power
of rangers to secure compliance with the Bill. The Committee considers that for an
effective right of access a better balance will be needed between the needs of land
managers and those exercising their access rights.

The Committee can foresee problems with Article 1 of the first Protocol of the ECHR,
particularly in relation to the powers conferred on local authorities to acquire land to
facilitate access rights1.

Liability of Landowners (Section 3)

There has been an attempt to address the issue of liability, however, the Committee is
of the opinion that the provisions remain inadequate in light of the Bill as it now stands
and more will have to be done to achieve the Executive’s stated objective of not
increasing land managers’ liabilities.

Enforceability (Section 10)

Section 10 provides that Scottish Natural Heritage is responsible for enforcing the code
only. No one is made responsible for promoting compliance with the legislation, or
indeed enforcing compliance with the Act, which will be the foundation document. This
omission will need to be addressed. The Local Authorities have powers under section
12 of the Bill to make bylaws. Will Local Authorities have sufficient resources to enforce
such bylaws?

                                                
1 The Land Reform (Scotland) Bill, Section 16
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The Access Code (Section 10)

The Committee is concerned at the possible over-reliance on the yet to be published
code. The purpose of the code is to say how something is done and not say what can
and cannot be done; that is the function of the legislation.

Core Paths (Section 17)

There is a requirement for the local authority to produce a plan of the core path network
but this does not go far enough. The Committee feels that the local authority should also
be obliged to create and maintain the core path network.

Part 2 – The Community Right to Buy

Right to Buy Process (Sections 43-64)

There are concerns that the purchase/sale process is too long and does not ensure that
the owner will obtain full market value. The valuation process, although improved from
the consultation draft Bill, requires to be carefully considered.

Concern is expressed at the removal of restrictions on what the community does with
the land after it has purchased it. In the opinion of the Committee, Pt 2 of the Bill will
have a major effect on the undeveloped land around villages and could, depending on
the community body involved, lead to either the under-development or the over-
development of such land.

Part 3 – The Crofting Community Right to Buy

Land which may be Bought (Sections 65-67)

The provisions of this part of the Bill represent a fundamental change in the property
laws of Scotland.

The Committee is concerned about the compatibility of this part of the Bill with Article 1
of the first protocol of the ECHR, the protection of property. One group of individuals,
that is to say a crofting community, is granted the special right to deprive existing, lawful
owners of their property. The Committee considers this to be significantly different from
an individual tenant’s rights to acquire the property he or she tenants. These provisions
also apply to additional assets such as salmon fishing, mineral rights and any additional
land to which the crofters have no existing rights as tenants.

Crofting Community Bodies (Section 68)

The Committee welcomes the additional voting weight permitted to the crofting tenants
and believes that this will be beneficial. However, concerns remain that the provisions
will not ensure that the crofting tenants will be running the crofting community body.
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The Committee hopes that these comments are of some assistance to the Justice 2
Committee during the Stage 1 consideration of the Bill. The Committee has further
comments of a drafting and technical nature to which it will return at Stage 2.

S Drummond
Law Reform Officer



J2/02/1/142
SUBMISSION FROM THE SCOTTISH LANDOWNERS FEDERATION

General Overview

Part I Access

The SLF has worked constructively with a range of organisations on the Access Forum
to bring forward a balanced package of measures to help improve opportunities for
public access to the outdoors. In particular, we are keen to assist in developing
recommendations that would provide practical integration of public access and land
management activities together with clarity for the public and landowners alike with
regard to access to the countryside.

Having taken advice we are, however concerned that Part 1 of the Bill does not strike
the "fair balance" which the Scottish Executive has stated that it is intended to achieve.
Very disappointingly and surprisingly, we have not been given time to consider the
Access Code, a draft of which certainly ought to have been available much earlier.

In the Explanatory Notes accompanying the Bill, the Executive identified certain
Convention Rights (as defined in the Human Rights Act 1998) that may be applicable.
We agree, and consider that articles 8, 14, article 1 of protocol 1, and articles 6 and 13
all have relevance.  Certain members of the SLF, for example, the farmers who live and
work on their land, are entitled to "respect" for their home and privacy.  Their "home" is
indistinguishable from their place of business in this context.

Part I of the Bill is not necessary: existing law already contains mechanisms through
which the Scottish Executive’s policy objectives could be met. We outlined these as part
of our response to the draft Bill…a well-funded and maintained core path network with
real rights and responsibilities on all parties.  A whole host of alternative and less
intrusive measures could be considered.  There is absolutely no question of a "pressing
social need" in this context.

It appears that the interests of our members’ rights to their home and business life,
property and possessions which are all protected interests, has been subordinated to
the general public's right to access for "the enjoyment of the countryside etc.".  There is
no protected right to access to the countryside.  The steps that have been proposed in
the LRB disregard many of the items which the SLF considered necessary, so as to
strike the right balance in the original draft Bill.  Of particular concern are:-

(a) The removal of the provisions that would have enabled landowners (or the
Local Authority) to consider temporary restrictions on access.  This would allow
for a degree of local flexibility.  For example, consider the loss of revenue to an
area due to the inability to carry out an ad-hoc concert or marquee-based parties
or a particular one-off shooting event.



(b) There is no provision in the body of the LRB providing for compensation
for damage and degradation to the land.  There are compensation provisions that
have been "saved" from the Countryside (Scotland) Act 1967.  It is far from clear
that compensation under the 1967 Act is also to be applied in relation (a) to a
general use by the public of access rights and (b) in relation to any Paths Order.
In any event the 1967 regime is not in any sense comprehensive:  (i) it does not
facilitate any loss of profits caused by a particular access route being utilised; (ii)
only seems claimable after the lapse of 5 years from an order; (iii) can a claim
include any outlays and costs incurred by the landowner in taking steps to make
his land "safe"?; what of higher insurance premiums?

(c) There appears to be no time limit on paths and access rights. This could
create a lack of flexibility should circumstances change.

(d) The introduction of enforcement provisions by the use of byelaws creates
the spectre of possible criminal sanctions against a landowner in relation to the
conduct of his trade or business.  It is to be seen whether the full extent of the
various competing responsibilities are catered for by the Code.

(e) The provisions relating to the delictual liability of the occupier are
inadequate.

(f) The primary liability for safety is still placed on the landowner.

We consider that the measures employed are disproportionate.

Part 2- Community Right To Buy

SLF has no difficulties in principle with community ownership of land.  We recognize
also that this part of the Bill only relates to an owner who wishes to sell land.

We reject however the assertion that because a community body wishes to acquire an
area of land, and can make a case of doing so, then there is to be a presumption that
this is to be in that community’s best interests.  No comparative test of ultimate benefit
to the community is considered.

Our detailed comments on the principles of, and changes to this Part of the Bill focus on
our concerns about the consequential impact on owners’ propensity to invest in their
property, and on how the legislation could be misused for personal gain by individuals in
a community.

Part 3- Crofting Community Right To Buy

SLF is wholly opposed to the principle of Part 3 of the Bill.  Crofting tenants have had
the "right to buy" their house site, croft land and share of grazings on terms favourable
to them since 1976.  In no sense do the proposals in the Bill build upon or add to that



right.  The Bill goes in a completely different direction, introducing a straightforward
expropriation of private land by a private company, possibly assisted by public funding,
and without any statutory environmental or social objectives or obligation to deliver on
its declared aims.

We consider that the existing provisions, the 1993 Crofters (Scotland) Act, provide an
acceptable means of achieving the aim of this Part.  The inclusion of salmon fishings
as "eligible land" is disproportionate to the aim of Part III.  The approach appears
to be arbitrary. There is no justification from removing this from the "eligible additional
land" scheme so that each individual case could be separately assessed by the Land
Court.

Ministerial Discretion
Throughout the Bill as introduced we continue to find apparently unnecessary situations
where Ministers can exercise discretion, or vary tests to be applied before actions can
be taken. It is not always clear, even as between the text of the Bill and its Explanatory
Memoranda how such variations might be operated, and thereby these may remain
open to political interference once the Bill is enacted. This applies further to the
frequently found qualification that Ministers failure to act within set time scales shall not
void their decisions--this provides little comfort to the affected parties, and may even
jeopardise their rights to appeal decisions.

On the attached pages we offer our detailed comments on the principles of each
part of the Bill and the consequences of recent changes.

PART 1 -ACCESS RIGHTS

Principles
The SLF is on record as supporting the Government’s wish to improve countryside
access. We are deeply disappointed therefore that the Bill singularly fails to address the
obstacles to creating “better opportunities for the public to enjoy the outdoors”.  The key
obstacles, we believe are: the need for clear duties on local authorities for the creation,
management and maintenance of paths and core paths; the resolution of the issue of
liability so that people enjoying access do so at their own risk; and the requirement for
targeted funding for access, and that this should be “ring-fenced” for the first five years.

With respect to funding we are particularly concerned by the statement in the Financial
Memorandum that with regard to local authorities, “organised volunteering” could
significantly reduce the costs of establishing core paths.  This indicates a failure to
recognise the duty of Government to properly fund these far-reaching proposals.  In
effect it is introducing a “right” of access, but demonstrating a clear reluctance to
funding better access opportunities.

We are disappointed that the Code, which underpins so much, is not available during
this consultation period.  We believe that it is unreasonable to be asked to respond to a



Bill that relies on an unpublished document for much of its definition – the detail of
which can only be guessed at.

While Ministers have assured us that “balance” is a keyword – we suggest that
imbalance is the reality as the Bill is now drafted.

In this necessarily brief response to the Bill we ask that you refer to our response to the
draft Bill, which examined in detail the issues below.  Where we especially wish you to
revisit our earlier response this is signalled in the text.

Changes
� The removal of the power of landowners and managers to temporarily suspend or

divert access will cause real problems for the day to day management of land, it will
have a negative impact on a range of land management businesses and it will
compromise public safety.  This, coupled with the obligation to manage land in a way
that respects access rights, apparently above all other considerations, will mean in
effect that land management is subservient to access. (See para 3.4.1, SLF
Response June 2001).   

� The removal of the sanctions against irresponsible access, while the sanctions
against irresponsible land managers remain, is another example of the lack of
balance in the revised Bill. (See para 3.4.5).  That there are now no remedies
against irresponsible access places owners in an unacceptable position, and leaves
the right of “responsible” access open to abuse.  We could ask, what value is a Code
with evidential status – when there is no sanction against irresponsible access?

� There is considerable disparity between what is in the Bill and the Code for owners
and for the public.  For example, controls on owners of land are within the Bill, yet
controls on the public will, we imagine, be in the Code.  The SLF believes that there
needs to be equity for all concerned, and that both the Bill and the Code,
independently and collectively, should demonstrate this.  For consistency and
balance we suggest that the controls on owners – mostly sections 14 and 22 –
should be in the Code.  However, the degree of sanction against owners must be
called into question as there are no sanctions against irresponsible users, and this
requires to be looked at in detail if the Bill reaches Stage 2. (See para 3.4.4).

� The section on Byelaws suggests that local authorities could make Byelaws for,
amongst other things, the regulation of the use of vehicles, sporting and recreational
activities etc. – in order to protect and further the interests of people exercising the
right of access.  While the local authority will have to consult with the owner of the
land the owner’s permission is not required in order to establish the Byelaw.  This is
of concern in terms of the ability of owners to manage their land and the level of
interference that they and their land management activities can be subject to.  (See
para 3.4.3).



� The Bill proposes changes to the 1865 Trespass Act to allow camping.  It appears
that this amendment will mean that the public is also permitted to light fires, which is
both unnecessary and unacceptable.  We are especially concerned about the
insurance risk for owners, associated with the random lighting of fires.

� With regard to liability the Bill does not provide a satisfactory resolution to the issue.
(See paras 2.2.1 & 2.2.2).  It is clear that a right of access (for a variety of activities)
to all land and inland water, at any time of day or night, will result in greater access
and increased exposure to claims.  This increased burden of liability is unacceptable
and further illustrates the imbalance of these proposals.

� Collectively the changes within the Bill will have a damaging impact on
conservation activity.  In particular we do not believe that the conservation
measures in Section 26 are adequate, and that where necessary, with the
agreement of the owner, SNH should be able to erect fences, or carry out other
works for conservation purposes.  (See paras 2.6.1, 2.6.2 & 2.6.3).

� The SLF welcomes some of the changes that have been made.  In particular we
support the following – the inclusion of specific reference to “responsible” exercise of
access rights; clarification that the Code will have evidential status; the exclusion of
contiguous school grounds from the right; the confirmation that grass grown as hay &
silage will be treated as a crop; that access to golf courses will be for passage only;
that business & commercial activities are excluded from the right (see paras 2.10.3 &
2.10.4); and the suggestion in the explanatory notes that local authorities will have a
duty to establish core paths (although this does not appear in the Bill).

Conclusions
As drafted the Bill lacks balance and demonstrates little understanding of the needs of
landowners and of the expectations of the public.  Many of the so called “obstructions” –
barbed wire, animals at large, electric fences and so forth, are simply elements of the
Scottish countryside, they are not there to prevent access, they are facets of land
management.  We believe that public access can be integrated with land management,
but that this Bill fails to recognise the mechanisms required for this to happen. It raises
public expectations and fails to fund the infrastructure necessary to meet these.
Through its lack of balance the Bill is in grave danger of creating a framework for
conflict and confusion.  We argue that without balance, landowners will be poorly
served, and the public while having a “right” of access will not enjoy the “welcome” to
the countryside that they desire.

PART 2 - COMMUNITY RIGHT TO BUY

Principles
The SLF repeats its contention that this legislation is unnecessary:- existing powers
already reside with local authorities and enterprise companies for a range of purposes,
and voluntary agreements could be facilitated.  The process proposed will have a very
real cost in the disincentive it will bring to owners' propensity to invest, and to lenders'



willingness to make funds available, when the prospect of their ability to realise assets
when required is likely to be subject to delay and anticipated below-market valuation.

The SLF cannot readily accept the restriction on any owner of land being able to sell
property at a time of their choosing, to whom they wish and at a price they agree.
Advertised open -market sales frequently fail to achieve all these criteria, but as with
private house sales it is not unusual for property to move very quickly, or to change
hands by private sale. This legislation creates delay and potential dispute even where
an owner might already have a purchaser interested. This may in itself jeopardise the
viability of businesses, and the prospects of both employees and creditors.

We repeat our concerns that the proposals fail to differentiate in their impact as between
"good" and "bad" landowners…the current owner bears the consequences in case they
happen to sell to another. Whilst many owners may be sympathetic to selling land at the
request of a community, there should be no presumption on their doing so. Whilst land
reform appears targeted at individuals perceived to be wealthy and with extensive
landholdings, this may not be the case in practical application, and other hardship may
result.

We believe the policy "driver" for Part 2 has departed significantly from Lord Sewell's
1997 contention that availability of land was a constraint on the development of
communities which lived on or depended upon it. The community body being enabled
by this legislation need have no connection with the land being registered - its reduction
in minimum size from 30 to 20 opening up more narrow bases of registration.

It is inevitable that the actual uptake of this legislation will depend on how rigidly
Ministers apply the criteria proposed before interests can be entered into the Register,
and then before purchases are approved. Other factors are the application of late-
registration procedures, valuation processes and the extent to which public money is
made available to assist purchases. Together these factors can combine to facilitate or
frustrate community purchases, or put alternatively, to severely or otherwise interfere in
the property market in Scotland. As a mechanism, Ministers are therefore being granted
a delicate, and responsible role which will require them to differentiate between short-
term political popularity and the longer-term prosperity of Scotland's rural areas.

Changes
� The removal of the "as lotted" provision allows a community body, or bodies, to

"cherry-pick" the valuable parts of any property, both in terms of economic value and
strategic significance to the management of the wider property. Despite the
instruction to the valuer to address this consequential loss, we remain to be
convinced that the legitimate expectations of an owner to receive the true market
value of his/her property will be realised.

� It should not be possible for a community body to sell off all, or even the majority, of
any land acquired.  Part disposal is acceptable if in order to finance sustainable
development of the remainder, but significant or short-term disposals would imply



that land was not itself needed for sustainable development of the community, and
that capital was the limiting factor. Few individuals, communities or businesses
would admit that they have sufficient capital to do everything they might aspire to do-
why then should Part 2 of the Bill facilitate trading of land, acquired from its previous
owner under quasi-compulsory terms, as a means of raising capital for community
projects?

� In turn the ability of community bodies to trade in land could allow legislation to be
used to register an interest in any land likely to have development value and to
obstruct planning applications until the community body is in a position to secure
development gain for itself. (The purpose for the registration does not have to be
carried through after acquisition). What will be the potential role of a community
body, with an interest registered in a piece of land, if the current owner seeks to
develop that land in any way? This could interfere with the willingness of any owner
to seek planning permission and to bring forward land for development, ironically the
opposite of the Bill’s intention.  The valuation process for land with prospect of
development must therefore ensure that a valuer is enabled to address hope value in
such a valuation.

� Despite long-standing assurances from the Scottish Executive that the community
right-to-buy should not result in personal gain by members of the community, the
effect of S31(1) and 32(1) could lead to a community body acquiring land, selling it to
advantage on the open market, then changing its memorandum or articles to close
down the company and divide assets between members of the company. There
should be a requirement that the memorandum or articles address criteria on which
any land can be disposed of.

� The late registration process has been retained, and made arguably easier to use.
Potentially, every advertised sale could attract delay until communities organise
themselves, and this would have the effect of driving many sales into private-treaty
deals, without advertising. Such a development would be a distortion of the market,
and would serve neither private purchasers nor responsible community groups.  The
existence of this provision should be time-limited, ie available only in the context of a
community body not having had sufficient time, after the passing of the Act, to
register an interest…perhaps one year?

� The Bill provides sanction against owners who breach its provisions. In fact the
current drafting of S46 is very unclear and appears to strike not at the offending
vendor but at a probably bona-fide purchaser.  There is however no apparent
sanction against a community body not acting in good faith. Despite a community
purchase being justified in the "public interest", and in all probability using public
funds to a significant extent, no test is proposed of community bodies delivering on
their proposals.  In time, a divided community could be trapped in the same paralysis
of funding and poor management that is used to justify this legislation.



PART 3 - CROFTING COMMUNITY RIGHT-TO-BUY

Principles
These proposals are in essence unnecessary, wholly disproportionate, discriminatory
and deficient in provision for fair balance.  As a glaring example of the latter, in section
71(1)(o), why is the landlord’s interest not to be considered in the definition of the
"public interest"?  There is no justification for not making the consideration of his
position a duty on the Minister and Land Court, as the case might be.

Salmon fishing rights and mineral rights have never been seen as necessary for the
management of a croft, and neither legislation nor the general law has ever given them
to individual crofters.  Forced transfer of these rights from one private entity to another -
a crofting community body company, formed of private individuals - has not been
justified.

The proposals have serious economic and financial ramifications.  Many managers of
crofting estates will be deterred from considering further investment in their properties
because they will be deprived of security of title and cannot make assumptions about
continuity.  While the Scottish Executive seems to assume that the impact of the
legislation will be low in terms of uptake, as evident from the Financial Memorandum, its
assumption that the potential of being bought-out will encourage greater consideration
of community needs by landowners may be seriously misplaced. A "bad" owner may
well face the prospect of a buy-out... a "good" owner may not feel secure that he will not
be subjected to the same fate, and will exercise extreme caution in investment policy.

The SLF repeats its conviction that this part of the Bill will effectively replace private
investment in the ownership and management of crofting estates, with funding from
public and charitable sources.  Not only will private investment be lost, perhaps even
from Scotland, but so also the benefit which might have been secured if this
replacement funding had been applied to other public goods and services, as prioritised
by the First Minister.  Little else might be achieved, as the constraints of crofting tenure
would continue to apply. Real progress could however be achieved by greater co-
operation and joint funding, as suggested for renewable-energy projects in the Western
Isles, using public money to secure additional development in these areas.

With regard to fishing interests, it is particularly unjust that the right could be selectively
used to acquire only well managed, and immediately profitable fishings. Less productive
fishings, requiring both investment and on-going revenue support are unlikely to show
any ability to contribute to the sustainable development of the community, and may
even prove a draw on this- as such they will prove neither attractive, nor pass the
Ministerial test.  This is not only unfair on the owners of valuable fishings, but a
disincentive to those trying to improve their fishings.

Changes
The changes to the Bill fall into three general categories.  First, there are those which
make an unjustified piece of legislation more oppressive and unreasonable than it was.



� The revised treatment of salmon fishings and mineral rights as "eligible croft land",
so that they lose even the protection of the statutory, Court applied, tests for transfer
referred to in the draft Bill, simply makes an unfair process all the more so and
leaves open new areas of uncertainty with regard to the real basis of ministerial
decision making.  Where is a statement of any such basis?  Section 71 is an
administrator’s checklist only.

� Why is only "support" required rather than "substantially support", in order to justify
the inclusion of the salmon fishings?  This test, in terms of section 71(1)(l) comes to
apply salmon fishings as a result of their reclassification as "eligible croft land".  The
effect is to allow ministers to sanction the acquisition of salmon fishings on the plea
that they offer even minor advantage to a crofting community body company which is
acquiring or has acquired other subjects.  Under no conceivable circumstances can
deprivation of private rights be justified on such a flimsy basis.

� The removal of the requirement that over 50% of the crofting community must vote
in the ballot as referred to by the Scottish Executive in fact is replaced by a new, dual
requirement for 50% of those voting, as well as 50% of those voting who are actually
croft tenants in the relevant areas.  This new requirement gives an illusion only of a
more secure mandate to proceed with an application to acquire.  In reality, the
removal of the fifty percent of franchise threshold will allow the ballot requirement to
be met and an application to proceed even when the majority of active crofters, let
alone members of their families and other residents, may never been engaged in the
process of debate and decision making leading up to the point at which the proposal
is put to the poll. In effect, not voting applies acquiescence to the purchase
proceeding.

� Reduction in the minimum size for a community body to 20 (Section 68 (1)(d)) will, in
common with the last change discussed, allow compulsory acquisition on a narrower
base of individuals.

� We are concerned that complete removal of any constraints on land disposals may
lead to speculative use of the right, for no other purpose than to secure financial gain
for individuals in the company (See similar comment in Part 2).

Secondly, there is a category of changes to the Bill, the effects of which are in one
respect or another unclear:

� In section 65, the use of the words "consists" and "contiguous" give rise to serious
concerns over the exact extent to which salmon fishings rights on non-crofting land,
and adjacent estates could be drawn into the definition of "eligible land". This
appears considerably at odds with assurances given by the Scottish Executive at
draft Bill stage.



� All those with an interest in a crofting community right to buy application may refer
issues relating to that application to the land court (Section 78(1)). This new
provision does seem, at first sight to allow proprietors to raise a broad spectrum of
matters which might be of concern to them, with the prospect that political, ministerial
decisions could be shaped to some extent by Order of Court (Section 78 (3)(b)).
Could social, economic and personal questions be referred to the Court?  Could the
Court make an order protecting an issue in one of those areas?

� Any person with an interest in an application to buy additional land is given a right to
make representations to the Land Court when that application is referred to the Court
(Section 74(2) and 76(3)). While it is left to the Court’s discretion to determine who,
other than the crofting community body and the owner, have a relevant interest,
some persons, such as tenants, agricultural tenants, security holders, and
beneficiaries of trusts manifestly should have their representations considered as of
right.

Finally there are also a number of changes which do not come into either of those two
categories and can be regarded as either "tidying up" the administrative mechanism of
the Bill or modifying it in apparent response to representations made.

As examples, increasing the time allowed for each of the main stages of the application
process to 60 days will give all concerned greater breathing space in which to deal with
very complicated issues.  Extending the appeal provision to allow an appeal on any
point of law is a matter of natural justice.  So, too, is provision that valuation shall
include compensation for appreciation and disturbance.

On the other hand, reducing the period in which salmon fishings may be bought does
not in any way get over the fundamental error of principle on which the inclusion of
these rights proceeds, although it may perhaps reduce the period of uncertainty in some
cases.

Dr M Hankey
Director
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J2/02/1/143
SUBMISSION FROM SCOTTISH NATURAL HERITAGE

I attach evidence from SNH for the Justice 2 Committee.  Most of our
evidence concerns Part 1 of the Bill because of our close involvement in its
development, and because Parts 2 and 3 concern matters which are largely
outwith our remit.

You have specifically asked for comments on changes to the Bill, following the
recent consultation by the Executive, and this is the focus of our submission.
But we also offer some introductory comments on the principles which
underlie the approach taken to the new access proposals.  These evolved
through a process of vigorous debate at the Access Forum, between the
landowning, recreational and the relevant public bodies.

The Forum did reach a position of agreement on the principles of the
proposed new arrangements, and it is to the credit of one of the landowning
bodies that it contributed the basic proposal for a general right of access to
these debates.  Subsequently, at the close of debate on the details of the
Code, some tensions arose and these details were not all  agreed by all the
parties.  But much more was agreed at the Forum than was disagreed and,
overall, the degree of consensus on a modernised approach to access is
impressive, given the complexity and sensitivity of access issues.

Because of our lengthy engagement in the access debate, SNH can offer
advice to your Committee on the process of how the proposals emerged; on
the role of the Scottish Outdoor Access Code, which we have recently revised
for the Executive; and on our expectations for implementation, a matter on
which SNH at present has much preparatory work in hand.

J Thomson
Director
Operations & Strategy (West)

The rationale behind the Bill

1. In addressing the original request to SNH by Government to review the
needs for change to the law on access the Access Forum and SNH came to
the view that the best way forward was to modernise the law rather than tinker
with it.  The reasons why a modernising approach was preferred are set down
elsewhere.1 The modernised approach in the Bill has six main precepts, as
follows.

• Rights are well balanced with responsibilities.  We think that the revised
Bill handles this well in Sections 1-3, where access rights are linked to
land managers’ rights to manage, and the responsibilities required of the
visitor are balanced with obligations on land managers to respect the
public need for access.

                                           
1  Access Legislation – the Case for Change.  SPICe information note prepared by SNH.
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• The Bill creates a presumption for access, provided that it is exercised
responsibly.  This is a critical step forward, which gives the visitor
confidence about where he or she can go, and also moves us forward
from debate about whether there should be public access, onto a practical
debate about how access can best be managed to reflect the interests of
both the land manager and visitor.  Many landowners have been generous
in promoting access by the public on their land, but the voluntary approach
has not worked sufficiently well.

• The mainly non-regulatory approach led by the Code recognises that
making access in the countryside work well is dependent on attitudes and
personal behaviour.   Where problems arise from visitors, they are often
accidental or unintended; where misdemeanours arise, we already have
sufficient criminal law, which should be better enforced.

• The legislation gives impetus to an area of public service (benefiting many
people) which has previously been held back by weak administrative
procedures, by limited investment, and by a low political profile.

• Access to most land and water, backed by the Code, provides a coherent
approach which makes it possible to explain clearly to people where they
may be on land under new access rights.  It also makes for a simpler basis
of providing for access, with new path networks being the means of
managing access rather than the means of access.

• An integrated approach is envisaged: new access rights exercised
responsibly, allied to safeguards for privacy, land management needs and
conservation, and backed by new resources to secure effective
implementation.  A balance is intended here between better public
provision and providing support to the land managers who receive people
on their land.

The revised Bill

2. SNH warmly welcomes the post-consultation changes to the Bill.  In
particular, we endorse:

• the way in which responsibilities are balanced in Sections 1-3;

• the excision of the former Section 9 on the suspension of access rights by
land managers for their operations (which is now covered in the Code);

• the removal of the previous proposals for exclusion and expulsion;

• the duty on Councils to defend access rights, and also the new duty to
prepare core path plans; and

• the new power to SNH for conservation management, which we think is
workable as drafted.
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3. We have a number of detailed editing points on the Bill which are not
pertinent to debate on its principles.  However, a number of issues still need
some further debate and we highlight below several matters on which some
change may yet be needed, to help secure effectiveness and balance in the
final legislation.

4. Commerce.  Understandably, the Bill excludes commercial or profit-
making activities from access rights. Any commercial business activity which
requires services or intensive or exclusive use of land needs an arrangement
between that business and the land manager.  However, there is quite
widespread, existing commercial use of land by walking groups or for green
tourism, and such use is often indistinguishable from general public
recreation.  These activities primarily need passage over the land to enjoy its
natural qualities. They are of importance to Scottish tourism, and contribute
usefully to the economy of  remote rural areas.  Our solution here is to give
stronger guidance in the Code on the handling of how different kinds of
groups might take access responsibly.  But this approach has no statutory
underpinning, and it will be important to have strong policy support to ensure
that present uses are maintained.

5. Local authorities - their powers and duties.  We think that the new
duty on core paths should go further: there should be a requirement to
implement the plan, and more overt mention of the need to manage core path
networks; also a core path should have some special status beyond other
paths as it is a primary provision for the management of access.  At the least,
Councils should be committed to make progress on the implementation of the
plan, and there should be a requirement to the effect that core paths are kept
fit for their intended purpose.  The details of Councils’ powers to manage
access may also need further revision.  The role of rangers could be
strengthened if their stated purposes (Section 23(2)) were to give support to
the management of land for open-air recreation, and if they had a clear role in
fostering good practice in responsibility.  Rangers should not, however, be
used in a policing role.

6. Liability.  We welcome the fact that the draft Bill now mentions liability,
and strongly support the Executive's policy intention of ensuring that land
managers' liability burden is not increased.  However, we are very conscious
that there is a critical issue here in reassuring land managers that the new
legislation will not impose an additional responsibility or financial burden upon
them. It is therefore important that the presentation of this matter is clear and
reassuring to all.  From this stance, we would like to see an addition to
Section 5(2) to the effect that persons exercising access rights do so at their
own risk, subject to the duty of care. The Code, while not part of the
legislation, also has words to make clear to both visitor and land manager that
we all have a duty of care and must be responsible for our actions.

7. Adjudication.  The Bill has been simplified (which we much welcome)
but more emphasis now falls on the Code as the reference point for the
resolution of good practice in access.  The revised Bill now gives the Sheriff
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Court a wider role in resolving disputes.  Hopefully, few cases will arise, but it
is unreasonable to expect that there will be no problems ahead.  We still think
– as in our advice on the consultative draft – that, given the level of
dependence on reasonable behaviour on all sides, there is a case for creating
an adjudication process which is speedy and less confrontational than the
Courts, as well as being cheap and effective in resolving significant problems
should they arise.

8. Field margins.  We believe that it is the intention of draft Section 7 to
allow for access along field margins, but the wording could make this
interpretation open to dispute and the legal position should be absolutely
clear.  This could be done by stating explicitly in the legislation that the right of
access would extend to the edges of all fields. Responsible behaviour in both
the use and management of such field edges can then be set out in the Code,
which specifies rules for the public when in fields, and gives guidance to land
managers on leaving a margin.

9. Scope of the right. The draft legislation confers access rights for
recreational purposes and for crossing  land, but without further definition.
We think that this leaves some uncertainty about activities which might or
might not be classed as recreational, say outdoor activity training.  People
might also pursue some recreational activities which are of a nature which
land managers would judge as irresponsible in the circumstances.  At the
least, a closer definition of recreational purposes should include activities
linked to understanding of the cultural and natural heritage.  The Code offers
some guidance here.

10. Other points.   It is our view that golf courses should be fully within the
right, subject to the general provisions relating to the use of recreational land
set out in Section 7(6), and to guidance in the Code.  The provision for
passage over golf courses may not be regarded as sufficient to meet the
status quo of existing walking on courses.  The creation of new access rights
may be seen to overtake the role of rights of way, but such ways will still have
importance in crossing land outwith access rights (say through farm yards)
and in towns.  Given the shift in the legislation towards general access, there
will now be little incentive for Councils to assert rights of way, especially as
the present procedures are clumsy, costly and time-consuming. To help
overcome this problem, it would be useful to incorporate into the legislation,
provisions to revise these procedures, as proposed by the Scottish Rights of
Way & Access Society.

Parts 2 and 3

11. We have only two points to make on Parts 2 and 3 of the Bill.  First, we
regret that the definition of sustainable development (as a critical part of the
public interest in land acquisition) does not give equal weight to environmental
objectives alongside social and economic ones. We suggest that it should
include a broader approach to the environment beyond 'protection'.

12. Also, we have a concern that there is no clear safeguard for the public
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interest (of which the natural heritage is clearly a part) in the event that
communities put acquired-land to uses not proposed as part of the justification
approved by Ministers, at the time an interest in the right to buy is being
registered. This seems critical, given that the new arrangement to intervene in
the land market is justified on the basis that it is in the public interest. If
placing some form of condition on community ownership, such as a condition
in the title to the land in question, is unacceptable, then the communities could
be placed under an obligation to consult Ministers or the relevant agencies
before changing their plans or selling land on.

In conclusion.

13. SNH’s broad conclusion is that we now have a greatly improved Bill.
Given goodwill in resolving outstanding issues, the objective of securing
greater freedoms for the public to enjoy the countryside should be well
achieved, in a way in which should meet the needs of the different interests.
There is also a wider opportunity here to create a closer link between town
and country through shared obligations, and through the benefits which arise
to both the public interest and the rural economy.

INFORMATION NOTE FOR THE JUSTICE 2 COMMITTEE ON THE LAND
REFORM (SCOTLAND) BILL

Further to the open invitation to submit written evidence to the Justice 2
Committee on the Land Reform (Scotland) Bill, please find attached an
information note submitted on behalf of the Access Forum and Access Forum
(Inland Water).

As the Access Forum and Access Forum (Inland Water) are currently not
meeting, it is not possible for them to provide written evidence offering views
on the principles behind and content of the Bill.  However, the Forums were
very much involved in developing the proposals on which the Bill is based and
in drafting the Scottish Outdoor Access Code.  Given this, I believe that it
would be useful for the Committee to be aware of some of the background to
the work and involvement of the Forums.

The note concentrates on two points.  First, it provides background
information on role, structure and membership of the Access Forum and
Access Forum (Inland Water).  Second, it describes the very important role
that the two Forums played in developing the proposals on which Part I of the
Bill is based, and in drafting the Scottish Outdoor Access Code.

I would be happy to offer further advice, orally or in writing, if the Committee
so wishes.  I would, however, be unable to express a Forum view on the Bill
but could discuss the similarities and differences between the Forum’s
proposals and the Bill.  I look forward to hearing from you in due course.

Professor J Rowan-Robinson
Chairman, Access Forum & Access Forum (Inland Water)
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THE ACCESS FORUM AND ITS ROLE IN DEVELOPING THE ACCESS
PROPOSALS AND THE SCOTTISH OUTDOOR ACCESS CODE

Introduction

1. The national Access Forum has played a key role in developing the
proposals on which the Land Reform (Scotland) Bill is based and in drafting
the Scottish Outdoor Access Code.  This information note explains how the
Access Forum works and who is represented on it, and describes its role in
developing the access proposals and the Code.

The national Access Forum

2. The Access Forum was established by Scottish Natural Heritage (SNH) in
1994 to provide a continuing means of liaison on the general issues and
principles of access, and to debate and seek resolution of the key access
issues of the day.  It is an independent grouping of the main national bodies
– drawn from the recreational, land managing and public sectors – with an
interest in access over land.  Enjoying The Outdoors: A Programme For
Action, a policy document published by SNH in 1994, provides the policy
background to the Forum.  In 1996, a separate group, called the Access
Forum (Inland Water), was established to explore access issues relating to
recreation on inland waters.

3. The term Access Forum is used throughout to cover both of these groups.

4. The membership of the Forum is small in order to promote effective working;
balanced, so that there are roughly equal numbers of recreation groups, land
management interests and relevant public agencies; and representative,
mainly of the umbrella organisations which can inform and consult their own
memberships about the Forum’s work.  The organisations represented on the
Forum are listed at Annex 1.  These organisations nominate who will
represent them on the Forum.

5. The business of the Forum is conducted through regular meetings,
correspondence and, occasionally, through site visits.  Minutes of meetings
are open and papers may be freely circulated within the constituencies of
member bodies.  Meetings are not open to the public because the aim is to
encourage wide, detailed and unrestrained debate on important and sensitive
issues.  However, representatives on the Forum are encouraged to consult
the members of their organisations on papers before meetings.

6. Papers for consideration by the Forum are produced primarily by SNH.
Papers are based on discussions within the Forum and those leading to a
product agreed by consensus are revised to reflect the points raised by the
Forum.  This process can result in several drafts being considered.  The
degree of approval or endorsement by the Forum is an important issue.
Scotland’s Hills and Mountains: a Concordat on Access, for example, was
signed by each member.  The advice to SNH and the Government on the
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access proposals – Access to the Countryside for Open-air Recreation - was
published with the approval of members.

7. The secretariat for the Access Forum is provided by Scottish Natural
Heritage and for the Access Forum (Inland Water) by sportscotland. With the
agreement of the Forum members, the Chairman has so far been drawn from
the membership of the SNH Board.

8. In 1996, the part of the Forum dealing with land-based access agreed
Scotland’s Hills and Mountains: a Concordat on Access.  This Concordat was
welcomed by all parties.  Its implementation was supported by other work
instigated by the Forum, including Care For The Hills – a series of advisory
publications aimed at encouraging responsible use of the hills and mountains
– and the successful Hillphones service.  This service provides up-to-date
information on stalking activities to hillwalkers, so that they can make better
informed decisions about where and when to enjoy the hills during the stag
stalking season.

9. In 1997, the Access Forum (Inland Water) supported the Scottish Sports
Council in producing Calmer Waters – Guidelines for Planning and Managing
Watersports on Inland Waters in Scotland.  This publication sought to
encourage good practice in providing for and managing access for water-
based recreation.  It also developed advice for canoeists and anglers on how
their activities could co-exist.

The role played by the Forum in developing the access proposals

10. In October 1997, the Government asked SNH to provide advice on
appropriate changes to the law relating to access in Scotland and to consult
both land managers and recreational interests.  The Government suggested
that SNH might wish to use the existing Access Forum to assist in this work
and that the work should be completed by the end of 1998. This meant that
the Access Forum had to report to SNH within a year. The membership of the
Access Forum was expanded to cover the wider range of issues being
considered (the full membership is at Annex 1).  SNH and sportscotland
agreed that the two parts of the Forum should be involved in developing the
advice.

11. The Forum looked at the issues, identified the reasons why change was
needed, assessed various options and developed proposals for SNH to
consider. Key work undertaken by SNH on behalf of the Forum included:

� public consultation on what the main needs for change were and what
changes were needed in the law, with a report on the responses
published;

� consultation with a small number of practitioners in local authorities, land
management and user groups on technical issues, including how the
current law is used and what advantages and disadvantages it offers;

� a study of access arrangements in Norway, Sweden, Denmark and
Germany;
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� the commissioning of a legal opinion from Professor Douglas Cusine of
the University of Aberdeen, with detailed comments by Scottish Wildlife &
Countryside Link.

12. The bulk of the work, though, involved the development and refinement of a
series of papers through a drafting process: the original advice in 1998 went
through 6 drafts.  Each draft was discussed in detail by the Forum.

13. Given the limited time, there was no opportunity to incorporate a full
ratification procedure into the Forum’s deliberations on the review of access.
It was always understood, therefore, that the views of the Forum did not bind
their organisations.  However, Forum members were expected to act as a
conduit between the Forum and their organisations so that decisions made
by the Forum reflected the views of the organisations represented on it.
Forum members were asked to make clear if there were matters on which
their organisations disagreed and the minutes of meetings were circulated in
good time to allow for any errors to be corrected.  The Forum presented its
advice on access to SNH, on time, in September 1998 and this, together with
SNH’s thoughts on the advice, was published in late 1998 with the title
Access to the Countryside for Open-air Recreation.  Since publication, no
organisation has resiled formally from the basic content of this advice.

14. There was a general consensus in the Forum that the best way forward was
to modernise access law rather than tinker with it. The key proposal – for a
right of access to land and water, exercised responsibly, for informal
recreation and passage – was put forward by land managing interests in
August 1998 and supported by the other members.  Subsequently, some
tensions arose over some of the details, particularly on tricky issues dealt
with in the Scottish Outdoor Access Code.  Overall, though, much more was
agreed by the Forum than was disagreed and the fact that there were some
tensions has to be set against the scale of what was agreed in a relatively
short period, given that access is a matter which can be highly sensitive.

15. In early 1999, the Government accepted the advice as the starting point for
the legislation.  The Government then asked SNH and the Access Forum to
prepare a draft of the Scottish Outdoor Access Code and to do so by the
autumn of 1999.  The Forum established a sub-group, balanced across its
membership, to prepare a draft of the Code for the full Forum to consider.

16. Whilst the timetable was tight for producing a detailed document that had the
full endorsement of the Access Forum, a draft code was passed to SNH in
the autumn and then forwarded to the Scottish Executive.  However, because
of the lack of time some issues were left unresolved.  The Scottish Executive
requested that further work be done to resolve these issues during 2000.
These issues included access by groups (particularly commercial groups),
access through farmyards, and the interactions between access and specific
land management operations (such as crop spraying and tree felling).
Although wording was eventually agreed for the Code on these issues, some
bodies voiced reservations on the principles behind them.
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17. The draft Code published by the Scottish Executive in February 2001 was
virtually unchanged from the version endorsed by the Forum in late 2000.
During the 18 months it took to produce the Code, the Forum carefully
considered 11 drafts and numerous other papers on issues such as groups
and land management operations.  In the middle of this process, seminars
were held with key interest groups to report on progress and to hear views on
the approach being taken.

Is the Forum still meeting?

19. The Access Forum last met in December 2000.  In February 2001, at the
time of the publication of the consultation paper on the draft Land Reform
(Scotland) Bill, the National Farmers’ Union for Scotland withdrew from the
Forum and the members have chosen not to meet for the time being.  Once
the final form of the legislation is clear, it is hoped that the Forum will be able
to meet to mediate the final form of the Scottish Outdoor Access Code for
approval by Ministers.

Annex 1

Membership of the Access Forum and Access Forum (Inland Water)

The organisations represented on the Forum are listed below.  The founding
Chairman of the Forum was Magnus Magnusson, who was succeeded by
Professor Roger Wheater and in early 2000 he was succeeded by Professor
Jeremy Rowan-Robinson.

Access Forum

Chairman (Professor Jeremy Rowan-RobinsonScottish Crofters Union

Association of Deer Management Groups Scottish Landowners’ Federation

Convention of Scottish Local Authorities Scottish Natural Heritage

Forestry Commission Scottish Rights of Way & Access Socie

Mountaineering Council of Scotland Scottish Sports Association

National Farmers’ Union of Scotland sportscotland

Ramblers’ Association Scotland VisitScotland

Scottish Countryside Activities Council

Access Forum (Inland Water)

Chairman (Professor Jeremy Rowan-RobinsonScottish Canoe Association

Association of Salmon Fishery Boards Scottish Landowners’ Federation

Convention of Scottish Local Authorities Scottish Natural Heritage

East of Scotland Water Authority Scottish Sports Association

National Farmers’ Union of Scotland sportscotland
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Royal Yachting Association Scotland VisitScotland

Scottish Anglers’ National Association
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EVIDENCE TO THE RURAL DEVELOPMENT COMMITTEE

Please find attached written evidence from SNH to the Rural Development
Committee on Part 1 of the Land Reform (Scotland) Bill.

The evidence focuses on the possible effects of Part 1 of the Bill on rural
businesses.  It also seeks to summarise the main effects arising from existing
access to the countryside for open-air recreation.  We are aware that SNH
has not been called to give oral evidence at this stage, but we hope that this
written evidence is useful to the Committee’s deliberations.  We would, of
course, be happy to give oral evidence at any time.

J Thomson
Director
Strategy and Operations (West)

Introduction

1. This paper presents written evidence from Scottish Natural Heritage (SNH)
to the Rural Development Committee on the possible effects of Part 1 of the
Land Reform (Scotland) Bill on rural businesses.

The role of Scottish Natural Heritage

2. SNH advises the Scottish Executive and the Government on issues relating
to the conservation, enjoyment and understanding of the natural heritage.
In late 1997, the Government asked SNH to review the arrangements for
access in Scotland in order to give people greater freedom to enjoy the
countryside. SNH involved the Access Forum in this work.  The Access
Forum is an independent grouping of the main national bodies – drawn from
the recreational, land managing and public sectors – with an interest in
access1.  The advice of the Forum and SNH was published in late 19982.
The Government accepted this advice as the starting point for legislation
and asked SNH and the Forum to develop a draft Scottish Outdoor Access
Code.

3. SNH and the Access Forum put forward a package of proposals which
included: a right of access over land and water for open-air recreation and
passage; responsibilities on the public and land managers; a major
promotional and educational programme; a stronger emphasis on the
positive management of access; and, more resources for providing facilities
and supporting better management.  Many of the proposals for balanced
rights and responsibilities are reflected in the Land Reform (Scotland) Bill.

Access and rural businesses: the current situation

4. Open-air recreation plays an important economic role. The last 20 to 30
years have seen the creation of many rural businesses based directly –

                                           
1 SPICe Information Note on the Access Forum and its role in developing the access proposals
2 SNH (1998) Access to the Countryside for Open-air Recreation – SNH’s Advice to Government
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such as activity centres and mountain guiding – or  indirectly – such as local
shops and Bed & Breakfasts – on access for open-air recreation. However,
unmanaged access can cause problems for some other types of rural
businesses, such as farms and estates. Unfortunately, providing better
opportunities for access and ensuring its good management has never had
the priority or the funding to match the popularity and importance of open-
air recreation.

5. An estimated 137 million day visits were made to the countryside and coast
in Scotland in 19983. Of these, 43 million involved walking as the main
activity, and 23 million involved activities such as cycling, outdoor sports
and the pursuit of a hobby or special interest.  The total expenditure on
these visits was estimated at £900 million. Around 30% of the population
visit the countryside or coast at least once a fortnight.

6. A survey in 2000 estimated that up to 60% of the population went walking in
the countryside at least once in the previous 12 months and that about 300
million walks (of any length) were made for pleasure in the countryside and
at the coast4. An estimated £900 million was spent on these trips. Visitors to
Scotland generate a substantial economic benefit for Scotland, with walking
being the second most popular main holiday activity after City Breaks and
generating spend of over £400 million5.

7. This expenditure helps to support many jobs.  A study in 1992 estimated
that open-air recreation supported over 20,000 FTE jobs6. A survey of the
use of a local path network at Dunkeld & Birnam in 1998 estimated that the
income generated by that use supported up to 15 FTE jobs in the
immediate area7.

8. Open-air recreation takes place in many parts of the countryside, though a
good deal of it is thought to be concentrated at places where people know
that they are welcome and, in most cases, where they have been before.
About 27% of all walks take place along the coast, 16% in woodlands, 14%
in farmland, 14% alongside rivers, canals and lochs, and 8% in mountains
and moorland8.  Thus, an estimated 42 million walks are currently
undertaken through farmland.

9. Two surveys suggest that about 80% of farms/estates presently experience
some form of public access, though much of this is walking and much use is
low in most places910.  Between 30% and 40% of farmers claim that they

                                           
3 National Centre for Social Research (1999) Leisure Day Visits. Report of the 1998 UK Day Visits
Survey
4 NFO System Three (2000) A Survey of Walking in the Countryside in Scotland. Report for SNH.
5 Transport for Leisure  & R Smith (2001) Transport, Tourism and the Environment in Scotland.  Report
for SNH.
6 R Crabtree, Z Appleton, K Thomson, W Slee, N Chalmers & A Copus (1992) The Economics of
Countryside Access in Scotland. Scottish Agricultural College Economics Report No 37.
7 EKOS (1998) Establishing the Overall Value of a Local Path Network. Report for SNH, Perth & Kinross
Council, Scottish Enterprise Tayside & PFA Partnership.
8 NFO System Three (2000) A Survey of Walking in the Countryside in Scotland. Report for SNH.
9 R Crabtree, Z Appleton, K Thomson, W Slee, N Chalmers & A Copus (1992) The Economics of
Countryside Access in Scotland. Scottish Agricultural College Economics Report No 37.
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experience problems, such as gates being left open, litter or poorly
controlled dogs, on at least one occasion11. Generally, though, much
recreational use causes few problems as people are generally sensible and
responsible in their actions: the response of the public during the foot and
mouth epidemic illustrates this well.  Any deleterious effects on access on
business performance and owner satisfaction are considered in the main to
be rather small12.

10. However, some farms and estates, particularly those close to urban areas,
can be faced with more serious problems.  These are often the result of
“social crime”, such as tipping, stray dogs, drug abuse, poaching and
vandalism. Legislation already provides sanctions against a wide range of
such problems but Police forces are faced with many priorities, particularly
in urban areas.  Some of these problems, however, can be tackled through
better urban fringe management (such as provided through the various
Countryside Around Towns initiatives) and the provision of ranger services.

Possible impacts of the new rights and responsibilities on rural businesses

11. Initial estimates suggest that the access rights might encourage about a
third of those that visit the countryside to visit more often, particularly in the
countryside close to where they live13.  About 13% of respondents thought
that they were likely to use paths more often and about 10% thought that
they were likely to visit farmland settings more often.  Overall, it is estimated
that the access rights will generate, in time, a minimum increase of 10% in
visits to the countryside (above existing trends).  Based on previous
surveys, this could generate minimum spend of up to £90 million and this
will help to strengthen rural businesses.

12.  The clear access rights and responsibilities provided for in the Bill could also
underpin stronger promotional campaigns aimed at increasing the number
of visitors to Scotland, particularly if there was also long-term investment in
high-quality facilities and management.

13. The exclusion of commercial activities from the access rights might threaten
some rural businesses that rely on taking people out into the countryside for
open-air recreation.  This could directly threaten jobs in rural areas.  It is
very important that land managers should be strongly encouraged to
continue allowing access for such activities.  The Code could give strong
guidance to such groups on how to take access responsibly.

14. At a time of extreme pressure on all rural incomes, some land managers will
seek to increase their own income from activities on their land.  Some
opportunities may arise for charging for the provision of specific services or

                                                                                                                            
10 NFO System Three (2001) Survey of Behaviour Associated with Access and Informal Recreation.
Report for SNH.
11 NFO System Three (2001) Survey of Behaviour Associated with Access and Informal Recreation.
Report for SNH.
12 R Crabtree, Z Appleton, K Thomson, W Slee, N Chalmers & A Copus (1992) The Economics of
Countryside Access in Scotland. Scottish Agricultural College Economics Report No 37.
13 NFO System Three (2001) Access to the Countryside.  Report to Scottish Executive and SNH.
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facilities (such as car parking or toilets) or for some land managers to
become directly involved in income generating activities, such as providing
accommodation or guided walks.  Running activities such as guided walks
should not be to the exclusion of other operators and no charges could be
levied on access to the outdoors.

15. Whilst the Land Reform (Scotland) Bill sets out some important
responsibilities on those exercising the rights, the Scottish Outdoor Access
Code and its long-term promotion is vitally important to ensuring that access
and land management can be integrated safely.  Key points in the Code
include:

� people exercising the access rights must not hinder land management
operations;

� land managers can recommend limitations on how the access rights can
be exercised (either by asking people not to use a particular route or to
avoid doing particular activities);

� people exercising the access rights must follow these limitations,
provided that they are reasonable and practicable;

� the requirement to recommend limitations or to provide information is
highest where public use is expected to be greatest or where the land
management operation is particularly hazardous;

� people must follow a range of responsibilities for particular situations,
such as taking access through fields where there are lambs or calves, or
on land on which stalking or shooting is taking place.

16. The existing law and the Country Code do not place such detailed
responsibilities on people currently visiting the countryside.  With the
effective promotion of the Scottish Outdoor Access Code (and summaries
of it) and of responsible behaviour generally it is possible that, even with an
increase in recreational use, the adverse impacts on farming businesses
could fall.  Liability – and the possibility of increases in insurance premiums
– is an important issue.  Exercising the access rights responsibly should
minimise problems and the Code states that people must take responsibility
for their own actions.  The situation could also be helped through the
development of generic risk assessments and appropriate signage for use
by farmers and other land managers.

17. A study of the risks to public health and animal health arising from
recreational access to the countryside concluded that there is no evidence
to suggest that a modest increase in visitor numbers would introduce new
hazards or disproportionately increase the frequency of hazardous events in
relation to either the visitor or land management activity14.  Raising
awareness and making clear that people exercising the rights must not
handle or feed farm animals and not hinder land management operations
are important.

                                           
14 Macaulay Land Use Research Institute (2001) An assessment of the risks to public health and animal
health arising from recreational access to the countryside.  Report to SNH.
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18. The Land Reform (Scotland) Bill and the Code places responsibilities on
land managers and some of these may influence how they manage their
businesses.  However, the Code makes clear that the commercial viability
of these businesses and safeguarding people’s safety are very important.
Encouragement is given to land managers to provide a positive welcome to
people exercising their access rights.  This includes working with local
authorities to provide new or better routes across farmland and through
farmyards.

19. Where a land manager experiences persistent problems with people acting
irresponsibly, SNH believes that local authorities have an adequate range of
powers to help resolve them. The approach will depend on the
circumstances but might include the provision of new paths, the deployment
of a ranger service, better management of visitors or, if the problems are
significant, the introduction of byelaws or variation to the extent of the
access rights.  The new local access forums could also assist resolution of
any conflicts.

Conclusion

20. There already exists a substantial level of recreational use of the
countryside and this generates significant economic benefits and relatively
few problems for other rural businesses, such as farms.  Where problems
do already exist, they are usually the result of unintentional actions by the
public or the lack of investment in paths, facilities and access management.
The new access rights can be expected to generate significant economic
benefits and the responsibilities within the Bill and the Code should help to
safeguard farming and other businesses.  Long-term promotion of the Code
and of investment in paths, facilities and management is essential.  Such
promotion and investment should result in a wide range of businesses,
including farming and estate management, benefiting.
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SUBMISSION FROM THE ROYAL SOCIETY FOR THE PROTECTION OF BIRDS
SCOTLAND (RSPB)

Introduction

RSPB Scotland welcomes this opportunity to submit views to the Justice 2
Committee on the Land Reform (Scotland) Bill.  Our main comments relate to
arrangements for access to the countryside, but we also include brief comments on
the community right-to-buy provisions.

RSPB Scotland has some 70,000 members and employs over 120 staff to promote
the conservation of biodiversity, especially birds.  We have practical experience of
managing land for conservation, farming, forestry and other enterprises, including
managing public access to the countryside.  One objective of the RSPB is to
encourage public interest in birds and their conservation, through increasing
awareness of their place in nature.  To help achieve this, we broadly support
responsible public access in the countryside, as conservation is more readily
understood and supported if people can experience wildlife in natural surroundings.
To this end, access is possible, often with visitor facilities, at our nature reserves
wherever this is consistent with the conservation objectives of the site.  In 1997,
RSPB reserves throughout the UK attracted 1.1 million visitors.  Some 400,000 visits
were recorded to our sites in Scotland.

Access is also important for biological monitoring and in the prevention of wildlife
crime.  The legislation should enable monitoring of birds and other wildlife without a
requirement for landowner permission; this is particularly important for species
subject to persecution.  Existing freedom of access is also valuable in deterring, or
detecting, wildlife persecution - the legislation should maintain this.

RSPB Scotland, therefore, supports and welcomes the general principle of part 1 of
the Bill that access rights should apply, except where it is demonstrably
inconsistent with other major public policy objectives, particularly the conservation of
biodiversity.  Our comments relate, in the main, to the means by which this
constraint is administered.

In particular, we are concerned that Scotland’s arrangements for managing access
in the countryside provides for the protection, where necessary, of nature reserves,
areas qualifying for designation under nature conservation legislation (especially the
EU ’Birds’ and ’Habitats’ Directives and the Wildlife and Countryside Act 1981) and
vulnerable species outwith designated sites.

Changes to proposals since the draft Bill

In response to the draft Bill, RSPB Scotland suggested that:

1. The Bill should be amended to include a clear, legislative requirement in relation
to ensuring that access, exercised responsibly, does not have an adverse effect
on nature conservation interests;



2. The Bill should more fairly reflect the Access Forum’s recommendations and
Scottish Natural Heritage’s (SNH) supplementary advice in relation to the
balance between using the Code and/or legislation to provide for safeguards for
privacy, safety, land management and conservation; and

3. The Bill should make clear that conservation bodies have a role in the Local
Access Forums.

In considering the Bill, as introduced, we would make the following observations:

1. We welcome the new provisions in S.26 (and related parts of S.2) to ensure that
measures are taken to protect the natural heritage, and that these are under the
jurisdiction of SNH.  We also welcome the maintenance of the provision (S.6(d))
that access rights are not exercisable where other enactments, such as
conservation legislation, limit access.

However, we would welcome clarification from the Executive, that SNH will
be sufficiently resourced and able to introduce appropriate measures.
Moreover, the parallel legislative proposals from the Executive (The Nature of
Scotland) to amend the Wildlife and Countryside Act 1981 to make reckless
disturbance to wildlife an offence are widely supported (eg Scottish
Parliamentary debate, 15 Nov 2001).  However, it is important, for the access
arrangements to work in practice, that this is speedily progressed and
implemented.  We would welcome further re-assurance that this legislation
will also be speedily progressed.

2. The draft Bill had departed significantly from the consensus proposals worked
out through the Access Forum.  We, therefore, welcome the more balanced
package between users, owners and public bodies within the Bill, including the
removal of a new criminal offence for users, removal of the powers for
landowners to suspend access rights and increased duties for local authorities.
We are pleased to see a clarification of this right of responsible access within the
Bill although we look forward to seeing how it fits in the context of the Scottish
Outdoor Access Code when published.  In this context, we believe that S.10,
which provides for this Code, should define its purpose more clearly, with
an explicit statement that the "rules of responsible conduct" in the Scottish
Outdoor Access Code are for:

“the purpose of giving guidance on how access rights, landownership
rights and statutory responsibilities should be exercised in a manner
that does not unreasonably interfere with the rights of others or the
needs of nature conservation.”

3. We are disappointed that S.24(4) which defines the membership of Local Access
Forums does not specifically include bodies representative of conservation
interest.  In our view, such an amendment is necessary to ensure appropriate
balance with users and landowners, and those with statutory remits.

4. We warmly welcome the proposed amendment to the Conservation (Natural
Habitats, &c) Regulations 1994 (Schedule 2 of this Bill) that will require Scottish



Ministers and SNH to exercise their functions in relation to access rights in such
a manner as to secure compliance with the EU Habitats Directive.

Other access issues

As a manager of land, as well as a body supportive of responsible access, we are
pleased to see some clarification on the issue of liability, although it might be
questioned whether the Bill provides sufficient clarity.  We believe that a clear
statement that the exercise of access rights is at the user’s own risk, subject only to
the pre-existing duty of care on landowners and managers.

We welcome the proposed power for Local Authorities to introduce byelaws to
manage access (S.12), but would seek clarification that “providing for the
preservation and improvement of amenity” includes providing for the protection and
enhancement of natural heritage.  If not, this should be provided for separately.

Community and crofters’ right to buy provisions

Our brief comments, at this stage, on these provisions, are:

• RSPB Scotland welcomes the provisions of these Parts of the Bill that require
community bodies or crofting communities to have as their main purpose the
“sustainable development” of the land, and community, in question.  This is a
welcome application of the Executive’s policy to integrate sustainable
development through all its policies.  We further welcome the definition of
“sustainable development” as including the “protection of the environment” but
would suggest that this could be amended to “protection and, where possible,
enhancement of the environment.

• One recent “community purchase” was the Isle of Eigg, which was acquired by a
Trust consisting of the local community, the local authority and a conservation
NGO.  To date, we understand this project to be proceeding successfully and the
satisfaction of all the partners.  Under this Bill, as drafted, S.31(1)(e) would not
allow such a partnership to register an interest in land.  To address this, we
would suggest that Ministers should have the power, where in the public interest,
to disapply this subsection (as is proposed for S.31(1)(d)).  If this were to be the
case, the “public interest” could be defined as “where the community are
operating in partnership with a local authority, a Government Agency and/or a
recognised charity”.

• Finally, we are concerned that land registration can proceed with the support of
only 10% of a community, and that there can be more than one registration.
While we recognise that actual purchase must be supported by 50%, we feel that
this threshold should apply to registration – in order to prevent the development
of small, possibly conflicting and unrepresentative community bodies.  Such
bodies may cause conflict and generate much administrative work for no
purpose.



We may have additional, detailed, comments to offer on all these matters, at stage
2, and would be pleased to provide either oral, or additional written, evidence at the
Committee’s request.

For further information on any of the issues raised here or on other natural heritage
issues, please contact:

L Austin, Head of Policy Operations
A Myles, Head of Advocacy and Media



J2/02/1/145
SUBMISSION FROM BALBIRNIE ESTATE

I write in response to the Land Reform Bill introduced to the Parliament on 27
November 2001.

I am fully in favour of improving access provision and the public’s enjoyment within
the countryside however there are some points of principal which I believe should be
changed.

1. We have been asked to comment on the Bill without the access code which
was only produced on the 20th December which is not sufficient time.

2. The issue of liability has not been addressed.  The Bill should state that
people take access at their own risk subject to land managers not doing
anything malicious.  I believe the Ramblers Association would support this.

3. The Bill has raised the “right” of access on a pedestal above property rights
such that there is an ability in the bill to compel land managers to alter their
businesses to accommodate access users.  This has taken away any balance
that the previous draft bill may have had and may also be contrary to Article 8
of ECHR.

4. The Bill has also lost balance in that land managers can still commit offences
and be fined for e.g. ploughing up a path, while access users can commit no
offences under the Bill.

5. In the draft bill, rangers were to help those taking access and those providing
access – under the new bill the rangers have no role in assisting those
providing access.  This is surely wrong.

6. The principal of a “right of access exercised responsibly for informal
recreation and passage” is not delivered by the bill.

7. The principal of everyone being able to enjoy the countryside while allowing
those living and working in the countryside and while allowing wildlife to be
conserved will not be delivered by this bill.  It has the potential instead to
deliver conflict and uncertainty with the only winners being the legal
profession.

PART II

I have absolutely no problem with communities owning land.

Lord Sewel’s statement that access to land affected people’s life chances is not
correct.  In most instances, it is lack of access to capital and in some instances is
due to planning controls.

1. This part of the bill is flawed in that there are no controls on the disposal of
land bought by the community trust which can actually dispose of the land,
change their constitution and then divide the cash funds up amongst the
individuals who are members of trust.  Public money to private individuals –
where is the public interest?

2. The valuation principals are not clear and the concept of open market value
should be used; this should stop any challenges.



PART III

1. The concept of restricting the purchase to certain groups may be against EC
law.

2. Salmon fishings and minerals have never been part of the crofting “scene”
and are seen as expropriation by one group of individuals of another private
individual’s property.  Where is the public interest? – after all the owner is part
of the community and it is certainly not in his/her interest.

R Balfour



J2/02/1/146
SUBMISSION FROM THE BREMEX TRUST

I am a trustee of a small charity, The Bremex Trust, whose patron is Sir Chris
Bonington.

I write to you in relation to the Land Reform (Scotland) Bill.  Whilst many of the
provisions in this bill are most welcome, one key issue is of real concern; the
exclusion of rights to access for parties "with a commercial interest".

Our charity provides low cost mountaineering training to volunteer leaders (youth
club/group leaders etc).

We run courses all over England Wales and Scotland, for which we make a lower-
than-commercial charge. But it is still a commercial activity.

Will we be excluded from the right to access to Scottish mountains?  According to
the letter of the law I fear we might.

There are many paradoxes here. Just like other commercial mountaineering
instructors:

1 Our activities are no different from those of ordinary walkers and climbers whose
rights ARE protected.
2 We are trying to engender care and respect for the environment
3 We ourselves are respectful of the rights of landowners and try to instill this
awareness directly to those whom we instruct
4 We attract visitors to a given area and have a positive impact on local economies.
5 Most importantly, we teach personal safety and help people to engage in a
rewarding activity, but at a much lower level of risk.

I would like to urge you to consider recommending that providing mountaineering
safety instruction in the hills is somehow not included in "commercial activities".

Thank you for your attention
T Halliwell



J2/02/1/147
SUBMISSION FROM THE CROFTERS COMMISSION

PART 3 - CROFTING COMMUNITY RIGHT TO BUY

THE EFFECT OF THE BILL ON RURAL BUSINESSES

The Crofters Commission welcomed the draft Land Reform (Scotland) Bill and made
detailed comments.  The Commission’s main comments can be summarised as
follows:

-An individual crofting township could be the starting point for any crofting
community body, yet 90% of townships (4348) have 10 or less crofts.  Prescribing
the number of participants in a community body may be unrealistic and may create a
new barrier to community purchase.

-The eligible land should include mineral rights, unleased sporting rights and inland
salmon fishings if the community body is to have the best possible prospect of
securing sustainable development of its community.

The difficulties with the Bill lie in the underlying policy assumptions and aim.  The
Scottish Executive’s Policy Memorandum on the Land Reform (Scotland) Bill states
that:

“The policy aim is to remove barriers to sustainable rural development by
empowering crofting communities.”

Crofting communities’ rights to own and effectively manage their land base can and
should be an important first step to overcoming a major barrier to future
development.  However, we have to recognise that ownership of tenanted croft land
will not by itself enable communities to realise their economic and social potential.
There are many other barriers to sustainable development of crofting communities
which have bearing on the Land Reform Bill.  Some of these barriers stem from what
appear to be questionable underlying assumptions about crofting.  It appears to be
assumed that:

• croft tenants are the predominantly active users of croft land

• there is something like a generic crofting community

• all crofting communities are reasonably cohesive

Recent statistics on crofting pulled together by the Commission show that, of the
17,000 crofts registered, less than 9,000 carry stock.  This could mean that 8,000
crofts are unworked and unoccupied and in reality many of these 8,000 crofts will be
unworked.  A substantial proportion will be informally used by someone other than
the tenant.  Some of these informal users will themselves be croft tenants.  Some
will not be croft tenants at all.



A similar scenario prevails on common grazings.  There are some 1,000 common
grazings.  Less than 500 of these are actively regulated.  Regulation does not
equate to an active crofting community.  Less than 200 common grazings are the
focus of community developments.  Some of the inactive grazings will be unused,
some will have been apportioned (sub-divided) and added to individual crofter’s
holdings to create substantial holdings and what are, in effect, small farms.  The
ESA (Environmentally Sensitive Areas) designation has encouraged apportionments
particularly in Shetland.  Land held by an individual and covered by an ESA attracts
substantial grants for minimal working of the land.

Apportioning the common grazing will be considered sound financial sense in some
crofting communities albeit that it will undermine collective working of the land in
future.  In other communities, apportioning the land would be considered unethical
and a threat to the social fabric of that community.  In some communities with
regulated grazings especially where there are open townships almost the entire
community may be croft tenants, yet only perhaps 5-10% of the tenants may be
active stock keepers.  The rest may be increasingly intolerant of the free roaming
stock on health and amenity grounds.

While there is much that binds all crofting communities together, we do have to
recognise that there are many differences in approach dictated by geographic,
cultural or aspirational circumstances.  Policy considerations and decisions affecting
these communities have to recognise and accept these differences.

Informal users of land are ineligible for financial support for capital investment in the
land from the CCAGS (Crofting Counties Agricultural Grants Scheme).  CCAGS is a
targeted and straightforward scheme and it seems unlikely that significant
investment in croft land is being made without CCAGS support.  The total grant paid
annually from CCAGS has declined by some 25% over 3 years.  Within crofting
communities, confidence in the future of agriculture continues to decline rapidly.

It has been possible for a croft tenant to buy his croft since the Crofting Reform Act
of 1976, yet less than 20% of croft tenants have acquired title to their croft.  In Lewis,
less than 1% of croft tenants have acquired title to their crofts.  In other areas - 50%
of croft tenants in Caithness and 42% of croft tenants around Inverness have
acquired their croft titles.  In some locations, the obvious development potential of
croft land for house sites prompts acquisition of crofts.  Recent research suggests
that crofters seek to acquire title because of perceived or real threats and only in
isolated cases has ownership brought real economic benefits for individuals.

Crofting communities which have Scottish Ministers as their landlord have been able
to acquire their land collectively since the Transfer of Crofting Estates Act 1994.  No
community has acquired their crofting estate from Scottish Ministers.  Crofting estate
ownership has burdens and responsibilities.  Scottish Ministers are passive if not
benign landlords.  Why would a community burden itself with debt and a potential
source of friction in its midst when the landlord poses no threat and the additional
economic potential from ownership of the land is limited?



Not all landlords will be as benign as the Scottish Ministers and in many of these
instances ownership of a crofting estate will certainly help communities release
untapped economic potential.

The crofting tenancy system over more than a century has sustained significant
populations in economically fragile communities in a way not replicated in other parts
of Scotland.  The crofting tenancy system has protected croft tenants from
obstructive landlords.  Even today, 80% of croft tenants choose to remain tenants
rather than become owner occupiers.

Beyond the proposals under the Crofting Community Right to Buy, there are other
legislative and administrative changes required to deliver sustainable development in
crofting communities and realise the economic potential of croft land:

• reform of the crofting legislation

• capital incentive schemes which are appropriate to current economic
opportunities

• agricultural subsidy bureaucracy which recognises the scale of croft holdings and
reality of common grazings.

The Crofting Community Right to Buy proposed in the Land Reform (Scotland) Bill is
an important first step towards helping to create sustainable crofting communities
able to realise the full potential of the land.  But it is only the beginning of a journey
towards the ultimate goal.

S Rankin
Chief Executive



J2/02/1/148
SUBMISSION FROM ABERDEENSHIRE ENVIRONMENTAL FORUM

Please find listed below, comments from the above Forum:

1. The Bill does not have sufficient provision to police and/or enforce,
exclusion on those who have failed to follow ’responsible access’ guidelines.
The system apparently relies on individuals behaving correctly. If they fail to
do so, where lies the remedy? Littering and vandalism are not purely urban
phenomena.

2. Protection of Natural Heritage is provided by authorising SNH to erect
notices and distribute information. There are circumstances where
establishment of physical barriers is the only sensible way to protect sensitive
sites. Little emphasis is given to achieving protection for wildlife.

3. Exclusion of access to farm buildings is a positive amendment.
However, the rights remaining with landowners, tenants and managers
appear to be minimal. More consideration should be given to progressing
reform on a consensus basis rather than adopting what comes over as a ’bad’
landowner versus ’good’ access user contest.

4. While the proposals covering the role and responsibilities of Access
Forums are yet to be established, the indication seems to be that they could
differ wildly between authorities. The ability to become effective mediation
bodies in event of serious differences will obviously vary dependent of the
skills and knowledge of individuals selected. Local Access Officers would
seem to be essential members of the Forums rather than Local Authority
’representation’.

5. While recognising that crofting communities operate in different context
from much of the rest of the country, the rights assigned to them within the Bill
create a ’special’ group of rural citizens who apparently merit more
consideration than any other. Could this give grounds for ’equal rights’
litigation?

B Martin
Convener



J2/02/1/149

SUBMISSION FROM LOCH LOMOND AND THE TROSSACHS INTERIM
COMMITTEE

1.0

In response to the Scottish Executive’s request for views on the Land Reform
(Scotland) Bill the Loch Lomond and The Trossachs Interim Committee submits the
following comments in relation to Part One, Access Rights.

The Interim Committee welcomes the Land Reform (Scotland) Bill and recognises
the improvements made to the draft bill and the resolution of a number of the issues
identified in our response to the Draft Bill. In particular moving back towards the
original recommendations made by the Access Forum.

The Bill does still lack clarity in some areas and appears to over complicate some
issues. It is assumed that a number of these issues may be made clear within the
Outdoor Access Code, however without seeing the Code it is very difficult to
comment fully. The opportunity to comment on both the Bill and the Access Code
would help to draw together a more comprehensive response.

2.0

As Scotland’s first National Park, the Loch Lomond and the Trossachs will be a key
leader in managing access in Scotland and as such will be one of the first ports of
call for the general public it is therefore essential that the National Parks role is
recognised within the Bill and that the principles included within it are achievable.

The National Park should be included within the Bill as an access managing
authority with all the responsibilities that are currently attributed to local authorities.
Both the Draft Bill and the current Bill have failed to recognise the National Parks
status. (Section 29)

3.0

The Outdoor Access Code needs to clearly define not only what the rights and
responsibilities are and with whom they lie, but also how they are to be managed
and enforced. This must take into consideration and relate to the duties of the
Ranger as defined in Section 23. (Section 10)

4.0

The Bill has included a number of changes to the extent of access rights and on the
whole is an improvement. However there are still some key issues that require
further clarification. (Chapter 2)

Further clarification is required to define the nature and extent of access rights, in
particular with regard to crops, headrigs and field margins. There is a possibility that



fields could be ploughed right up to the fence-line restricting access along the field
edges. (Section 7 (7a,b,c))

Concerns are raised regarding the implications attached to removing the right of
access from commercial businesses that use the open countryside, for example
walking tours and climbing lessons. The consequences of removing the right of
access could threaten the existence of such businesses in an area where tourism is
a vital component of the rural economy. (Section 9 (2a))

It is essential that where an existing right of access is lost due to the new restrictions
that respect a properties curtilage an alternative is made available. It may also be
necessary to clarify the role that rights of way have in this situation in contrast to the
new access rights, potentially a confusing issue for the Code and the public. (Section
6)

5.0

The functions of the local authority (park authority) have been clarified to a certain
extent, however there is still a need to ensure that the local authorities managing
access can and do practically implement and manage access and core paths in such
a way as they can meet the needs of the community with clear easily implemented
legislation. (Chapter5)

There is still a need to reduce the amount of ministerial decision making currently
included within the Bill. The processes that enable an authority to put together a core
path plan and implement an appropriate access network, including path orders and
agreements, must be straightforward and achievable.

The Bill still requires a duty to be placed on the local authority (park authority) to both
manage and maintain the core path network.

The Core Path Plan timescale should reflect limiting circumstances that may apply to
authorities depending on variables such as extent and condition of existing networks,
geographic size and population. (Section 17 (1))

B Dalrymple
Park Officer



J2/02/1/150

SUBMISSION FROM ARGYLL, THE ISLES, LOCH LOMOND, STIRLING AND
THE TROSSACHS TOURIST BOARD

I refer to the redrafted Land Reform (Scotland) Bill, and wish to make the following
comments.

The Board welcomes the majority of the extensive changes to the draft legislation
which have addressed many of the concerns raised in our response to the draft Bill
in June 2001.  The revised version of the access sections of the Bill bring it much
more in line with the original spirit of the access debate and will help to strengthen
the image of Scotland as a destination where visitors are welcome to enjoy the open
countryside.

However, we have major concerns at the additional clause in Section 9(2)(a) of
Chapter 3 which states that access rights do not apply to those “conducting a
business or other activity which is carried on commercially or for profit or any part of
such a business or activity”.  It may well be the case that a group may still be
permitted access to land on condition that each member exercises his or her access
rights responsibly as a result of this clause, but it would appear that a group leader,
acting on behalf of one the wide range of organisations which organise outdoor
activities in the countryside would not.

This would have a serious impact on many parts of rural Scotland where outdoor
activities are a major part of the tourism economy and many visitors who are
unfamiliar with the location or simply seek expert assistance for safety or other
reasons wish to undertake activities with a leader.  The generally small private
companies which offer such services would face a further legislative burden and
could potentially be seriously financially penalised at a time when many are
struggling to regain business after the effects of Foot and Mouth, which could result
in many ceasing to operate.

The loss of these services at a time when the Freedom of Scotland and Outdoor
Activities are being developed as key tourism products would be seriously
detrimental to the rural economy in many parts of our area.  Many of these operators
play an important role in raising awareness of wider environmental messages and
Scotland’s natural heritage, while visitors are guided to sites which they may be
unable to reach independently, but under careful management.  Private sector
operators also play an important role in promoting safety messages, as well as
offering courses to encourage safe and responsible use of the countryside.  The
difficulties would be further underlined in the forthcoming Loch Lomond & the
Trossachs National Park, where the clause would either place some ambiguity on
the provision of ranger guided activities if they are carried out on some form of
commercial basis or would seriously disadvantage private sector operators.

We fully recognise the right of landowners to manage and gain economic return from
the land, but this should not impact on the visitor experience which is all-important to
the future success of Scottish tourism, a vital component of the Scottish economy.
We would therefore urge you to give further consideration to this clause in order to



ensure that the Land Reform (Scotland) Bill which could be of genuine benefit to
Scottish tourism does not add to the legislative burden for small businesses
operating in rural Scotland and dilute a product which can strongly enhance the
marketing of Scotland as a competitive tourism destination.

E Calveley
Planning & Development Manager



J2/02/1/151

SUBMISSION FROM THE CROFTING COUNTIES FISHING RIGHTS GROUP

Please find attached the written submission of the Crofting Counties Fishing Rights
Group (CCFRG) against the inclusion of salmon fishings with the Crofting
Community Right to Buy under Part 3 of the Bill.

G Mason
Chairman

PART 3

COMPULSORY PURCHASE OF SALMON FISHINGS

The wild salmon industry in the crofting counties of the Highlands and Islands is a
major employer, it generates substantial inward investment in remote rural areas and
underpins a significant part of tourism in the northern Highlands.  Many associated
rural businesses are wholly dependent on it.  Marketing is based on exclusivity and a
high quality service aimed at customers of high net worth in a competitive global
market.  Salmon are recognised more than ever before as a fragile and scarce
resource.  Conservation and investment will secure the future, political manipulation
and over exploitation will destroy it.

Employment

Within the crofting counties the salmon fishery supports 600 direct and full-time
employees including fishing ghillies, water bailiffs, hatchery workers and fishery
scientists.  This employment is substantially subsidised by private funding from the
UK and overseas.  Crofting communities will require significant public funding to
sustain employment at these levels.  No community owned salmon fishery in
Scotland has a single full-time employee.  It is estimated 450 full time jobs would be
lost were salmon fisheries contiguous to croftland to be transferred to public
ownership.

Impact on Dependent Businesses

Visiting and high paying anglers enjoy a quality of service and accommodation which
meets their specific requirements and expectations of privacy, comfort and
ambience.  This is provided in a number of specialist hotels and sporting lodges for
which the Highlands have a world wide reputation.  These businesses, which
themselves employ an estimated 1200 full-time equivalent jobs, are wholly
dependent on the salmon fishery attracting visiting anglers with high disposable
incomes; their customer base will be eroded as the fishery is broken up.  With no
diversification opportunities many well known hotels and lodges will close and
unemployment will result.  Tradesmen, contractors, shops and garages in these
areas will also suffer.



Future Investment

Annual revenue expenditure by Fishery Boards in the crofting counties on salmon
hatcheries, re-stocking programmes and direct employment of fishery scientists,
hatchery staff and water bailiffs is £2.25 million.  A further £4.5 million is spent
annually by fishery proprietors on wages for river ghillies, bank repairs, vehicles, pool
improvements and compensation to the commercial net fishery in the estuary waters
and the North Atlantic.  This £6.75 million per annum of private funding increases to
£9 million when added to the annual expenditure by high paying visiting anglers.

A fall in fish stocks in recent years due to a range of factors including climate change
and over exploitation at sea has necessitated increased scientific research to
develop ways to counter these negative influences.  Much of the investment is to
retain or enhance spring stocks during the early part of the season on which many of
the east and north coast rivers depend.  On the Kyle of Sutherland alone research
projects aimed at improving spring fish stocks involving private funding of £470,000
over three years is planned.

Effect of Insecure Title

Part 3 of the Bill threatens the wild salmon industry with expropriation of any part of
the industry’s assets at any time and without notice.  The same threat applies to
those businesses that rely on the fishery.  No business and no employee should be
asked to invest their future against such uncertainty.

Following publication of the draft Bill in February 2001, £250,000 of private research
funding to a major salmon fishery within the Kyle of Sutherland was withdrawn on the
grounds that the river owners could not guarantee access to the river against the
threat of compulsory purchase.  Start-up funding for a new Kyle of Sutherland Trust
for fishery education and research was also withdrawn.  Since publication of the draft
Bill capital investment in the salmon fishery has fallen by over 90%.

The reduction of the time limit from five years to one year for the purchase of salmon
fishings after a community buy-out does nothing to remove the threat of compulsory
purchase, a threat which has already significantly reduced investment and which is
so destructive to the future of the fishery and the morale of those whose livelihoods
depend upon it.

Public Fishing

Public fishing is available on all the principal rivers within the crofting counties
normally through local angling associations and clubs.  Within the Kyle of Sutherland
alone an average of 476 salmon are caught annually by local anglers.  No local
angler is denied the opportunity to fish for salmon.  The public fishings are heavily
subsidised by the fishery owners.  When the crofting community becomes a
company limited by guarantee it will be obliged to seek a commercial level of rent –
local anglers will be forced to pay more for their fishing, some may be unable to
afford it.



Ownership

Within the crofting counties there are over 550 registered salmon fishery owners.
Many fisheries are held through Companies or Trusts further extending ownership
interests.  Salmon fishings within the crofting counties come on to the market on
average once every ten years.  Enabling crofting communities to acquire the salmon
fishings as they are offered for sale, in line with the general Community Right to Buy
(Part 2), would provide the opportunity for purchase at regular intervals without resort
to forced sale which is so destructive.

Management

Rivers are managed as whole river systems from the minor tributaries in the high
catchment to the marine environment of the sea estuary.  Organisation of angling
requires specific division and allocation of angling water for beat rotation and the
avoidance of over fishing.  A compulsory sale by croft boundaries, which have no
relevance to fishing beats, will disrupt management and devalue the fishings as a
whole.

Summary

The proposals for the compulsory purchase of salmon fishings are a direct
disincentive for future long term investment in the salmon fishery putting at risk the
livelihoods of those employed and ultimately the future of salmon conservation.  The
CCFRG call on the Justice 2 Committee to recommend removal of the salmon
fishery from the threat of compulsory purchase by enabling the crofting communities
to buy the fishings only when they are offered for sale.

NB. ADDITIONAL SUBMISSIONS RE CCFRG

A further 6 responses have been received from people wanting river workers (the
CCFRG) to be invited to give oral evidence before the lead committee.  Each
response indicates that the compulsory purchase of fishings will put their
employment at risk.





J2/02/1/152
SUBMISSION FROM J MENZIES

Part 1 Access Rights

I wish to make the following comments on the Land Reform (Scotland) Bill (as
introduced).

The above Bill sets out, in great detail, exactly what comprises “responsible”
activities for both those who exercise the newly defined access rights as well as for
those whose land is affected by these rights.

Section 2 Access rights to be exercised responsibly.

para (2) states “In determining whether access rights are exercised responsibly a
person is to be presumed to be exercising rights responsibly if they are exercised so
as not to cause unreasonable interference with any of the rights (whether access
rights, rights associated with the ownership of the land or any others) of any other
person, but”

In a) and b) it goes on to define what is not “responsible.

Section 3 Reciprocal obligations of owners.

Sets out what is deemed to be “responsible” and not “responsible” under this
heading.

Reference is constantly made to Section 10 “The Scottish Outdoor Access Code” but
in a most significant departure from the Draft Bill all sanctions for those acting
“irresponsibly” have been removed.

This not only means that those who are exercising access rights responsibly have no
means of redress against those who are not, but also that owners who suffer from
those acting irresponsibly may only have the Trespass (Scotland) Act 1865 to fall
back on.

In short virtually nothing can be done until an “offence” has been committed and
even then it will be the responsibility of the “victim” to seek redress.

We have all seen, only too recently, how so-called Voluntary Codes of Practice fail to
give adequate protection in the debacle which led to the ignominious departure of
Scotland’s second First Minister.

The fact that sanctions have been removed from the Bill in the course of the
consultations makes me think, and not entirely cynically, that it was done so under
pressure from those who are most likely to exercise the new access rights so that
they can ignore the Code with virtual impunity!

I believe that the sanctions as set out in the Draft Bill must be re-instated.



Section 7 Provisions supplementing and qualifying section 6.

Para (7) (c) “does not include unsown headrigs, endrigs or other margins of fields in
which crops are growing”

For several years now conservationists have decried the destruction and removal of
hedges and rough ground areas between fields because of the loss of valuable
habitat for natural flora and fauna. This situation can only be exacerbated, by
allowing those who are exercising their access rights to trample over the marginal
areas excluded in the above paragraph.

A fairly recent example of what can happen, when what appears to be bog and
rough reed areas at the water’s edge, are constantly disturbed by being tramped
through by bus loads of Angling Club members who fish without permission, was the
loss of breeding Slavonian Grebes from Urquhart Bay here on Loch Ness. Almost
certainly this happened through ignorance and not intent but happen it did!

Think again about this exclusion!

Part 3

Section 66 Land which may be bought: salmon fishings and mineral rights

The statements made in this document are personal ones, but as Chairman of the
Ness District Fishery Board, I am well aware of the opposition to Section 66, not just
by the proprietors of the fishings affected, but also by many of the crofters
themselves, along with the gillies (some of whom are also crofters), river managers
and staff whose employment depends on these fishings.

I am also aware of and support fully, all that has been said by the Ness Board, the
ASFB and the other organisations which have been founded by those involved in the
areas affected by this part of the proposed legislation. I hope you will accept that it is
unnecessary for me to reiterate these comments here.



J2/02/1/153
SUBMISSION FROM SCOTTISH COUNTRYSIDE ACCESS NETWORK

Part 1 - Access

SCAN members have practical experience of implementing countryside access
within the existing legislation. As co-sponsors of the Open Scotland petition, we are
reassured to see the proposed legislation moving back closer to the
recommendations of the Access Forum. SCAN welcomes this amended Bill.
However we feel that some parts of it require development or clarification.

For Local Authorities and National Parks to deliver better countryside access for all,
they will require further powers and duties, straightforward procedures and identified
resources.

Powers s15.1 (b). Powers to indicate, enclose and make safe, ‘ bring paths into fit
condition’ without Land Owner permission must include drainage, surfacing,
gates, stiles and bridges etc, and, where necessary, vehicular access to the
site.

Core Path Network(CPN) s17.2 (b) It may be unnecessary or impossible (and will
be resource intensive) to have all Core Paths covered by an agreement.  A CPN
Plan could be produced and accepted if there were no objections.

Agreements s20. (1). It is essential that agreements can be made over land
without access rights.
Payment s20 (2). In principle, if a right exists there should be none!

LAs must have duty to create/implement and manage CPN. E.g. ‘duty to identify,
establish, maintain, manage, promote and review’. Without this there is no
requirement to get paths on the ground. A time limit will give an incentive.

Rights of way.
Issues around rights of way have yet to be addressed.
How are rights of way to be defined for this Act?

LA (NPA) power to restrict, S11. Such powers need criteria and advice. There is
concern that Local Authorities could misuse this power and/or be put under pressure
from landowners and other groups. Powers could be limited to prevent misuse,
broadly or specifically for the preservation of order, prevention of nuisance or
danger, prevention of damage or preservation or improvement of amenity. Bylaws
might cover the intentions.
Conservation s12 (1) (c) should be included in this clause or defined as ‘amenity’.

Obstructions. s14. Could a Town and Country Planning (Scotland) Act 1997stop or
enforcement notice, or Roads (Scotland) Act 1984 procedures be used to remove
obstructions? Would an appeal to Inquiry Reporters Unit be better/more effective?
If the clause is reworded to include ‘all and any behaviour to obstruct’ the subclauses
become illustrative and less likely to be misconstrued.



Ploughing. S22. 8 weeks is too long a time for reinstatement. LA should be
informed within a week and the path reinstated within 2 weeks (or an extension
applied for )
There should be opportunity for reinstatement charging. Access rights should
continue over the ground.

What are the implications of our legal process, the Sheriff and the Fiscal, taking on
the increased work, and potentially contentious cases?

• Definitions

s6(a) (i) Does ‘building or other structure or works’ include walls, ruins, follies?
S6(b) (i) refers to buildings that are not a house.
Concerned about definitions of ‘curtilage’. How will this apply to isolated gardens?
How would the proposed legislation affect tracks that pass close to structures,
steadings and houses but are not rights of way?

S6(j), s7(7) Crops. Will grass and silage under 6” high also be excluded? The broad
definition might be better in the Code with the 3 exclusions (trees, grassland and
field margins) in the Bill.

S9 (1)(d) Bicycles could be considered mechanical. Their definition, as non-
motorised or ‘mechanical propulsion’ needs to be consistent with the Explanatory
Notes.

S9(1)(e) Golf Courses could be within 6(f)(ii). This would mean access rights would
apply when golfers were not playing. Alternatively golf courses could be in the Code.
The use for passage but not recreation is neat, but could set a precedent for other
situations.

S9(2)(a) Commercial use is impossible to define or enforce and its exclusion from
the right would be bad for rural economy. Commercial use should be covered in
Code under responsibility.

‘landowner’ also needs definition. With whom may a Local Authority make an
agreement, ask for removal of obstruction or charge?

National Park Authorities should be specified as having appropriate LA powers
and duties.

• Further Explanation Needed

S4 &8 Modification by Ministers.  Why do Ministers have power to alter the
fundamental clauses without going to Parliament?

S5 (2) liability requires to be explained more in the Code .

S10 Code. Need statement explaining clear purpose of Code and its relation to the
Bill. (It is difficult to comment without having seen the revised Code).



SCAN would welcome the opportunity to provide further evidence on the Bill.

C Kinnear
Convener



J2/02/1/154

SUBMISSION FROM J BARLOW

I am writing to express my deep concern about proposals contained in the Land
Reform Bill - part 3, particularly those concerning the acquisition of fishing rights
compulsorily, to contiguous crofters.

I, personally, have no financial interest in any Scottish fishery or land, I am, however,
an ardent game fisher and have holidayed annually in Scotland for the past thirty
years.  I have also lived in the country for a total of ten years.  Furthermore, as the
ex-caretaker of a Hebridean estate I have first hand knowledge of the economics
and petit-politics of fishery management, amidst a “crofting community” and am
acutely aware of the dangers implicit in the proposed reforms.

My first two concerns are semantic.  Exactly who will constitute the class “crofters”.
Those, and only those, whose names are presently on the local Crofter’s
Associations books or anyone who lately joins the association in the (misplaced)
hope of a fast buck?  Perhaps those who own or simply rent croftable land,
regardless of how that land is (to be) employed?  Or will it be anyone who lives in an
area deemed “crofting country” by the sweep of a rather large bureaucratic brush?

Quite equally the impression of the term “contiguous” is problematic.  Does this
mean “touching, adjoining” or the more vague definition, “in proximity to,
neighbouring” (source: The Concise O.E.D.)?  The O.E.D. definition of “neighbour”
as “the dweller next door, near, in the same street or village or district, or in adjacent
country illustrates perfectly the perfidious ambiguity inherent in the phraseology
employed in the bill.  These matters deserve immediate clarification.

A third concern is based on the practicality of the proposed buy-out.  I am aware of
no estate on the West Highland coast nor in the Western Isles that actually makes a
profit as a commercial rod-and-line fishery.  Some have in the past augmented their
fishery costs by the estuarine netting of fish, a practice now largely abandoned due
to the scarcity of wild salmon and sea-trout.  Commercial and catering revenue, not
directly from the fishery which act as an attractor to the client base.  Remove the
fishing from the estate and the estate will fail to remain commercially viable.
Remove the estate from the fishing and the financial support for the river disappear.
Even with lottery grants supporting a buy-out a system future would be in grave
doubt without significant caps to maintain the water and the stocks into the next
decade.  Can an association of crofters be expected to supply the tens of thousands
of pounds that river maintenance costs annually for not profitable return?  I think not.
I have not access to precise figures, but in my own experience crofting has not been
the choice career for the young men and women of the islands, nor of their parents.
Increasingly the burden of care for bought-out fisheries will rest on the shoulders of
the elderly and those for whom it is a part-time, secondary occupation with work
elsewhere taking precedence in their affairs.

Further, it is highly unlikely that those involved in a buy-out would find amongst
themselves the vast totality of knowledge required to sustain a river’s ecosystem, to
renovate and repair eroded bank and damaged groines, to combat predators and



poachers, in short to add to their daily workload the skills of an estate manager, a
marine biologist, freshwater biologist, a civil engineer, a policeman, politician and
tour-guide - I shan’t continue, but I could.  Crofters are crofters and have crofts to
run.  Are they then to employ the professional skills required by their new
acquisition?  From where are the funds to come to pay for these skills?  Crofting
doesn’t make a man rich and nor, nowadays does salmon fishing.

Yet another concern I hold is the ethics of the whole thing.  Such is the nature of
salmon fishing that a rod-caught salmon can contribute £3,000+ to the value of an
estate - a reflection not of the value of the fish per se but of the total cash spent by
numerous fishers who attempted to catch it whilst paying to stay on the estate.  Over
the past century (and more) Scottish river systems have been extensively developed
and invested in order to maintain if not increase the value of the property through the
quality of its fishing.  However, what may be presented as a rich man’s playground
may equally be seen as a long term business venture requiring continual re-
investment to maintain its value - not so dissimilar to factory ownership or farming.  I
can understand, even advocate, the redistribution of wealth on a national level and
throughout industry and countryside in an effort to rebalance the scales of equality in
Scotland but this is not what this bill is about.  It is about, robbing a wealthy minority
to satiate the short-sighted greed of a local majority in a gesture of crass popularism.
If realised the Land Reform Bill, part 3 will cause irreparable damage

to the Scottish countryside as we know and love it.
to the disturbingly fragile stocks of Wild Salmon and Sea Trout.
to the lives of all those involved in land and fishery management and their families, to
the shopkeepers, ferry operators and all who benefit from the angling related tourist
trade.
to the “crofting community” who will be left with a dead white elephant.
to the faith of members of the wider community in parliamentary democracy.
to the integrity of the Scottish Parliament and its members and to the public
perception of  the State as Just and Fair.

In conclusion I would suggest that the proposals be moved to Part 2 of the Land
Reform Bill.  Whilst still somewhat contentious this course would be less ethically
corrupt.  Whether or not it will help the fish is another matter.



J2/02/1/155
SUBMISSION FROM I R HARRIS

I was delighted to see that the clause giving landowners the personal power to
suspend people’s existing rights of responsible access to the Scottish
Countryside has been omitted from the revised version of the Land Reform
(Scotland) Bill.

I am however disappointed that the proposed legislation is still far too
complicated and believe it could be greatly improved by going back to the
original ideas behind the proposals which the widely based Scottish Access
Forum submitted to Scottish Natural Heritage, the Scottish Executive’s official
advisers on countryside matters.

This step would result in a much simpler, more straightforward, access Bill,
with details of both the public’s and landowner’s responsibilities being
contained in a supporting Scottish Outdoor Access Code, to be prepared by
SNH.

The next few months offer a unique opportunity for the Scottish Parliament to
deliver legislation that is appropriate to Scotland’s particular circumstances
and not simply a repetition of the over-complicated Westminster approach.
The resultant legislation will define the terms of public access to the Scottish
countryside for future decades. Please don’t let us down.



J2/02/1/157

SUBMISSION FROM L MACASKILL

The Land Reform Bill is an improvement on the draft Bill but it still appears
that walkers will be worse off than under the existing ability to walk anywhere
as long as no damage is caused.

The power given to local authorities to exempt land bestows more power than
is necessary or advisable. They will have new powers to make byelaws and
these are surely enough (section 11).

New wording “and regulate” appears in the ‘Purpose of Act’. This could open
up far too many avenues of regulation after pressure from anti-access groups.

Instead of excluding land used for a particular recreational purpose the Code
should define responsible behaviour within these areas (6(f)).

I think it is extremely important that the National Park Board should deal with
National Parks and not the local authority (section 24).



J2/02/1/159
SUBMISSION FROM D POLLOCK

Despite improvements to the nature of the Bill as regards access there are still a
number of issues which are very worrying

The idea that land on which crops are growing should be excluded is a recipe for
disaster.  Sensible walkers at all times actually seek to avoid any damage to growing
crops.  If however the exclusion is left in the Bill it will work against access by giving
landowners a tool which they can use to their advantage to deny reasonable access.

The idea that one should not walk through farmyards is also a practical nonsense.
Many routes of necessity go through yards and unless farmers are charged with
providing reasonable alternatives the exclusion should be dropped.

There should be no automatic exclusion of land belonging to the Queen.  There is no
good reason for such an exclusion.

The idea behind the exclusion relating to land set out for particular recreational
purposes is not clear and again landowners could interpret such exclusion to suit
their convenience.

If Access is to be realistic then the fewer exclusions included in the Bill the better
otherwise we are in for years of legal dispute!  Not a happy prospect.



J2/02/1/160
SUBMISSION FROM D DAVIES

We own and run a diversified farm business.  Our main income outside farming is
from self-catering accommodation let with fishing.  The fishing gives us more
consistent and valuable letting.  The accommodation in turn means the fishing is let
consistently for whole weeks instead of daily when people only want to fish when
conditions are right.  This major (40%) part of my business will be destroyed if other
people are able to take away the fishing.  You will know it is not possible to make a
living from farming alone in such a poor area as this.

We are also concerned about coastal salmon netting rights which we and our
neighbours do not exercise at the moment as we recognise that salmon as a species
are already over persecuted at sea and a fish in a river is worth many more times the
value of fish killed at sea.  If the fishing rights are taken into public ownership no-one
has the benefit directly from the fishing and the netting then becomes more attractive
to the detriment of salmon and neighbours.

Lastly, I would like to say that the clearances cannot be undone any more than
America can be given back to the Indians.  The current owners have no connection
to those who evicted people from the land and current crofters by and large have
little connection to those who were evicted so how can compulsory purchase be
justified.



J2/02/1/161
SUBMISSION FROM ANNBANK ANGLING CLUB

As requested by Cathie Jamieson MSP, we make two points for consideration which
causes us concern.

1. As we see it, Councils and the Crown Estates own large sections of land.  If
we are correct in out reading of the Bill that Councils and Crown wouldn’t be exempt,
then the Rural Committee would get the same chance to purchase the land the same
as the crofters if they were doing it for the benefit of the community and would the
Scottish Parliament be bound to make Councils and Crown Estates make them put
the land they own up for sale to bodies who have leases on the land?  For a long
time, if Councils and Crown Estates don’t put this land up for sale, the that would
only leave private landowners.  If that was to be the case, there would be no need for
the Land Reform Bill in the first place.

2. To Register an interest: Would the Scottish Parliament protect lease holders
form owners, Councils, Crown Estates from withdrawing leases when they are
notified of a leases interest to have it registered or not to release to the body when it
comes up for renewal?  If this protection wasn’t given, a large number wouldn’t ask
to register an interest, if they could lose their interest or lease in the land.

A Flaherty
Secretary



J2/02/1/163
SUBMISSION FROM THE BRITISH MOUNTAINEERING COUNCIL

1.  Background
The British Mountaineering Council (BMC) is the representative body for hillwalkers,
climbers and Mountaineers in England and Wales.  The BMC has a membership of
55,000 comprising some 30,000 individual members and 25,000 club members
within 400 or so BMC affiliated clubs. Scotland has by far the greatest concentration
of mountaineering and climbing resources in the British Isles.  Scottish winter
mountaineering and ski mountaineering resources are uniquely important and
Scotland also provides a range of opportunities for summer mountaineering and
climbing, on both inland crags and sea cliffs, that are unrivalled elsewhere.
Mountaineering and climbing are extremely popular recreational activities throughout
Scotland and make an important contribution to many local economies.

The BMC and its’ members have direct and wide-ranging involvement in
mountaineering in Scotland.  The Council, itself, has a joint interest in a
mountaineering hut in Scotland and the membership includes clubs that own
mountaineering huts in Scotland.  Other member clubs have reciprocal agreements
on hut use with Scottish mountaineering clubs and individual members have
mountaineering bases in Scotland.  Member clubs and individuals also visit Scotland
regularly for organised meets, training events and informal mountaineering and
climbing trips.

The BMC has worked with the Mountaineering Council of Scotland (MCofS) in
developing a view of the proposed access legislation and is fully supportive of the
MCofS submission on the Draft Bill.  This evidence recognises the particular position
of BMC in respect of mountaineering in Scotland and the proposed legislation.  It
focuses on matters of principal and those areas that are of particular importance to
outside mountaineers and climbers visiting Scotland.

2.  Changes to the Draft Bill
The BMC recognises that a number of significant changes have been made to the
Bill since it was published in draft form and supports these.  These changes are, in
particular:

• The reference to the responsible exercise of access rights, (s2(1):
• The inclusion of a duty on land owners to act in a responsible way in respect to

land over which there is a right of access, (s3):
• The inclusion of a duty on local authorities to uphold access rights, (s13), which

strengthen the provisions of s17 of the Draft Bill:
• The duties placed on local authorities in relation to core path plans, (s17 &18):
• The removal of the emergency suspension of access rights, (Draft Bill, s8):
• The removal of the right for landowners to suspend access rights, (Draft Bill s9):
• The removal of the provisions of Section 15 of the Draft Bill relating to the

criminalization of conduct excluded from access rights by Section 5 of the Draft
Bill:

• The removal of  the provisions on exclusion orders, (Draft Bill, s16):
• The modification made in Sch.2(1) to the Trespass (Scotland) Act 1865, s3 that

ensures that wild camping is covered by the Bill.



3.  Long title
The long title of the Draft Bill, as it referred to Part 1, stated the Act is:
“An Act of the Scottish Parliament to confer public rights of access to land for
recreational and other purposes”.  The long title of the Bill (as introduced), however,
qualifies this by introducing the words “and regulate”.  There is, however, no
reference to this change in the Explanatory Notes to the Bill.  Nor, does it appear, is
any explanation given for it elsewhere.  It is clear from the face of the Bill that its
central purpose is unchanged from that of the Draft Bill.  This purpose should be
expressed unequivocally in the long title.  The words “and regulate” should be
removed.  The alternative approach would be to adopt a form a words such as “ -----
to make new provision for public access to the countryside ----“.  This form of words
was used without qualification in the long title to the Countryside and Rights of Way
Act 2000 (CROW 2000).

4.  Powers of Ministers
As it stands Ministers are given complete freedom to alter all the basic rights that the
Bill purports to confer on members of the public.  The provisions that make this
possible are:

• the power in Section 4 to modify the provisions of Sections 2 and 3, and;
• the power in Section 8 to modify the provisions of Sections 6 and 7.

Section 1.1 of the Bill states that “Everyone has the rights created by this Part of the
Act.”
Section 1.2 states that these rights are called “access rights” and are:

(a) the right to be, for recreational purposes, on land, and;
(b) the right to cross land.”

The provisions of Section 4 and Section 8, however, so far derogate from these
rights as to render them totally ineffective.  If Sections 4 and Section 8 remain
unchanged it will mean that, in effect, the Bill will not confer on the public any
effective generally applicable rights of access at all.  All it will do is to provide a
framework within which Government has unfettered powers to decide from time to
time and from area to area where members of the public will be able to go and what
they will be entitled to do when they get there.  The Bill should be amended to
ensure that the right of access that its central purpose is generally exercisable by the
public.

5.  Local authorities orders
Section 11 gives local authorities powers to make orders to:

• exempt particular land,
• exclude particular activities,
• access rights,
• exclude access at particular times of the day, including the hours of darkness
• from access rights.
• Restrict access rights to specified activities.



The Bill should be amended to include a provision that will ensure that these powers
can be exercised only within limits set by Government.  This could be achieved by
making them subject to regulations to be drawn up by the Scottish Executive Rural
Affairs Department (SERAD).

6.  Local authority bylaws
Section 12 gives local authorities powers to make bylaws in respect of access land.
The Bill should be amended to ensure that these powers are exercisable only within
limits set by Government.  To ensure this they should be made subject to regulations
drawn up by SERAD.

7.  Fragmentation of access rights
The effect of Sections 4, 8, 11 and 12 will be that:
• Access law could, potentially, be different both between and within every local

authority areas in Scotland.
• Providing members of the public with a comprehensive overview of access law

and access rights in Scotland will be extremely difficult if not impossible.  This will
particularly disadvantage those who visit Scotland from outside and who,
consequently, do not have access to up to date local information.

• It will be difficult for any member of the public to obtain accurate up to date
information on where and when they can legally be on land and what they can do
when they are there.

• It will be possible for members of the public to break the law completely
unintentionally as they move from one area to another or are on land at different
times of the day.

• Access rights could become subject to local political pressure and to pressure
from influential local landowners.

8.  Land over which access rights are not exercisable
Section 6 deals with land over which access rights are not exercisable.  It includes
two provisions that give considerable cause for concern.  Section 6(b)(i) excludes
from the right of access land that forms the curtilage of a building or buildings other
than a house.  There is a real danger that this provision could be used to prevent or
restrict access to mountain or other upland areas where access can be gained only
by way of tracks running close to such buildings.  Some access paths to mountain
areas do run close to buildings or groups of buildings and many of these routes are
not public rights of way.  The Bill should be amended to ensure that access to
mountain and other upland areas cannot be denied in this way.

Section 6(f)(2), contains a provision that excludes from access rights “land which has
been developed or set out for a particular recreational purpose while in use for that
purpose”.  It is possible that this provision, if interpreted broadly, could be made to
apply to entire upland sporting estates.  The Bill must be amended to ensure that this
provision cannot be applied to any land in mountain or upland areas or to any land
used to give access to these areas.

9.  Access at night
The status of access at night is a particular concern.  The right of access at night is
an inherent part of a right of recreational access.  The following points are



particularly important in respect of access at night to mountains and other upland
areas, and to routes used to access these areas of land:

• Access at night is of particular importance to mountaineers and climbers who, on
occasion, actively seek out the opportunity to be on mountains, crags, other
upland areas and sea cliffs both overnight or during the hours of darkness as an
integral part of their recreational activities.

• The use of routes giving access to these areas is essential during the hours of
darkness to ensure that access and egress can be achieved safely.

• Access at night is essential to allow mountaineers and climbers to obtain
essential experience and training in safety skills, including the skills necessary for
emergency self-rescue.

• There are many parts of Scotland that are important for mountaineering and
climbing but where mountaineering and climbing would not be practicable at
many times of the year if access were not available at night.  These include the
Cairngorms, Knoydart, the Letterewe, Fisherfield and Fannich areas, Strathfarrar
including Glen Cannich and Glen Affric and substantial tracts of Easter Ross and
Sutherland.

• Any restrictions on night time access affecting land on the border between
England and Scotland would be particularly difficult to operate as the right of
access in England encompasses access at night, (CROW 2000).

• Access restrictions at night to mountain and other upland areas would be
particularly difficult to justify to visitors from England and Wales and further afield
where there are no similar restrictions.

• Provisions that limit access to mountain and other upland areas at night would be
extremely difficult to enforce.  Any enforcement regime would have to include
provisions to cover people being on land at night for reasons of safety and self
rescue.

As the Bill stands at present restrictions on night time access to mountain areas
could be brought in, either comprehensively or on an ad hoc basis, by the use of the
powers reserved to Ministers, by Scottish National Heritage (SNH), or by local
authorities.

It is essential that the Bill is amended to make it clear that, if these powers are to be
used at all in relation to mountains, other upland areas and the approaches to them,
then:

• they can only be used in clearly defined emergency circumstances,
• there is a clear presumption against their use and a requirement on the proposer

of any restrictions to bring forward evidence to justify them,
• there has been full consultation with all interested parties,
• any restrictions can only remain in place for short, defined periods of time.

10.  Land held by the Queen in her private capacity
Section 6 excludes from access rights under the Bill land that is held by the Queen in
her private capacity, s6(e).  The Guidance Notes to the Bill state that this land is
excluded for security reasons.  If this provision were to be applied to the Balmoral
Estate it would effectively exclude from the right of access under the Bill an area that



covers the most significant mountains in the southern Cairngorm area.  These
include not only includes 5 Munro summits and 12 Munro tops, (Collins Munro Map,
1998), but also the extremely important winter and summer climbing areas of Creag
an Dubh Loch and Lochnagar.  Creag an Dubh Loch is, itself “----- the highest and
longest continuous wall of rock within the -- (Cairngorms)”, (Watson 1992).
Recreational access to the whole of this area is a matter of the greatest importance
and public interest, (see The Cairngorms, Adam Watson, Scottish Mountaineering
Club 1992 and Rock Climbing in Scotland, Kevin Howett, Constable 2001).

The exclusion of this area of land from the right of access under the Bill would not in
any way contribute to increased protection for the Queen or other members of the
Royal Family. The protection of the Royal Family is clearly a matter of great
importance but is not one to be addressed by this Bill.  It is provided for by existing
law and, while this might need to be revisited, it should be done separately and
comprehensively, not piecemeal or by way of this Bill.

11.  Business and commercial activity
Section 9(2) (a) excludes from the right of access conduct that may be interpreted as
'a business or other activity that is carried on commercially or for profit'.  This
provision is unduly restrictive.  It will have a detrimental effect on training activities
essential for the development of mountaineering and climbing skills and those
needed for safety in the mountains.  It could also have a significant effect on
mountain tourism and the very significant contribution that this makes to local rural
economies.  This provision should be removed from the Bill.  If, however, this course
of action is not taken, it is essential that any provision adopted is framed in such a
way that it includes in the right of access all activities related to education, training
and mountain safety.

12.  Scottish Outdoor Access Code
The Draft Scottish Outdoor Access Code (SOAC) was issued by SNH only at 12.03
on Wednesday 19 December 2001.  Because of this it has not been possible to
incorporate any comments on the Draft Code in this response, nor has it been
possible to make any assessment of how the provisions of the Code relate to or
interact with the provisions of the Bill.  The BMC would, however, wish to reserve the
right to make a response on these matters.  It is hoped that the Committee will be
prepared to accept evidence on these matters after the submission deadline of 21
December 2001.

13.  Oral evidence
The British Mountaineering Council requests the opportunity to present oral evidence
to the Committee.

D Walker
President



J2/02/1/164
SUBMISSION FROM THE KANAIRD DISTRICT SALMON FISHERY BOARD

Background

The Kanaird District Salmon Fishery Board (the ‘Board’) represents the salmon fishery
proprietors of the rivers Kanaird and Runie in the crofting county of Sutherland.  The rivers
have an aggregate length of 34 km with a further 75 km of burns and a catchment of 97.2
sq km. The catchment falls within four estates, directly employing 2 full-time keepers and 4
ancillary staff.

The fishery is professionally managed and works in partnership with the Wester Ross
Fisheries Trust with regular liaison with Scottish Natural Heritage and the Highland Council

Threat of Forced Sale

The threat of a forced sale puts the Kanaird fishery at serious risk.  The reduction of the
time limit from five years to one year for the purchase of salmon fishings after a community
buy-out does nothing to remove the threat of compulsory purchase which has already
significantly reduced investment and which is so destructive to the future of the fishery and
the morale of those employed.  This uncertainty has already caused owners to rethink
future investment plans.

Effect on Associated Businesses

In common with many west coast fisheries, the Kanaird has suffered from a general
decline in salmon numbers. In recognition of this, the owners operate an annual
enhancement and restocking policy with minimal commercial exploitation of the river. This
policy requires an annual subsidy from the owners to cover wages, repairs, housing,
vehicles and other overheads or spent on the upkeep of lodges, cottages, hill roads and
the associated infrastructure.

Compulsory expropriation of the salmon fishings will have a devastating effect on
dependent businesses.  These businesses, which contribute significantly to the local
economy and community, are wholly dependent on the salmon fishery attracting visiting
anglers with high disposable incomes; their customer base will be eroded as the fishery is
broken up.  With no diversification opportunities hotels and lodges will close and
unemployment will result.  Tradesmen, contractors, shops and garages in these areas will
also suffer.

Effect on Future Management

The catchment is managed as a whole river system from the minor tributaries of the high
catchment to the marine environment of the sea estuary.  Organisation of angling also
requires specific division and allocation of angling water for beat rotation and the
avoidance of over fishing.  A compulsory sale by croft boundaries, which have no
relevance to fishing beats, will disrupt management and devalue the fishings as a whole.



Effect on Fishing available to the Public

The whole of the lower Kanaird is available to the public through the Ullapool Angling
Association.  No local angler is denied the opportunity to fish for salmon.  The public
fishings are heavily subsidised by the private owners to enable local anglers to fish at no
cost. When the crofting community become a company limited by guarantee it will be
obliged to seek a commercial level of rent – local anglers will be forced to pay more for
their fishing, some may be unable to afford it.

Ownership

Salmon fishings within the crofting counties come on to the market on average once every
ten years.  The fishings would therefore be available for purchase by the Crofting
Community at regular interval as they are offered for sale

Summary

The threat of forced sale of the salmon fishery is the single most destructive element of the
land reform proposals.  Removal of the threat of compulsory purchase enabling crofting
communities to purchase the salmon fishings only when the rights are offered for sale
would ensure:

ii. The continued employment of 2 ghillies/ water bailiffs, ancillary staff and their
families within the immediate area.

iii. The future security of local hotels, tradesmen and businesses whose
employment is wholly dependent on the fishery.

iv. Investment funding currently withdrawn due to insecurity of title and the threat of
compulsory purchase was restored.

v. Low cost public fishing was maintained.

J Mason
Clerk to the Board
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SUBMISSION FROM THE KYLE OF SUTHERLAND DISTRICT SALMON FISHERY
BOARD

The Kyle of Sutherland District Salmon Fishery Board (the ‘Board’) represents the salmon
fishery proprietors of the rivers Carron, Cassley, Oykel, Shin and Evelix in the crofting
counties of Sutherland and Ross-shire together with the angling and netting interests
within the Kyle of Sutherland and Dornoch Firth.  The rivers have an aggregate length of
70 miles, a direct workforce of 26 fulltime ghillies, bailiffs and fishery scientists with a
further 32 employed in ancillary occupations, a working hatchery with a capacity of two
million salmon ova and a professional management structure.

Threat of Forced Sale

The threat of a forced sale puts the Kyle of Sutherland fishery at serious risk.  The
reduction of the time limit from five years to one year for the purchase of salmon fishings
after a community buy-out does nothing to remove the threat of compulsory purchase
which has already significantly reduced investment and which is so destructive to the
future of the fishery and the morale of those employed.  This uncertainty has already
caused owners to rethink future investment plans.

Since publication of the draft Bill in February 2001 the following investment expenditure is
known to have already been withdrawn:

Spring Salmon Research Project £350,000
Kyle Education and Research Trust £120,000
Pool and river improvements £155,000

A number of other capital investment and research projects are also known to be at risk.

Effect on Associated Businesses

All rental income currently generated by the fishery is returned either to the river by way of
wages, repairs, housing, vehicles, compensation to the commercial net fishery and other
overheads or spent on the upkeep of lodges, cottages, hill roads and the associated
infrastructure.

Compulsory expropriation of the salmon fishings will have a devastating effect on
dependent businesses.  These businesses, which themselves employ an estimated 32 full-
time equivalent jobs, are wholly dependent on the salmon fishery attracting visiting anglers
with high disposable incomes; their customer base will be eroded as the fishery is broken
up.  With no diversification opportunities hotels and lodges will close and unemployment
will result.  Tradesmen, contractors, shops and garages in these areas will also suffer.

Effect on Future Management

The Kyle of Sutherland catchment is managed as a whole river system from the minor
tributaries of the high catchment to the marine environment of the sea estuary.
Organisation of angling also requires specific division and allocation of angling water for



beat rotation and the avoidance of over fishing.  A compulsory sale by croft boundaries,
which have no relevance to fishing beats, will disrupt management and devalue the
fishings as a whole.

Effect on Fishing available to the Public

Twelve miles of double bank salmon fishing is currently available to the public on the Kyle
of Sutherland through the local Angling Association.  The Association are also represented
on the Fishery Board.  Local residents and visitors catch an average of 476 salmon
annually.    No local angler is denied the opportunity to fish for salmon.  The public fishings
are heavily subsidised by the private owner to enable local anglers to fish at nominal cost
(Association members pay £40 annually and juniors £10).  When the crofting community
become a company limited by guarantee it will be obliged to seek a commercial level of
rent – local anglers will be forced to pay more for their fishing, some may be unable to
afford it.

Ownership

Within the Kyle of Sutherland there are 56 registered salmon fishery owners.  A number of
fisheries are held through Companies or Trusts further extending ownership interests.
Salmon fishings within the crofting counties come on to the market on average once every
ten years.  The fishings would therefore be available for purchase by the crofting
community at regular interval as they are offered for sale

Summary

The threat of forced sale of the salmon fishery is the single most destructive element of the
land reform proposals.  Removal of the threat of compulsory purchase enabling crofting
communities to purchase the salmon fishings only when the rights are offered for sale
would ensure:

i. The continued employment of 26 ghillies, water bailiffs, fishery biologists and
their families within the Kyle of Sutherland.

ii. The future security of 32 ancillary employees whose employment is wholly
dependent on the fishery.

iii. Investment funding currently withdrawn due to insecurity of title and the threat of
compulsory purchase was restored.

iv. Low cost public fishing was maintained.

v. Salmon conservation programmes on hold since publication of the draft Bill in
February 2001 are reinstated.

G Mason
Clerk to the Board
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SUBMISSION FROM D JESNER

I write to offer a statement of my concerns for consideration with the content of the
Land Reform (Scotland) Bill.

1. A code produced by SNH will not be read and adhered to by  the element who act
irresponsibly, recklessly without regard for either their own or the safety and welfare of
others. If legislation is required MSP’s should ensure that the legislation is
comprehensive, self-contained and fully fleshed and not pass the buck to third parties
to produce toothless codes of conduct to supplement same. If legislation is not of
sufficient import so as to be self contained and place balanced  and enforceable
responsibilities  on all parties and instead has to rely on externally produced guides or
voluntary codes then either the legislation is incomplete or there was no need to
legislate in the first place.

2. The public in the main have no expert knowledge which would allow  them to identify
and differentiate between the various crops including grass for hay and silage which
may be growing in a field when compared to a field of weeds or a field for grazing.
Indeed it would be difficult, given certain conditions to determine whether a field is
fallow or has been recently planted and I would challenge members of the Executive to
step forward, and I would gladly arrange for THEIR knowledge to be put to the test.
After all it would seem to me to be reasonable to expect those persons elected with the
power to introduce new legislation to have a sufficient level of knowledge in this matter
to pass such a simple test. MSP’s without such an understanding surely would be
unable to decide on whether legislation before them would be of positive or negative
value.

It would seem to me that the solution would lie in a simple register held by the local
authority and open to the public which would allow farmers to simply record fields which
are cropped or unavailable under the legislation for the public to pass through.  For
obvious reasons farmers and land owners should be able to amend these entries
simply, without cost, and at any time in order to make them of value.  There would then
be a duty on the public to have consulted these registers before attempting to gain
access to a field.  It may even be that a small charge could be levied on the public the
proceeds of which could be put towards maintaining footpaths and repairing damage,
after all, someone will have to foot the cost of maintenance and it would seem to me
that this rightly should fall on the pockets of those making use of access under the new
legislation.

3. A compensation fund should be set up to compensate those who suffer loss or
damage as a consequence of the new legislation.  While I recognise this will not meet
with universal approval amongst MSP's it is only because they have no first hand
experience of the realities of farming and land management in the year 2001.



I would welcome the opportunity and indeed extend an invitation to all MSP’s who will
vote on this legislation to contact me and I will gladly take them round our small farm
and show to them first hand the existing problems and difficulties caused by vandalism,
theft, carelessness and ignorance etc. which I truly believe will be greatly exacerbated
by the legislation as currently proposed. After all if city streets cannot be protected from
vandalism, and the number of broken glass bus shelters would appear to be a
reasonable barometer, why then does the Executive believe giving open access to the
countryside will instil a sudden respect for property, people and animals into those with
lawless tendencies.

4. The public and farming do not mix in an uncontrolled environment.
If this is not the case why does the Health & Safety executive spend fortunes on
advertising the dangers on farms. The dangers are not always the obvious ones. We
have seen some of the consequences of BSE and FMD but have we learned any
lessons.  If the public have a pleasant stroll or ride through a field accompanied by their
dog, horse or other pet has any research been offered showing the bio considerations?
Allow me to offer the following:-

When the accompanying animal(s) defecate in a field and these droppings end up in
silage does the resultant fermentation and heat destroy the bacteria or act as a giant
pressure pot in which the bacteria can thrive and multiply before the silage if fed back to
cattle? Will the bacteria be able to enter the human food chain?

In summary I truthfully believe that the legislation as proposed is wildly unbalanced and
will cause great damage to both agriculture and the countryside.

I would be pleased to answer any questions or offer evidence to any committee
considering this bill.
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SUBMISSION FROM C-N-DO SCOTLAND

Whilst welcoming the new version of the Land Reform Bill, I continue to have many
reservations about the complexity and the intent or the perception of the intent of the
Bill.  Such a fundamental piece of legislation has to be simple and any regulation of a
light, sensitive touch.  As it stands the Bill continues to provide many examples of
controversy and poor interpretation which in reality will lead to conflict, possible
intimidation and the emotional attrition of individuals seeking access and solace in
the countryside.  My 11 year old niece still cannot understand the Bill, it won’t be
right until she can.  Much of sections 6 and 9 should not be in the Bill, but in the
Code, where there can be better clarity of intent and advice.  The additional powers
and change of intent  - "and regulate" has appeared in the first few lines - has
changed the concept of the Bill.  If this has to remain there has to be explicit
statement about the light touch of such "regulation", so that abuse of such powers
will never undermine the fundamental intent of the Bill - to ensure an individual can
responsibly access the countryside with confidence.

C-N-Do have been providing outdoor opportunities for some 18 years, we have
never provided any individual with "access" to the countryside.  We provide
education, guiding, instruction, information & advice in responsible use of the
countryside, the environment and heritage of Scotland, safety and group
management, accommodation, meals and a range of additional services but never
access to the countryside.  Our ethos has always been one of minimal impact and
education,  of individual responsibility and self-confidence in the outdoors.  Over the
years we have introduced many, local Scots and visitors to Scotland, to the Scottish
countryside to walk and take quiet enjoyment in the environment, to learn the skills
and confidence to become independent walkers and mountaineers.  Many of our
walkers would never have taken that first step into a new way of life of physical &
healthy activity, mental wellbeing and self-confidence except for our encouragement
that they could do it.  We have encouraged individuals to be environmentally aware
and try to return something to the land.  Over the years we have worked with many
estates and agencies to carry out conservation and path work, building bridges in
many senses.  We have helped to support many rural and remote businesses, jobs
and communities by our activities.

I’m not convinced that I am only a tourism business.  For example, during early
October C-N-Do was involved in providing such activities as:
• Scrambling & navigation courses teaching the skills to become an independent in

the outdoors
• Walking on an island with inner city adults, a group of people trying to overcome

personal mental problems.  Walking and the experience of remoteness helped
them come to terms with their problems - successful and with long term benefits.

• Walking Knoydart, enjoying walking and the welcome from the community.
• Walking trip through the wilds of Highlands to Skye.  A mix of easy walking in wild

country, of areas full of history, natural and social heritage and a great
introduction to the countryside and its importance to what makes Scotland
Scottish

• Self-guided walking/cycling trip through the Trossachs



• Day walks from Stirling to the local hills and glens, for locals, some learning about
walking for the first time, some trying to use walking as a means of getting back
to health or keeping fit now they have retired.

• A conservation day - our annual check of some trees that planted years ago
• Walking the West Highland Way or ridge walking in Torridon
• An assessment course for summer Mountain Leaders to assess their skills to

lead others in the outdoors in the mountain environment and with an empathy for
the land.

Which is education which tourism which recreation.  I’ve never seen the need to
specify.  They all involve people accessing the countryside, learning, in however an
informal way, about themselves, the countryside, the environment & conservation,
skills for safe and responsible enjoyment, the history, heritage and social cultures of
the various parts of Scotland....  Call it tourism, call it whatever.  One may even
suggest we are part of the land management / people management structure.   Does
it matter what it is called?  Individuals are taking the opportunity to take access,
possibly for the first time, to the Scottish countryside.  They are returning better
informed of what goes on and why, maybe feel better in themselves or physically
and have learnt how to take access in future with safety and the environment in
mind.

Activity operators provide a major role in education and information provision to the
local population and visitor alike.  In many aspects they are acting as peripatetic
rangers and countryside educators except operators have to find their own source of
money to pay their own wages.   Many activity operators have come from an
education background, are well aware of their role to give sound advice and set
examples of good practice.  Theirs can be very much lifestyle businesses where an
empathetic approach to the countryside and society plays a major role in decision
making.

An accessible countryside together with the Scottish landscapes have always been
major attractions for visitors furth of Scotland.  Adverse change will only serve to
cause long term havoc with the rural economy and undermine the very positive
perception of Scotland as a tourist destination.  Yet section 9.2(a) singles out wildlife
/ education providers from amongst the whole tourism diaspora and business
community to be excluded from access to the countryside and through this could
lead to the exclusion of many individuals.  Scotland would become the one European
country where I could not access the land because of my profession.

Further, to my understanding, as the law stands the public have a common law right
to walk across private land. The law does not  discriminate between citizens as to
their purpose, or their relationship with others in their company. Thus any
commercial relations that might exist (as between a walking guide and clients on a
mountain or a childminder and a  child taking a walk outside a village) have no
bearing on the fundamental right of the citizen to be where they are.  Section 9.2(a)
removes this existing common law right.

Many other areas of  Section 6 and 9 cover areas of land where individuals have by
tradition and practise over many years taken responsible access and passage - such
areas would be removed from our existing habits and traditions.  How can this be



joined up with Section 5.3 stating that no existing rights would be diminished.  There
will be much confusion, conflict of interpretation and mis-guided intent in reality if
such sections remain in the Bill.  At best these have to go in the code if they are to
remain at all.  Simplicity and a light touch of regulation are what is needed.  Foot and
mouth has shown that individuals who access the countryside will respond.

• Personally on occasions over many years, I have
• walked through many farm steadings and estate policies on paths and tracks to

access the open hill (Exclusion of farmyards [6(b)(i)], Estate Policies [6(b)(ii)]).
• walked through Balmoral (Exclusion of land held by the Queen [6(e)]).
• Walked on Rights of Way and across hill land and moors during stalking (Land

set out for a particular recreational purpose is excluded [6(f)])
• Walked carefully through new plantations of trees returning from hill ground.

(Exclusion of land on which crops are growing [6(j)])
• Picked blaeberries, brambles and sloes ( Taking something away 9.2 (c))

For example, many areas of the countryside have significant funding from the public
purse.  Surely, instead of excluding access from new developments and plantings -
which have been publicly funded - there should be an insistence that adequate
access points and paths should be included so as not to hinder access.  Forestry
and woodland plantings can take out large areas of land as well as restricting access
to the adjacent areas.  Given the fact that the public have had access to Balmoral
since it was purchased by Queen Victoria, why should there now be a removal of
that right?  Access legislation is not the vehicle for legislating against criminal
activity.

Given the limits of public funding, the current levels of outdoor education provision
and the key need and desire for education of countryside awareness and an
empathy with our outdoors, would a better solution not be to welcome the continued
involvement of activity provision in the outdoors? This additional educational service,
on behalf of the state and the estate, should be seized on by Government, Local
Authorities, SNH and land managers as a major plank in bridge building for
responsible access by the public at large.  Instead the current provisions would
overburden this important aspect of rural tourism / education provision as to
endanger the very businesses themselves.

Regulation - a light touch if this Bill is to stand any chance in practice.  A major
concern over how the Bill relates to existing freedoms comes in Line 1 of the Bill.
The words "and regulate" have been inserted where the Draft Bill simply said "An Act
....to confer public rights of access". This opens up the Bill to all sorts of amendments
justified on the grounds that they are needed to help "regulate" public access.

Local authority power to exempt land (S11) - bye-laws are sufficient.  Local
authorities will  have extensive new powers under section 12 to make bye-laws.
Section 12 should be sufficient, along with the power to erect advisory notices as
SNH have in Section 26.  Section 11 powers should be removed.

Powers of ministerial discretion (S4, S8) - these did appear in section 6 of the Draft
Bill, but were subject to Parliamentary approval. No such approval is required in the
latest draft. These should be removed - if they remain ministers will be forever under



pressure to use them.  If new problems arise the principle should be to resolve them
first through modifications of the Code, then legislation specific to the problem should
be put before the Parliament or amendments made to existing legislation dealing
with health and safety, quarries, conservation, animal health. etc.

The Outdoor Access Code [10] - the content of the Code will be crucial.  The Code
should be guidance on, rather than rules of, responsible conduct.  But the public
have to respond without sight of the Code,  we reserve final judgement till then.

Local Authority - Core Path Networks - In the area of a National Park, the Local
Authority powers should reside with the Park Authority.

Local access forums [24] - this should be amended so that in National Parks the
National Park board, rather than the local authority, should set up the access
forum(s).  Education and tourism should have representation.

In addition , Part II of the Land Reform Bill needs amending so as to extend the
powers of intervention in the land market from simply community interests to wider
environmental, cultural, developmental interests by giving Ministers a power of pre-
emption in the land market.  An example would be the recent sale of Glen Feshie.

Please, this Bill has to become less complex and less open to mis-interpretation,
perceptions of difficulty and conflict will only serve to erode access.  If we can’t work
together, access will continue to unravel. The long term consequential damage to the
economy and rural areas will be nothing to the loss to future generations of their
birthright of opportunity to access the countryside freely and with confidence.

C-N-Do is a member of the Scottish Countryside Activities Council, Activity Scotland
and the British Association of European Mountain Leaders and supports the
representations of these organisations as well as that of the Scottish Outdoor
Recreation Network.

Dr D Breckenridge
Director
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SUBMISSION FROM ACTIVITY SCOTLAND

Activity Scotland wishes to respond, in particular the aspects affecting access to the
land.  Activity Scotland is represents over 70 Scottish providers of a wide range of
outdoor opportunities to all sectors of society, providing many recreational
opportunities which would fall within the remit of the Bill.

Activity Scotland members:
• provide opportunities for recreation, outdoor and environmental education,

personal skills and leadership training.
• work with individuals (local Scots and visitors furth of Scotland), adults, children,

youth and voluntary groups in formal and informal education.
• are funded from the full range of sources - from private to Local Authority to

charitable status.
• many have overlapping client groups covering education, tourism, health & social

inclusion, leisure & recreation.
• are of long standing, the Scottish Youth Hostel Association has just celebrated it’s

60th anniversary.
• play an important integral part in the dissemination of advice and information,

education and training to the general public.
• provide and support many much needed jobs and additional income to rural and

remote communities.
Historically all:
• provide for outdoor education the broadest sense, employing motivated, skilled

educators and instructors regardless of the client group.
• have provided these opportunities in Scotland using the de facto access

traditions.
• have balanced their responsibilities by, for example, managing groups

responsibly, informing and educating their charges about individual responsibility
when taking access to the land, working with agencies and land managers to
return something to the countryside.

Activity Scotland welcomes the Bill as it now maintains the common law position and
does not introduce new criminal legislation, however concern still exists about some
of the powers given to Local Authority, SNH and Ministers. There is on the whole a
better balance between the rights of the public and the landowner.  However,
concerns remain over the complicated exclusion clauses. The Bill is still too
complicated and open to unreasonable interpretation.  All such detail should be
removed and placed within the proposed  Scottish Outdoor Access Code.   The
opportunity still exists to ensure all individuals can access, with confidence and
responsibly, the countryside free of charge.  A major concern is section 9.2(a) which
would undermine the existing rights of Activity Scotland members and all similar
activities.

Legal position on land excluded from the right
The fundamental issue is how the Bill will affect existing traditions of use and how
this fits with the aims of the Bill.  Sections of the Bill will undermine the existing
access rather than enhance opportunities.  Perceptions of the complexity and the



resulting controversies and confrontations on the ground will only ensure that access
is neither encouraged,  welcomed nor allowed on the ground.  Parliamentarians
should remove such measures that diminish existing traditions and to resist attempts
to introduce such measures.

There needs much better clarity of intent,  the legal position and perception.  Much of
section 6 and 9 should be removed or at best moved to the Code. Section 5
(3)states the Bill will not diminish existing rights of access but as it stands this  Bill
does.

Traditional use of access has allowed:
• Passage through, for example, farm steadings, estate policies to access the open

hill.
• Groups which may be commercial in nature have never been discriminated

against.
• Recreational use of "developed areas" - eg walking in a Ski area, sledging on

snow covered golf courses; general use by groups regardless of the composition
or source, recreation on land  - grouse moors, deer forests woodlands etc where
shooting may take place..

• Use of grass and enclosed land for access
• Access to such areas as Balmoral

Exclusion of farmyards [6(b)(i)], Estate Policies [6(b)(ii)]
Many historical routes, which are not necessarily Rights of Way, are through farm
steadings and would be excluded from the right.  Amend to ensure that there is a
right of passage unless a practical alternative route has been provided.

Exclusion of land held by the Queen [6(e)]
This has never been deemed a problem historically. Restriction of a right of
recreational access to Balmoral is unlikely to have much influence on criminal
activity.

Land set out for a particular recreational purpose is excluded [6(f)]
This would be open to abuse and unreasonable interpretation.  Presumably this
would extend to grouse moors, deer forest and fishing  beats. The Code should deal
with responsible behaviour in relation to these activities.  If this remains land
managers would be able to argue that the right did not apply for large parts of the
year.

Exclusion of land on which crops are growing [6(j)]
This should be amended so that such land is not excluded.  The Outdoor Access
Code should define when the right should not be exercised in relation to crops. New
forestry plantations should have adequate access points and paths not hinder
existing access. The Code can be adapted to reflect changes in agricultural practice
and support mechanisms.

Exclusion of business activity [9(2)(a)]
This is one particular area of concern for Activity Scotland.  This must be amended
so that business activity falls within the right.  The Code should include guidance
indicating that the more organised an activity and/or the greater impact it might have



then the more consultation with land managers would be expected.  As the Bill
stands landowners will have increased confidence in challenging groups or
individuals to pay for access.  This will remove the access situation far from it’s
present de facto position.  This would make Scotland the one country in Europe if not
the world where access for recreation and passage is paid for by specific sections of
the public.

Access is not a commodity but a fundamental human right of an individual. As the
law stands the public have a common law right to walk across private land. The law
does not discriminate between citizens as to their purpose, or their relationship with
others in their company. Thus any commercial relations that might exist (as between
a walking guide and client on a mountain or a childminder and a child taking a walk
outside a village) have no bearing on the fundamental right of the citizen to be where
they are.

"Commercial" groups are not "exploiting " private land - they are exploiting their own
professional or technical abilities as guides/carers etc. They owe no debt to the
landowner for such abilities and, given that their relationship with clients is governed
by the private law of contract it is none of the landowner’s business to enquire as to
their purpose or motives so long as they are exercising their right of access
responsibly under the law.

Section 5 (3) states that the new right of access does not diminish or displace any
other rights of entry, way, access or passage.  Is an existing tradition of commercial
access considered as such a right? In my view no-one should be any worse off
under the new law and thus "commercial groups", whether granted rights under the
new law or not should be able, at least, to carry on as they did before.

There will be a great need for education once the Bill becomes law.  All providers of
recreational opportunities should be encouraged to continue to play their integral role
in such a long term undertaking, not taken out of the equation.

This would have a disastrous impact on tourism never mind the loss of educational
and social inclusion opportunities for all members of the public nor the loss of
employment and income to many sectors of rural and remote Scotland.

Total impracticality, as there is not an up to date register of land ownership in
Scotland that is accessible by Scots never mind if you have come from abroad.

Taking something away 9.2 (c)
We are still allowed to pick cockles from a beach (Law of the Foreshore) but not
allowed to pick up a pebble or shell, or brambles, hazelnuts, elderberries... what
about your dog picking up a stick...youngsters playing Poo-sticks...  This has to be in
the Code not on the face of the Bill.

Local access forums [24]
This should be amended so that in National Parks the National Park board, rather
than the local authority, should set up the access forum(s).  Education and tourism
should have representation.



Regulation
Purpose of Act (line 1)
A major concern over how the Bill relates to existing freedoms comes in Line 1 of the
Bill.  The words "and regulate" have been inserted where the Draft Bill simply said
"An Act ....to confer public rights of access". This opens up the Bill to all sorts of
amendments justified on the grounds that they are needed to help "regulate" public
access.

Local authority power to exempt land (S11)
Local authorities will  have extensive new powers under section 12 to make bye-
laws. Section 12 should be sufficient, along with the power to erect advisory notices
as SNH have in Section 26.  Section 11 powers should be removed.  The result
otherwise would be a fragmented patchwork of access with difficulty in ascertaining
why one may be allowed to walk on say, moorland in one Council area but not in
another.

Powers of ministerial discretion (S4, S8)
These did appear in section 6 of the Draft Bill, but were subject to Parliamentary
approval. No such approval is required in the latest draft. These should be removed -
if they remain ministers will be forever under pressure to use them. If they remain,
there has to be an explicit statement of how, why and when they would be used and
they should be time bound.  If new problems arise the principle should be to resolve
them first through modifications of the Code, then legislation specific to the problem
should be put before the Parliament or amendments made to existing legislation
dealing with health and safety, quarries, conservation, animal health. etc.

The Outdoor Access Code [10]
The content of the Code will be crucial.  The Code should be guidance on, rather
than rules of, responsible conduct.  But we have to respond without sight of the
Code,  we reserve final judgement.

Local Authority - Core Path Networks
Right of navigation on waterways should be part of CPN.  In the area of a National
Park, the Local Authority powers should reside with the Park Authority.

Members will no doubt write in providing many examples of how and why most of
sections 6 and 9 need to be removed or defined in the Code.  A light, sensitive touch
to regulation is needed to ensure such a fundamental right as access can take place
with confidence.  In addition, AS would support the response by the Scottish Outdoor
Recreation Network, Scottish Sports Association and Scottish LINK - Access
Network.

J Coutts
Chairman



J2/02/1/170
SUBMISSION FROM T DYER

I write, in my personal capacity, in respect of Part 1 of the Land Reform (Scotland)
Bill [as introduced] – Access Rights.

You should be aware of my background and experience and therefore my
competence to comment, with some authority, on the Bill.  Having served 20 years in
the Army I have for the last 23 years worked in the Highland Regional Council and its
successor The Highland Council.  During this time as Countryside Officer, now
Senior Countryside Officer, I have been and am still responsible for providing
countryside recreational facilities and services (in an area which covers over 1/3 of
Scotland’s land mass).  The facilities ( car parks, paths, etc) provide access to and in
the countryside.  The services (countryside rangers, interpretation and information
facilities, etc) are aimed at enhancing the public’s enjoyment and understanding of
the Countryside.  The aim, implicitly, being to lead the public to value our whole
heritage, encapsulated  in our Countryside,  and therfore want it to be cared for.  It is
after all our most important resource.  The public includes, very importantly for the
Highland area, our visitors and tourists.

Importantly over the past 4 years I have been heavily involved in the physical
implementation of the southern half of the Speyside Way and the whole Great Glen
Way, both of which are formal long distance walking routes, and have directly been
involved with landowners, farmers and their agents and am therefore very aware of
their concerns about access generally and the impacts of the proposed legislation.

I welcomed the Scottish Parliament’s commitment to the reform of the law in relation
to access, and its open an consultative approach using the national Access Forum
and Scottish Natural Heritage to provide it with a sound platform on which to base
simple clear legislation.  I was therefore exceedingly disappointed with the Draft Bill.
I was of the view that it was totally unworkable and would actually make matters
worse, particularly for local authority staff who would be responsible for implementing
the bulk of the legislation.  I therefore supported directly with my own written
comments and indirectly those individuals and organisations who organised the
Open Scotland petition which was critical of the Draft.

I am encouraged by the Bill and would congratulate the staff in the Scottish
Executive who have quite clearly taken onboard much of what was said to them
during the consultation period.  It is particularly pleasing to see the deletion of
sections 15, 16, 27 and 28 of the original Draft Bill.

However, whilst the Bill might work as it stands, I do not believe that it will deliver
what Scotland’s Parliament and people want and what our visitors and tourists
deserve, that is, a right of responsible access to all our countryside.  In respect of
tourism you will be very well aware of the values of tourism to Scotland’s economy.
Our tourist industry is predicated on our heritage.  Therefore it is incumbent on us all
to ensure that the final Bill which emerges from the Parliamentary process is simple,
clear and easy for everyone to understand, and that ambiguities, loopholes and
areas of potential conflict (which give protagonists, and lawyers, a ‘field day’) are
reduced to an absolute minimum so that the Local Authorities can effectively deliver



the Scottish Parliament’s policy on access – the right for everyone to get into and
enjoy, responsibly, our Countryside.

I do not intend to comment in detail on the Bill, but identify generally some of the
reasons why, in my view, the Bill will not fully deliver the right of responsible access,
These are as follows:-

The omission of a duty for Local Authorities to manage and physically maintain (and
where necessary physically construct) paths for core path networks.

The omission of any clear statement confirming that the local authorities will receive
direct and adequate funding.

The lack of clarity of some of the legal and other definitions.  It might be simpler to
provide for these matters in the Access Code making the Bill simpler and less wordy.
Some examples of where definitions are needed: curtilage, crops, and land – set out
for a particular recreational purpose.  Importantly there must be a timetable for the
production of the Access Code.  The Code must be agreed and available as soon as
the legislation is enacted.

The exclusion of commercial and business activities will not be good for our tourist
industry, will be impractical for the people involved, impossible to enforce and
therefore will bring the law into disrepute.

The power of Ministers at sections 4 and 8 is of concern.  I see no justification for it
and these powers are not generally available to Ministers in other Acts of Parliament.

Finally as a minor point, why does the introduction to the Act now include the word
“regulate”?

The foregoing list is of course not exhaustive and there are other matters which will
require consideration and clarification. I expect my colleagues in other Local
Authorities and organisations with an interest in these matters will have commented
more eloquently and in many cases in much, much more detail than I have.  I would
have to say that all of the Staff , I know , in Local Authorities who are involved in
Access matters are committed, despite the constraints, organisational and financial,
to providing the best possible access for everybody and they are all genuinely
concerned about the Bill.

I hope you and the Members of the Scottish Parliament in the Justice 2 Committee
and the other Committees dealing with the Bill will accept my comments in the spirit
in which they are given, I want the legislation to work, to enable everybody to enjoy
our Countryside.

From the foregoing you will see that I have concerns about the Bill, but I am sure that
the open and consultative Parliamentary process will rectify these and will allow me
to look forward to enjoying the right of responsible access to the Countryside, in my
imminent retirement!



J2/02/1/171
SUBMISSION FROM HIGHLAND COUNCIL

The Highland Council considered the Land Reform Bill at its meeting on 20
December 2001.  This followed several occasions when this proposed legislation
was considered by the Planning, Development, Europe and Tourism Committee
(Part One) and the Land and Environment Select Committee (Parts Two and Three).

The Scottish Executive is to be commended for incorporating into the Draft Bill a
number of changes requested by the Council. In particular the Council welcomes the
significant changes to the access provisions, no doubt reflecting the responsible
behaviour taken by the public during the Foot and Mouth crisis. There are fewer
changes to the right to buy provisions and while these are broadly to be welcomed,
many of the Council’s earlier concerns have not been addressed.

I enclose concise written evidence setting out the Council’s current position.
However, the Council is particularly concerned with aspects of Sections 6, 9 and 11
of Part One of the Bill, and has convened a special meeting on 10 January 2002 to
consider this in more detail. The Council therefore requests that further written
submission on these particular issues should be acceptable by say 11 January 2002.
In the meantime, the Council would welcome any insight which you may be able to
give to the application of these sections.

The Council is deeply disappointed that it has not been invited to give oral evidence
to the Justice 2 Committee, especially given that the Committee is likely to have a
sitting in Inverness.  Access and the Right to Buy are both of major importance and
relevance to the Council.  Highland encompasses one third of Scotland’s land area,
attracting large numbers of visitors for walking and other forms of recreation.  Land
ownership is a fundamental issue in terms of economic, social and environmental
wellbeing.

Following a telephone contact by our Chief Executive on 20 December and the
subsequent discussion with Claire Menzies today, I would therefore request that the
Council should be given an opportunity to give oral evidence to the lead Committee
on 14 January 2002. I would also repeat the recommendation made in earlier
correspondence that the Committee should visit an example of a community land
purchase in Highland, such as Abriachan or Eigg.

J Rennilson
Director of Planning and Development

ACCESS TO LAND PROPOSALS (Part 1)

The Highland Council broadly welcomes the new legislation in respect of
public access and commends the Scottish Executive for the significant
improvements to the Draft Bill.
However Members would also appreciate an opportunity to consider the Bill
alongside the second draft of the Countryside Access Code which they
understand will very shortly be available.



The additional Council meeting proposed for 10 January 2002 should enable
that connection to be made and will entail specific consideration of Sections 6,
9 and 11, where members and officials had some difficulty in understanding
the underlying intention of the Parliamentary draftsman.

In the meantime the Council has submitted specific points as follows but
would also request that the Executive considers the general point that success
will only attend this legislation if it is simple to understand and simple to
administer, qualities which have been notably absent from the present laws
governing public access to private land.

The Council’s main continuing concerns are as follows -

1. RESOURCES - There is no clear statement about how the proposals are to
be funded.
This must be addressed at an early stage and recognition given to the fact
that The Highland Council is responsible for 35% of the land area of Scotland.

2. CORE PATH NETWORKS
The Council believes that the preparation of a list of all core paths and
thereafter their maintenance and management is crucial to successful
operation of the new right of access.  Again, this has significant resource
implications.

3. ERECTION OF SIGNS, GATES AND PATHS IMPROVEMENTS - The Bill
requires land owners’ approval to be sought.

The Council wishes the requirement for this consent to be removed or
qualified by the provision that it should not be unreasonably withheld.

4. RIGHTS OF WAY

These will still be important and it would be helpful if questions regarding their
status could also be determined under Section 25 which deals with “judicial
determination of existence and extents of access rights”.

5. DEFERRED ITEMS FOR RESPONSE ON 11 JANUARY 2002

Land over which Access Rights are not exercisable (Section 6)
Conduct excluded from access rights  (Section 9)
Regulation and Protection of Access Rights  (Section 11)

The Council has concerns about access through the grounds of schools, the
exclusion of commercial organizations from the general access right, and the
power to exempt land from the general access right.

These matters and others will be discussed on 10 January 2002 and a
more comprehensive response will follow shortly thereafter.



COMMUNITY RIGHT TO BUY AND CROFTING COMMUNITY RIGHT TO BUY
PROPOSALS (Parts 2 and 3)

The Highland Council regards land reform as essential to enable communities to
maximise opportunities for economic and social wellbeing. This legislation is an
important first step towards a more local, egalitarian pattern of land ownership.

The Council made extensive comments on the Draft Bill in mid-2001 and welcomes
the changes in respect of:-

• lotting;
• broadening the right of appeal;
• additional anti-avoidance measures, and
• no restrictions on subsequent disposals.

However, the Council remains concerned that the provisions of the Bill are too
complicated and inflexible. They are therefore unlikely to be taken up to any extent
by rural communities, resulting in the reforming aspirations of the Executive and the
Council not being delivered.

Since its establishment in 1996, The Highland Council has strongly supported land
reform measures. Along with the former Highland Regional Council, assistance for
land purchase was given to the communities at Eigg, Assynt, Knoydart and
Abriachan.

One of the Council’s strategic goals is “to support and help bring about a
change in the pattern of Highland land and seabed ownership towards a more
local, egalitarian pattern of ownership”.

With funding support from the Highlands and Islands Objective One Programme, the
Council has established a Land Ownership Database. This records the ownership of
landholdings and the foreshore at a 1:25000 scale.

“As of 1998, just 100 non-public land owners own 60% of the total private land
area of Highland”.
(Highland Landownership Database)

The Council believes that communities should have the ability to take advantage of
opportunities as they arise, and that land reform should play a significant role in
sustaining local communities.

“More community involvement in the land means more jobs, more housing, a
more stable population and a better sense of stewardship for the
environment”
(Isle of Eigg resident)

Experience has confirmed that communities taking responsibility for land ownership
and management have secured significant benefits in terms of employment and



environment, and now enjoy the confidence which comes from successfully driving
forward their plans to become truly sustainable.

Eigg since the buyout –

11 jobs created
3 subsidiary companies established
5 private businesses strengthened
new pier centre built
6 houses renovated or under way

This is why the Council strongly recommends the changes to the Land Reform
(Scotland) Bill set out below in order that the legislation can offer positive
opportunities for rural communities all over Scotland.

Certain key components of the bill are of major concern to the Council either
because they are unrealistic or because they would severely undermine the
likelihood of significant further community land initiatives. In addition there are
concerns regarding the provisions for salmon fishings and the lack of
provision for a tenant farmers’ right to buy.

The Council therefore strongly recommends the following changes – ✔

PART TWO – COMMUNITY RIGHT TO BUY

1. Eligible community body – The proposed requirement for interested community
members to set up a specific company limited by guarantee to register an interest
in a precise area of land is too bureaucratic and fails to allow for other options
already successfully applied.

✔Existing bodies and organisations representative of local communities
should be able to register a general interest in land within their area. For
example, Community Councils, Local Enterprise Companies, Local
Authorities.

✔Other types of community body, including Partnerships (e.g Knoydart
Foundation), Trusts (e.g Isle of Eigg Trust), Companies Limited by Shares,
should be acceptable.

2. Community area – Basing the definition of communities on polling districts will
cause difficulties where such districts do not properly reflect the local
COMMUNITY OF INTEREST. For example, Eigg is within a polling district
encompassing all four of the Small Isles, and the Loch Shiel jetties (the subject of
a possible future community purchase) extends over three polling districts,
including Strontian.

✔Community areas should be defined on the basis of detailed postcode units,
building up to form the community of interest. This should be on a self-
determining basis, subject to an appeals procedure to the relevant local



authority where communities in adjacent postcode unit areas consider they
should be included (or excluded).

3. Membership and balloting – A minimum membership of 20 persons (albeit
reduced from 30 in the draft bill, which the Council welcomes) continues to fail to
take account of the small nature of many rural communities. A minimum 50%
response to a local ballot on whether to proceed with purchase is very onerous,
particularly if linked to registered electors within polling districts.

✔The minimum membership of community bodies should be reduced to 10. A
simple majority of a poll within the community area should be sufficient to
demonstrate local support for land purchase, as in General Elections.

4. Registration – A land area for which a community registers an interest may not
come onto the market for decades (if not centuries), yet renewal of interest is
expected every five years. Late registration after land comes onto the market is
only permitted on an “exceptional” basis.

✔Any need for renewal of interest should simply be by written reiteration. Late
registration by communities after land comes onto the market should be
generally possible (the recent case of the Island of Gigha shows how
important this provision will be).

5. Ministerial Discretion – There are many instances where decisions can be taken
at “ministers’ discretion”.

✔The basis for decisions made at ministers’ discretion should be in the public
domain in the form of relevant guidance, e.g contained in schedules to the
legislation, or subsequently published.

6. Valuation – Taking into account any “peculiar interest” of a person in the
valuation of land could distort the price well above what could be considered a
general average.

✔The land should be assessed at what can reasonably be accepted as
customary and typical values for land in the area.

7. Compulsory Purchase Powers – Existing CPO powers are inadequate.

✔There should be enhanced powers for compulsory purchase where land is a
key area of strategic importance for a community development or a last resort
in cases where a landowner displays irresponsible behaviour towards the
public interest.

PART THREE – CROFTING COMMUNITY RIGHT TO BUY

8. Crofting Community Body – Crofters should be able to do collectively and easily
what they can already do individually. There is a concern by crofters that non-
crofters in a community could frustrate their land management aspirations.
However, an inclusive approach to community development is crucial. The



Council welcomes the reduction of the minimum membership of the CCB to 20,
but this still does not go far enough given the very small size of some crofting
communities.

✔Membership of a crofting community body should be open to all registered
crofters, their families and all other individuals living within the township(s).
However the relevant Grazings Committee(s) should take the initiative in
setting up such a body. The minimum number of members should be set at 10
rather than 20 (approximately 31% of all Regulated Grazings have 10 or less
shareholders).

✔The number of Directors should be determined by the CCB, whereupon the
relevant Grazings Committee(s) should nominate the majority (who need not
necessarily be registered crofters), with the remainder elected from the wider
community.

9. Decision to proceed with purchase – The need to conduct a ballot in the crofting
community area to secure a majority vote is an additional bureaucratic hurdle and
could have to include households with little interest in the proposal.

✔The decision to proceed with purchase should rest with the crofting
community body. A vote should be carried out within the CCB and a majority
of the members should indicate their support.

10. Valuation of crofting land – Following the same approach for land valuation as for
the community right to buy provisions ignores existing crofting rights to acquire in-
bye land at 15 times the annual rent. The proposed valuation includes any
peculiar interest, depreciation of value, and disturbance to the remaining estate.

✔Croft land for purchase should be valued at 15 times annual rent, revised to
reflect current values with a modest increase for mineral and sporting rights.
Due allowance must be made for any past improvements to the land as a
result of investment by crofters and the wider community.

11. Salmon Fishings – The inclusion of salmon fishings within the definition of eligible
croft land where they are within or contiguous to land proposed for purchase risks
investment in well-managed fishings being held back because of insecurity of
title. This represents a change from the draft Bill, when salmon fishings were
defined within eligible additional land, and so a non-consenting owner(s) could
appeal to the Land Court. No such direct appeal would now be possible.

✔Salmon fishings should be removed from the provisions of Part Three of the
bill, but with crofting community bodies, as well as communities, able to
register an interest under Part Two of the bill. In addition, provisions should be
made within the forthcoming Local Government Bill for ill-managed salmon
fishings to be compulsorily purchased by Local Authorities on behalf of
communities under the proposed power of community wellbeing.



A KEY ADDITIONAL ASPECT OF LAND REFORM

12. Tenant Farmers’ Right to Buy – No provision is presently included for tenant
farmers to purchase land, although this was originally considered by Government
in the early raft of possible land reform measures.

✔There should be provisions for a tenant farmers’ right to buy either within
this bill or within forthcoming agricultural holdings legislation. This should
preferably be along the lines of Part Three (tenant farmers’ right to buy at any
time) or, if it were still considered that this would risk halting the letting of land,
along the lines of Part Two (tenant farmers’ right to buy at sale/transfer). In
this latter case, however, this should also be possible at transfers on
inheritance. The valuation should be at open market value as determined if
necessary by the Land Court. To ensure its continued use for agriculture,
such land should be zoned for agricultural and ancillary use in Local Plans.

“Had The Highland Council and HIE been constrained in the past by the
definition of community used in the bill and what community body
would be eligible, then none of the major community purchases of
recent years could have occurred. In fact, hardly any of the 50
community acquisitions so far assisted by HIE’s Community Land Unit
could have been carried out under the bill’s provisions”.



J2/02/1/172
SUBMISSION FROM THE SCOTTISH CANOE ASSOCIATION

Established in 1939 the Scottish Canoe Association (SCA) is the recognised governing
body of canoe sport and recreation in Scotland. We provide our members with an
opportunity to have their views represented at local, national and international levels.
Canoeists in Scotland participate in a wide range of activities from recreation, coaching
(professionally and as volunteers) and competition on the rivers, lochs, canals of, and
seas around Scotland. The SCA seeks to represent the interests of all paddlers who
reside within Scotland and all those who come from outwith to enjoy our waters.

The SCA welcome the significant changes made to the Bill subsequent to the public
consultation. We are pleased to see that the concerns of the public and the recreational
bodies in regard to the draft Bill have been recognised, and that the spirit of the re-
drafted Bill reflects a better balance between the interests of landowner and land-user.

We particularly welcome the following changes:

• Inclusion of the reference to ’responsible’ in the exercise of access rights
• Inclusion of reciprocal obligations on land owners to act responsibly
• Inclusion of the statement confirming that landowner liability is unaffected by the

legislation
• Duties placed on local authorities in respect of core path networks and keeping

routes free from obstruction
• The removal of the powers of local authorities to suspend access for reasons of

emergency
• The removal of the powers of landowners to temporarily suspend access rights
• The dropping of the criminal offence provision
• The dropping of local authority powers to exclude people from land
• The streamlining of the local authority byelaw making powers to apply to land and

water equally

The substantive amount of our concerns are reflected in the Scottish Sports Association
response and I would refer you to that document for more details, rather than rehearse
the arguments here. In this paper I intend to give evidence on three matters of concern
in the Bill [as Introduced], as they specifically relate to canoe sport interests.

CANOEING AND ANGLING

1. Whilst the freedom to roam over land in Scotland has a broad understanding
amongst hill walkers and mountaineers, it is less well understood as it applies to
water. However the principles are the same - canoeing is a lawful activity, and a
landowner who wishes to exclude someone from their property can only seek
interdict. This is however sometimes obscured by the wish of some landowners and
riparian owners to exclude canoeists from rivers, either pre-emptively by use of
prohibitive signage or by intimidation and confrontation. There is often a desire for



’exclusivity’ on the water for commercial salmon interests, and sometimes a refusal
to acknowledge that angling and canoeing can, and do, in fact co-exist
harmoniously. There is a strong (and unsubstantiated) belief that canoes disturb and
damage fish. This has recently been refuted by a report commissioned and
published by the Environment Agency in 2000 which found no evidence that
canoeing damaged fish-stocks and angling.

2. The SCA believe that canoeing and angling can take place on water without a need
of stringent management measures and intervention, through mutual understanding
and good practice. But it is equally clear that there is a strong lobby who would
assert the incompatibility of these two recreations, and seek to use the legislation to
restrict access to water for paddlers, on the basis of it’s own commercial and
conservation fishing interest. The Scottish Canoe Association believes that
canoeing/kayaking and angling should be viewed equally within the context of the
whole range of outdoor recreations, and that ’special case’ clauses seeking to
undermine the legitimacy of recreational access to water for canoeists should be
resisted.

3. As "angling" is classified as conduct excluded from the right of access, and is
governed by existing legislation tied up with land-ownership, it is not clear how the
principles of the Bill will relate to this activity. There will be an expectation that
recreational bodies will promote responsible behaviour and respect for the other
users of land and water, and will write or review their Codes of Conduct. If anglers
are outwith the right of access, it appears that they may also be obviated from the
need to behave in a responsible and reasonable manner towards other users of
water. It is of some concern to the Scottish Canoe Association that a potential
discrepancy exists.

EXCLUSION OF BUSINESS AND COMMERCE

1. The interjection of this clause (Section 9(2)(a)) into the Bill at such a late stage has
curtailed the weighty response that it would evoke from those whose work takes
them into the Scottish countryside, if given a greater length of time to respond. If
there is a relatively small amount of comment received on this issue (by comparison
with the responses to the draft Bill) it should not be taken as indicative of a lack of
interest in this clause - rather, there is widespread concern  in the outdoor industry of
the adverse impact the retention of this clause will have on their work and business.

2. Thousands of people make a living out of taking people into the Scottish hills and
onto inland water. Within the Scottish Canoe Association, half our members (1200
approximately) have professional qualifications which enable them to teach, guide,
instruct and train others in canoeing and outdoor pursuits. These members deploy
their professional and technical expertise in a variety of ways: in local authority
education centres, colleges and universities; in private centres, charitable trusts and
Christian centres; in community based outdoor pursuits projects; in ’bespoke’



training opportunities, or as freelance instructors; as owners and operators of
business concerns, and in a voluntary capacity such as working within canoe clubs.

3. As the law stands, the public have a common law right of access to cross private
land and water. The law does not discriminate between citizens as to their purpose,
or their relationship with others in their company. Any commercial relations that exist
have no bearing on the fundamental right of the citizen to be where they are. People
working commercially (i.e. receiving payment)  are not "exploiting private land" - they
are exploiting their own professional or technical skills as instructors, guides or
coaches. Their relationship with their clients is governed by private law of contract
and therefore, as long as they are exercising the right of access responsibly, it is no
business of the landowner to enquire into their business or motives.

4. If the clause were retained, it would create a morass of definitional problems and
argument about what is mean by ’commercial’ and ’for profit’. It is not clear where
education would lie in relation to the right of access, given that most educational
activity involves the employment of professionals and is undertaken within
’commercial concerns’. It is almost impossible to define or recognise on the ground
the differences between groups of people. A small group of six friends kayaking
down a river would have the same impact as a group of five students under the wing
of an instructor who is training them, and would be frequently indistinguishable from
them. It is the impact of an activity that is of importance, not who is doing it, and the
Code is the proper place for the detailed guidance as applied to commerce,
education and business in their many guises.

5. The exclusion of commerce and business will severely handicap outdoor businesses
set up to cater for tourism - businesses that enable people to enjoy the Scottish
countryside, and participate safely in a broad array of outdoor pursuits from
canoeing to bird watching, under the guidance of experts. As this legislation stands,
people would be able to exercise their right of access as individuals but would be
debarred from doing so with a guide or instructor, unless a complex set of
permissions had been acquired. Although it has been stated that access for
commercial groups and businesses would continue under existing de facto
arrangements, we believe that if the clause is retained, it would result in a steady
and profound erosion of the ability of such people to carry out their livelihood. It is
one thing having an assumed or traditional liberty of access - it is another to have
legislation written that specifically excludes one from a right of access. Where
access is already problematic for commerce, business and education, it is likely to
be made doubly so by the fact that land managers and owners will feel far more
confident in stopping access, simply by referring to an Act of Parliament. In the
absence of a right of access, where a landowner is being unreasonable in allowing
access (say, to a small ’commercial’ group making transient, low impact use of
water), there is little comeback for the group. Whereas if the group leader did have a
right of access, he or she could counter that the landowner was behaving
unreasonably and the obligation would revert to the landowner to allow access.



6. All the other exclusions in Section 9 are grounded in behaviour that is anti social,
irresponsible or breaches other statute - for example, dogs being out of control;
breaching a byelaw, damaging land. However business or commercial activities do
not of themselves constitute irresponsible or unlawful behaviour any more than
informal recreation does. They represent opportunities to inform and educate and to
develop safety and good practice, and it is completely out of place to represent such
activities within the context of unlawful or deviant behaviour.

7. The SCA strongly recommends that this clause should be deleted from the Bill [as
Introduced].

THE DEFINITION OF RECREATIONAL LAND

1. The SCA has difficulties interpreting the meaning of land "developed or set out for
recreational purposes" (Section 6(f)(ii)). Exempting land for this purpose is
acceptable in the context of a football or hockey pitch in use, but not if it were
extended to wider outdoor recreational land or water. In respect of canoeing, for
example, the clause introduces a loophole for landowners and riparian owners to
argue that an angling beat on a river has been developed specifically for angling
purposes - by deepening a salmon pool, clearing vegetation to allow casting or
creating groynes -  and should therefore be free from interference whilst it is being
fished. This would introduce confusion and dubiety, where currently it is clear that
paddlers and canoeists do share water (with varying degrees of acceptance of this),
and Codes of Practice guide respective users by advising on how anglers and
paddlers should conduct themselves in each others’ presence. This clause requires
amendment to ensure that it is not open to abuse.

LOCAL AUTHORITY BYELAW POWERS

1. The SCA welcomes the streamlining of the byelaws to apply over both land and
water. However there is a significant issue in that, as drafted, they appear to allow
"such persons… who engage in recreational activities on inland water", a greater
degree of participation in the consultation process, than those engaged in
recreational activities on land (my italics). This should be amended so that there is a
clear requirement to consult both representatives of those who engage in recreation
on inland water, and on land.

The Bill should be a simple and easily understood document that confers a right of
access to land and water for all people. The SCA believes that we should move to a
legislative position whereby users of the countryside should be confident about their
right, and that this clears the way for discussing how they can exercise their right of
access to best effect. The issue then, is not about who or whether someone has the
right, but how they exercise it.



The Scottish Canoe Association would welcome the opportunity to give oral evidence to
the committee either in its own right, or as part of a delegation of interests from the
Scottish Sports Association.

Thank you for the opportunity to submit written evidence.

F Pothecary
Access Officer



J2/02/1/173
SUBMISSION FROM THE GLEN TANAR CHARITABLE TRUST

PART 1, ACCESS RIGHTS

We wish to respond on behalf of the Glen Tanar Charitable Trust to the Draft Land
Reform Scotland Bill, as follows.

The Trust is responsible for access management throughout Glen Tanar Estate. We
welcome around 40,000 people and c.150 educational groups p.a. to the Estate. The
land is managed for forestry, farming, and game. In addition, it is the subject of
Natura 2000 designation. We are therefore well placed to consider the effects of the
proposals on the natural resource, the community, and the visitor.

We agree that the status quo on access is untenable: it is ambiguous, and easily
misunderstood. However, we regret the course of action proposed by the Bill. We
outline below our general concerns. In addition, we identify particular elements of the
Bill which we feel would compromise our ability to fulfil our obligations to the local
and wider community: and which therefore make the proposals unsustainable.

The Bill proposes the widening of ‘responsible access’ to an extent that is unequalled
elsewhere in Europe, and of questionable appropriateness in a country where the
urban population- and its associated culture- is both large and long established, and
where the landscape is intensively managed. Specifically, the rejection of a more
gradualist (Danish ) approach is regrettable. That this was done on the basis of its
‘complexity’ is especially bizarre: it is well enough understood by the Danes, and its
incremental nature means that each step can be assimilated before the next is
taken. Furthermore, as it presupposes a move towards ever-increasing access, there
can be no argument (other than impatience) that it is restrictive.

The widening of access beyond paths and tracks will result in increased difficulty of
managing visitors. The first step in that process is meeting and communicating: a
path channels visitors, and gives focus and locus. If visitors can go anywhere, they
can enter anywhere: the caveat that this may only be done ‘responsibly’ begs the
question: how will they know, if they don’t encounter the information? Should we
surround the perimeter of our site with an extended sign?

We appreciate the wide consultation that the proposals have had. However, this
cannot be used to justify coming up with the wrong answer. Furthermore, we regret
that several significant changes have been made to the previous proposals, and yet
only three weeks are permitted for responses. We are therefore obliged at this stage
to comment on the details of a Bill which we see as being fundamentally unsound.
The following comments therefore must be seen in that context.

PART 1, CHAPTER 1
Section 2, sub-section
(2), and Section 3,
sub-section (2)

‘unreasonable’ is undefined, and therefore depends on the
detail of the Access Code: this is as yet unpublished in final
form, so we are being asked to accept an incomplete
package.

Section 5,(2) The ‘extent of… duty of care… is not affected’. True, but the



context in which that operated is radically altered. Existing
case law shows this to be very problematic.

Section 5,(3) The continuation of the existing Right of Way system is a
logical inconsistency. The Bill attempts to create a
sustainable and reasonable system. It perpetuates an
anachronism regardless of the sustainability or
reasonableness. The Bill therefore proposes two mutually
inconsistent systems of access. This is both muddled and
pointless: people will be confused by the double standard,
and the perpetuation of Rights of Way suggests lack of
confidence in the new system.

PART 1, CHAPTER 2
Section 9,(2) ‘proper control’ is not defined, and is probably undefinable.

Our experience is that most owners regard their dog as
being under control if it returns to them eventually. We
suggest following the simpler line  ‘dogs on short leads
between April and July’, as is proposed in England, and
operated abroad.

PART 1, CHAPTER 4
Section 11,(2)(b) The requirement to give notice, receive objections, and

await the jurisdiction of Ministers, prior to exempting land
from access rights, is time consuming and could lead to
unacceptable delays in, for example, periods of high fire
risk, or suspected foot and mouth cases.

PART 1, CHAPTER 5
Section 13,(1) Local authority currently has responsibility vis-a-vis Rights

of Way: where their performance would be laughable were it
not lamentable. We are not confident in their ability to take
on this additional responsibility.

Section 14, (1) It is implicit in this section that if access to a particular place,
at a particular time, could be considered to be
‘irresponsible’, then a person would not be entitled to
exercise the right. Therefore a sign or obstruction would be
in order. If this is a correct reading, could it be made explicit.
If it is incorrect, could the wording of the Bill be made less
ambiguous?

Section 14, (2) Surely there should be some mechanism for consideration
of the appropriateness or otherwise of the action taken,
rather than an automatic removal or notification to remove
‘a sign or notice’?

Section 14,(4) Again, the automaticity of the process would inevitably
overwhelm the court system.
We submit that the mechanism outlined in the previous two
points would lead to a blizzard of temporary signs, followed
by an avalanche of ‘notices served’, followed in turn by a
drift of delayed court cases, in which the system would
become stranded.

Section 15, Section 16 Both of these sections place the local authority as arbitrer:
in effect allowing them to rule in their own case.

Section 17, (1) Our original understanding was that the proposed system



would involve a twin track approach: core path networks
having equal importance to the legislation. The current
proposals promise only ‘plans’, and these at a distant date.
This is bad faith.

Section 18, (4) The move to a ‘local inquiry’ has the same faults as outlined
above re. Sections 14, (2) and (4).

Section 23 (1) The Bill implies that Rangers currently in post, but operated
by e.g. private estates, or trusts,(and currently funded,
trained, and evaluated by Scottish Natural Heritage) will
have no role. Further, the Bill fails to recognise the potential
role within National Parks of a Park Ranger Service (as
recommended in SNH commissioned studies).

Section 23, (3) Surely jurisdiction must be restricted to a particular area, an
donly to specific functions ?

Section 24 (1) and (6) ‘a body’, ‘the forum’ is incompatible with ‘more than one
local access forum’

PART 1, CHAPTER 6
Section 26 (1) Putting up notices only effective if access is channelled. As

access may be taken outwith paths and tracks, there will
boe no guarantee that signs will be seen- a necessary
condition for their effectiveness. Specifically excluding
fencing may be contrary to European requirements to take
all necessary steps to protect the natural heritage.

Section 26 (2) Again, warnings must be seen if they are going to work: by
not channelling visitors to paths, we lose the assurance that
they would be seen.

In summary, therefore, we submit that:
• The proposal to extend access beyond paths is unsound;
• The roles and responsibilities are over-concentrated upon the local authority;
• The mechanisms for resolving access disagreements is unworkable;
• The duties of SNH and land managers towards the natural heritage are

compromised by the proposals.

In consequence therefore, we consider that the Bill will not enhance the enjoyment of
visitors to the countryside; nor will it protect the social, economic, or conservation
interests of the countryside. We hope that even at this late stage, consideration will
be given to these serious points, an dthe proposals amended accordingly. We will be
pleased to make a fuller presentation of the above points, if requested.

E Baird
Head Ranger



J2/02/1/174
SUBMISSION FROM VISITSCOTLAND

Conduct excluded from Access Rights.

VisitScotland welcomes the redrafted legislation, particularly where that has
accommodated the concerns raised in our previous submission.  (29th June 2001
refers.)

However, VisitScotland must again express very real concern at the inclusion in this
redrafted version of Section 9 (2)(a) of Chapter 3, i.e. “conducting a business or
other activity which is carried on commercially or for profit or any part of such a
business or activity”.  VisitScotland regards this proposal as both inappropriate, if not
insidious and particularly ill-timed.

The tourism industry in Scotland is continuing to operate in difficult trading
conditions, e.g. the strength of the £, and is still taking substantive measures to
recover from the adverse impacts of Foot and Mouth Disease and the more recent
September 11th tragedy in New York.

The economic fall-out from these two significant events in 2001 has clearly impacted
upon tourism businesses across Scotland many many of which are SMEs, if not
enterprises based upon an individual.  To further financially penalise those
businesses in the activity, outdoor and wildlife sectors by excluding them from
access rights is not acceptable and could result in many ceasing to operate.

Whilst this is clearly regrettable and of course avoidable from the point of view of the
individual business, at the national strategic marketing and product development
level this could seriously and substantially erode Scotland’s international competitive
advantage in the area of outdoor activities, particularly walking and wildlife watching.

These activities are important across Scotland but have particular relevance to the
economic underpinning of many remote, rural and island economies.  This provision
will do nothing to ameliorate regional disparity or to underpin sustainable economic
development.

VisitScotland is developing new Brand priorities and a strengthened Product
Portfolio, two of which are Freedom of Scotland and Outdoor Activities.  Wildlife
Watching is an integral component of the first, with walking and cycling fundamental
to the second.  Here again this draft legislation could seriously detract from these
positive forward looking initiatives.

Whilst VisitScotland recognises and respects the right of landowners to manage and
to gain economic return, is it not more appropriate that this is achieved through
partnership and collaboration rather than confrontation and entrenchment?  Would it
not be better to put resources, energy and time into adding value and enhancing
visitor experience rather than putting obstacles in the way of legitimate business
activity?



The general principle of a right of responsible access should be regarded as an
opportunity whereby we all make the most of our natural resources to generate
economic and social benefits through sustainable use.

Opportunities should be based upon adding value to the product and enhancing
visitor experience – an opportunity for partnership between outdoor and activity
operators and landowners.

If we are to move towards a more inclusive and holistic approach to development,
encompassing social, economic and environmental development, we need to do so
based upon joined-up thinking and policy and strategy alignment.  Clause 9(2)(a) will
do nothing to facilitate the above but will instead bring about confrontation and
additional economic pressure on already vulnerable businesses.

VisitScotland strongly recommends that Clause 9(2)(a) be withdrawn from the
redrafted Land Reform (Scotland) Bill for the reasons outlined above.

Neil Black
Manager
Tourism Futures



J2/02/1/175
SUBMISSION FROM THE SCOTTISH GOLF UNION

The Scottish Golf Union is the Governing Body for Golf within Scotland,
representing as it does some 590 golf clubs, including 540 golf courses,
throughout the length and breadth of Scotland. Over 10% of the population in
Scotland regularly (i.e. once per month) play golf and a much greater percentage
play golf on a more casual basis. In addition to local participation, golf is a
significant contributor to the Scottish economy through golf related tourism, being
as it is world renowned as the ‘Home of Golf’ and the host to the World’s premier
tournament ‘The Open Championship’ in three of every five years.

In our original submission on the Draft Land Reform Bill specifically relating to the
access rights, the Union made it very clear that it did not wish to unreasonably
restrict access across golf courses. Indeed, as is shown by 70% of our courses
currently having access through rights of ways, golf has co-existed alongside
walking for many years. That said, there remain real concerns as to how best to
achieve such access in a responsible manner, and also undertake the duty of
care as landowners in terms of health and safety. Of further concern, is that there
remains a small but significant minority of people, primarily on golf courses based
in and around urban centres, that vandalise and occasionally physically threaten
golfers.  This is particularly unhelpful to our efforts of making golf available to
youngsters.

Having outlined our key issues above, we welcome the greater definition of
responsible access and the exclusion under section 9(e) of access for
recreational purposes on land which, is a golf course. This upholds a very
important principle, in that it recognises that the recreation of golf, which by its
very nature must be played over a defined area, is considered as equally
important to any other recreational pursuit.

Our concern remains, however, in respect of access rights for the right to cross
land in relation to golf courses. We preface our comments by reiterating that we
do not object to the principle of the right to cross land as is shown in our opening
comments above and the fact that we currently have 70% of courses with access.
However, the key point is that these rights of way are generally upon defined
paths - paths that have been routed so as to ensure safe passage is possible
through a golf course and therefore limiting the risk of serious injury and
disruption to golf play. In defining these paths, the topography and lay out of the
course is considered, so that any crossing of fairways is undertaken at a point
where both walkers and golfers can see one another and therefore minimise the
risk of an accident occurring.

The presumption within the access rights is that a person will be exercising
access rights responsibly if they are not interfering unreasonably with the rights of
others, in this case, golfers on a golf course. Further, under the reciprocal
obligations of the landowners it is necessary for landowners to take proper
account of the interests of persons exercising or seeking to exercise access
rights, whilst at the same time having a duty to use and manage the land and
otherwise conduct the ownership of it in a way which respects those rights. Whilst



understanding and accepting these dual responsibilities, the practical reality on a
golf course must be taken into consideration. The use and management of the
land comprising a golf course requires appropriate health and safety measures to
be implemented. To achieve this in terms of access across a golf course requires
defined paths to be put in place and suitable warnings within golf courses, the
likes of which generally exist within the majority of golf courses in Scotland.
However, the Bill does not identify the right of access across land on golf courses
as being on defined paths, and this increases the likelihood of individuals, most
likely unknowingly, crossing the course at a point which is both dangerous and
increases the liability of the landowner. Given the fact that the Bill has not
diminished in any way such liability, this seems both unfair and unreasonable.
We therefore suggest this requires further definition.

Also requiring further consideration is the draft access code (the final version of
which remains unavailable at the time of writing). In its first draft it seemed in
terms of golf, to confuse and even contradict the Draft Bill let alone the Bill as
now introduced. Consequently, we would wish to be assured of the opportunity to
view and comment on this access code in due course.

We also seek further clarification in respect of 6(f) and (g). Clearly golf courses fit
within the definition of f(i) and (ii), being land which has been developed or set
out as a sports or playing field or for a particular recreational purpose. In both
these cases access is prohibited whilst such facilities are in use. In the case of
golf courses they are open completely during daylight hours, with rare exception,
and therefore in use. Certainly not every tee time on every course will be used in
that period, however from a safety point of view the individual exercising rights,
dependant on where they choose to exercise those rights, will be unaware of
when the course is in use or not. We would contend that this excludes access
across golf courses and would propose tightening of the definition as outlined
above, to refer to access on defined paths.

In 6(g) the Bill excludes access rights on land where members of the public were
permitted only on payment for no fewer than 90 days per annum. In terms of
golfers on golf courses the payment of green fees by any visiting member of the
public, or membership fees by any member of the club in order to play golf over
the defined course, would fall within this category. We would appreciate
clarification on this matter.

The above represents our specific concerns and issues regarding the ongoing
development of this Bill. However, given the small but significant impact of
individuals vandalising, and even physically threatening people on golf courses
(particularly in urban areas) the dropping of the criminal offence provision and
local authority powers to exclude people from land is not welcomed. We believe
this fails to recognise the very real issue that the Police are unable to
successfully attend to such matters, a factor likely to be heightened by the
publicity around this Bill which will lead to many individuals believing they have
greater rights of access.  This will be unhelpful to the practical implementation of
the Bill. Further, the removal of powers of landowners to temporarily suspend
access rights e.g. when a maintenance programme or chemicals are being used
on the course, is unfortunate.



In closing, we are aware that the Scottish Sports Association has also
commented on the Land Reform Bill as introduced. In doing so they have claimed
to be the body representing the various bodies of sport and physical recreation in
Scotland. For the record, they do not represent the views of golf on this matter
and we would appreciate that fact being noted in your consideration of this Bill.

The Scottish Golf Union would like the opportunity to give further oral evidence to
the Committee concerning the matters raised above and the impact of this
legislation as proposed upon a major sport and significant tourism industry in
Scotland.

We thank you for considering these matters.

H Grey
Chief Executive



J2/02/1/176

SUBMISSION FROM THE UNIVERSITY OF EDINBURGH OUTDOOR
EDUCATION SECTION

RESPONSE CONCERNING ACCESS TO LAND AND INLAND WATER

INTRODUCTION

Having responded to the Executives Draft proposals for Land Reform earlier this
year, we would like to start by thanking the Justice Committee for the opportunity to
respond to the recently published Bill.  The Outdoor Education section at the
University has an established interest in land reform issues and has followed the
progress of the proposed legislation with keen interest.  We see the Scottish
Parliament’s commitment to modernise access arrangements in Scotland as a high
priority and welcome the opportunity that lies before the people of Scotland to
enshrine its historical culture of a ‘responsible freedom of access’ within a
progressive framework of legislation.

Although we feel the Access Forum would have benefited from representation of
educational interests, the Forum’s advice appeared to offer the most democratic way
forward.  In reaching such a position, we recognise the significant role of the Access
Forum in what appeared at the outset to be an impossible task.  Equally, we
recognise the importance of the democratic process that underpinned all of the
Forum’s hard work.  The departure from such apparent ‘best advice’ at the drafting
stage caused much angst, as no doubt the majority of the 3,500 responses to the
Draft testify.  Like many others however, we welcome many of the re-drafted
changes that have been made through public consultation and would concur that in
its present form the Bill is much improved.

CHANGES FOR THE BETTER

The changes that we fully support include the removal of the following items:

• The proposal to create a new criminal offence of trespass;
• The provision to allow temporary suspension of access by land managers;
• The section giving local authorities emergency powers of suspension of the right;
• The section giving local authorities powers to exclude people from the right.

A number of key items that warranted re-drafting have subsequently remained within
the Bill.   We fully support the inclusion of these amended items identified here:

• Duties have been placed on Local Authorities to uphold access rights and to
establish core path networks;

• The section on bylaws now includes both land and inland-water;
• Reciprocal obligations have been placed on landowners to act responsibly in

respect of access rights;
• Confirmation that landowner liability is unaffected by the legislation.



AREAS OF THE BILL THAT REQUIRE FURTHER CHANGE

1. The exclusion of business or any other activity which is carried out
commercially or for profit from the right of access.  Section 9(2)(a).

We feel the introduction of such a clause within the Bill at this late stage is not only
unhelpful, because of the associated difficulties in agreeing definitions, but also
unnecessary in that it focuses on commerciality, rather than impact.  The
presumption of the Bill is that the right of responsible access will extend to all the
people of Scotland, and that guidance on what constitutes responsible conduct will
be outlined within the Scottish Outdoor Access Code; this we fully support.  We
therefore see no justification why commercial interests have been identified in such a
way that breaks with such a precedent.  We, as do at least another 14,550
signatories believe the Bill should establish:

“a right of responsible access for all and improve and confirm, rather
than threaten and restrict, access opportunities for all those who enjoy
Scotland’s countryside and for the communities that depend upon
business which derive from that access” (Outdoor Access For All,
lodged 25/10/2001).

We therefore feel this clause should be removed from the Bill and appropriate
guidance be given from within the Code.

2. Bylaws
Given local authorities have been allowed far greater powers in respect of creating
bylaws under Section 12, it appears extraneous they be given the powers in Section
11 to exempt particular conduct from the right.  Whereas the power given to local
authorities under Section 12 and the powers given to SNH under Section 26 require
qualification and a sound rationale, the same degree of rigour and accountability do
not apply under Section 11.  In warning of the dangers of such unqualified powers,
we need not look any further than the recent Foot and Mouth crises.  Examples of
local authorities being placed under extreme pressure by landowners and farmers to
impose restrictions on their land are evident.  Such a possible undermining of access
rights could well lead to a patchwork of unqualified access restrictions throughout
Scotland. Jim Wallace, Minister for Justice in introducing the Bill stated publicly that
farmers had abused their position in respect of closing access unreasonably during
and after Foot and Mouth.  It is also perhaps also worth noting how at the same time
he referred to the responsible behaviour of the public throughout the crisis.

3. The broad definition of curtilage does not allow for access through
farmyards.

This is a real cause for concern given that many existing hill tracks initially pass
through farmyards or steadings.  One pragmatic solution would be for the right to
include farm-yards and money to be allocated for paths to be rerouted away from the
immediacy of a dwelling or a working farm, if genuine difficulties were being
experienced.



4. Access to golf courses is for passage only and not for recreation.
This means in effect persons would be denied the right from recreating responsibly
on empty golf courses.  An example of this would be that children could be denied a
right of access to either sledge or fly a kite in the future. We believe that this clause
should be amended so that golf courses fall within the definition of land “developed
and set out for recreational purposes”, which would allow access for recreation as
long as it is taken in such a way as does not interfere with the activity.

5. Ministerial Powers of regulation
Ministers are given powers in Section 4 that will enable them to modify Section 2 and
3 by order.  Further Ministerial powers have also been given to modify Sections 6
and 7 under Section 8.  Such powers need to be qualified by the requirement for
further public consultation and scrutiny through a democratic parliamentary process.

6. The title of the Bill
The recent addition of the words “and regulate” in the opening paragraph of the Bill
are unnecessary and unwelcome in that they depart from the original principle of the
Bill that was intended to “confer” rights of access.  Expression of how the right would
be responsibly exercised (or regulated) should be identified within the Scottish
Outdoor Access Code, a document more able to deal with future revisions.

7. Land set out for recreational purposes
We are also concerned that ‘land which is set out for recreational purposes’ is
excluded from the right without qualification.  For example, are we to interpret this as
meaning sports pitches or would such an interpretation extend to the wider
countryside?  Without qualification there is great potential for abuse of this clause in
favour of hunting and fishing interests, whereby owners may consider modifications
to an environment enough to deny access to other recreationalists for substantial
periods of the year.  We suggest such clarification should rest within the Code and if
necessary reflect the present de facto situation of tolerance mutual respect and
education.

OTHER AREAS OF CONCERN

Education
We believe that within the revised Code a clear statement is required that recognises
that those involved in educational endeavours have a responsible right of access to
land and inland water.  Much confusion still remains even at the highest levels
concerning the nature of educational groups and whether or not they would be given
a responsible right of access within the proposed access legislation.  Although we
recognise most reasonable landowners and land managers appreciate the intrinsic
value of the educational process and the minimal impact it has, a small number have
already stated they would draw no distinction between any type of activity that takes
place on land where people are receiving payment.  Groups that fall foul of such
landowners debarring them under Section 9(2)(a) could by such a definition include:

• The group of special needs youngsters out for the day with a paid instructor;
• The local primary school out pond dipping;
• The Scout leader receiving a mileage allowance to cover his petrol for taking a

group out into the countryside;



• A paid instructor from the National Outdoor Training Centre, instructing local
mountain rescue team members.

We also feel the Bill would have benefited greatly with more reference being made to
the importance of the educational process in raising the public and landowners’
awareness of their responsibilities and rights.  It is somewhat ironic therefore that
without major change of Section 9(2)(a) it is likely that the educational process most
ideally suited to deliver such messages would be in no position to do so in the
absence of a right of access.

The Code
We are concerned by the fact that the revised Scottish Outdoor Access Code was
not published in time for consideration of both the Bill and Code together, in respect
of the written evidence.  Concern also exists over whether or not there will be an
opportunity for comment following SNH’s re-drafting of the Code.  The Code was
agreed through the consensus of the Access Forum, however recent changes
effected by the Scottish Executive and Scottish Natural Heritage, as yet have not
benefited from such democratic input.  The difficulty in establishing how well the Bill
sits against the revised Code is apparent.

IN CONCLUSION

Our hopes for the Bill are for the establishment of a clear and inclusive right of
responsible access for all of the people of Scotland without exception.  Such a right
would be qualified within the Scottish Outdoor Access Code.  We believe the Bill still
has some way to go before it can deliver on this principle

P Gwatkin
Lecturer in Outdoor Education



J2/02/1/177
SUBMISSION FROM G REES

The attached document refers to some concerns I have regarding the Land Reform
(Scotland) Bill as introduced. It details some areas which I feel might still give Land
owners intent on restricting access to the countryside unnecessary powers to do so.

Further to the publication of the Land Reform Bill, I have prepared some comments on
the changes made between the draft bill and the bill as introduced.  These comments
refer solely to Part 1 of the Bill, ‘Access Rights’.

Generally speaking the bill as introduced is a great improvement over the draft bill, but
there are still some areas which I feel give grounds for concern.

• Section 10 Access Code
I am still unsure about the relationship between the Access Code and the Bill, and the
extent of the powers of the Code.  Will the code be simply an advisory document, or will
it be enforceable?  This should be clarified.

• Section 11 Power to exempt particular land and exclude particular conduct
from access rights

I feel that the power of Local Authorities to exempt land from access rights might create
a situation where the Authorities are subjected to persistent lobbying by land managers.
I notice that ministerial confirmation would be required for cases where the right to
access was to be suspended for more than 30 days, but would this not create a large
number of requests for restriction of access, none exceeding 30 days?  It would be
worth considering the possibility of abuse in this area, and taking action to limit it.

• Section  6(f) Land set out for Particular recreational purposes
I feel that this section could be open to abuse by Land managers intent on preventing
access.  Much of the wild land in Scotland could, arguably, be considered to be land set
aside for sporting purposes.  This might include such area as grouse moor, and deer
forests.  If all these lands were excluded from the right, then it would be a huge
restriction on walkers, climbers, and other such recreational users.  From one point of
view, these restrictions would apply, for example, only while shooting was taking place.
This is entirely reasonable.  The danger would be that land managers could suspend
access to all their land for the whole period of stalking or shooting … a very large part of
the year.  It should not be possible for such wide-ranging restrictions to be applied by
land managers.

I hope you find these comments constructive.



J2/02/1/178

SUBMISSION FROM THE SCOTTISH GAMEKEEPERS ASSOCIATION

The Scottish Gamekeepers Association (SGA) is not in principle opposed to the Land
Reform Bill, however we do have a number of concerns, summarized in this response.

The Land Reform Bill seeks to change the face of rural Scotland. Approximately 75%
of tourists, who come to see Scotland’s landscapes, visit areas financed and maintained
by private sporting estates (the Countryside we love is not an accident). The
management objectives practiced by these estates create a unique vista of biodiversity
that has been developed for centuries.

The assumption that our wildlife and tourism could be improved by replacing our
hillsides with unmanaged scrubland is mistaken and dangerous. Heather is an
endangered habitat and there is a danger of losing more to scrubland without
management. We have obligations to conserve heather and the wildlife it supports.  The
further loss of habitat would endanger associated wildlife (curlews, lapwings and other
ground nesting birds) and would be a tragedy for these endangered birds and for
Scotland.

It is interesting to note that the two areas designated as National Parks are landscapes
created, to a large extent, by shooting interests. Scotland is not a Theme Park for short-
term policies and those promoting unmanaged habitats are a threat to Scotland’s
heritage.

Much of the current debate focuses on issues based on historic prejudice, the view that
sporting estates are a ‘distortion of the natural landscape’ and in some way constrain
the life chances of local communities. The owners of most private estates invest
substantial sums to maintain employment on their land (see Appendix 1) and this has
a knock on effect on often very remote rural communities. The alternative to private
investment is to use money from the public purse or the Lottery (money which would be
better spent on education, housing and the NHS) or from a body such as the RSPB.

In our experience, there is a worrying lack of ‘joined-up’ government and much of the
advice given to the Scottish Executive and politicians is from those with a political
agenda rather than those with the experience & the commonsense needed for a
sustainable future for Scotland’s rural communities and to safeguard Scotland’s
countryside and wildlife for generations yet to come.

We are unable to make a totally informed response to this Bill before publication of the
Access Code and are somewhat alarmed by the pressure for responses by 21st

December. As Scotland’s wildlife managers, we will seek assurance that this
Administration will accept amendments to the Bill to safeguard our heritage.

Access Rights: The Bill as drafted appears to concede ‘Rights’ to all but those who
own or work in Scotland’s countryside.

1. Signs: We agree that threatening signs, eg: ‘keep out’, are inappropriate except
in very special circumstances eg: foot and mouth.



• In areas where deer culling is taking place, it is important to be able to inform visitors
of stalking activities on a specific area on that day - 14(1).

• Is the Draft Bill suggesting that local authorities are the only body allowed to put up
signs warning the public of imminent dangers from shooting and countryside
activities such as tree felling? If this is the case, the bureaucracy and cost involved
adds an extra financial burden on the taxpayer and is unnecessary - 15 (1).

• Deer stalking is an essential management exercise as well as a source of income
for rural communities. Government bodies and conservationists are calling for an
increased deer cull, how will this be possible if the public are allowed to wander
unrestricted over forestry paths and the open hill, undermining the deer cull? The
use of signs is imperative to public safety in areas where firearms or shotguns are
in use or where tree felling is in progress.

• Experience has shown that Hill phones assist those wishing to walk in areas where
culling is in progress by advising alternative routes. We suggest that SNH should
encourage implementation of this system wherever possible.

• Land is managed (overall) in such a way as to support the combined interests of
biodiversity and economic sustainability. To expect land management to be
exercised so as not to interfere with access rights, is ill advised and unrealistic.

• We do not agree that local authorities should have powers to close land, they do not
have the available resources and it is not right that they should be asked to do so.

2. Protecting endangered Wildlife: For example: In areas where capercaillie are
resident the Access Code must allow for areas to be closed to the public or for notices
to instruct visitors to keep to the path during the leking and nesting season until such
time as there are sustainable numbers of capercaillie. Dogs should be kept on leads
in areas, and at times, where vulnerable ground nesting birds are nesting, hatching or
raising young.

3. The Access Code: The Access Code should not be left to SNH. All those whose
livelihoods depend on the land should be included in the drafting and revising of this
programme. As we have said, we are concerned that this Code has not yet been made
available for public consultation.

4. Policing the Bill: Under current legislation if the
farmer/gamekeeper/ranger/landowner catches someone damaging fences/grouse
butts/crowtraps etc they can, without fear of breaking the law, insist that person leave
the land. The police inform us that the current law will not change. Therefore, an
extensive education program to inform the public of their responsibilities must be
conducted for a considerable length of time in cooperation with the media. The SGA will
be pleased to assist with this exercise. The Penalties for breaking the Access Code
must be higher than Level 1 to encourage the minority who abuse this Right.

5. Indemnity/insurance: If livestock, frightened by someone participating in a sport
such as hang gliding, stampede or injure stock, or break through fences on to roads
causing damage or even death to motorists, who will be financially responsible?

• Farmers do not usually have cover for fatal injury on their own ground.
• A landowner would have little or no control over the behaviour of people on his

ground and therefore surely would not have any liability for the actions of those
people. It remains to be seen in the light of the proposed legislation whether the



courts would find landowners liable for the actions of third parties exercising their
access rights.

• A landowner may experience increasing losses to their own property as a result of
increased access, be it through damage to stock, malicious damage, fire damage
etc, and they will need to adjust their cover appropriately. There may be an increase
in the number of claims made, and therefore, an increase in premiums required by
the insurers. Will the Scottish Executive assist with these increased costs?

• In light of the foregoing, will a person who is exercising their access right be required
to be appropriately insured against causing damage to third party property.

We are concerned that these issues have not been thought through.

6. Disruption:  The Land Reform Bill removes the ability to temporarily close land
other than by local authorities. If, when shooting is taking place, a group of anti-
fieldsports protesters decide to line out 100 meters apart and walk through woods or
grouse moors, what provisions have been made to deal with this in the courts? Certain
organisations have made it clear that they are planning disruption. They will say: ‘I’ve
never met the other people before, I was just out for a walk’. The police will be unable
to successfully prosecute such cases.

7. Stock: Land over which Access Rights are not exercisable includes areas ‘in
which crops have been sown or are growing’. Crops are defined as ‘plants, which are
cultivated for agricultural, forestry or commercial purposes’. This should include
gamebirds such as grouse, pheasant and partridge.

8. In England the following provisions have been included to protect the ‘Rights’
of people whose livelihoods depend on the land:

• Any parcel of land within ’access’ land can be closed.
• Ignorance of a closure is no excuse - anyone entering will be a trespasser
• Animal and plant health issues take precedence over access.
• Discretionary closure is normally limited to 28 days in any one year but there are

provisos.
• Discretionary closure is allowed on Saturdays and Sundays (but limited to a

maximum of 4 Saturdays between 12 August and 31 May, and 4 Sundays between
1 Oct and 31 May).

• The 28-day allowance for discretionary closures is extendable by application to the
Countryside Agency and consent must not be ’unreasonably withheld’.

• A landowner or any other interested party may request additional closures on the
basis of nature conservation or heritage grounds and the relevant authorities may
not unreasonably withhold this.

• ’Land management’ - a legitimate case for requesting closure - includes
gamekeeping.

To protect our livelihoods and our biodiversity the SGA seeks similar concessions in
Scotland. In particular, during the spring and early summer when endangered birds are
laying and hatching eggs and protecting broods, visitors must keep to paths and keep
dogs on leads when asked so to do.



Core Paths: What is the function of a core path? Does it mean that Access Rights do
not apply and that people must stick to the core path?

Rangers: The section allowing ‘rangers to enter any land in respect of which access
rights are exercisable’ is Stalinistic. Our experience is that local authority rangers are
somewhat uncommunicative and this does not foster good relations. We urge the
Justice 2 Committee to look at this again.

SNH: SNH is an un-elected quango and we object strenuously to any suggestions
granting SNH further powers.

Community Right to Buy:

Whilst we accept that the intention of this section of the Bill is to empower communities
to manage their own land, we have a number of misgivings in relation to biodiversity and
employment.
• 31(1)(e) states that ‘the majority of the members of the company is to consist of

members of the community’ – who, other than those who live or work in said
community could be members?

• 35(1)(b)(i) – we seek clarification on this section, what does ‘have a substantial
connection with the land’ mean?

• 35(1)(b)(ii) – We feel this holds potential dangers for wildlife and for rural
employment.

For example: A community seeks to buy a block of forestry or a wood adjoining a grouse
moor. Forestry is a haven for predators of vulnerable ground nesting birds. What
responsibilities will the ‘Company’ have to ensure implementation of predation controls?

A scientific paper published in the leading international scientific publication The Journal
of Applied Ecology (April 2001) reveals that management done by moorland
gamekeepers, including predator control (foxes, stoats and crows) and rotational strip
burning of heather, to favour red grouse habitats are keys to the waders’ success.

The red grouse, which eats predominantly heather shoots, is only found in the UK and
Ireland. Grouse shooting has provided an incentive to manage and care for heather
moorland – at no cost to the Scottish taxpayer - which is recognised as a habitat of
international importance.

Without grouse shooting much of the UK’s heather would have been lost. Aerial
photographs have shown that since the 1940s heather loss has been 17% on Scottish
grouse moors but there has been a reduction of up to 50% on moors where there has
never been shooting or where sport has stopped.

If predation within community owned land is not managed, our grouse stocks will suffer.
If there are no grouse to shoot, there will be no sporting guests to stay in our hotels and
spend money in our shops, post offices and garages; there will be no employment for
gamekeepers and therefore no incentive to manage the land. With no land management
there will be no ground nesting birds such as the curlew, the golden plover, the merlin
or the dotterel.



Unless this legislation is amended to contain provisions for Community Management
Responsibility to Wildlife, the Scottish Executive will find itself in trouble: liable to pay
financial penalties to the European Union, culpable for the devastation to our unique &
varied wildlife and responsible for rural job losses. We suggest these Management
Responsibilities be drawn up in consultation with the SGA, who have a wealth and
breadth of wildlife management experience.

Right to acquire sporting interests: We recognize that in the sale of any piece of land,
neighbours have no control over the future use of that land; however heather is an
endangered habitat and much of the wildlife found thereon is rare. It is important that
the Scottish Parliament recognizes the value of shooting to our natural heritage. Many
sporting estates lease grouse moors on long-term (10 year) leases to tenants who pay
all the running costs (thereby protecting employment and biodiversity) in return for the
sporting rights. It is likely that the same tenants will renew their leases at the end of their
tenure. If communities buy grouse moors without some form of agreement to continue
to manage them in a similar way, the desirability of these tenancies will lessen, our
natural heritage will suffer and so too will long-term employment prospects; another
example of the necessity of Management Responsibilities as detailed previously.

Costs on the Scottish Administration: We do not feel that the Executive has a
realistic vision of the costs involved in Land Reform. In order to protect the Scottish
taxpayer, rural employment and biodiversity we ask that an in-depth study be
commissioned before this Bill completes Stage 1 of its passage through the Scottish
Parliament.

Employment Concerns arising from Bill: It may be that Communities do not wish/can
not afford to manage land previously drawing income from sporting activities, for the
same purpose and gamekeepers will lose their jobs. For example: A community buys
a wood next to a neighbouring estate’s grouse moor. The community does not control
predation and as we have already indicated in this response, the predators hunt outwith
the wood. The neighbouring estate then has 2 options:

1. To do nothing and see the grouse stock diminish, resulting in loss of employment
for the gamekeepers and decimation of the (endangered) wildlife and habitat or

2. Employ extra gamekeeping staff, involving salaries, housing, benefits etc (£100
per day per man).

As illustrated previously in this document, if gamekeepers lose their jobs and their
homes, the countryside will suffer and the knock-on effect will be that those employed
in service industries reliant on tourism will ultimately lose their jobs too. Businesses
traditionally serving the sporting guests will also lose income and close.

We would like to put on record that we are unimpressed by this Government’s record
to-date on ‘consultations’; i.e. our response to the Nature of Scotland policy proposals
remain ignored. Furthermore, we are unsure of how much weight the Committee system
in the Scottish parliament actually carries. We fear that this is yet another exercise
merely paying ‘lip service’ to the democratic process and that this Administration has
made up its mind to unravel the rural framework without consideration of the wider
implications.



The Scottish Gamekeepers Association will be happy to give any further evidence to the
Committee or to the Parliament.

Appendix 1

Rural Economic Survey, Upper Findhorn Valley, Inverness-shire

Prepared by:
Angus A. Mackenzie, Chartered Accountant,
Tigh-an-Allt, Tomatin, Inverness-shire

In order to establish the global impact of the input of sporting Estates on the rural
economy of upland Scotland, the Scottish Gamekeepers Association commissioned a
survey of a complete area comprising deer forest and grouse moor in the upper
Findhorn Valley.

Mr Angus Mackenzie, Chartered Accountant, conduced the Survey, having a working
knowledge of many of the Estates involved.  The purpose of the exercise was to
demonstrate how much these Estates are subsidised from private resources (which
could be diverted elsewhere if the owners so wished) and consequently the vital
importance of this funding to the economic, social and cultural life of the area.

The survey covered the following Estates:
Clune
Dalmigavie
Coignafearn
Glenmazeran
Farr and Glen Kyllachy
Kyllachy
Dalmagarry
Moy
Corrybrough

The nine Estates submitted their Financial Accounts to Angus Mackenzie who was
authorised to reveal the global figures as required in implementation of the stated
purposes.

Supplemented by additional information subsequently obtained from the Owners and
their Agents, the results collated are as follow:

• The Estates cover 110,000 acres
• There are 47 Full-time Equivalent jobs involved
• 28 Houses are maintained
• The Annual Expenditure in running the 9 Sporting Estates, averaged over the

available figures for the last 3 financial years amounted to £1,028,000 (one million
and twenty-eight thousand pounds) or just under £10 per acre

• The corresponding figure for Income was £388,000.
• This leaves a Shortfall of £640,000 Annually.



• The Financial Accounts of the Estates also revealed that no less than £3,613,000
(three million, six hundred and thirteen thousand pounds) was incurred on Capital
Expenditure in the last three years to date.

The Association would wish to emphasise the under-noted points:

1. The Survey covers Sporting Activities only and excludes any input of other Estate
Enterprises such as Farming, Forestry and Tourism.

2. No cognisance is taken of the Cost or Value of the Properties, all of which have to
be financed privately – altogether a very substantial figure on which there is no
Return.

3. The figures demonstrate a continuous programme of financing enterprises, which
are critical to the support of a fragile rural economy, where jobs are at a premium.

4. The efficient management of the land as demonstrated by the work carried out on
the Estates is much more important than the actual ownership of the property.

5. Estates provide facilities for, hill-walking, orienteering etc. etc.
6. Estates contribute largely to the existence and maintenance of the whole economy

and associated trades – a study in 1992 indicated that up to 34 different Trades
could be affected if Sporting Estates ceased to operate.

7. Game-meat Production
8. There is no conflict between conservation and shooting; all wildlife depends on

suitable maintenance and creation of habitat both created and maintained.
9. Gamekeepers have an educational role instructing and advising on the flora and

fauna of the hill-ground as well as the wildlife.
10. One third of the World’s heather upland is in Scotland so we must do everything in

our power to preserve and enhance it.
11. The work carried out by the game-keeping fraternity includes:

• Improvement of habitat for wildlife
• Deer Control in accordance with recommendations of the Deer Commission for

Scotland
• Provision of Duck Ponds and Game Cover
• River Bank and Habitat Improvements
• Control of Predation on all Wildlife Species
• Heather burning to encourage re-generation
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J2/02/1/179
SUBMISSION FROM GRIMERSTA ESTATE LIMITED

That there is need for reform of land ownership laws in parts of Scotland is not in doubt.
However the Land Reform Bill as currently drafted would seem to threaten the future
viability, prosperity and equanimity of vast proportions of the Highlands and Islands to a
very extreme degree. I write in my capacity as chairman of the syndicate which owns,
manages and enjoys the Grimersta river system, one of the most famous and
successful salmon fisheries in Europe.  I therefore represent twenty five syndicate
members including four French nationals and many Scottish, the many full time and
seasonal employees of the estate and not least the many visitors from all over the world
to the Grimersta.  The latter come not just because of the fishing but also to enjoy the
ambiance and comraderie that the lodge and the syndicate members uniquely provide.
I also write with the interests of the local Hebridean economy and the preservation of
wild salmon very firmly in mind.

It is Part 3 of the Bill, specifically the crofters’ rights to purchase salmon fishings
contiguous with crofting land and their various connotations that gives greatest cause
for concern.  The Grimersta Estate is unusual in having enjoyed continuous ownership
by a syndicate since the fishery was originally created and the lodge built in the 1870’s
by a group of Glaswegians.  The only break in that continuity was in the period of the
Leverhulme ownership of the whole island in the early part of the last century.  Such
continuity in ownership in itself gives great advantage to the physical being of the estate
and to the security of employment on the estate and locally.  This applies to any salmon
river which is well managed.  The nature of the ownership through a company whereby
the syndicate is formed of shareholders (currently 25) in that company which in turn is
statutorily obliged to maintain and improve the fishery at all times, ensures continuous
and proper investment.  The flow of money is always from shareholder to the company
and never the other way around since it is impossible to run a fishery of the calibre of
Grimersta at a profit.  Furthermore a top class fishery which can attract anglers from all
over the world will employ more people than normally might be expected.  At Grimersta
we actually employ four permanent people and about sixteen seasonally, that is for
about five months of the year.  As many as possible, usually at least 75% of the
seasonal employees live locally.  It is noteworthy that all successful salmon rivers in
Scotland whether owned by individuals or syndicates such as Grimersta benefit to an
enormous extent from the management time put in by their owners for free.  That
management time equates to many millions of pounds each year.  At Grimersta alone it
amounts to tens of thousands of pounds worth of time each year from myself and four
other directors all of whom are highly qualified and valuable people.  This Bill could
deprive Scotland of all that free management input.

The members of the syndicate, alias shareholders, come from all corners of the British
Isles and from France and Switzerland.  In the past they have come from as far afield as
Canada.  The visitors to Grimersta come from all over the world, the Americas, Europe
and the Middle East.  They along with the members themselves come because
Grimersta is a world class fishery with an almost legendary reputation for its



professionalism, its charm, and not least its and the island’s hospitality.  The local
economy of the island benefits not just from the direct expenditure and investment by
the estate of about £200,000 per annum on average but from all the indirect expenditure
into so many local organisations and businesses.  Members, visitors and those who
accompany them but who do not necessarily fish, spend on transport (air and ferry
journeys, petrol, and car hire) locally, on services which range from hair dressing to fish
smoking, on local industries such as Harris Tweed and on just generally shopping in the
local towns and villages.  The recent economic survey by the Western Isles Fisheries
Trust pointed to a very good rate of indirect job creation arising from rod and line fishing
activities in addition to the direct creation of some 300 jobs in the sector in question in
the Western Isles.  Indeed the very jobs within organisations such as the Western Isles
Fisheries Trust are dependent upon continued investment in the sector.

Just the threats alone of compulsory purchase rights for crofters are enough to weigh
heavily on potential investment decisions.  The Bill as it now stands threatens every
potential investment by a company such as Grimersta, and it is difficult to see how any
investment of a long term nature can proceed whilst such uncertainty prevails.  It is long
term investment which makes Grimersta attractive to so many fishing people from
around the country and the world. That in turn generates the direct and indirect
employment in the Outer Hebrides.  A reduction in the level of investment would reduce
the quality of the fishing so that fewer and lower spending visitors would come and then
less employment would result.  In fact a vicious cycle would then prevail.  It is not in
dispute how detrimental uncertainty can be economically.  That is already the effect
the very threat of the Bill is currently having.

Should things go further and actual compulsory purchase take place the effects would
be even more damaging.  Purchase of the whole is not possible, since not all the
salmon fishing rights of the Grimersta system qualify under the current drafting of the
Bill.  We therefore have to consider partial compulsory purchase, in other words
fragmentation of what is possibly one of Scotland’s finest salmon fisheries.  One of the
main reasons why Grimersta can claim this title is because the whole system is
managed in its entirety.  Every different bit of such a system plays a crucial part in the
life cycle of migratory fish such as salmon.  Being managed as a whole is
disproportionately beneficial to the effectiveness of that management. The resultant
enhancement of the wild salmon stocks can start in the spawning grounds and carry
right through to the re-entry of the mature fish to fresh water three, four and occasionally
five years later, all under single custody.  Fragmentation would destroy this enormous
and unusual advantage.  In addition to the severe damage this would do to the long
term income and employment generation powers of Grimersta, there would be an
immediate and direct detrimental effect on these powers.  This is difficult to quantify but
fragmented ownership would for example not be able to offer such comprehensive,
expensive or long fishing holiday packages.

Grimersta is currently being designated by SNH as a Special Area of Conservation with
regard to wild salmon.  The proposed crofters’ rights to buy salmon fishings on a
piecemeal basis would run contrary to the aims and objectives of the SAC.  Much work



and investment has already gone into enhancing wild salmon stocks at Grimersta over
the last few years.  Both the threat and the actuality of compulsory purchase of
salmon fishings would impinge very seriously on preservation programmes.  For
example restraint by anglers in the number fish they kill at Grimersta, currently on a
voluntary basis and achieving a 60% return of all fish caught, would rapidly diminish
with the threats implied and would be unlikely to be continued in a defragmentation
situation.

Notwithstanding the very considerable damage the relevant clauses of the Bill would
cause to so many people and interests, it is difficult to understand how the favouring of
one sector of the community in its rights to ownership over another sector for no reason
of fault or blame can fit into a modern democracy in this world.  If reconsideration is
not given to Part 3 of the Bill, the interests and livelihoods of so many people who
currently inhabit and maintain Scotland’s unique rural environment and economy
will be severely damaged.   

The Grimersta Estate fully supports the views and objectives of the newly formed
Highlands and Islands Rivers Association.  We have submitted to the Association
details of the specific investments, our expenditure in the local economy and our
employment levels that are affected by the Bill as proposed.  You will no doubt be in
receipt of this information in amalgamation with that from all the other rivers affected.

It would appear that those people involved in the drafting of this Bill are far less
aware of the needs and ambitions of the rural communities than are most of the
river owners whether collective as in our case or individual.  It is worrying that
the legislators seem so out of touch with the people on whose behalf they believe
they are legislating.  Such a draconian threat as that posed by this Bill over the
future of so many of Scotland’s prime assets can only have a highly detrimental
effect on the associated local economies and the well-being their inhabitants.

G Curtis
Chairman



J2/02/1/180
SUBMISSION FROM THE NESS DISTRICT FISHERY BOARD

Crofting Community Right to Buy

The Ness District Fishery Board welcomes the opportunity to present further
comments on the above Bill and in this particular instance on Part 3 of that Bill where
it proposes to given an unlimited Crofting Community Right to Buy salmon fishing
exerciseable from croft land and additional land which adjoins that croft land.

In the Policy Memorandum which relates to the Bill, page 6 paragraph 23 states
quite clearly that the Scottish Executive believes that the scale of disruption to the
property market plus the cost of compensation cannot be justified were they to
permit an unlimited Crofting Right to Buy land.

In the same document, in paragraph 25, they (the SE) state that should this unlimited
right to be granted to the Crofting Community “the effect on the property market, and
the compensation costs, while potentially substantial, are both inherently constrained
by the extent of crofting land, and the generally low value per hectare of that land”.
We are seriously concerned that the value of the salmon fishings which are to be
included in the Right to Buy and which are separate heritable rights have not been
included in the potential costs to the Executive and therefore to the taxpayer.

We believe that the inclusion of salmon fishings within the CCRTB makes it essential
that their value be added to those as stated in paragraph 25 of the Policy
Memorandum and that by so doing, the effect on the property market, and the
compensation costs will be brought significantly closer to those whereby the
Executive believed it unjustifiable to allow an unlimited CCRTB.

We also question the sustainability of the argument whereby the “effect on the
property market, and the cost of compensation” can be used to limit the general
Community Right to Buy (paragraph 23 PM) and then in paragraph 25 of the same
document be used to support a particular unlimited Right to Buy.

As members of the Association of Salmon Fishery Boards, we fully endorse the
evidence set out in its submission to you.  However, we would add that there is a
potential 5th scenario when salmon fishings have been purchased.

• Deliberate increase in sale of fishing permits to obtain additional funds.
• This in turn would lead to increase in exploitation
• Contrary to the aims of the Salmon (Scotland) Act 2000
• Short term gains
• Long term damage to the whole river in particular and the Atlantic Salmon in

general.
• Acquisition fails to meet the criteria laid out in the Bill.

In conclusion we believe that in seeking to achieve the intentions behind the Bill –
diversification of land ownership in Scotland – it would be to the benefit of all, the Bill,
present owners, Community bodies, Crofting Community bodies, the Scottish



Executive and the taxpayer to remove salmon fishings from Part 3 of the Bill and
leave them in Part 2.

J Menzies
Chairman



J2/02/1/181

SUBMISSION FROM THE SCOTTISH CHURCHES LAND REFORM REFERENCE
GROUP

The Group would be glad to supplement this submission by giving oral evidence
when the Committee is considering that section of the Bill. The Group can be
contacted via myself at this Office.

Rev G Blount

Whose Land Is It Anyway?

Introduction
"The campaign for land reform is driven by ideals; by a desire to curtail the powerful
and to empower the disempowered; by a concern for stewardship and community;
by a passion for freedom and justice" (Prof Donald MacLeod).

Churches in Scotland have a long-standing interest in land tenure and use. In recent
years, the Church of Scotland and the Free Church of Scotland have given broad
support to the movement for Scottish land reform in significant reports, and the
Roman Catholic pontifical commission has set this in an international context. These
documents share a perspective rooted in the pastoral experience of the churches
and in a theological understanding of the earth as belonging to God. To carry that
vision into the current debate, the churches formed a Land Reform Reference
Group, which includes different strands of the churches’ engagement, and this
response comes from that group.

Land is not a product or a commodity, but "given" in trust; a finite resource to be
enjoyed, and cared for in responsible, shared stewardship, or the commitment to
"sustainable development" that is built into the structures of the Scottish Parliament.
This Biblical vision - reflected in the covenant that brings God, land and people
together in partnership - repeatedly recognises the dangers of the gathering of land
into large estates which give disproportionate power to those who control the land.
Biblically, that understanding of the relationship of land and power prompted the
corrective justice of the jubilee, restoring land rights to those who have lost them
over the years - not because all large landowners are bad but because the
concentration of power over land and therefore over people’s lives is fraught with
danger. That then underlies a recognition of the need for intervention in the operation
of a land "market" to safeguard the interests of the community as a whole and
especially the most vulnerable.

In the light of that vision, churches find themselves very much in sympathy with the
stated objectives of the Land Reform (Scotland) Bill: "to remove the land-based
barriers to the sustainable development of rural communities" through
• increased diversity in the way land is owned and used: in other words, more

variety in ownership and management arrangements (private, public, partnership,
community, not-for-profit) which will decrease the concentration of ownership and
management in a limited number of hands, particularly at local level, as the best
way of encouraging sustainable rural development; and



• increased community involvement in the way land is owned and used, so that
local people are not excluded from decisions which affect their lives and the lives
of their communities.

However, we are not persuaded that the mechanisms within the Bill for
enabling communities to buy their land provide an effective means of
achieving that. The current proposals would have frustrated rather than
encouraged notable successes of recent years such as the Isle of Eigg Trust,
by imposing rigid requirements which may not fit local need. Nor do they
represent a serious effort to change "the most concentrated pattern of land
ownership in the world", with half of rural Scotland owned by 343 landowners.
What is needed for that is a more radical and far-reaching agenda addressing
inheritance law, the land market and land values, absentee land ownership and
taxation issues. Within the parameters of the present Bill, the proposals are,
we believe, unlikely to enable many communities to gain control over their
land; indeed the financial memorandum to the Bill itself anticipates only two
non-crofting community purchases per year.

Specific Comments

1. Responding to the draft Bill, we argued that the Bill should in its preamble indicate
its purpose as "An Act of the Scottish Parliament to recognise the public interest
in land by conferring and regulating …" (etc as at present). There remains no explicit
reference in the Bill to recognition of the public interest in land; in fact, "public
interest" only appears - s35(1)(e) - as another hurdle of proof to be achieved by
community bodies (rather than a presumption in community ownership), which
seems to undermine the principles of the Bill.

2. We recognise that a decision to take on ownership of land is a significant step not
to be viewed lightly, but the whole registration procedure (and particularly the
requirement for renewal every five years) seems to  represent a serious bureaucratic
impediment, requiring communities to be motivated to go through this process even
when there is little likelihood of the land coming on to the market (most privately
owned rural land has not come on the market for over 100 years). This is underlined
by the requirement that community bodies must fit into the form of a trust or a
company limited by guarantee; democratic accountability can be secured in other
ways, such as industrial and provident societies which have a track record of working
well in the Highlands. We urge greater flexibility in the legal form which
community bodies must take, and that the renewal procedure should contain a
presumption of continuity with the onus of proof on anyone making a case for
a material change. While we welcome the change in the minimum membership of a
community body from 30 to 20, we are concerned that there is still no recognition
of the possible role of NGOs in becoming involved in partnership with
community bodies (as was the case, for example, in Eigg).
3. The exclusion of a wide range of land transfers from the right to buy
provisions severely limits any "empowerment" of communities. While we
welcome the provision that the person transferring land must state the basis on
which exclusion of the community right to buy is claimed, we are concerned at the
potential for substantial change behind the veil of one company or group of
companies (whereby there could be a transfer when one company is bought over by



a conglomerate and ownership moved to another company in the new group,
effectively evading the provisions for community right to buy.

4. We welcome the dropping of restrictions on re-sale of land by community
bodies, and recognition of the right to buy only the land in which an interest has been
registered. However, it is not clear whether there is adequate provision for
communities to buy small parcels of land which might be crucial for their sustainable
development. We believe that better integration with local planning might provide
a helpful way forward here, but the Bill appears to take no account of current
proposals for community planning, etc.

5. The Executive’s recent research into the need for information about land
ownership (and beneficial ownership) concluded that there is "no clear rationale for
the demand for information on beneficial ownership, with some respondents
justifying it purely on a public right to know basis". At a time of increased freedom of
information, this seems amazingly dismissive. The tight focus of the research ("about
information on land ownership rather than issues of land ownership itself") did not
allow consideration of restrictions on who may own land or even tackling situations
where ownership cannot be established. Both have, however, apparently been
dropped from the agenda; the research notes with support the "present
recommendation of the LRPG … that Scottish Ministers should be given a power to
investigate the beneficial ownership of land", but such a power is not included in the
present Bill. We urge a clear commitment to ensuring that ownership of land
cannot be concealed, and further consideration of restrictions on which bodies
can own land, recognising that other legal systems seem to achieve greater
accountability in this within the constraints of ECHR.

6. The power of compulsory purchase has been dropped from the provisions to
counter avoidance and replaced by a right to buy arising where avoidance of the
legislation is proved. While this does give the community the right to buy for up to ten
years after evasion, still at the market price, there is no penalty to deter avoidance.

7. We are concerned that the procedure for valuation still explicitly allows for the
"known existence of a person who … would be willing to buy the land at a price
higher than other persons because of a characteristic of the land which relates
peculiarly to that person’s interest in buying it", since this seems easily open to
manipulation. Such extraneous factors should not be allowed to inflate the
valuation of land and that valuation should take account of a registered
community interest.

The root issue remains whether the provisions of the Bill can achieve the stated aims
of increased diversity in the way land is owned and used, and increased community
involvement in the way land is owned and used. The procedures for community
right to buy have too many barriers built into them to give proper effect to
these aims.



J2/02/1/182
SUBMISSION FROM TO GO OUTDOORS

I am very concerned about some aspects of the above ‘Bill’ The ‘Bill’ will potentially
prevent me from taking trekking clients over ‘wild’ uncultivated land previously
enjoyed by all mountain leaders. If the restrictions are brought in under the above
bill, myself and many other trekking leaders and professional mountaineers could go
out of business.

I specifically refer to:

Chapter 2, Section 9 ‘Conduct excluded from access rights’

Which in part reads

The conduct which is excluded from this section is-

(b) being on or crossing land and doing anything which-

(iii) is conduct within subsection (2) below;

The conduct referred to in subsection (1)(b)(iii) above is any of the following-

(a) conducting a business or other activity which is carried on
commercially or for profit or any other part of such a business or
activity.

In short section nine is saying that I will not be able to take groups walking in ‘wild’
country without paying a fee.

In view of this there are a number of points I wish you to consider:

1. No other country in Europe imposes such restrictions on ‘wild’ country access. As
a member of the British Association of European Mountain Leaders, I know that
members from all European countries will be appealed by this restriction. It is my
understanding that it is only China which operates such restrictions and charges
access fees, surly this alone is good enough reason to exclude this part of the
bill.

2. The tourist industry in Scotland will suffer greatly because of any restrictions. You
will be aware that a recent economic report (‘The Economic Impact of Hill
Walking, Mountaineering and Associated Activities’ Highlands and Islands
Enterprise, April 1996) concluded that mountaineering contributed more than
salmon fishing, sports shooting and grouse shooting and that local business
would greatly suffer if access restrictions where brought in.

3. As a mountain leader I provide education and training for my clients. Through
education and training we instil sensible and sustainable use of land which in turn
provides a service for landowners.



4. This measure goes against Scotland’s tradition of responsible free access to wild
country.

There are many aspects of the ‘Bill’ which I applaud, however I ask you to re-draft
section 9 in light of my comments.

G Boswell



J2/02/1/183
SUBMISSION FROM G TULEY

I have a number of concerns about this bill:

1 - Land held by the Queen should not treated any differently.  If there is a security
issue then it should be resolved in other ways and not by making the land "special".
The Queen is willing to accept the grants that are available to other land owners and
should subject to the same restrictions.

2 - Dogs should be on a lead at all times unless the owner of the land has indicated
by signs that dogs may roam freely.  This may be in the Bill or in the Outdoor Access
Code.  I believe farmers would be happier with greater public access if dogs were on
leads.  I own a woodland and encourage walkers but think that at certain times of the
year dogs should be on a lead to minimise disturbance to ground nesting birds and
to prevent heavily pregnant deer being chased (it seems that it is an offence to
chase sheep but not to allow a pet dog to chase deer).

3 - Golf courses should be available for open access when golf is not being played
but at other times any access should be restricted to clearly marked routes which are
easy for walkers and golfers to see.



J2/02/1/184
SUBMISSION FROM S SCOTT

I am an employee on a fishing estate on the Isle of Lewis. The estate supports four full-
time and twenty seasonal jobs and is a small community of five adults and five children.

The estate is owned by a syndicate of twenty five members. Our jobs are entirely
dependent on the continuing investment of this syndicate. These are not “absentee
landlords” but a source of vital outside investment without which communities such as
ours will be unable to survive.

The proponents of so called land reform are using arguments based largely on historical
bias and ignorance. The modern reality is that most enlightened estates are increasingly
recognised as part of the community and as key contributors to the local economy. We
work alongside the crofting community. We are far from moribund and have embraced
the need to progress and develop. There is much we still have to do however the Land
Reform Bill is not the answer and will actually serve to turn the clock back.

It is a fact that publicly owned fisheries do not generate employment. The management,
maintenance and enhancement of salmon fisheries is inherently expensive. An ongoing
program of effective conservation is required to develop a sustainable asset that will
continue to attract visitors to this part of the Hebrides.

The proposed Land Reform Bill and in particular the Crofting Communities Right to Buy
Salmon Fishings will have a disastrous effect in an economically fragile area. The Bill as
stands will not be of benefit to anyone. Jobs will be lost, communities destroyed and
external investment will cease. The only result will be the burden of cost to the public
purse.

I hope that this is of help. Clearly a submission such as this can only touch on some of
the issues. Should further information be required I would be pleased to assist.



J2/02/1/185
SUBMISSION FROM FIFE COUNCIL

Fife Council welcomes the objectives of the Bill and the changes made from the draft
Bill.  The Council supports the statement submitted by COSLA.  However, there are
a number of  points over which the Council has particular reservations all of which
relate to Access Rights.

The points in particular which concern the Council are:-

1. The exclusions of commercial activity from access rights at paragraph 9(2)(a) of
the Bill.  The Council run outdoor centres and many outdoor educational and
recreational courses through a Ranger Service and outdoor education team
which involve access to land and for which a charge is made and it is unclear
whether or not this will be caught by this provision.  It may also impact on those
providing guides or walking holidays with a knock on effect for outdoor recreation
and tourism. The draft Access Code at paragraphs 3.45 and 3.46 seeks to
distinguish between non-commercial activity centres and commercial activities
and paragraph 3.46 further confuses the issue by stating that "it is expected that
activities undertaken by guides, instructors or commercial activity centres which
would otherwise be covered by the rights, will continue to have the consent of
land managers."  The legislation should clarify the position and protect access for
such activities.  The Council would like to see this provision removed and such
access covered by the organisational responsibilities outlined in the Access
Code.

If the provision is not to be deleted then there should be some clarity as to its
effect and it should not impinge on freedom to conduct outdoor educational and
recreational courses.

2. In paragraph 10(7) the duty to promote compliance with the Access Code should
also rest with local authorities given the functions it is proposed to assign to local
authorities.

3. It should be made clear that the Local Access Forums have a role where access
rights and core paths cross the boundaries of local authority areas.

4. Paragraph 17.2 Core Paths.  The Council is concerned that only paths with some
sort of designation (right of way, established by or under any enactment of rule of
law, an access agreement or and order) may be considered to be a core path.
There may be local paths of great significance in a network in and around a
community, which do not fall into any of these categories and which the local
community would wish to include in the Core Path network.  For example, some
of Fife Coastal Path falls into this category.

5. Paragraph 22.  The Council considers that paths which are important enough to
be part of the core path network should not be able to be destroyed by ploughing
nor any other land management operation.  However, if this clause is to be
retained, the periods of time for notification and reinstatement should be reduced.



Notification of ploughing should be within 1 working day and reinstatement within
2 weeks.

I Grant
Committee Manager
Law and Administration Services



J2/02/1/186
SUBMISSION FROM PLAS Y BRENIN NATIONAL MOUNTAIN CENTRE

I write on behalf of Plas y Brenin National Mountain Centre.  For over 25 years we have
run a course program in the Scottish Highlands in the winter season (www.pyb.co.uk).
We employ some 110 staff and train over 6,000 people annually throughout the UK.

We believe that the recently published Bill strikes a better balance between user and
landowner rights and responsibilities. The Scottish Executive is to be congratulated on
the significant changes that have been made particularly in relation to the following
deletions:
• Emergency suspension of access rights by Local Authorities
• Temporary suspension of rights by landowners
• Criminal offence for trespass

Similarly, the following amendments are welcome:
• The incorporation of inland water into the definition of “land” particularly in relation to

the section on byelaws.
• The duties owed by Local Authorities to uphold access rights and to establish plans

for core path networks.
• The mention that the liability of Landowners is unaffected by the Act.

However, there remain some areas of concern for us in particular the conduct referred
to in Section 9 (2) (a) ‘Conducting a business or other activity which is carried on
commercially or for profit or any part of such business or activity’.

The text of Section 9 ’Conduct excluded from access rights’, rightly cites examples of
irresponsible (and therefore unlawful) behaviour and few would disagree with such
conduct being excluded. However, we feel that business and commercial activities,
referred to in (2) (a), is unjustly portrayed as, in some way, undesirable and not in the
Scotland’s interest. We would argue very much differently.

In the absence of any convincing explanation as to why a business or commercial
organisation should qualify for exclusion from access rights, we are left to ponder how
this clause might be interpreted. Does it mean that any provider who receives payment
for leading and instructing groups in the countryside forfeits access rights? This
scenario would include private operators who receive direct payment from clients, free-
lance instructors who are sub-contracted to other businesses, organisations or local
authorities and those salaried professionals who are employed by organisations (many
with charitable status) or local authorities to lead, instruct, train or guide.

Are we to deduce that only informally constituted groups and led voluntary groups would
enjoy the new rights of access? We do not believe that, in this context, the Scottish
Executive intends to discriminate. Hundreds of leaders, instructors and recreational
climbers have been trained by Plas y Brenin. They use their award and expertise in a
variety of ways be they voluntary, vocational or professional. However, as well as



sharing their enthusiasm for the outdoors, they also share the responsibility for
educating others in a whole range of environmental topics including access issues. It
seems to us, therefore, counter- productive to deny the right of access to many, who by
example, and on a daily basis, promote the notion of responsible access.

Similarly, are we to believe that the Scottish Executive, seriously intends to curb or
regulate access on the part of commercial providers when it clearly acknowledges the
value of countryside recreation to the economy? If the commercial infrastructure is not
to collapse, if Scotland’s countryside is not to become inaccessible to large numbers of
visitors and if the Parliament is not to run the risk of compromising this important piece
of legislation, we urge the Justice Committee to seek clarity and then amendment on
this issue.

Each winter we rent hotel accommodation and employ staff in the Fort William area for
an extended period.  We believe that our students and staff make a significant
contribution to the economy of the area.  It would be catastrophic for the Scottish
economy as whole if outdoor provides like us were to be discriminated against in the
new bill.

I Peter
Chief Executive



J2/02/1/187
SUBMISSION FROM J LAING

I am writing to express my concerns regarding the proposed land reform bill. My
main concern is that a community buy out of Grimersta estate would mean job
losses.

Grimersta is owned by a syndicate whose continued investment means that it can
employ four full time, and up to twenty seasonal staff. Community ownership would
inevitably mean a drop in revenue, and thus job losses.

My partner, who is the staff cook, and I, and our four children rely on Grimersta
estate Ltd not just for our jobs, but also for our home. The image of the Heartless
absentee landlord could not be further from the truth in our case.

I sincerely hope that those of us who live and work on sporting estates are not
punished by a bill that has obviously not been properly thought through, and would
have a disastrous effect on many already fragile areas.

Head Ghillie
Grimersta Estate



J2/02/1/188
SUBMISSION FROM SCOTTISH ENVIRONMENT LINK

Introduction
Scottish Environment LINK is the liaison body for Scotland’s voluntary sector
environmental organisations, the members of which are supported by around
500,000 people.  LINK welcomes the opportunity to provide written evidence on the
general principles of the Bill to the Committee. Member bodies have followed the
development of the access legislation, Part 1 of the Bill, extremely closely with
several participating in the Access Forum that was an important part of the pre-
legislative process.

LINK also responded to the Scottish Executive’s consultation on the draft legislation.
In partnership with the Scottish Sports Association and the Scottish Countryside
Access Network, the LINK Access Network sponsored the petition Outdoor Access
for All (PE 415) which gathered signatures from around 15,000 individuals and
organisations from across Scotland and throughout the world.

This submission seeks to address the key areas of interest to LINK member bodies
through the following sections:

• Overview
• Welcome changes to the Bill (as introduced)
• Excluded areas and conduct
• Access and Conservation

Comments have been kept brief at this stage, but LINK would welcome the
opportunity to develop any of the points here through a presentation of oral evidence
to the committee, or through supplementary written evidence.  LINK members can
offer particular expertise on matters relating to recreation, land management and
conservation.  LINK member bodies own or manage around 127,000 hectares of
land in Scotland.

Please note that this submission addresses only the access section of the Bill and
does not supersede, but complements, detailed responses submitted by constituent
organisations of LINK.  The statement is supported by the LINK member bodies
listed at the end of the submission.

Overview
In considering access legislation, we would urge the Committee to base its
deliberations on how the Bill will affect existing traditions of access, arising under
common law.  It is essential that the existing legal basis of access is not undermined.
Scottish Environment LINK has commissioned extensive work on this issue since
1995 through its Access Research Project and this can be made available to the
Committee if required.  We would urge Parliament to scrutinise this Bill with a view to
protecting these existing rights and traditions, as well as – where appropriate –
improving opportunities for responsible access.

We welcome the fact that the Bill now appears largely to maintain the common law
position and enshrine customary rights and freedoms in a new statutory right.  The



right is expressed in common law terms  - based on the principle of not causing
unreasonable interference with any of the rights of others (S.2) or other ‘public
goods’ (eg conservation, S.26).  We welcome the fact that the Bill, as it stands, does
not appear to introduce new statutory controls or powers, other than the extension of
byelaw making powers – these we do, however, welcome.  Thus, remedy for
individuals and organisations will continue to be through the common law (eg
interdict).  The content of the Code will be important, as it will be used evidentially in
such cases.  The guidance in the Code must lie within the common law and not
attempt to diminish it.

We are, however, somewhat concerned at the emphasis now being given in the Bill
to "rules" and "regulations".  For example, the words "and regulate" have been
inserted into the opening words of the long title of the Bill.  This seems to represent a
major change in emphasis and may encourage inappropriate amendments.  This is a
significant change from earlier Executive papers about the proposed legislation, the
manifestoes of the four main political parties at the Scottish Parliamentary elections
and Working together for Scotland: A Programme for Government.  We, therefore,
consider that this addition should be replaced with the words "and manage".
Similarly, we have some concerns at the use of the word "confer", when "confirm"
might be more appropriate.  Thus, we recommend that the opening words are "An
Act of the Scottish Parliament to confirm and manage public rights of access .....".

To ensure the most effective implementation possible of this legislation, we
recommend that an additional general duty to further the aims of the legislation
should be applied to all Government Departments and public bodies.  This would
ensure that the measures contained in the Bill, as well as other functions, are
implemented in a way that achieves the aims of the legislation.  Implementation will
also be dependent on sufficient resources being available, especially to Scottish
Natural Heritage (SNH) and local authorities, and we hope that re-assurances on this
will be given during Parliament’s consideration of the Bill.

Finally, while LINK member organisations are primarily concerned about the
enhancement of public enjoyment of land and water, there are other reasons to
maintain and enhance access rights.  Access is important for biological monitoring
and the prevention of wildlife crime.  The legislation should enable monitoring without
a requirement for landowner permission, while existing freedom of access is also
valuable in deterring, or detecting, wildlife persecution.

Welcome changes to the Bill (as introduced)
In supporting the policy aim of this legislation ‘to create greater opportunity for
people to enjoy the countryside,’1  LINK welcomes the changes to the Bill that should
assist it to achieve this aim.

The draft Bill introduced technical issues and mechanisms that would have led to an
unbalanced approach, and departed significantly from the consensus proposals
worked out through the Access Forum.  This would have substantially undermined
the established outdoor access currently enjoyed in Scotland.

                                                          
1 Land Reform (Scotland) Bill, Explanatory Notes – page 2



Therefore, and especially in light of the calls made through petition PE 41’:~5
Outdoor Access for All, we welcome the more balanced package between users,
owners and public bodies within the Bill, especially:
• a better balance between the rights of the public and those of landowners and the

introduction of S.3 with its reciprocal obligations on landmanagers;
• the removal of the proposed new criminal offence for users;
• removal of the powers for landowners to suspend access rights;
• removal of local authority powers to exclude named individuals;
• the introduction of new requirements on SNH to manage access in relation to

conservation needs (S.26 etc); and
• increased duties given to local authorities to secure access (such as a

commitment to a core paths network and the inclusion of rights of way).

In our response to the draft Bill, LINK members also called for revisions to clarify that
the existing right to camp wild is properly enshrined in law.  This has been done
within the Bill, as now introduced, with the proposed amendment to the Trespass
(Scotland) Act 1865.  This is therefore very welcome.

Members were also pleased to see some clarification on the issue of liability in the
Bill.  However, the Bill should state clearly that access is, as recommended by the
Access Forum, at the individual's risk, subject to the existing duty of care.

Excluded areas and conduct
Despite the improvements noted above, LINK member bodies feel that there are still
certain parts of the Bill that could confuse and restrict enjoyment of the countryside
rather than improve it.  Indeed, if misused, some provisions could be used to restrict
access unreasonably.  Some parts of the Bill seem to reflect earlier thinking and
have not been amended in line with the welcome changes that have been made
since the draft stage.

A general problem is that there is still far too much detail in the Bill as introduced.
These largely concern provisions in the Bill for excluding various areas of land and
types of conduct.  Much, or even most, of this detail should be transferred to the
Scottish Outdoor Access Code.  This is essential if the legislation is to provide an
effective, practical and flexible framework for future access provision.

As a general principle, we urge the Committee to follow, in general, the approach
agreed by the Access Forum that the only land excluded from the right should be
curtilage and restricted areas where existing legislation already prohibits access;
restraints on access to all other land should be dealt with through the code.

Examples of where details should be removed from the Bill and transferred to the
Code are:

• provisions which restrict access to enclosed areas for reasons of "privacy" and
"undisturbed enjoyment of the whole" (S.6(b)(iv))

• provisions which restrict access to land growing crops (S.6(j)), where the issue
relates to the doing or otherwise of damage (difficult to define in legislation) rather
than the presence of crops per se;



• provisions relating to access to sports grounds and land set out for a particular
recreational purpose (S.6(f)), where the issue relates to the disturbance or
otherwise of others’ activities (difficult to define in legislation) rather than the
presence of a sports ground per se; and

• provisions in on conduct excluded from the right including, for example,
recreational access to golf courses (S.9(1)(e)), even when not disturbing play (eg
in snow).

In addition, it is with concern that the inclusion of a new clause is noted within S.9,
which excludes conduct that is linked to commercial activity.  This seems unworkable
in practice (eg where is the ‘commercial line’ drawn?)  Would it include a
photographer who may sell pictures in future, educational or activity groups?  This
provision may be detrimental for communities who are dependent upon a diverse
economy of which tourism activities in particular are an important part.  We note, and
welcome, VisitScotland’s comments on this proposal.

Despite the welcome changes, the proposed local authority powers are still too wide
ranging, especially in relation to exempting particular land and particular conduct
(S.11).  Local authorities will come under continuous pressure to close areas of land.
This section should be redrafted to be equivalent to the powers to be given to SNH in
S.26.

Passage through or around farmyards should also be addressed.  We believe the Bill
should ensure that a right of passage through the curtilage of farmyards should
remain unless or until a practical alternative route has been provided.  This would
overcome the problem that, in most lowland areas, access routes pass through or
close to farm steadings and considerable difficulties will arise if these are no longer
easy to use.

Access and conservation
LINK member bodies have many years practical experience in the management of
public access over land and water where the need to protect conservation interests
is very high.  Much of this land also involves other management activities by, or in
dialogue with, crofters, farmers, foresters etc.  We are firmly convinced that the
changes proposed above to the Bill will not endanger conservation interests and will
improve the public’s opportunities to enjoy the nation's cultural and natural heritage.

However, one change ensures that this conservation issue is addressed.  Thus, we
welcome the change to the draft Bill that gives powers to SNH to manage access
(S.26) in relation to the natural heritage.  This should, however, be extended to
include similar powers for Historic Scotland to ensure that all aspects of the natural,
cultural and historic heritage are encompassed in this section.

S.26 should be further extended to make it clear that these powers include the right
of entry to land being given to SNH and HS to ensure that they can, if necessary,
carry out the requirements of this section.

We welcome the new power given to local authorities to introduce byelaws over any
land and water (S.12(1)(c)) but consider that these should also be for conservation
reasons as well as for the "preservation and improvement of amenity".  With regard



to local access forums, we consider it important that the Bill should be amended to
include bodies representative of conservation interests as well as those listed in
S.24(4).

S.10 should include a clear statement of the purpose of the Scottish Outdoor Access
Code.  This should indicate that the code is for the purpose of defining how those
exercising access rights, and those responsible for conservation or land
management should ensure they do not interfere unreasonably with others’ rights.  It
should also indicate that The Code applies to statutory organisations in the exercise
of their responsibilities, where these impinge on access issues.

Conclusion
In line with the recommendations of the Access Forum, LINK hopes that the Scottish
Parliament will ensure that:

• The access legislation remains simple, based on the principle that all access
rights are based on reasonable and responsible behaviour;

• It is the Code that accommodates most of the detail on how the right relates to
different situations; and

• The provisions relating to natural heritage are maintained, and extended to
cultural and historic heritage.

This submission is supported by the following organisations (as at 21 Dec 01);

Biological Recording in Scotland
Cairngorms Campaign
Mountaineering Council of Scotland
National Trust for Scotland
North East Mountain Trust
RSPB Scotland
Ramblers Association Scotland
Scottish Countryside Activities Council
Scottish Countryside Rangers Association
Scottish Rights of Way Society
Scottish Wildlife Trust
Sustrans
Woodland Trust Scotland
WWF Scotland

J Pepper
LINK Parliamentary Officer

Scottish Environment Link – voluntary organisations working together to care and
improve Scotland’s heritage for people and nature.



J2/02/1/190
SUBMISSION FROM K MILLER

ACCESS RIGHTS

Having submitted comments on the draft Land Reform (Scotland) Bill I am pleased
that many positive changes and improvements have been incorporated into the Bill
as Introduced.  There are, however, several clauses about which I would like to
make further comment:

Purpose of the Act
Compared to the draft Bill the words “and regulate” have been added.  I have never
seen this wording in earlier drafts, papers or publications.  This new addition should
be removed and the Act simply “confer public rights of access ……” as per the draft
Bill.

Section 2 (2)(b)(i) and Section 10 (2)
The first clause incorporates the Scottish Outdoor Access Code within the
legislation.  However, the latest draft Code has only been made public this week and
section 10 (2) does not require SNH to undertake public consultation.  This clearly
does not provide sufficient public consultation for such a vital component of the
access proposals.

The Outdoor Access Code should be for guidance rather than rules.  This would
establish a better framework for co-operation rather than confrontation.

Section 5 (2)
In addition to the duty of care owed by occupiers of land to another person on the
land not being affected by this legislation it should be clarified that people exercise
the right of access at their own risk and take responsibility for their own actions.

Section 9 (2)(a)
This clause should be removed.  It is unreasonable that teaching, instructing, guiding
and other educational and training events and courses are excluded from the access
rights.

Section 11
It is completely unclear as to the justification for the power contained within this
section. Further there are no definitions.  Section 12 adequately and clearly covers
the same ground providing local authorities with the power to make byelaws for the
reasons specified.  It is of particularly concern when the only specific given is that of
“hours of darkness” (11 (1)(d)).  During the autumn and winter months with their
shorter day lengths it is frequently necessary to start and/or finish walks or climbs in
the dark; additionally one of the great pleasures of being out in the countryside is
being out at night.

Section 11 is unnecessary and should be removed entirely.



Section 15 (1) (a) and (b)
I assume that these clauses are intended for use in lowland more intensively
managed areas where the power may be appropriate.  However, I believe it to be
inappropriate for land in the mountains and uplands of Scotland and suggest that the
clause is clarified to exclude such terrain.

Sections 17 and 18
Although a duty is placed on local authorities to draw up plans of “core paths” there
is no duty of implementation and maintenance.  This is illogical.

In conclusion a fundamental test for the legislation will be to ensure that access to
the countryside is improved throughout Scotland.  Access to land in the lowlands is
one aspect but it is essential that improvements extend to open hill country
throughout the Highlands where a very long-standing tradition of open access
already exists.  This should not be eroded by the inclusion within the legislation of
the sections and clauses indicated above.



J2/02/1/191

SUBMISSION FROM DR T MACEWAN

General Views
This was much better than the February 2001 Draft.  The clauses that I objected to
(in particular, clauses 8,9 and 16 which confer too much power to the local authority
and the land owning group) seem to be suitably modified and are now more
appropriate.

However, I still think the Bill is much too detailed and complex which will create
problems in the future.  Access without confrontation is required.  It is hoped that the
Access Code will be drafted with simple definitions of rights and responsibilities that
will help to avoid conflict.

Section 6 Paragraph E
Obviously Her Majesty requires security when at Balmoral.  Free Access to
Lochnegar will always be required.  How will this be reconciled?

Section 11
The powers discussed in this section will lead to more notices.  Scotland is already
littered with out-of-date and hence meaningless notices.  If all notices were to be
obeyed then access to much of the country would be severely restricted.  The hill
going groups learn to ignore notices or learn to judiciously interpret them.  Local
authorities and landowners are generally poor at the timely withdrawal of notices.
Notices about the foot and mouth crisis – which never reached Ayrshire – are still to
be seen in this area.



J2/02/1/193
SUBMISSION FROM SIR T MACPHERSON

I write as a landowner in the Highlands and as a practitioner in European Law to
make brief comments on the Bill as it stands following the Executive’s response to
consultation.

1.  It should be borne in mind that a majority of crofters who have exercised the
existing rights to buy have within a short time sold on at a substantial profit to non-
crofters.  It is to be expected that the same will happen with fishing rights.  Is that a
sensible parliamentary intention?  And if they sell on, will they (as it would appear at
present) still have the right of purchase again - and again?

2.  I am advised in Luxembourg that a number of areas in the Bill are liable to be, if
exercised, successfully challenged in the ECJ - notably those that prevent a selling
proprietor from withdrawing and those which do not provide compensation for
diminution in value following a selective crofter or community purchase of part of an
estate.



J2/02/1/194
SUBMISSION FROM D LEE

I am currently seriously ill (1.5 kidneys recently removed) and barely able to write.
However, I consider it vital that I submit comment in relation to the new Access
Legislation.

First of all, may I say, it is wonderful to see that the ancient, feudal Scottish
landowner system is being brought into harmony with other civilising, progressive,
aspects of modern society. Please allow me to thank and congratulate those far
sighted and hard working individuals who have managed to move society forward on
the land issue, at last.

However, I would like to take this opportunity to voice my concern regarding a grey
area within the legislation proposals in the hope that it might be addressed.

The way things stand, it would appear that the requirements of certain individuals
have not been fully considered. I refer specifically to those for whom the sphere of
outdoor, environmental and adventure education is vital, both for their well-being and
personal development. As a safeguard against their own initial ignorance of ’foreign’
outdoor environments, such people often enrol on courses at outdoor education
centres, outward bound bases or with freelance outdoor specialists, so they might
learn to interact safely whilst enjoying the sociability of sharing their interests with
others.

Will the new legislation allow landowners to charge the professional outdoor workers
whose job, after-all, is to educate and to promote safety among those who I
mention? I would hope not. After all, they take nothing in the way of crops, timber,
animals or fish from the land. If access to these professionals did involve a fee, how
might it be set? By district council, national guideline or a fluctuating whim of the
owner? I would suggest, through my own experiences as a long-standing lecturer in
Adventure Education, that the majority of landowners would be interested less in the
sums of money that an access charge might generate and more in an alternative
goal, to discourage the public from entering land altogether.

In 32 years of outdoor work my greatest stresses have been in relation to landowner
confrontation. However, I have also been welcomed to several venues. Although the
stress of anticipated confrontation can become almost unbearable, I have personally
found the fulfilment of my job keeps me from giving it up, as so many colleagues
have done.

I would hope that legislation will be designed in a way which would maximise
encouragement for educators to utilise our wonderful environment. Bear in mind that
legislation already exists to ensure that those who, like myself, work in outdoor
education are not only suitably trained with respect both to safety and the
environment, but are also rigorously reassessed every three years. Thus the training
we can provide is, in the long term, of benefit both to the student, in educational
terms and, ipso facto, to the environment (by ensuring that the student is trained to
respect, understand and take responsibility for it).



I list below just a few examples of individuals whose lives have been dramatically
changed by the self discovery that adventure activities has precipitated. Ask them
where they would now be if, like many, I had yielded to verbal abuse and aggressive
confrontation or charged my students to pay the bribe for the privilege of access.

J.S. formally petty criminal with drug record and no school qualifications
presently, first class hons graduate, C.eng. Rivers adviser to the American
Geological Survey B.F. No school qualifications, out of work fitter and turner.
Presently International Mountain Guide (examined in German) occasional ski
presenter on Swiss TV

E.M.Had never seen a stream or mountain, serious criminal record. Now gentle,
caring manager of a ski school.

D.A. No school qualifications
Now graduate, Outdoor Education Teacher, British Colombia.

P.C.Gave up at school
Now owns four sports shops in the French Alps. Fluent in French.

M.S.No Direction
Now graduated and staff development trainer for chain sports shops.

C.S. Depressed, no school qualifications.
 Motivated to return to study, Now manufacturing company owner and director,
internationally marketing sports wear. Also staff development consultant to quango
and director of personal development company.

D.G.Minimal School Qualifications
Now leisure and rec staffing manager for large local authority.

I.L. Disillusioned and discouraged
Now confident English Teacher and Expedition organiser for prestigious Swiss
International School.

S.D.No confidence or school quals
Became top recruit of the year, Royal Marines.

ETC.

My former students will state categorically that they discovered their confidence, self
discipline, focus, determination and direction through experiencing outdoor,
adventure education.

They are now useful, productive, and enthusiastic member’s of our modern society.
The value of their experiences is immeasurable, not only to them but also to those
with whom they interact.

Consequently, I believe strongly that education of future students should not be left



to the whims of unscrupulous landowners who, if left to their own devices, could
maintain a status quo where large tracts of land will, in my experience, continue to
be patrolled by tough and threatening individuals, thereby ensuring reservation as
playgrounds for a select and international few.



J2/02/1/195
SUBMISSION FROM L ARMSTRONG

I am an avid hillwalker and lover of wild places, and spend a considerable amount of
my spare time walking in the Scottish hills and mountains. The issue of land access
is, therefore, of considerable importance to me and many others like me who share a
love of the great outdoors.

I was one of the 3,500 + who wrote in to the Scottish Executive, expressing serious
concerns about the Draft Consultation Bill. Much of what it contained appeared to be
a total contradiction to the advice and recommedations given by the Access Forum.
Far too much scope was granted to landowners and local authorities to prevent
access whenever they felt like it. In fact, the balance was so wrong, I would honestly
have preferred to stick with what we have now ie no legislation at all!

I welcome and support the principle of establishing a right of responsible access to
land in Scotland and am extremely pleased to see that the objections of over 3,500
people have resulted in an extensive redrafting of the Bill. There now seems to be a
better balance between establishing and encouraging responsible access while also
taking into account the needs of those who depend on the land for their livelihood.

I particularly welcome and support the removal of the following from the Draft
Bill:

1. Section 8 - emergency suspension of access right. Why on earth should local
authorities have the right to suspend access rights because of extreme weather?
What constitutes"extreme weather, and would each local authority have the same
view on what "extreme weather" was? Would decisions on access be made based
on weather forecasts and by people who were experienced and knowledgeable
about mountaineering? How would the public be advised that certain areas of the
country were "out of bounds" because of extreme weather? Hillwalkers and
mountaineers are more than aware of the precariousness of weather, and the
resultant risks involved, and should be able to make their own decisions on this
subject. I would not want to see this section reintroduced in any shape or form.

2. Section 9 - suspension of access rights by landowners. The recent foot and
mouth crisis demonstrated all too clearly what can happen when landowners are
given powers to close sections of land. During the foot and mouth epidemic, walkers,
climbers etc were asked to stay away, and they did. They acted responsibly and
responded willingly. Those landowners, however, who were unsympathetic to access
totally abused those powers and even now, signs are still apparent in some areas of
the country, despite resquests to remove them.

3. Section 15 - expulsion and exclusion: a new criminal offence. There was
never any justification for this. To involve the police in disputes over access would be
a nonsense. Their job is surely to deal with "real" crime rather than chasing round the
countryside dealing with calls from landowners claiming the Access Code has been
contravened in some way.



4. Section 16 - exclusion order powers for local authorities. This provision gave
local authorities the power to ban people from the countryside. Apart from this
appearing to be a fundamental breach of Human Rights legislation, what possible
justification once more would there be in this and how would it be effectively policed?

Although there has been considerable improvement to the Draft Bill, I still have a
number of concerns, namely:

a) New section 4 and section 8 (previously section 6). There are now too many
powers of ministerial discretion in the Bill and these should be removed. If they were
to remain, ministers would be under constant pressure from landowners to use them.

b) Section 11 (previously section 10) - local authority power to exempt land
and conduct from access rights. I’m very disappointed to see that this section has
remained. In its existing form, this gives local authorities considerable power to
restrict access, maybe for an indefinite period. What is the justification for this?
Landowner pressure would again come into play here and how will local authorities
make the public aware that land has been suspended in any given area? Will people
find out via a notice pinned to a gate as they start their day out? The tourist industry
is in desperate need of a boost to their economy. The message constantly going out
nowadays is that "Scotland is open for business". Bans on access via the local
authoritiy would not be very encouraging for visitors to Scotland I would have
thought?

c) In my original letter I commented that I would very much like to see Section 14
retained. Although this has been done, the emphasis is still not strong enough.
There is still a greater need for definition here and "obstructions/obstacles to be
removed" should clearly include locked gates.

On a personal level, spending time in Scotland’s hills and mountains is what I love to
do, and over the years, I have contributed to the economy in a small way by
spending money in garages, hotels, pubs, bunkhouses, campsites, gear shops etc.
On a more global level, however, Scotland’s economy is heavily dependent on the
revenue generated by tourism (as was made patently clear during the Foot and
Mouth crisis) and by those people who come to Scotland to enjoy the beauty its
countryside has to offer.

The Land Refrom Bill is extremely important to Scotland’s future. Let’s make sure,
therefore, that access to our countryside is made easy and encouraging for all those
who want to enjoy it.



J2/02/1/196
SUBMISSION FROM LORD BURTON

My principal concern with this Bill is that, as it will be known, the Highlands are
basically the poorest lands in Britain.  There is very little good agricultural ground
and the topography of the ground and the very nature of much of it are maintained at
a loss to the owners.  The land will not just manage itself, and the cost of managing it
has over the years involved substantial injections of capital.  One of the few sources
of income is tourism, but tourism requires land to be maintained and the wildlife
managed.  Most of those who benefit from tourism, use the land and scenery
managed by the Landowners.  An example of this is to be found in the very large
sums of money being invested by the Landowners in the Salmon Fisheries.  Whilst
those benefiting from tourism in general are hotels, shops etc. which have not
contributed to the maintenance of the land and scenery, which has attracted the
visitors.  It may be difficult for Urban Dwellers to understand that in fragile areas such
as the Highlands it requires very little to make the whole area totally un-viable.  This
Bill would be highly damaging and directing money from the places where it is really
required.

The question is asked as to why Landowners go on ploughing money into their
property if it is uneconomic.  If this is the query why does anyone have a garden?
Which can seldom if ever be considered an economic proposition.  The owner has
owned his ground often for generations and on the whole managed it very well.  The
big properties in the South of Scotland such as the Buccleugh Estate is a perfect
example for land management, but they are mainly on good arable ground, which
does produce an income.  Much of the Highland properties have been supported by
capital from out-with the Highlands frequently wealthy people from the South who
have made their money through businesses which are nothing to do with agriculture,
forestry or other land uses in the Highlands.  It seems as if the intention is to remove
these people, and their investment, which will of course involve replacing their
investment from public money.  An example of this is the smallholdings to the North
of Beauly, which were established to provide land for people retiring from the armed
forces following the 1914-18 war.  These have been a constant drain upon the
Department of Agriculture even though they were set up on good agricultural ground.

One would have thought that it must have become obvious that the recent
Government policy of buying bits of the Highlands is a substantial drain upon the
public purse.  The actual purchase price is nothing to the consequent recurring
expenditure involved in maintaining this investment.  One of the most publicised
take-overs was the Assynt Crofters buy out, and it would be interesting to know what
has been the public investment in this ground from one source or another of public
money since its acquisition.  (Incidentally, I gather that one of the “leading lights” in
setting up this project has now left the area and retired on the proceeds).  Then there
is Knoydart, where a small handful of people, are getting millions of pounds “thrown”
at them.  How much has been spent on Eigg since the “so called” purchase by the
inhabitants, which of course was largely public money, and again large amounts of
public money are being “thrown” at the island.  What about Orbost where the
Government tried to manage it itself?  Many people feel that the real facts of the
above should be enough to stop further drainage of public money, which is clearly
required not only in the National Health Service and Education, but for maintaining



the public roads.  These are so necessary for access within the Highlands and which
have been steadily deteriorating through lack of expenditure in recent years.  Having
been Chairman of the old Inverness County Council Roads Committee for many
years, I am well aware of the requirement of funds to maintain these roads.

The proposals to grant access free of restrictions to everyone, is the equivalent of
allowing anyone, to walk into a factory.  The Land is the owner’s factory.

It must be remembered that the population is becoming more and more urbanised,
and there are very few people left who really understand the Countryside.  There are
certain various “so called” “experts” taught in colleges who think they know what they
are doing in the Countryside, but time and again we find increasingly that things
which are done in all innocence, result in environmental damage.

It may be that this is done in all innocence, but many forms of Wildlife are sensitive
to human disturbance, so that through crossing a piece of land apparently doing no
damage, may be causing considerable damage.  I can give many instances of this,
and one in particular may be of consequence.  A Hillwalker was seen using an old
road; it was known that the road was blocked by flooding, and inevitably, he had to
return in due course.  A party with whom I was working, had seen a Hind, her
Follower and her few weeks old Calf chased into a Loch by this man (I do not expect
he even saw them) and the deer had to swim a considerable distance in very cold
weather and water.  It is almost certain, that the Calf will have perished.  Disturbance
of nesting birds is of course something, which the population as a whole would not
wish to disturb, but ground-nesting birds such as Black Game and Capercailzie are
easily put off their nest.  There is no doubt, that a number of the casualties and
damage reported by the environmentalists of these birds flying into fences, is caused
by a disturbance from the public.

This Bill refers to “access being exercised responsibly” but there is no proper
definition as to what is responsible, and what may be responsible to a “city dweller”
is irresponsible, as far as the environment is concerned.  Furthermore, even if
damage is done, what if any, action can be taken against the perpetrator?  In the first
instance, it would be necessary to obtain the persons name and address.  Being
near to Inverness City, we have suffered greatly with damage done by people
exercising their dogs on this estate.  Indeed, we know that the last Hen Capercailzie
seen on this estate was put off her nest three years running, by this practise.
Clause 3 imposes penalties, which could be applied to a Landowner by something
which is possibly no fault of that owner, and yet there is no penalty, or even a matter
of politeness for permission to be asked in case some access might be damaging.
For instance, if someone taking access slips on a bridge, the owner could be liable?

Many damaging examples could be given, but this Bill encourages unreasonable
access, and will inevitably be damaging to the environment, which as already stated,
is “fragile”.  Furthermore, considerable expense will inevitably occur from the
operation of the proposed Bill.  A considerable increase in “officialdom” and legal
expense and many unnecessary and unwarranted inconveniences placed upon the
owner of this fragile land.



Clause 14 “prohibition” signs are prohibited, but how are the public to be informed if
one is not allowed to put up signs?  It may be to protect a rare birds nest, equally
one would not want dogs in a field where sheep are lambing.

Electric fences to protect land, possibly from deer (or to keep animals within an area)
are apparently to be illegal.  This could be a most dangerous restriction, and for what
good reason?

Access to open water is virtually an invitation to free fishing in that water, and the
destruction of those fishings as has occurred in many Highland Lochs where bus
loads of fishermen have descended on them from the Central belt and fished them
out.  What is “open” water?  It could be a Loch with big reed beds in which rare birds
such as Slovenian Grebes nest.  Disturbance of their nests have already reduced
their numbers to dangerous levels.

Clause23 refers to Rangers these would indeed be vital, and equally the
employment of skilled persons could be very expensive.  Other additional
responsibilities placed upon the Local Council could be prohibitive to the Council, if
carried out to the satisfaction of owners and occupiers of land.  Several years ago I
endeavoured to get an access agreement with the Local Authority, but this
application was rejected by them, on the grounds that it would cause prohibitive
expenditure.

Clause 26; if the Countryside is to be properly protected by signs, there will be an
enormous proliferation of signs and no one to see that these signs are complied with,
and no penalties if they are ignored.

Clause 30 the registration of land can completely sterilise that ground and prohibit
necessary expenditure on that ground.  The value of the land will inevitably
decrease, and will stop any investment in it by the existing owner.  There is also
considerable concern that any acquisitions may be “cherry picking” and taking out a
piece of ground which could be vital to the whole property.  I know of one piece of
ground, which consists of approximately 20 acres owned by someone who has just
bought his house and field and now finds he may lose the whole field to the Local
Community.  There may be many instances similar to this, where a field has been
bought to keep a pony, and this legislation lays it open for the field to be confiscated.
Furthermore, any ground purchased by a community probably involves continuing
public funding to sustain it.

It is understood the public officials are already circulating in the Highlands
encouraging communities to purchase land.  This is a gross waste of Public Funds.

Section 61 & 62 authorises the breaking of contracts legally entered into.  This is
bound to cause legal problems, and it is highly questionable whether the Scottish
Parliament is empowered to so infringe upon such Human Rights.

Section 64 (2) is ambiguous.  Does it mean that a community may not buy a field
without buying the whole Estate or Farm?



Part 3. Chapter 1. - Crofters were given their land by Landowners often at nominal
rents.  Why are they now to be considered privileged people entitled to destroy other
people’s property?

Crofters may already buy their crofts, which has in many cases fragmented Estates
and damaged that larger unit; causing substantial extra work in management.

Again it is questionable under current Human Rights legislation whether the Scottish
parliament has the right to confiscate mineral rights from one person and give them
to another.

As regards Salmon Fishing there will undoubtedly be substantial objections.  It is
amazing that there is any suggestion in this legislation for a practise which would be
very damaging to Salmon Fishings which are already at a very low ebb through no
fault of the fishery owners, but has been brought about by practises out with the
control of those owners.

Again this part would confiscate legally binding contracts; something which even if
legal under British law would be against European law.

Chapter 87 permits the use of Public money to finance the confiscation of another
person’s property.  Is this legal?

For anyone versed in Land Management it will be apparent that this legislation goes
against all the trends throughout Europe.  With the removal of the Communist
Government in Eastern Europe the smallholders have found that they can not make
a living and they are selling out to neighbours or larger owners – if they are lucky
they may get employment on the bigger farms.  In some parts of Europe there are
efforts being made to get the old landowners to take back their Estates, but in many
cases their old homes have been destroyed by neglect.  A Finn Landowner who
recently came to “Stalk” here, had the old family seat “trashed” by the Russians, he
and his brother have now managed to recover the Estate, as both of them have
worked hard to make this possible (our friend has worked particularly in business in
London).  Another case a Czech, whose family have returned at the request of the
Government, and are endeavouring to resuscitate their old property, regardless of
whether they manage to resuscitate the land.  The costs of restoring their historic
houses, are frequently beyond them. It is a shame to see these neglected buildings
becoming derelict.  It has occurred to me that if some of the houses in the Western
Isles, such as Abhainnsuidhe in Harris, were to be subjected to this legislation, that
house would fall into ruin.  A number of Highland houses are merely being kept in
repair aided by investment from the sport on the Estates whether Fishing, Stalking or
Shooting, and it appears to be the policy of the current Government to destroy all
these sporting activities.  It is believed that when sporting activities disappear a
number of hotels will close with the inevitable effect on local employment.

Clause 95 there seems to be no interpretation of “Community”.

Schedule 2 “Trespass (Scotland) Act 1865” is altered, but not replaced by any time
limit on Camping.  It appears that Travelling People could occupy ones land
defended by this Bill.



J2/02/1/197
SUBMISSION FROM L SCOTT

As a someone who grew up on the Isle of Lewis I have always been aware of the
highly charged political and emotional history of the great land struggles in the very
weft of life here. I have also always been fiercely proud of my upbringing and
education and been clear on this wherever in the world I have worked.

For the past three years my husband has worked as Estate Manager at Grimersta
providing me with a radical insight into the workings of one Island estate. I work as a
local GP.  We have one child of pre-school age. We live in a house provided by the
estate.

Around the same time as Lord Leverhulme bequeathed Stornoway and the
surrounding land in trust to the local community this also saw the break up of the rest
of Lewis into various sporting estates.

I cannot comment on running of these other estates but can tell you that, for
Grimersta, which recognises its own mistakes in the past, this translates into a
current day syndicate ownership of twenty-five, my understanding is that each pays
a considerable sum for membership. On top of this, for each week that they fish in a
season a member pays about £2,000 as do each of their guests, often returning two
or three times a season. All of this outside investment is spent locally. Local food,
four full time jobs year round, about twenty during the season, local plumbing, local
electrician, spending on plant machinery, hatchery fittings, and other maintenance
and so on into the local economy. No profit is made for the members.

Any time I have asked a Grimersta syndicate member why they join they say it is
because they love Lewis. I feel it is their investment that keeps this interest in Lewis
in the face of stiff competition in the angling market.

In recent years the fishing has become available to local and visiting anglers. The
estate also has a working agreement with WISCO, a local salmon farming company,
benefiting both WISCO and the wild fishery.

There is now a good relationship with the crofting community and spirit of common
co-operation. A local management agreement is actively being sought.

Against this background and having studied the Land Reform Bill I submit the
following points, which are entirely personal views, for consideration:

1. I agree that some form of Land Reform is needed and should allow local people
greater control in the land on which they live and work but do not feel that the
burden of ownership is necessarily a prerequisite for this.

2. Compulsory right to buy at any time only discourages continued investment and
does not prevent land abuse in areas where there is no community capable -
whether through disagreement, lack of numbers or an ageing population - of
exercising their right to buy.



3. Rather than ill thought out buy out bids or being caught in any historical
retribution or class war for something that will not necessarily be an asset nor
provide ongoing revenue our crofting communities should use this time, and
power, to formulate robust local management agreements without losing outside
investment.

4. The need is to move forward and identify what is best for the community, the land
and its resources now. The Land Reform Bill in its current form does not do this.



J2/02/1/198
SUBMISSION FROM RAMBLERS’ ASSOCIATION SCOTLAND

Part 1 (Access Rights)

Introduction

1. This evidence reflects our experience in representing walkers’ interests in
Scotland since 1935. Our views on access legislation have been informed through
participation in discussions initiated by Scottish Natural Heritage and their
predecessor body, the Countryside Commission for Scotland. We were a founder
member of the Access Forum in 1994 and have attended every meeting of the
Forum over the last seven years. We work with many other interests representing
outdoor recreation and the provision of access facilities, both in Scotland and other
European countries.

General principles

2. These are the general principles which we hope will guide the Parliament as it
considers Part 1 of  the Land Reform (Scotland) Bill:

The existing basis of access. Fundamental to this legislation is the need to make
the existing legal basis by which access is taken better known and more secure.
There is a real risk that, in relation to the public’s right to be on land, we may find
ourselves worse off  than now. Members need to fully understand the existing
position and avoid undermining this in any way.

Practical effect. The legislation needs to have real practical effect in dealing with
those who unreasonably obstruct access. Equally important, it should not be
detrimental to those who already manage land in ways which are sympathetic to
access.

A better relationship. Compared to other European countries Scotland has a poor
relationship between those who manage land and outdoor recreation interests,
especially in the lowlands. There are too many disputes and too few access
opportunities. A new framework is needed to help establish  a more harmonious
relationship

Trust the public. The recent experience of foot and mouth disease clearly
demonstrated that the public would respond to advice about restraining their access
to land when justified. Sound advice, not excessive regulation, is the key.

Perception. The Scottish access legislation must be clear and straightforward and
not allow those interests antagonistic to access to frustrate its purpose by promoting
confusion and misunderstanding. Areas or activities which fall outwith the right must
be kept to an absolute minimum. Everyone - including overseas visitors -  needs to
be sure that they can take access to most of Scotland, providing they act responsibly
and follow the guidance in the Scottish Outdoor Access Code.



Excluded areas. The statutory right of access should not apply to the curtilage
around properties and to specific areas identified in other legislation for reasons of
safety, security, conservation etc. Elsewhere all restraints should be based on the
advice within the Code.

New paths. Scotland needs a massive increase in the quantity and quality of paths,
for all types of users, in most lowland areas. The new legislative framework needs to
ensure that this can actually happen, in an effective and efficient way, to meet many
environmental, social and economic objectives.

A welcoming country. Another clear message from the foot and mouth experience
is the absolute necessity for Scotland to appear as a friendly and welcoming country
to any visitor. The economic basis of a huge part of the tourism industry depends on
this. The new legislation must facilitate this by helping to change attitudes, by
opening up “private kingdoms” and ensuring that, wherever you go in Scotland, a
good footpath network awaits you.

Changes to the Draft Bill

3. We welcome most of the significant changes made to the Draft Bill as a result
of the public consultation process. In particular we welcome the removal of several
provisions: the proposed powers of landmanagers to suspend access rights; the
power for local authorities to exclude named persons from land and the use of
criminal law sanctions. Such powers should not have been put forward in the Draft
Bill in the first place - they were never proposed by the Access Forum, SNH or
sportscotland nor suggested by the Scottish Executive (or Scottish Office) in pre
legislative discussions.

4. We also welcome the introduction of obligations of responsibility on
landmanagers (section 3), which helps to give much more balance to the legislation,
as well as a clear attempt in the Bill to maintain the common law position and not
erode our existing rights and freedoms. Other important additions include the duty
(as opposed to the original power) laid upon local authorities to uphold access rights
(section 13) and new powers for SNH to safeguard conservation interests (section
26).

Remaining concerns with the Bill

5. While we regard the Bill as introduced as a good framework for the new
legislation we have four  general concerns:

Complexity. There is too much detail in the Bill as the legislation attempts to define
in precise terms where and how the statutory right of access can or cannot be
exercised. Ideally we would wish to see the statutory right of access defined more
along the lines used in the Scandinavian countries, which provide the best models
for Scotland. We understand, however, that this is difficult to achieve at the present
time while Scottish legislation still seems to follow the structures and approach used
in the Westminster Parliament. Nevertheless, we believe every effort should be
made to reduce the detail in the Bill and in particular to place as much as possible of
the detail of how to exercise the right of access in the Code rather than the Bill. This



will enable the public to understand the legislation much more easily and will allow
for flexibility and precision in advising the public, and landmanaging interests, on
how access rights work on the ground.

Regulation and Rules. There is now too much emphasis in the Bill on the
regulation of access and the introduction of the new “regulatory” terminology along
with the existing description of the Code as providing the “rules of responsible
conduct” gives cause for concern. It gives an impression of excessive restriction
which should not be the outcome of this legislation. Related to this is considerable
concern that the Scottish Executive have not published the latest version of the
Code until a couple of days before this evidence has to be submitted to the Justice
2 Committee. Also this version of the Code has been drawn up without any input
from the Access Forum, which has been non operational since February, when the
National Farmers Union of Scotland withdrew its participation. So we urge the
Committee to examine both the Bill and the Code to try and minimise the sense of
regulation and restriction in the legislation while maximising the sense of positive
encouragement and welcome.

Obligations on public bodies. There is a need for an additional section in the Bill
to lay obligations on all public bodies to both abide by the requirements of this
legislation and to help further its purposes. This would ensure that the Act led to a
real and obvious shift in public body  attitudes and consequential action on the
ground to improve access opportunities.

Curtilage and farmyards. The Bill has not addressed a serious problem, relevant to
most areas of Scotland, where a lot of existing access follows routes which go close
to farm buildings or through farmyards. Such routes are rarely rights of way. Under
the  proposals in the Bill such areas are likely to be defined as curtilage, to which the
new statutory right of access would not apply. Many farmers would use this as an
opportunity to stop access without providing practical alternatives. It needs to be
made clear, either in the Act, the Code or  in ministerial statements that access is
expected to continue through farm curtilages under this legislation unless the farmer
and local authority have reached an agreement on practical alternative(s) and
implemented the new arrangements.

Protecting path quality. There appear to be no provisions in the Bill to protect
those paths of particular scenic or historical value. There needs to be a duty laid
upon local authorities to identify such routes, to notify them to landowners and to
place an obligation on landowners to  notify local authorities of any potentially
damaging activities. Measures to restrain landowner action, if this would damage the
path, need to be incorporated into the Bill. Otherwise more attractive footpaths will
be converted into ugly bulldozed roads.

6. Our remaining, more detailed concerns, follow the Bill section by section :

Purpose of the Bill. We disagree with the introduction of the words “and regulate”
into the aims of the Act and have reservations about the continuing use of the term
“to confer”. We would prefer the introduction to read “An Act of the Scottish
Parliament to secure public rights of access to land .....”.



Section 4 - Ministerial powers. We feel this section gives too much power to
ministers to make substantial changes to the legislation after it comes into operation.
We recommend it is removed and replaced by a process which ensures that if
additional access restraints or restrictions are needed subsequently these are
achieved by modifications to the Code (subject to positive resolution by the Scottish
Parliament), extension of byelaws or by modification of other legislation which
restricts public access for specific purposes.

Section 6 - Excluded land. We feel this section contains too many exclusions. The
issues they raise would be best dealt with in the Code. These include exclusions for
“privacy and undisturbed enjoyment of the whole” (b.iv), land held by the Queen etc
(e), land developed or set out as a sports or playing field etc, or for a particular
purpose etc(f), land growing crops etc (j - qualified by section 7 (7)).

Section 8 - More ministerial powers. We have similar comments to those on
section 4 above.

Section 9 - Conduct excluded from statutory access rights. There are several
examples of excluded conduct in this section which would be far better dealt with in
the Code, such as business/commercial activities etc (2.a), taking away anything in
or on the land (2.c) and  damaging the land or anything on it. The most serious of
these is the exclusion of business/commercial activities. While we accept the need
to provide advice on such activities in the Code we feel to incorporate these as
exclusions in the Act would be impractical, confrontational and damaging to
economic development. Such an exclusion is unworkable and would almost certainly
make the statutory right less than the existing common law situation.

Section 11 - Local authority exemption and exclusion powers. We consider
these powers to be excessive and would be misused by over zealous local
authorities keen to regulate public access. There are recent examples of local
authorities who acted in this way during the foot and mouth crisis contrary to Scottish
Executive advice and instructions. We suggest section 11 is removed and replaced
by a section more on the lines of section 26. This would provide local authorities with
advisory and management powers for access analogous to SNH plus extensive
byelaw making powers, over any land and water. That should be sufficient.

Sections 17 and 18  - Core paths. These sections appear to give duties to local
authorities to plan for the development of core path networks but place no
obligations upon them to actually establish the networks on the ground. Some
additional provision(s) is needed to ensure that local authorities are required to
create the networks and undertake adequate management action to ensure the
network continues to be satisfactory for use.

Section 22 - Ploughing of paths. Eight weeks is far too long for a ploughed path to
remain in its ploughed state, without reinstatement. An amendment is needed.
Furthermore, the Code needs to indicate that, when a path or any other route has
been ploughed, access can continue to be taken immediately after the ploughing
(subject to obvious safety considerations), with reinstatement action by the
landmanager following soon after.



Section 26 - SNH powers. The additional powers for SNH appear satisfactory but
we would wish to see some arrangement for public consultation over significant
restrictions, such as with the local access forum, along with an appeal procedure.
We also believe the legislation  should include a specific reference to SNH having
the power to enter land and carry out appropriate management action in relation to
access. This power is also required for local authorities (see section 11 reference
above). Historic Scotland should also be given equivalent powers to those granted to
SNH.

Concluding comments

We appreciate the opportunity to submit evidence to the Committee on this
legislation and would be pleased to provide oral evidence or additional
supplementary information if requested. We intend also to contribute our views
during the stage 2 process.

L Burnett
Campaign Officer



J2/02/1/200
SUBMISSION FROM R STIRLING-AIRD

PART 1 – ACCESS

The draft Bill (February 2001) included provision for land managers (Chapter 4,
Section 9(4)) to suspend access if a lawful activity:

a. Is likely to be interfered with by the exercise of access rights there, or
b. Is likely to constitute a danger to a person exercising those rights there.

This provision would appear to have been dropped from the Bill as now published.
This is unwise and unworkable:

Reason:

Whilst public access to many area of land in rural areas of Scotland is not a big
issue, close to urban centres of population (from villages upwards) it usually is.

The proper management of the countryside in these areas – close to towns and
villages – is at least as important (and arguably more so) than anywhere else.

Lawful activities include shooting and game conservation, and also the stalking and
culling of deer including roe deer.  This is an essential activity carried out at certain
times of the year, usually within woodland areas or on farmland near woodland
areas, and is necessary to control deer numbers (as advocated by standard forestry
management procedures, the Red Deer Commission, and others).

Unrestricted public access at all times of the year will significantly affect the ability of
land managers to conserve deer numbers, and to avoid damage to woodlands.  This
is not a serious problem (because of the very low level of public access at present) in
many of the remoter areas but is a real issue near to urban centres.  Furthermore,
the combination of unrestricted public access and the need of managers to practise
these lawful countryside activities, will lead to dangerous situations.  This must be
avoided.

The solution, as set out in the draft Bill in February this year, is for public access to
be concentrated on certain known core footpaths especially at sensitive times of the
year.  Any other situation is clearly unacceptable, as, in certain circumstances, the
land manager could be faced with a situation where he was incapable of acting
“responsibly” as required by the proposed Bill.

PART 2 – COMMUNITY RIGHT TO BUY

The draft Bill (February 2001) included provision (Section 73) for limiting the disposal
of land acquired under these provisions, by a community body at some subsequent
date.



It would appear that the controls then envisaged have now been dropped in the Bill
itself, leaving communities free to dispose of property acquired through the
Community Right to Buy, on the open market, at any time.

The provisions in the original Section 73 should be reintroduced.  The Bill as
currently drafted will enable communities, in certain circumstances, to buy and sell
land, and with scope to set up an “alternative” planning system, quite possibly in
competition with the existing system.

This cannot have been the intention of the original Community Right to Buy
proposals.

PART 3 – CROFTING COMMUNITY RIGHT TO BUY

This section is fundamentally flawed, and is likely to fall foul of ECHR provisions and
indeed long standing practice within the UK.

Common sense alone dictates that it cannot be right for one party (who owns a
particular piece of property) to be obliged to sell it because another party wishes to
buy it, especially as no over-riding case for such a provision has been made by the
Scottish Executive or anyone else.

The Bill, as recently published, has taken no cognisance of the above.



J2/02/1/201
SUBMISSION FROM W BERRY

I refer to my Letter of Representations on the Draft Bill dated 28th June 2001.This
sets out my own standing and also my particular concerns at that time.

I now wish to make representations on the bill as published on 28th November 2001.

1. Only just over three weeks has been allowed for detailed consideration of
the Bill.  This is completely inadequate for private individuals, particularly
those most affected, whose time in most cases is already fully committed
in running their businesses

The non-availability of the Code during the consideration period was also
extremely unsatisfactory.

Although a longer period was allowed for consultation on the Draft Bill, many
private individuals will have felt it inappropriate to give detailed consideration to
the Draft as its provisions were likely to change.

The Bill, if passed, will have potentially the greatest adverse legislative
impact on rural land activities for centuries. It is highly regrettable that
Ministers should be apparently rushing it through in this way.

2. While some of the changes from the Draft Bill (as summarised) are to be
welcomed, the main concerns I expressed in my previous letter remain valid, and
still cause me great anxiety.

3. Of the changes announced on 28th November, I am extremely concerned
about the removal of the ability to suspend access temporarily.

There are times when it is absolutely essential for practical reasons for
farmers and land managers to be able to do this.

E.g. (not an exhaustive list) :-

Farming.  Particularly to protect stock at lambing and calving times, but also
possibly for public health considerations;  also when dangerous machinery is
being used;   Use of electric fences for grazing etc.

Forestry.   Particularly during timber operations.

Shooting.   For reasons of (a) safety and (b) management of a shooting day.

Nature Conservation.   For reasons of disturbance, particularly at nesting or
breeding times.

I will be grateful for these points to be taken into consideration.



J2/02/1/202
SUBMISSION FROM M DIGGINS

There are a number of clauses which are unclear but I am most concerned about
my Access Rights in

Chapter 3, Section 9, clause 2a

‘Conducting a business or other activity which is carried on commercially or
for profit or any part of such a business or activity’

I along with many other Mountain Guides /instructors will in effect have no access
rights to land if this bill is passed with this section in place or unmodified.

The implication of this is that I would not have be able to carry out my work and
livelihood.

I have been an Internationally Qualified Mountain Guide for twenty years, and have
been bringing many people from abroad to Scotland during this time.

Working extensively with television, which is part of my work, the Scottish landscape
has been seen by millions of people by my endeavours alone. This no doubt has an
effect on the numbers of people who visit.

As Mountain Guides our work in the mountains and countryside is carried out to;

• provide skills to the public so that they may travel in Safety.
- Avalanche awareness
- in the winter and summer mountains.

• educate  the public  in environmental awareness,  its flora and fauna.
• enable the public to see the Scottish environment and to become  aware of its

beauty and extent.
• To develop in the public a duty of care and protection, for our landscape and

heritage.
• To be aware of the change and development in the landscape and to protect it.

The effect of not being able to work;

- will not be able to provide for my family in this capacity.
- will not use hotels/bed and breakfast facilities, national centres to accommodate

students/public.
- will be one out of the multitude who will be effected in this way.
- The tourism industry, already struggling will be effected more.

I would be grateful if you would add my voice to the many others.



J2/02/1/203
SUBMISSION FROM MARTIN MORAN MOUNTAINEERING

I wish to make comment on the following clause of the draft Land Reform Bill under
the access section. The first specific exclusion from the provisions of the access
section is as follows:

"Conducting a business or other activity which is carried on commercially or
for profit or any part of such a business or activity"

Chapter 3 Section 9(2)(a)

I am a Mountain Guide and member of the British Mountain Guides association, and
have run a climbing school in Lochcarron, Wester Ross since 1986 . Our annual
turnover is £180,000 and we employ 4 staff in the business. We instruct, lead and
organise groups of paying students/clients in the sports of walking and climbing on
the Scottish mountains and have hitherto enjoyed open access to the wild land of the
mountains to conduct these activities.

The continuation of open access to the hills is vital for the continuance of my
business.

The clause excluding commercial activity form the access rights conferred upon the
public would appear to remove those rights which I have enjoyed on a de facto basis
since 1986. In effect any landowner so disposed could legally stop me gaining
access to his/her land on the basis that my activity is commercial in nature, or
alternatively could refuse to allow me access without payment of royalties/fees.
Therefore I regard this clause as posing a real threat to my business and livelihood.
The difficulties that might be posed by uncooperative or ill-disposed landowners
could make it impossible or impracticable to continue my work as a guide and
instructor.

I am perplexed that a bill which is supposed to establish statutory access rights and
is hailed as promoting local business and tourism could contain such a broad
exclusion. There are hundreds of businesses and privately-run outdoor centres like
my own which are based in the remote communities of the Highlands, running
walking, climbing, environmental activities which have no physical impact on the land
which will be similarly threatened. For example there are 40 British Mountain Guides
and several hundred Mountaineering Instructors and Leaders resident in Scotland.

I therefore urge the redrafting of this clause so as to make it clear that commercial
activities of walking, rambling, nature study, birdwatching, climbing and
mountaineering which have no deliberate or direct physical impact on the land and
which do not interfere with or impede other activities on the land should be
specifically given the same rights of access as conferred on the general public in the
final version of this Bill that is presented to Parliament.

M Moran



J2/02/1/204

SUBMISSION FROM THE MOUNTAINEERING COUNCIL OF SCOTLAND

Introduction
The Mountaineering Council of Scotland (MCofS) is the representative body for
hillwalkers, climbers and off-piste skiers, and receives core grant funding from
sportscotland in recognition of this status.  We are a membership organisation with
about 1,500 individual members, plus 125 affiliated clubs containing approximately
7,000 members.  Our committee structure is entirely voluntary and appointments are
the result of a democratic process.  The professional staff complement is made up of
three and a half posts at our Perth office.

The MCofS responded to the draft Land Reform Bill consultation in June 2001, and
we refer you to that response for the background to our involvement in this process
and our serious concerns about that version of the Bill.  In providing written evidence
to this latest version of the Land Reform Bill the MCofS is commenting on its views
about the changes that have been made in the recent re-drafting.

Changes to the Draft Bill
The MCofS welcomes a number of significant improvements that have been made to
the Bill.  In particular we are pleased to see the following changes:
• The removal of the powers of landowners to suspend access rights.
• The dropping of the criminal offence provision.
• The dropping of local authority powers to exclude people from land.
• The amendment to the Trespass (Scotland) Act 1865 that would confirm the

status of wild camping as a legitimate recreational activity.
• The removal of local authority powers to suspend access for reasons of extreme

weather.
• Inclusion of the reference to responsible in the exercise of access rights.
• Inclusion of reciprocal obligations on landowners to act responsibly.
• Inclusion of duties placed on local authorities in respect of core path networks

and keeping routes free from obstruction.

The Underlying Principles of the Bill
It is important that this legislation does not undermine the existing right and tradition
of access to the Scottish countryside.  The underlying principle of this legislation is to
create more access opportunities.  Any pressure to reduce access opportunities
should therefore be resisted by avoiding or removing any measures that diminish
existing access traditions.

Many of the problems associated with access have been exacerbated by the lack of
resources and powers available to local authorities for managing access.  With the
increasing recognition of the health benefits of all forms of outdoor recreation,
combined with the importance of economic benefits, there is a need for local
authorities to be given the power to create, manage and maintain paths.  Another
basic principle of this legislation is that local authorities should be provided with the
means of delivering access facilities, upholding the right of access and providing the
public with increased access opportunities in their area.



In view of these broad principles we do have a number of concerns about the current
version of the Bill, which we will describe below.

The Long Title
The long title of the draft Bill stated that the Land Reform (Scotland) Act would be:
“An Act of the Scottish Parliament to confer public rights of access to land for
recreational and other purposes”.  In the Bill (as introduced), the long title has gained
a reference to regulation of the right.  The Explanatory Notes to the Bill do not
explain this change, nor do the changes to the Bill lead one to see a justification for
such a change.  In our view, the words “confer and regulate” do not convey the
underlying principles of this legislation, because they threaten to undermine the right
that is being enshrined.  Alternative wording such as “confirm and manage” would be
more appropriate.

Ministerial Powers
We are concerned about the proposals to give Ministers very substantial powers in
section 4 to modify sections 2 and 3 by order.  Further powers of a similar nature are
granted under section 8 to modify sections 6 and 7.  There is a need for these
powers to be tempered by the requirement for further public consultation and
scrutiny by the democratic parliamentary process.  This qualification was included in
the previous draft but appears to have been dropped.

Specific Concerns
The MCofS has considerable concerns about much of the detail in this version of the
Bill and believe that a great deal of work will be required in the forthcoming
committee stages to convert it into workable legislation that meets the general
principles of the Bill.

Local Authority Functions
Chapter 5, which deals with “Local Authority Functions”, is an example of the
requirement for more attention to detail.  Unlike the draft Bill, this version does
provide local authorities with duties to develop a core path plan, but it fails to
describe how the plan would become reality on the ground.

Although this aspect of the access legislation is primarily concerned with low-level
access, we, as a Mountaineering Council, believe that it is vital to our interests.  A
number of popular mountain paths, such as the main walkers’ route on Ben Nevis,
are likely to be included in core path networks.  Furthermore, providing low-level
routes in mountainous areas will broaden the recreational opportunities spectrum,
and we wish to see an efficient system in which local authority resources are
maximised, and used to develop and manage access opportunities for all forms of
outdoor recreation.

The proposed local authority powers in section 11, in relation to exempting particular
land and conduct, are too wide-ranging and open to abuse.  Local authorities would
be under continuous pressure from landowners to close off land.  This happened
during the foot and mouth crisis and a number of local authorities succumbed to the
pressure with little consideration for the value of the access rights that we wished to
see protected.  Section 11 should be removed, or at least redrafted to be equivalent
to the powers given to SNH in section 26.



We are also concerned that the proposed local authority powers to create byelaws in
section 12 could be used to undermine the basic purpose of enabling access, and
could result in an unmanageable mosaic of differing regulations.  Any such powers
need to be consistent with a duty to protect and enhance access, and to be in line
with clear Executive guidance.

Path Maintenance
The issue of path management, including maintenance, must be addressed by this
legislation.  In the past, expenditure for path management has been spasmodic and
almost entirely restricted to capital work with very little attempt at maintaining the
investment on the ground.  This legislation provides an opportunity to address the
fundamental management of the basic resource for access.  Along with a variety of
other bodies the MCofS argues that paths are also the basic resource for the tourism
industry and the promotion of good health.  We believe these are strong arguments
for proper management of the wider path network.

Land Set Out for Recreational Purposes
We believe that subsection 6(f)(ii) is open to very broad interpretation indeed, and
this could result in future conflicts if the wording is not clarified.  Exempting land that
has been developed or set out for a particular recreational purpose while in use for
that purpose is acceptable when considering a football or cricket pitch, but if
extended to a Highland sporting estate, for example, would be wholly unworkable.
Estate owners wishing to close areas of mountain and moorland during the deer
stalking and grouse shooting seasons could hold up this clause as a justification for
blanket bans on access.  Our previous experience of working together with land
managers has demonstrated that sporting and other recreational pursuits can take
place on the same mountain at the same time with conflict being reduced by
improved communications.

Land Held by the Queen in Her Private Capacity
Subsection 6(e) would effectively give the estate managers the right to close access
to the whole of the Balmoral estate, which includes five Munros (Scottish mountains
over 3,000 feet), including Lochnagar, and some of the most important summer and
winter climbing areas in Britain.  We do not think that such a wide-ranging measure
is necessary for the protection of the Royal family.

Curtilage and Farmyards
The issue of curtilage and farmyards in subsection 6(b)(i) still requires a great deal of
thought if a workable solution is to be found.  The Bill has rightly avoided resorting to
the use of distances, as this would introduce a rigid system that would not work in
reality.  Access through farmyards is a common occurrence and in many cases
offers the most logical route onto open ground beyond.  A right of access through
farmyards is, in our view, an essential part of an access system that aims to increase
access opportunities.  Having said that, we believe that local authorities should be
enabled to work with farmers and landowners to manage access through farmyards,
and to provide alternative routes where busy farmyards can be by-passed.  We
believe that the issue of responsibility whilst in farmyards should be promoted, but
the right to walk through a farmyard should be a part of this legislation.



Hours of Darkness
The reference in subsection 11(1)(d) to local authorities having the power to exempt
the right of access during the hours of darkness represents a significant threat to
access.  This clause would offer unwarranted potential for landowners who are
unsympathetic to access and nature conservation to lobby their local authority
officers and councillors for a curfew on their land.  Whatever the original aim of this
clause, there is tremendous potential for it to be abused and employed in other
situations.  We feel that this clause would not pass any test of reasonableness,
because it would invariably affect those for whom a curfew was not intended.

Commercial and Business Activities
The reference to commercial and business activities in subsection 9(2)(a) is an
unwelcome introduction to this version of the Bill.  This issue was discussed at some
length in the Access Forum where it was generally accepted that drawing a line
between the many diverse activities was an impossible task.  We also feel that it
would be unworkable, open to abuse and potentially damaging to hundreds of
businesses, many of which are key employers in rural areas.

Along with other recreation bodies on the Access Forum, we argued for the Scottish
Outdoor Access Code to set out the responsibilities on any group leader or
organiser.  As the complexity of an activity increases, or the sensitivity of the time of
year changes, or the requirement for facilities arises, then the need to consult with,
or seek permission from the landowner changes accordingly.  We are keen to see
the responsibilities of organisers being spelt out clearly in the Code, but do not see
why being commercial per se should instantly place an individual outwith the right.

However this clause is defined, and we note that there is little attempt to define it at
this stage, there would be borderline cases to challenge that definition.  The
relationship between individuals taking access is of no legitimate concern to the
landowner, because s/he has no locus to profit from their presence.  “Commercial”
groups are not “exploiting” private land; they are exploiting their own professional or
technical abilities.  Whether the group leader is a mountain guide or a child minder,
they owe no debt to a landowner for such abilities.  Given that their relationship with
clients is governed by the private law of contract it is none of the landowner’s
business to enquire as to their purpose or motives so long as they are exercising
their right of access responsibly under the law.

Scottish Outdoor Access Code
The timing of the release of the latest version of the draft Scottish Outdoor Access
Code has been particularly unsatisfactory, being released two days before the
deadline for this written evidence.  We have not had sufficient time to read the Code
and to build its content into this response.  A further difficulty that we wish to express
is that the redrafting of this latest version of the Code has taken place between SNH
and the Scottish Executive without any input or consultation with the MCofS or other
members of the Access Forum.  Indeed, the Access Forum developed the original
version of the Code, but with the Forum being non-operational since February, as a
result of the National Farmers’ Union of Scotland’s decision to leave, the vital
element of open and joint working on the Code has been lost.



The change in ownership of the Code is regrettable, because the Code is a crucial
part of this legislative package, and the consequence is that we have not been able
to build our thoughts on this draft Code into our written evidence.  We are unable,
therefore, to comment properly on sections of the Bill that refer to the Code.

We do, however, believe that large parts of sections 6, 7 and 9 should be dealt with
in the Code rather than the Bill.  The Code would be a more suitable document for
conveying detailed information about specific issues such as crops, signs, berry
picking, collecting rocks and so on.

Wild Camping
We strongly support the proposal in schedule 2 to amend section 3 of the Trespass
(Scotland) Act.  This will ensure that wild camping, which is a rewarding and integral
element of many outdoor activities, will be properly protected and no longer open to
differing legal interpretations.  The MCofS’s interpretation of the reference to
encampment in the 1865 Act is that it was aimed at preventing the setting up of a
home, and has no effect on the temporary pitching of a tent as part of a modern-day
recreational journey.  Many law-abiding citizens will welcome the clarification that
this amendment will provide.

The Requirement for Legislation Strong Enough to Achieve its Purpose
It is vital this process results in legislation that is workable, understandable and
sufficiently robust to achieve its intended purpose.  The legislation needs to be
workable for local authorities, which, as we have already said, need to be
empowered to deliver on the ground.  It also needs to be understandable so that
guides, instructors and teachers, instead of being placed outwith the right, should be
encouraged and supported in delivering the educational messages about the
responsible right.  The legislation also needs to be sufficiently strong to resolve
intractable access problems, such as locked gates, which should be addressed in
subsection 14(1)(b).

Part 2 of the Bill
Although our evidence is mainly about Part 1 of the Bill, we do have one comment
relating to Part 2.  We believe that Part 2 of the Bill needs amending to extend the
powers of intervention in the land market from simply community interests to wider
environmental and cultural interests.

Working With the Wider Environmental and Recreational Sector
The MCofS is a member of the main environmental and recreational networks that
have also submitted evidence to this Bill.  We are a member of Scottish Environment
LINK, Scottish Sports Association and Scottish Countryside Access Network, the
three networks that jointly sponsored the Outdoor Access for All (PE415) petition.
We believe that the response to this petition (over 15,000 signatures from Scotland,
rest of the UK and overseas), combined with the huge response to the draft Land
Reform Bill written consultation, is a demonstration of the strength of public feeling
on this issue.

Oral Evidence
We have deliberately kept our comments in this evidence brief, but would welcome
an opportunity to give oral evidence or supplementary written evidence.



J Donohoe
President



J2/02/1/205
SUBMISSION FROM M RICHARDS

Access Rights

I made comments on the draft Land Reform, Scotland Bill and I am very pleased to
see some sensible changes have been made.  But now other matters need
commenting on.

Section 2 (2) (b) (I) and Section 10 (2)
The first clause introduces the Scottish Outdoor Access Code.  But the latest draft
code has only just been published this week and section 10 (2) does not compel
SNH to consult with the public on this.  Obviously there is not going to be sufficient
public discussion on any relevant matters.

Section 5 (2)
In this section it should be made clear that people are responsible for their own
actions at all times.

Section 9 (2) (a)
This clause should be deleted.  It is wrong that educational and training trips should
be excluded from access rights.

Section 11
This clause should be removed, it is ill defined and open to misinterpretation.  This
aspect is covered in section 12.  The only defined point, that of ‘hours of  darkness’
is a worry.  What about the very short days of Winter?  Also some folk enjoy being
out at night on the hills.

Section 17 and 18
I think it is essential to implement ‘core paths’ plans, not just to draw them up.

There is a fine long-standing tradition of open access on upland country, this
legislation should be upholding and improving that ethic. I hope it does not do the
opposite.



J2/02/1/206

SUBMISSION FROM THE SALMON AND TROUT ASSOCIATION (SCOTLAND)
AND THE SCOTTISH ANGLERS NATIONAL ASSOCIATION

The Scottish Anglers National * and The Salmon and Trout Association (Scotland)*
wish to make the following comments on the Bill as introduced on the 27th November
2001.

Both our responses to the Draft Bill supported the community right to buy, however,
we emphasised the inherent dangers introduced by the Crofting Community
compulsory right to buy to the sustainable management of salmon fishings. Our
concerns were and still are, that the uncertainty introduced by the compulsory
element of the proposals would act as a major disincentive to proprietors within
Crofting Counties, to continue to support the non statutory element of river
management, particularly the present major contributions to Fishery Trusts. We gave
as an example, the withdrawal of funding to the embryonic Kyle of Sutherland
Fisheries Trust at the time that the Draft Bill was introduced.

We welcome the acknowledgement of our concerns in the amendment to paragraph
66 (3) (b) (i) constricting the purchase of salmon fishings to one year following the
purchase of crofting land. However, as the purchase of crofting land itself is open
ended, the amendment is still unlikely to encourage a long term approach to
investment in river management. All it does in effect is to give proprietors one years
notice once the land giving access to compulsory purchase of salmon fishing rights
has been bought.

Despite the amendments made to the Bill as it will be introduced, most of the points
raised in our responses to the Draft remain valid.

Whilst some fishings within Crofting counties may produce surplus funds over and
above commitments to management, the majority do not, particularly on the West
Coast and are in fact resource greedy. We do not dispute that the perception is very
different, however whether the acquisition of salmon fishery rights will actually add to
the sustainability of local communities is difficult to ascertain without evidence.

The absence of a study to ascertain the positive/ negative impacts of the compulsory
purchase of salmon fishings give no grounds in substance for their inclusion. We
suggest that in order to demonstrate this, more research is needed on the potential
impacts including other rural businesses such as hotels, some of which rely almost
entirely on angling clients. Had a study been undertaken, its findings would have
been of real value to informing the process for those considering acquisition, as it
would to those assessing the criteria. Despite the advanced stage of the Bill we still
see long term benefits in commissioning such a study.

We strongly recommend that the details of the criteria required for all applications to
purchase fishings, should include a Catchment Management Plan.  In addition, a
commitment by the applicants to participate in the Plan’s recommendations, should
be required. It would be in the public interest to ensure that a competent authority is



appointed to assess specialist aspects of applications where they include the
purchase of fishings.

There are grave concerns that political drivers for including the compulsory purchase
of salmon fishings outweigh the balance that must be struck between environment
impacts /maintaining sustainable management, and providing a wider economic
base for the Crofting Community.

We would welcome the opportunity to give evidence in support of points we have
raised in our Responses, as so far it appears that those called, do not include ‘the
customers’ - bearing in mind that angling is the basis for much of the income
sustaining Scotland’s fisheries.  SANA has also represented all disciplines of angling
on the Access Forum since its inception.

C Innes
Chairman S&TA(S)

J Wright
President SANA

* The Scottish Anglers National Association and The Salmon and Trout Association
(Scotland) represent the interests of all anglers who fish for game fish in Scotland
and have a combined membership of well over 30,000.  Additionally, the S & TA (S)
represents the interests of the 115,000 anglers who make up the S & TA
membership in England and Wales, some 84% of whom fish in Scotland.



J2/02/1/207
SUBMISSION FROM THE NATIONAL TRUST FOR SCOTLAND

The National Trust for Scotland welcomes this opportunity to provide written evidence
on the general principles of the Bill to the Committee.  The Trust has followed the
development of the Bill closely due to its position as both a landowner and a promoter of
access1 and because of its special status with regard to holding inalienable land.

A summary of the Trust’s comments on all three Parts of the Bill is given below; the
Trust would be happy to give more detailed written or oral evidence if requested.  The
Trust also supports Scottish Environment LINK’s more extensive submission on Part 1,
and as a result, if requested to do so would prefer to give oral evidence on the access
proposals as part of LINK.  This indicates the wide consensus this network has
achieved, to which we believe our support gives additional weight as a landowning
conservation charity with a membership of over 240,000 people.  The Trust has
considerable experience of integrating open access, land management and
conservation objectives and has drawn upon this in forming its views on the Bill.

PART 1. ACCESS

The Trust welcomes the intention of Part 1 to create greater opportunity for people to
visit and enjoy the countryside without interfering unduly with legitimate land
management operations, and feels many of the changes made since the consultation
draft will help to achieve this.  However, in future the Scottish Executive should ensure
that supporting documents such as the Scottish Outdoor Access Code are published at
the same time as Bills so that proposals can be judged as a whole.  The Trust has the
following comments and concerns regarding the principles in Part 1:

1.Balance between rights and responsibilities of different groups
The Trust fully supports the introduction of a right of responsible access and welcomes
the more balanced approach put forward in the Bill (as introduced) than that in the
consultation draft.  In particular the added stress on responsibility [Section 2] and the
reciprocal and balancing obligations on landowners [S 3] are welcomed.

2.Integration with the Scottish Outdoor Access Code
While the Trust welcomes the clarification in the Bill as to the evidential status of the
Code, it is disappointing that as an integral supporting mechanism a revised version
was not made available at the same time as evidence is sought on the Bill, making it
impossible to judge how well the two are integrated.

3. Details of implementation should be in the Code not the Bill
The Trust supports the development of a distinctively Scottish approach to access
based on developing a general appreciation by both visitors and landowners of
responsible behaviour combined with flexible Code-based guidance.  The Bill should be
kept as simple and clear as possible with details relating to implementation (including
                                                
1 Along with conservation and enjoyment, access is one of the Trust’s statutory purposes.



excluded areas and activities) situated in the Code. These subjects would benefit from
detailed explanation and clarification within the Code in order to work effectively.
Inclusion in the Code rather than the Bill would allow changes to be made without
requiring modification of the primary legislation.  For example land on which crops are
growing [S 6(j), S 7(7)] should not be excluded from the right, but clear guidance on
responsible behaviour so as to avoid damaging all types of crops must be included in
the Code.  Similarly, much of Section 9 could be dealt with in the Code.

4.Removal of the proposed criminal offence and the Role of Rangers
The Trust welcomes the removal of this proposed offence for people exercising the right
in breach of the Code on the basis that it was unnecessary, and against both the
tradition of access in Scotland and the spirit of the legislation.  Similarly the removal of
the suggestion that rangers should enforce access proposals and use powers of arrest
is welcomed.  The model for the work of the Countryside Ranger Service in Scotland
has been mediation and education, not compulsion and compliance, and this should
continue.

5.Owner’s power to suspend access
The Trust welcomes the removal of this power from the draft.  The Trust believes that
the need for temporary restrictions on exercising the right of access, for reasons of land
management operations or public safety, should be addressed by a co-operative
approach and reliance on the Code, reflecting the principle of mutual responsibility on
which the Bill and the Code are based.

6.Liability
Section 5(2) clarifies that an owner’s duty of care (liability to a third party for injury) is
not to be affected by the exercise of access rights.  While the clarification in the Bill is
welcomed, the Trust believes that instead of continuing the status quo as proposed, the
Bill should make clear that access should be taken at the individual’s risk.  This was
proposed by the Access Forum and suggested in the draft Code.  The Bill should
include a clear, unambiguous statement that access is taken at the individual user’s
risk.

7.Local Authorities and Core Paths
The Trust welcomes the clarification and expansion of duties on local authorities
particularly with regard to the statutory commitment to core paths.  The implementation
of many of these duties will be crucial to the success of the new legislation.  However,
there is little point in much of the Bill becoming law unless adequate additional
resources are made available to local authorities to fulfil their new duties.

8.Natural and Cultural Heritage
The Trust welcomes the new provisions for protecting the natural heritage [S 26] and
the approach of placing responsibility for any necessary action on a statutory body
rather than individual owners.  However, the Trust believes similar provisions should be
made for the cultural heritage.



9.Business and Commercial Activities
The Trust is concerned that the blanket exclusion of these from access rights [S 9(2)(a)]
will have a negative impact on the sustainable development of rural Scotland, where the
inputs of tourism and recreational activities are vitally important.  It may also have a
negative impact on social inclusion, as enjoyment and understanding of the countryside
for many is facilitated by commercial activities and in some instances it would hinder
responsible behaviour.  How such activity will be defined in practice is also unclear.
The Trust runs a guided walks programme, mostly but not exclusively across Trust land.
Participants are paying for the expertise of the leader rather than access itself.  Hiring a
qualified guide for some outdoor activities is clearly responsible behaviour where people
are uncertain about their own skills, and they should not therefore forfeit their right of
access (albeit indirectly).  Educational groups should also not be excluded.  In all such
groups the leader will have extra responsibilities for ensuring that the responsibilities
underpinning the right of access are understood and observed by all participants.  The
Trust feels that guidance on such activities whether commercial or not should be dealt
with in the Code.  There are concerns regarding the negative impacts of some group
activities (eg erosion) and resultant costs to owners and the Code must give clear
guidance regarding minimising these impacts and liaison with the landowner.  Clearly
the larger the event planned the greater these requirements must be.

10.Wild Camping
The Trust welcomes the clarification to the legal status of wild camping [Schedule 2].

11.Buildings and their Curtilage
These are excluded from the right as a basic safeguard for people’s privacy and safety
[S 6].  In practice the definition of curtilage means that the right of access will not extend
to houses and gardens but that it will extend to areas of a farm or estate that may lie
beyond.  Detailed guidance on recognising curtilage should be given in the Code and
respect for privacy must be a key message in promotional campaigns relating to the
Code.

12.Wild Land
The Bill gives local authorities the power to develop facilities on any land in respect of
which access rights are exercisable [S 15(4)].  While this will usually be welcomed there
will be areas where it will not be appropriate.  Local authorities should be obliged to
consider wild land qualities and issues of sensitive land when such developments are
suggested.  It is suggested that reference to the relevant sections in the Scottish
Executive’s planning guidance (NPPG 14 Natural Heritage) should be made.

PART 2. THE COMMUNITY RIGHT TO BUY

The Trust supports the policy aim of Part 2 to further the sustainable development of
rural communities, and the intention to help create ‘increased diversity in the way land is
owned and used: in other words, more variety and management arrangements (private,
public, partnership, community, not-for-profit) …’2.  The Trust’s four comments below
                                                
2 Land Reform (Scotland) Bill, Policy Memorandum, p2.



relate to general principles rather than to changes made following consultation on the
draft Bill.

1.  Partnerships
The right to buy is restricted to community bodies, where community members must be
in the majority [S 31(1)(e)].  It appears that partnerships between local community
interests, and for example Councils, environmental or conservation organisations, or
enterprise companies would not be able to register an interest in buying land.  If
increasing diversity in ownership is the intention, an amendment that allowed such
partnerships to register would seem to be worthwhile.

2.  National or wider public interests
To have a ‘community interest’ registered community bodies will have to satisfy
Ministers that registration would be in the public interest [S 35(1)(e)].  In addition, before
Ministers consent to a right to buy proceeding they must be satisfied that the proposed
purchase is in the public interest [S 47(3)(d)].  Hence Ministers have two opportunities
to consider whether the proposed purchase would be in the wider public or national
interest. In considering the national interest Ministers must ensure that the proposed
land use does not threaten the significance of any features for which the land has
received statutory designation.  Some areas may be considered to be of such national
significance (for example for natural or cultural heritage value) that ownership by a
national body (whether governmental or non-governmental) may be preferred.  As the
Bill stands, in such circumstances Ministers’ only option would be to refuse an
application by the community body.  In order to achieve the preferred change in
ownership Ministers would themselves require a power of pre-emption in the land
market and the committee may wish to consider this.

3.  Sustainable development
To have their right to buy registered, community bodies must demonstrate to the
satisfaction of Ministers that the main purpose of the company is the sustainable
development of the community [S 31(1)(b)] and that the acquisition of the land will
substantially support the sustainable development of the community [S 35(1)(b)(ii)].
Subsequently, to have a purchase approved to proceed Ministers must be satisfied that
the community’s plans are compatible with the sustainable use and development of the
land [S 47(3)(c)].  The sustainable development of a community is defined [S 31(3)] as
development calculated to (a) provide increasing social and economic advantage to that
community; and (b) protect the environment.  Sustainable use and development of the
land is defined in the same way [S 47(4)].  The Trust welcomes the inclusion of these
criteria but feels the definition of ‘sustainable development’ should be strengthened.  In
particular it is concerned that the phrase ‘protect the environment’ should be elaborated
to include reference to both the natural and cultural heritage.

4.  Secrecy in community plans
Sections 33(3) and 33(4)(a), and 47(5)(a) of the Bill allow a community body to request
that documents relating to its interest, including details of the use to which the land in
question will be put, need not be made public.  The Trust refutes the need for details of



proposed land use to be withheld from the public.  Notwithstanding any commercial
factors, the proposed use of the land could be of significance to neighbours, the public
at large and members of the community not involved in the ‘community body’.  Details of
proposed land use should be in the public domain, as there may well be valid
objections.

PART 3. THE CROFTING COMMUNITY RIGHT TO BUY

The Trust supports the policy aim of Part 3 of the Bill ‘to aid sustainable rural
development by empowering crofting communities’.  The Trust owns seven crofting
properties (Iona, Canna, Fair Isle, Balmacara, Kintail, Torridon, and Unst and Yell) of
which all except Unst and Yell have been declared inalienable by the Trust’s Council.
Inalienable land is held in perpetuity by the Trust for the benefit of the nation.  The
Trust’s own management aims for its crofting properties include recognising that crofting
is a significant and valuable part of the cultural and natural heritage of the Highlands
and Islands, and support for crofting is an important element in achieving the Trust’s
broad objectives in this area.  The Trust favours joint approaches with its crofting
tenants to promote its own purpose of fostering the natural, social and cultural heritage
of its crofting properties. The Trust would like to make 4 points:

1.  Inalienable land
The legal situation relating to land which has been declared inalienable by the Trust, but
which is subject to crofting tenure, is complex, and made more so by the proposed right
to buy.  The Trust is aware that the Scottish Executive wishes to treat all landowning
bodies equally, however, it should be recognised that in Scotland the status of
inalienable land is unique to the Trust3.  The alterations to the Bill made by the Scottish
Executive do not seem to have altered the situation from that in the draft Bill4.

2.  Definition of crofting community
The Trust is pleased to see that the definition of crofting community and balloting
arrangements have been modified so that there is a clearer link to crofting and that
crofters have a veto (if they exercise their vote), as this is likely better to achieve the
policy aim of the Bill.

3.  Sustainable development
As with Part 2 the Trust welcomes the fact that sustainable development is a crucial
criterion by which the success of applications will be determined, but it is concerned by
the minimal and vague definition of sustainable development given in the Bill [S 68(2)(b)
and S 70(6)(b)].  In particular it is concerned that the phrase ‘protect the environment’
should be elaborated to include reference to both the natural and cultural heritage.

                                                
3 This was recognised in the Crofters (Scotland) Act 1993 where, under the individual crofter’s right to buy the Trust has
recourse to the Land Court when inalienable land is affected.
4 A summary of the position regarding inalienable land and the crofting community right to buy is available on request.



4.  Questions on Applications
The Trust welcomes the introduction of the ability for those with an interest in the land
(or sporting interests) the community body proposes to purchase, to refer any question
relating to the application direct to the Land Court, and the subsequent requirement on
the Land Court to advise Ministers of its finding on all referred questions and to ensure
that Ministers impose any conditions specified by the Court [S 78].  It seems only fair
that there is an opportunity for such concerns to be considered and any real issues to
be formally recognised by the judiciary in a non-political environment.

If any further information is required please contact:

J Mayhew
Policy and Planning Adviser



J2/02/1/208
SUBMISSION FROM BRAESGILL LTD

Rights to Buy Salmon Fishings
We write as proprietors and managers of a fishery in Sutherland, comprising the
River Hope and Loch Hope.  We would like to make some comments in relation to
the proposed legislation, based on our knowledge and experience fishery
management issues.

Braesgill Ltd. is a small company (Scottish registration no 164,664) whose principal
business is "the management and exploitation of recreational fishing".  Our revenues
are mainly rentals paid by visiting fishermen; outgoings consist almost entirely of
expenditure in our local area – the wages of our three employees together with the
goods and services we obtain from local suppliers such as garages, builders,
agricultural contractors and boat builders.

We believe ourselves to be typical fishery proprietors in the sense that we make no
profit from these activities; indeed if the management work done by the directors
were properly accounted for, ours would be a consistently loss-making business. So
why do we engage in this apparently irrational activity?  The answer is that we share
with our tenants a great interest in, and commitment to, the activity we are
promoting.  We are enthusiasts.

Although we are in the business for non-commercial reasons, we have to be efficient
managers in order to make ends meet. We must provide our tenants with an
attractive and well-managed holiday package, at affordable prices. And we must
pursue long term conservation and habitat-protection goals if we are to maintain the
health and ensure the survival of the natural asset which is our responsibility.  The
skills which our directors can bring to bear (those of an environmental lawyer, an
accountant, a teacher and a marketing consultant) allow us to maintain high
professional standards in the pursuit of these aims.

The political objective of providing local communities with commercially productive
business opportunities is clearly desirable.  But it is hard to see how the transfer of
fishing rights, which are far from commercially productive, can be justified in terms of
such a policy.

If recreational fishing is to remain a significant source of income and employment in
the Highlands, then it is important that current levels of investment and management
activity be maintained or increased.  Since the funding for this now comes entirely
from private sources, it makes little sense to commit public money to a transfer
process which is unlikely to increase capital inflows or business activity – and is
likely to create new liabilities.

There is no doubt that investment alternatives exist which could bring real returns in
terms of new employment and wealth-creation for disadvantaged Highland
communities. We believe that the Scottish Parliament will be failing these
communities if it does not recognise this fact.

N Boileau, Director



J2/02/1/209
SUBMISSION FROM DR P MACDONALD

I am delighted to see that the current form of this Bill incorporates considerable
improvements on the previous draft, particularly the maintenance of the common law
position, and the deletion of the landowner power to suspend the right of access.

It is, however, a continuing cause for concern that too much detail, some of it of a
constraining nature, still forms part of the Bill rather than being placed in the Code.  It
is of even greater concern that the Bill sees its role as ’regulating’ public access
(Purpose of the Act, first line), and that it lays down local authority powers to exempt
land (Section 11) in addition to those in Section 12, as well as considerable powers
of direct (ie not subject to Parliamentary approval) ministerial discretion (eg Sections
4 and 8), all of which would seem likely to become the subject of pressure, much of it
undue if past experience is any guide, from those wishing to constrain the right.

More specifically, various exclusions of land from the right should be deleted from
the Bill, namely those in Sections 6(b)(i), (b)(ii) and b(iii), 6(e), 6 (f), 6(j) and 9(e,) as
not reflecting good, responsible traditional practice; detailed guidance on such
matters should be provided in the Code rather than in the Bill itself, and should seek
to enable rather than constrain responsible access.

The complete exclusion of all uses classified as ’business activity’ (Section 9(2)(a))
should be modified as unworkable and unreasonable; detailed guidance on this
should again be provided in the Code rather than in the Bill itself, and should not be
overly restrictive and inhibiting of appropriate enterprise.

A further consultation process, orchestrated as in previous stages of the
development of the access legislation by the Access Forum, and in close
collaboration with SNH, should be carried out on the content of the Code.

The Access Forum’s original consensus position (of agreed common ground
between its wide range of members) in providing a balanced package of rights and
responsibilities should be the guide throughout.

It is extremely important that the Scottish Parliament makes full use of the current
historic opportunity of producing access legislation which is both truly Scottish and
truly European, and equal to or better than best practice among modern states in
Europe.

In its present form, the Bill still does not deliver this, and may even in some respects
be more restrictive of access than the current situation; these problems should be
addressed and appropriate amendments made.



J2/02/1/210
SUBMISSION FROM THE BRITISH MOUNTAIN GUIDES ASSOCIATION

The British Mountain Guides Association has 170 members with the same
professional qualification as, for example, a French or Swiss Guide. We guide and
instruct clients from novice to the highest level; and we train and assess mountain
leaders and instructors.

We are concerned about the clause in the latest Land Reform Bill which restricts
acess to those conducting a business or other activity which is carried on
commercially or for profit or any part of such a business or activity.

We have the following reservations about this clause:

1. It would, we believe, adversely affect our ability to carry out our profession.
2. To allow a (large) group from a hillalking club access while denying it to a (small)

professionally led group is, we belive, both unfair and illogic.
3. As professional mountain guides we bring income to small rural communities, we

contribute to mountain safety, and we play a major role in helping people enjoy
the mountains. All these aspects of our work should be encouraged rather than
restricted.

We hope that this clause can be deleted or amended in order to allow professional
mountaineers like ourselves to carry on with our chosen profession.

P Cliff
President



J2/02/1/211

SUBMISSION FORM THE ROYAL INSTITUTION OF CHARTERED SURVEYORS IN
SCOTLAND

The Royal Institution of Chartered Surveyors in Scotland (RICS Scotland) welcomes the
opportunity to submit written evidence on the Land Reform (Scotland) Bill.  RICS Scotland
represents some 9,000 members: 7,000 chartered surveyors, 200 technical members and
1,800 students and probationers.  They practise in sixteen land, property and construction
markets.  Members of the Institution’s Rural Faculty are responsible for the management
of the vast majority of Scotland’s land resource, acting for landowners and tenants alike,
both in the private and public sectors.

RICS Scotland has played a full part in the land reform debate since the Land Reform
Policy Group (LRGP) was established in October 1997.  Throughout this process, the
Institution has attempted at all times to provide constructive input, focussing its responses
on the practical implications of the proposals as opposed to the ideology.  In this respect, it
is important to recognise that RICS Scotland has a commitment, as part of its Royal
Charter, to protect the public interest, as well as reflecting the interests of its membership.
The Institution represents neither the interests of landowners nor the interests of tenants or
community groups.  Rather, our aim is to ensure that the legislation has no negative
effects on the sustainable management of the land resource, in economic, environmental
and social terms.

As requested, the following comments focus on the changes which have been made to the
Bill following the Scottish Executive’s consultation on the draft Bill.  On behalf of RICS
Scotland, I hope these comments will be of interest and assistance.  Should you wish
clarification on any of the points or should you seek further information at this point, please
do not hesitate to contact me.

L Raeside
Head of Public Policy

PART 1: ACCESS

Section 2: RICS Scotland welcomes the inclusion of a specific reference to “responsible”
exercise of access rights, which should assist in managing access more effectively.
However, although this Section outlines instances where a person will not be considered
to be exercising their rights responsibly, there is nothing in the Bill which allows action to
be taken against those acting irresponsibly.  It might be argued, therefore, that the
reference to “responsible” has no real weight.

Section 3: The Institution agrees that land managers should be expected to act
responsibly and we therefore welcome the reciprocal obligation for them to do so.
However, we are gravely concerned that there is now a lack of balance in the Bill: the
sanctions against irresponsible access have been removed and yet the sanctions against
irresponsible land managers remain.  For example, Section 14 allows local authorities to
take action against irresponsible land managers and to recover the costs for so doing.
Similarly, if land managers fail to reinstate a path after ploughing, they will be guilty of an
offence and liable on summary conviction to a fine.  Such a lack of balance will inevitably
lead to conflict, which would be unfortunate in a country where land managers and



recreationalists have traditionally worked well together in integrating land management
and recreational interests.

Sections 2 & 3: We note that the Code will now have evidential status in determining
responsible behaviour.  While this change is no doubt to be welcomed, the Institution is
gravely concerned that the Scottish Parliament is considering the Bill without considering
the content of the Code.  Given that the Code will play such a significant role in the
implementation of this legislation, a parallel consultation exercise would have been
advisable.  It should also be noted that the Code no longer has the support of all members
of the Access Forum.

Section 5: Liability has long since been a particular concern of RICS Scotland.  Although
the Scottish Executive has argued that it has now addressed these concerns, the
Institution remains of the view that changes are required to the Occupiers Liability
(Scotland) Act 1960, in order to pass the burden of liability from the owner to the access
taker.  Essentially, the legislation should be drafted in such a way that makes it
unambiguously clear that people exercising the right of access do so at their own risk and
will have no claim against the occupier of ground for personal injury or other loss, however
sustained, whilst exercising that right.

Section 7(7)(b): RICS Scotland is delighted that the definition of cropped land now
includes grass grown for hay or silage purposes, which are essential crops for farmers in
many parts of the country.  We would also suggest, however, that the definition be further
extended to include grass sown for turf and for grass seed production.  In addition, the
Institution would strongly recommend that enclosed fields where livestock are grazing
should be excluded.  Livestock, particularly cows with young calves and bulls, do pose a
threat to people on foot.  On the other hand, people, especially those with dogs, pose a
threat to sheep with lambs.

Section 9(2)(a): The exclusion of business and commercial activities from access rights is
wholeheartedly welcomed by the Institution.  We have always argued that those wishing to
make a profit from exercising their rights of access should seek permission to do so.  Past
experience demonstrates that such permission is usually granted.

Sections 13 and 17 – 21: The Institution is pleased to note that duties have been placed
on local authorities to “assert, protect and keep open from obstruction or encroachment
any route or other means by which access rights may reasonably be exercised.”  We also
agree that local authorities should have duties to establish systems of core paths.  Indeed,
we see this role as central to the success of managed access.  However, RICS Scotland is
not convinced that the duties in Sections 17 – 21 are sufficient.  Section 17 states that
local authorities have a duty to draw up a plan for a system of paths, while Section 18
provides for them to adopt the plan.  However, nowhere does it state that the local
authority must implement the plan.  In order to manage access effectively, the creation of
new paths is essential to address the current shortage of footpaths, particularly in urban
fringes.  Accordingly, there must be a duty on local authorities to implement the plan and
physically establish paths.

Section 26: RICS Scotland welcomes the introduction of the provision related to the
protection of the natural heritage.  However, we fear that this provision may not go far
enough.  Not only is there no provision to allow SNH to erect fences in order to protect the
natural heritage, but also the Bill itself encourages access to unsown headrigs, endrigs or
other margins of fields in which crops are growing.  Encouraging access to these areas



fails to recognise the fact that many field margins are managed for conservation purposes,
often under new environmental aid schemes, such as the Rural Stewardship Scheme
(RSS), with the aim of providing nesting areas for breeding birds and insects.  If the Bill is
to complement Scottish Ministers’ commitment to protect and enhance the biodiversity of
Scotland, this Section must be strengthened.

Section 8 of Draft Bill: We fail to understand why the powers of local authorities to
suspend access rights for reasons of emergency, e.g. as a result of extreme weather,
have been removed.  Surely this provision was included for the safety of those exercising
access rights and should therefore be reinstated.

Section 9 of Draft Bill: Of grave concern to RICS Scotland is the removal of the provision
allowing land managers to suspend or divert access rights temporarily for land
management purposes.  The removal of this provision will cause serious problems for the
day-to-day management of the land resource.  It effectively means that those who derive
their living from the land will have to manage that land subject to the actions of those
exercising their rights of access, as opposed to access being integrated with existing land
management practices.  The inability to manage access effectively points once again to
the lack of balance in the Bill, where the rights of those taking access appear to take
precedence over the rights of those who live and work on the land.  We urge the Scottish
Parliament to re-introduce this provision, which is essential to the successful
implementation of the legislation.  At the same time, we do appreciate that balance is
necessary and we would be happy to see the introduction of checks and balances to
ensure that land managers do not abuse such a provision.

Section 15 of Draft Bill: RICS Scotland is disappointed that the legal remedy, which we
believe is necessary to balance the new right, has been removed from the Bill.  The
removal of the offence provision, whereby a person who persistently contravened the
Access Code or acted irresponsibly could be guilty of an offence and liable to a fine,
means that a land manager has no means of protecting the land resource from
irresponsible persons.  It is also inequitable as there remain opportunities to take sanctions
against land managers, as is outlined above.  Those exercising their rights of access
responsibly would have nothing to fear from such a sanction, yet it would provide an
important mechanism of last resort for land managers.

Section 16 of Draft Bill: Similarly, the Institution is concerned that the exclusion provision,
whereby the local authority could exclude persons they believed to have persistently
contravened the Access Code or to have acted irresponsibly, has been dropped.  Again,
this provision provided an effective mechanism of last resort, where land managers were
experiencing extreme problems as a result of the access rights.  Without this necessary
balance, RICS Scotland is concerned that successful implementation of the Bill will prove
difficult.

PART 2: COMMUNITY RIGHT TO BUY

Section 31(1) and (2): RICS Scotland is concerned that the minimum size of community
body has been reduced from 30 to 20 people.  In view of the commitment required for land
ownership and on-going management, the support of a greater number from the
community should be required.  We appreciate that this reduction in number may have
been proposed in order to address situations where the community itself is very small;
however, Ministers do have discretion for small communities in exceptional circumstances.
As a general rule, therefore, we would suggest the minimum should be retained at 30.



Section 36: The Institution is wholly opposed to the concept of retrospective applications.
We had understood that the purpose of the pre-registration process was to ensure a
degree of certainty in the property market.  Certainty is essential (a) to ensure that land
owners are not disadvantaged by the right to buy process and therefore eligible for
compensation; and (b) to ensure, more importantly, that landowners will not be
discouraged from investing in their properties in the fear that the right to buy might
suddenly come into effect.  The possibility of late applications removes the degree of
certainty all together.  Of further concern, is the possibility that a community body which
has taken the time to pre-register its interest may be “gazumped” by another community
body which suddenly expresses an interest in buying the land once it has come onto the
market.  This cannot be equitable.

Section 37: RICS Scotland agrees that those transfers which are exempt should be listed
in the section on the effect of registration.  We consider that this change helpfully clarifies
the position as regards the types of transfers which are exempt.  We fail to understand,
however, why a transfer of croft land to the crofter tenanting it is exempt, when a transfer
of an agricultural holding to the farm tenant is not exempt.  Such a distinction does not
appear equitable.

Section 44: It is noted that the position of a creditor in a standard security with a right to
sell land has been clarified.  While this clarification is welcomed, the Institution is
concerned about the degree of information an owner might have to provide to a community
body in respect of a standard security.  Some of the details relating to a standard security
might be commercially sensitive and should be confidential between the owner and the
lender.  Such information should not, therefore, be provided to a community body.

Sections 46 and 54: The Institution agrees that the replacement of the compulsory
purchase powers in the draft Bill with the new community right to buy, where the owner
has acted in breach of the Act, is sensible.

Section 50(5): We welcome the explicit statement that a landowner has the right to decide
not to proceed with the sale.

Section 55(7): RICS Scotland is extremely disappointed that the ability to “cherry-pick”
land has been re-introduced to the legislation.  When the land reform proposals were
originally announced, the Institution voiced considerable concern about the implications of
“cherry-picking”, pointing out that an estate may only be a viable unit as a whole and that
there may be a definite reduction in the value of the remainder, if community bodies were
allowed to “cherry-pick”.  In this respect, we would be interested to know whether a lower
limit will apply, i.e. could a community body register to buy as little land as it likes?  In all
likelihood,  communities will be most interested in the better quality low ground around
villages.  The removal of this land could seriously compromise estates which rely on both
the high and the low ground together, e.g. where stock come down from the hill in the
winter or where crops are grown on the low ground.  The separation of the low ground
from the upland hill grazings could make the latter almost worthless.  Although our
concerns were addressed in the draft Bill, they have arisen once again now that the Bill
itself has been published and the ability to cherry-pick has been re-introduced.

We do appreciate that the valuation of the land is to take into account the diminution in
value of the remaining land.  Indeed, this provision is essential if communities are to be
allowed to cherry-pick.  However, it should be noted that, although it will be possible for a



valuer to calculate the diminution in value, problems may arise as the hill ground may not
be marketable as a result of the removal of the low ground.  Certainly, community bodies
should be aware that the value of the land they wish to purchase may rise substantially
and could be out of all proportion to the cost of the parcel of land required.

In calculating diminution in value, the valuation principles will have to be laid down very
clearly.  One possible principle might be that: “The Community shall pay the greater of (i)
the open market value of the area of land in which they have registered an interest; or (ii)
the difference between (a) the open market value of the whole area of land for sale and (b)
its value with the land which the community wishes to buy removed from it.”  Given that
RICS Scotland is the professional body in Scotland representing the valuation profession,
the Institution would welcome the opportunity to discuss the valuation principles in further
detail.

Section 57: RICS Scotland welcomes the extension of the scope for appeals which has
been broadened so that they can relate to any relevant issue, and not just points of
procedure.

Section 46(3) of Draft Bill: The Institution welcomes the removal of the general power of
Ministerial discretion in relation to the criteria for registration.  We were concerned that
Sheriffs would find it difficult to establish grounds for appeal if Ministers had wide powers
of discretion.

Section 73 of Draft Bill: RICS Scotland is seriously disappointed and concerned that the
controls on the disposal of land by a community body have been dropped.   Although
Section 31(1)(i) provides that, on the winding up of the community body, any land acquired
under the Act will pass to another community body or to Ministers, there is nothing to
prevent a community body selling the vast majority of the land it has acquired, provided
that the community body itself remains in place.  Effectively, this means that a community
body could acquire land at agricultural value, obtain planning permission and sell it at
development value, making a substantial profit along the way.  Surely asset stripping of
this nature is not the goal of the legislation?  RICS Scotland urges the Parliament to re-
introduce these controls.

CROFTING COMMUNITY RIGHT TO BUY

General: The Institution is extremely concerned about the implications of a right to buy
which can be exercised at any given time.  Granting a right to buy at any time is
tantamount to expropriation and we fear that this could seriously harm investment in very
fragile rural areas, with landowners being unlikely to invest in landholdings if there is even
the slightest risk that they will be forced to sell their property.  If crofting communities are to
be granted a right to buy, it should be along the same lines as the general community right
to buy.

Sections 65, 66 & 67: It is noted that the definitions of eligible croft land and additional
land, including the application to salmon fishings, have been clarified.  RICS Scotland is
gravely concerned about the decision to include salmon fishings within the crofting
community right to buy provisions.  Salmon fishings have never been part of crofting
tenure.  They are separate heritable rights which are by far the most valuable assets in the
crofting counties.  The capital value of salmon fishings does not, however, bear any
relation to income from letting.  Indeed, the capital value has increased significantly on a
per fish caught basis, despite the fact that salmon returns have fallen.  If crofting



communities buy salmon fishings at market value (which they will be required to do in
order to avoid conflict with ECHR), the return on letting will not, in the Institution’s view,
offset the original cost of purchase.  Furthermore, not only will money be required to
purchase the salmon fishings, but also a typical salmon system will require substantial
working capital to provide for plant and machinery, fixtures and fittings, salaries etc.  Not
only do proprietors of salmon fishings have a financial obligation to the District Salmon
Fishery Boards, but more importantly, proprietors themselves input substantial investment
on a voluntary basis, providing infrastructure, riparian habitat projects, research and stock
restoration.  Such investment provides an essential contribution to the sustainable
management of Scotland’s fisheries and to the sustainable development of local
communities.  Essentially, although the crofting community will no doubt have the
expertise to manage the salmon fishings, it is questionable whether they will have
sufficient resources to do so effectively.

Section 66(3): Notwithstanding our views on the inclusion of salmon fishings, should this
right proceed, RICS Scotland does welcome the decision to reduce the period during
which salmon fishings may be bought from five years to one year.  We had expressed
concern that where a proprietor was under threat of appropriation of his/her fishing rights
for a period of five years, there would be a danger that he/she would not invest essential
time and money in the maintenance of the waters, river banks and spawning grounds
because of the uncertain future.  Lack of management and investment would create a
significant threat to the improvement of salmon runs.  This reduction is therefore
welcomed.  We do not understand, however, why the same reduction has not been
applied to mineral rights.  The five year limitation period will effectively make the rights
worthless in the intervening years, thereby resulting in blight.  Difficulties could arise if the
owner dies and the executor wishes to sell the rights; not only would it be difficult to find a
purchaser, but more importantly the rights will be of little value.  In addition, the five year
limitation could impede any development taking place within that period which could be to
the detriment of the sustainability of the area.

Section 68(1)(d): As above, RICS Scotland does not welcome the reduction in the
minimum size for a crofting community body to 20 members.

Sections 70 & 71: As above, we support the removal of certain elements of Ministerial
discretion.  Essentially, the Bill should provide clarity and certainty, which cannot be
achieved where there is a large degree of Ministerial discretion.

Section 72: The Institution is gravely concerned that the requirement contained in Section
82(1) of the draft Bill, requiring at least 50% of the crofting community to vote, has been
removed.  Effectively this means that a very small number of the crofting community can
push through a community purchase.  Not only does land ownership and on-going
management require a significant degree of commitment, but also it is questionable
whether such a process is democratic.

Sections 74(2) & 76(3): We welcome the provision that any person with an interest in an
application to buy additional land should be given a right to make representation to the
Land Court when that application is referred to the Court.  This provision should ensure
that the views of the wider community will not go unheard.

Section 78(1): Similarly, we welcome the provision that all those with an interest in a
crofting community right to buy application may refer issues relating to that application to
the Land Court.



Section 85(6): RICS Scotland agrees that assessing compensation for depreciation and
disturbance as part of the valuation process, rather than at a later stage, would be
sensible.  Including the compensation element at this stage, will ensure that the crofting
community body is aware, as early as possible, of the costs involved.  Accordingly,
aborted sales may be prevented, i.e. in cases where it becomes apparent that the crofting
community body cannot meet the compensation costs.  However, there must remain an
opportunity for a further claim to be made after the land has been acquired, as is the case
under existing compulsory purchase legislation.  This provision covers the situation where
the activity on the acquired land causes the value of the landowner’s remaining land to
depreciate further.  In addition, it must be borne in mind that compensation for depreciation
and disturbance may be extremely high.  As regards the method of calculating
compensation, we would suggest that the Compensation Code should be used as it is a
tried and tested method of calculating compensation.

Section 103 of Draft Bill: As above, RICS Scotland is gravely concerned about the
decision to remove the restrictions on re-sales from the Bill.  We would urge the Scottish
Parliament to re-consider this matter.



J2/02/1/212
SUBMISSION FORM THE SCOTTISH ESTATES BUSINESS GROUP

The Scottish Estates Business Group has only recently been formed and represents
a number of large, progressive rural estates with significant Scottish interests.    Our
members manage land across the whole of Scotland from the far Northwest to the
Borders, are actively engaged in the primary industries of farming and forestry and
are major employers in these areas. We are also large providers of affordable rural
housing, rural business premises, public access facilities and green tourism
products.

Many of the positive benefits of the large Estate approach to integrated land
management are lost in the rhetoric of the political debate on Land Reform. These
large rural businesses have a demonstrable track record of sustainable rural
development and the delivery of public benefits. There is a danger that much of this
public benefit will be lost in introducing Land Reform legislation which dismantles
these dynamic land management structures and replaces them with unsustainable
community based enterprises.

We understand the nature of the political drive for land reform but believe that the
politics of reform are in themselves a barrier to the development of flexible, local
solutions to the development of sustainable rural communities across Scotland

The political clamour for change is ignoring the evidence of established proven
sustainable land management structures to satisfy a minority interest driven by
political ideology.

We believe that the changes made to the draft bill in the main illustrate our opening
remarks.   While we acknowledge that some concerns of landowners have been
addressed, the changes have shifted the balance placing a disproportionate weight
on interests other than managing the land for commercial reasons.   It is no longer a
"balanced package" but potentially introduces conflict within community groups and
brings uncertainty which in turn will reduce rural investment with a knock on effect on
employment and conservation funding.

One aim of the SEBG is to bring the large Estate perspective to this rural debate. We
would very much welcome the opportunity to work with you and your colleagues on
informing debate and offering practical examples of solutions to real rural issues.

We believe that our members can make a significant contribution to ensuring that the
final Act is a more balanced and less damaging package which will secure for the
future, one of our countries most valuable rural assets, the land.   We will be very
pleased to assist the committees dealing with this bill and look forward to assisting
you in your deliberations.

A Lewis
Chairman



Part 1 - Access

We note and accept the following changes –

1. Business and commercial activities being excluded from access rights.

2. Reference to "responsible" access and accept landowners’ equally have to be
"responsible".

3. Duty placed on SNH and local authorities to promote and manage access but
would wish to see this duty extended to include maintenance.

4. Grass grown for hay or silage being included within the definition of cropped land
but remain concerned how this can be obvious to someone taking access.

We draw your attention to the following weaknesses –

• The Code not being published with the Bill makes comment difficult.  The Bill
starts with a mutual 'responsibility' and proceeds to use the Bill to focus on what
landowners should not do while presumably using the Code to define the
behaviour of those taking access.

• There are no apparent remedies for irresponsible access, how is the Code to be
used ‘evidentially’ apart from against the owners of land?

• Ministers believe that the liability issue has been sorted. The Bill does not provide
the necessary safeguard that land managers require.  Changes are required to
existing legislation to ensure that the burden of liability is shifted from the owner
to the access taker.

• There is a need for a wide-ranging education programme.  How will SNH promote
compliance – and what is the remedy for those who do not comply with the
Code?

• Local Authorities still do not have a duty to maintain core path networks.
Without a duty to maintain core paths, these could deteriorate and become a
liability. This issue is ignored in the Bills financial comments. To secure future
maintenance there is a need to clarify funding mechanisms.

• The Bill must make Local Authorities responsible to form as many Local Access
Forums as may require to adequately meet the needs of their area.    The danger
is that authorities set up one to comply with their duty when in reality an area
needs 3. For example Dumfries and Galloway might best be served by 3 forums.

• The sanctions against irresponsible access in the draft Bill have been removed,
although the sanctions against irresponsible land managers remain, again the
balance has swung quite strongly against the owner/manager. Is it necessary to
have the draconian step of convicting irresponsible landowners for “blocking”
paths when the local authority has sufficient powers to remove blockages at
owner's cost?   Surely on the interests of balance this must be removed.



• The Bill at length in section 14 describes remedies to remove prohibition signs.
The draft Code could deal with this issue effectively. In the interests of even
handedness, clarity and understanding there is a need to revise or remove some
parts of the Bill to the Code particularly those sections which are essentially
management guidelines.

• That the provisions for local authorities to suspend access rights for reasons of
emergency have been dropped. What procedures will be adopted if as happens
elsewhere in the UK, moorland needs to be temporarily closed due to high fire
risk?

• Some local authorities have a strong political bias.   We are concerned that the
ability to introduce byelaws, which can regulate the conduct of any trade or
business, is unacceptably wide.

• There is no mechanism to ensure that an occupier can keep private a function
being arranged by him outside his garden boundary without recourse to the local
authority.

• There is no direct restriction of night access in the Bill.   The management of
access during the hours of darkness does present land managers with particular
difficulties. For example in identifying poachers or ensuring safe access during
night stalking.

• Responsible access to water must take account of legitimate prior use of the
water for angling where this has been paid for.

• Section 23 on Rangers needs in the interests of balance to be more explicit on
purpose. Rangers should be available to advise and assist the public and land
managers on any matter relating to the exercise of access rights. In many cases
across Scotland private Estates employ rangers one role of which is to manage
access. The Bill needs to take a broader approach to ranger employment.

• The conservation measures in Section 26 are insufficient to safeguard natural
heritage interests against damage or disturbance arising from public access.
There is a need for clear guidelines on responsible access to, for example
designated sites such as SSSIs. There is a need also to restrict or manage
access to some sites of high conservation value either on a temporary or longer
term basis.

Part 2 - Community right to buy

We note and accept the following changes –

1. Clarification that the landowner can withdraw from a sale.
2. Clarification on what transfers a right does not apply.
3. The new arrangements to prevent "cherry-picking" and the clear statement that

representation regarding a third party interest will be considered in the valuation.
Also the proposal to value at “market value”.



4. That in the occasion of breach, the right will only apply if the Community wants to
purchase.

5. That appeal procedures have been broadened.

We draw your attention to the following weaknesses –

• The Executive view is that this section is 'the best way of encouraging
sustainable rural development' by paving the way for less concentration of
ownership and management.   This is political rhetoric and a threat to proven
sustainable structures which have a wider economic base.

• That even after reducing the size of the community body from 30 to 20 people,
ministers can still confirm a purchase after the elections fail to show adequate
support. This process is undemocratic.

• That late registration provisions remain in the Bill.   There may be a case for this
for say one year after the Bill is law but it could adversely affect land
management in the urban fringes.

• That controls on the disposal of land by a community body have been dropped.
Community views affect planning permission.   In certain circumstances this
could be used to deny development value or to artificially distort the property
market.

• Failure to use the planning system effectively to meet the land requirements of
rural communities. Voluntary agreement, compulsory purchase and the
Community Planning process could be used as tools to identify and acquire land
for rural development. Large Estates have a long established history of making
land available for community purposes.

Part 3 - Crofting right to buy

Considering the existing Crofting legislation and the introduction of the
principle of a community right of pre-emption as introduced by part 2 of the
Bill, we do not believe there is any need for this section

We particularly take issue with –

• The principle of allowing compulsory purchase by a group of private individuals of
another's private property.   This cannot be justified. The extension of a crofting
right to buy to sporting assets and minerals gives a private right to take another's
business assets.

• The further extension of this principle, beyond property where there is at least a
connection with crofting, to additional non-crofting land is absurd.   Consideration
of how this may provide support to the sustainable use or development of the
subjects disregards the current owners use and potential for development.   The
uncertainty being introduced may disqualify certain valuable assets from being
used as collateral in seeking lending which may in turn put existing businesses at
risk and bring unemployment.



• The fact that assets that currently make a substantial contribution to local
employment and tourism may after community purchase require public funding.

• The Executive had limited consultation on the initial planning of this section by
contacting only members of the Crofting Consultative Panel.   The resulting
proposals show a narrowness of thinking which does not square with ECHR
considerations.

For clarification of the above or additional information contact:

R Williamson
Secretary



J2/02/1/213
SUBMISSION FROM R OSBORNE

Access:

I feel that from a conservation point of view, land managers and owners must have
the right to close off some of their land if so required. To avoid any suspicion that this
right might be abused it could be suggested that the reason for this is conveyed to a
monitoring body. For instance under the current bill what is to stop a party of
canoeists ploughing through salmon redds in October/ November. Or indeed would a
crofting community who had recently acquired their land be able to prevent walkers
with dogs from entering a specified field at lambing time?

I also feel that the law should place a restriction on access from 1 hr before sunrise
to 1 hr after sunset. I do not feel this will be considered to be restricting the rights of
the public, just common sense.

In the north during June and July when there will be the greatest demand for access,
1 hr before sunrise to 1 hour after sunset is to all intents and purposes 24hrs
anyway!

Crofting Right to buy:

I feel that the right to buy salmon fishings should not be included, as I do not think
any party will gain advantage from it. To this end if it is to remain in the bill I fell that
this must be a decision for the land court.

Contrary to common perception many rivers run at a loss or at best a small profit.
When this is divided between communities of 20 plus, I can see no economic gain
for the community. At the present time when the future of our salmon stocks are at
risk the introduction of this added uncertainty will not help.

I think that any crofter who does not vote must be consulted. It must not be assumed
that no vote equals a yes vote.



J2/02/1/214
SUBMISSION FROM SIR J NUTTING

I write to you both in my capacity as Chairman of the Helmsdale River Board and as
Director of the Achentoul Estate Company which owns a 1/6 pro in diviso share of
the fishing on the River Helmsdale.

I am sorely disappointed to see that our representative organisation, H.I.R.A. has
been denied the opportunity of giving evidence to the Justice 2 Committee. In the
twin capacities which I have identified above, I desire to emphasise that the Bill as
drafted will damage investment, cause unemployment and imperil the conservation
of salmon.

The compulsory purchase provisions of the Bill will severely undermine the security
of property title which will make it difficult, if not impossible, for my Board members
and their successors in title to maintain investment in the River Helmsdale at current
levels.  I do not believe that it is sufficiently understood by those who drafted this Bill
that those with responsibility for securing investment in a river such as the
Helmsdale will be vulnerable in law if they make  investment decisions which cannot
be justified in view of the uncertainties of title which will necessarily flow from those
compulsory purchase provisions.

Many salmon rivers, and the Helmsdale is no exception, are not owned by
individuals but rather by companies and trusts.  The directors and trustees owe
fiduciary duties to shareholders and beneficiaries.  Any investment decision which
they  make must be justified as being for the benefit of those to whom they owe
those duties.  No responsible director or trustee will dare to invest sums of capital in
salmon fishing in the future if title to that salmon fishing is not secure.

This investment paralysis is bound to have a detrimental effect on the sporting
market in the rental of fishing. At the present time significant numbers of people on
this river are directly dependant on that investment for jobs immediately associated
with river fishing.  But others employed in associated activities eg. accommodation
for visiting fishermen, will find their jobs at risk.  The CCFRG has produced
documentation demonstrating the potential impact of the Bill on jobs in Highland
communities.

The disincentive to investment is bound to have an effect, too, on the maintainance
and increase in salmon stocks.  Significant sums of money have been invested in the
past in this and other rivers in order to try to ensure that as many fish as possible
survive within the river systems to make their way to the sea in order to return later
as mature salmon.The climate of uncertainty and instability created by the Bill will
cause such investment to cease.

There are powerful arguments for the maintenance of the present status quo.
Compulsory purchase is a draconian measure which can have no justification in
connection with riperain ownership.  I trust that the Justice Committee will be willing
to allow those arguments to be heard before a final recommendation is made to the
Scottish Parliament on the format of the Bill.  Surely the interests of those whose
livelihoods will be affected, the concerns of those responsible for making vital



investment decisions and the imperatives of salmon conservation have voices which
should be heard?  Democracy demands nothing less.

Sir J Nutting

My company is owner of a 1/6th pro in diviso share of the River Helmsdale.  I have
read a copy of the letter e-mailed to you by Sir John Nutting Bt QC, Chairman of the
Helmsdale River Board.  I wish to associate myself with the contents of that letter
and support the arguments deployed in it.

E Reeves



J2/02/1/215
SUBMISSION FROM THE ATLANTIC SALMON TRUST

CROFTING COMMUNITY RIGHT TO BUY

Introduction
The Atlantic Salmon Trust is grateful for the opportunity to submit evidence to the
Justice 2 Committee in respect of its consideration of the Land Reform Bill.  This
evidence concerns the provisions of the Bill for crofting communities to exercise a
right of compulsory purchase of salmon fishings.

The Trust is a voluntary organisation whose primary aim is the maintenance and
improvement of stocks of wild salmon and sea trout, within and around the North
Atlantic Ocean, for the benefit of the community.  It is the only national organisation
whose focus is solely on these stocks and their survival.  It works in two ways:

a. by supporting and promoting practical research
b. by encouraging the development and application of beneficial fishery

management principles.

The Trust is firmly of the belief that wild salmon and sea trout comprise a valuable
resource which may justifiably be exploited, where such exploitation is sustainable.
Indeed, returns from rod fisheries contribute largely to the funding of management
activity in support of stocks, including especially the maintenance and improvement
of habitat, and the indirect benefit of anglers’ expenditure to local and regional
economies is well recognised.  However, the range of current problems affecting
salmon and sea trout stocks, especially the increasing levels of mortality during the
marine phase of their life cycle, underlines the crucial necessity for effective
management and adequate investment to optimise in-river conditions both for
juvenile fish and for returning adults.  It cannot be emphasised too strongly that this
work is an essential element in the conservation of salmon stocks.

Economic and management considerations
Effective management demands substantial investment by the proprietors of
fisheries, both directly in the maintenance and improvement of habitat and, where
necessary, stock restoration, and also in the form of financial contributions to the
work of District Salmon Fishery Boards (made by statutory levy).  A crofting
community might be able to acquire fishing rights at a low price through compulsory
purchase, but there is no guarantee whatever that it will have, on its own, sufficient
experience in fishery management or the necessary operating resources to meet the
needs for continued investment.  In many cases, such investment is currently
achieved by the attribution of any surplus from the operation of fisheries.  The need
for this re-investment would seem to conflict with the requirement to “provide
increasing social and economic advantage to the crofting community”, which implies
that all income from the fishery would need to be redistributed.  Such a requirement
also poses the very real risk that fisheries could be over-exploited in an attempt to
maximise returns, with a consequential seriously detrimental impact on local stocks.
Damage to a fishery, either from withdrawal of investment or from over-exploitation,
will inevitably result in a substantial knock-on overall economic loss to local
communities.



Netting
Reference has already been made to the danger of over-exploitation in order to
maximise returns from fishing rights.  One particular aspect of this is the possibility of
the re-activation of netting rights.  The Trust has consistently argued that decisions
on whether netting should take place within rivers should depend on the state of
stocks within the catchment concerned.  Such decisions should be based on an
assessment that runs are sufficiently strong to allow both net and rod exploitation,
while ensuring a spawning escapement adequate not only for survival but also to
provide the subsequent abundance of adults needed to support exploitation in the
future.  Indiscriminate and unilateral exercise of netting rights, given the current state
of depleted stocks, would be entirely contrary to this principle, and the Trust strongly
recommends that provisions for purchase of fishing rights by the community should
preclude any exercise of dormant netting rights without the agreement of the District
Salmon Fishery Board.

Research and Management Information
The network of Fisheries Trusts now covers many rivers in the Crofting counties.
This network is extremely important.  The biologists of the Fisheries Trusts provide
the basic information on stock and habitat status which is essential for effective
fishery management.  Further, they carry out research into the cause and possible
solution of the problems responsible for the current declines, such as the collapse of
most salmon and sea trout stocks on the West Highland Coast.  Their work is critical
in supplementing the constrained salmon fisheries research capability of the Scottish
Executive.  The Trusts provide a significant additional capability, and are working in
an evolving partnership with the Freshwater and Marine Laboratories of the Fisheries
Research Services (the research agency of the Executive), through the Scottish
Fisheries Co-ordination Centre.

The Fisheries Trusts depend largely on voluntary support.  In very large measure the
Trusts are funded from private sources, which include substantial donations from
individual fishing proprietors over and above the assessment levied on them by
District Boards.  The future of the Fisheries Trusts, and of the valuable work that they
carry out, will almost certainly depend on the continued willingness and ability of
proprietors to make such donations.  Not only would this require an additional
commitment of resources by a crofting community body, which is unlikely to be
feasible, but there is already evidence of the substantial withdrawal of private funding
because of the uncertainty arising from the proposed legislation.

Fragmentation
The fishing rights which may be purchased are those covering water contiguous to
the land which is to be bought.  This could allow the purchase of rights on small
sections of river within larger properties.  Unless agreement on collaboration can be
ensured, this will result in serious disruption to the management of the river, with
consequent damaging effects on salmon conservation.  It may be that such
agreement can be obtained as part of the terms for purchase on a willing
seller/willing buyer basis, but this is far less likely under compulsory purchase.

An Alternative Approach
It is suggested that the encouragement of communities to become involved in the
purchase and management of salmon fisheries should be achieved by facilitating



such acquisitions under the general Community Right to Buy provisions, on a willing
seller/willing buyer basis.  Financial support for such purchases should either be
conditional on a demonstration of the availability of resources to maintain investment
in the fisheries over the medium to long term, or mechanisms should be developed
for the provision of funds to support such investment.

Conclusions

• The Atlantic Salmon Trust views with grave concern the risks inherent in the
proposals to allow crofting communities to exercise compulsory purchase of
salmon fishing rights.

• These risks include:
• Reduction or even removal of direct investment in fishery and habitat

maintenance and improvement.
• Similar reduction in the support for regional Fisheries Trusts.
• The real possibility of over-exploitation.
• The fragmentation and consequent degradation of river management.

• The Trust is strongly of the view that the proposed right to compulsory purchase
of salmon fishing rights should be re-examined, with a view to replacing it by
arrangements which could support the purchase by crofting communities of these
rights, and their subsequent sustainable exercise, but only on a willing
seller/willing buyer basis.

J Read
Director



J2/02/1/216
SUBMISSION FROM I SEMPLE

As someone professionally involved in fisheries management, I am very concerned
as to the detail contained in the Land Reform (Scotland) Bill.

I would urge that an audit is made of existing ’community owned’ areas of Scotland
before more public money is awarded to community acquisitions. While the intent is
laudable, I feel that the sustainability of such programs is flawed and the money
would be better spent supporting existing landowners with a proven record of good
management.

There is special concern with regard to the principle that access cannot be restricted
for sound management reasons.   This is especially relevant since the right of
nocturnal access is included in the Bill.   The security of property will be sacrificed for
no good reason.

Fishery Manager



J2/02/1/217
SUBMISSION FROM SNOWSPORT SCOTLAND

Snowsport Scotland is the governing body for skiing and snowboarding in Scotland.  We
have considered the bill as recently published bill we have some difficulty in accepting
several of the sections as detailed below.

The proposal for access to golf courses for recreational purposes. We suggest that this
should be amended so that recreational use of golf courses could continue particularly
for winter sports such as tobogganing and cross country skiing. Golf courses should
have the same status as other land developed for recreational purposes and qualified
by the supplementary provisions (Section 7(6)) that access rights apply as long as they
don’t interfere with the primary recreational use to which the land is being put.

The Bill seeks to exclude land on which crops are growing. This leads to significant
problems of:

• Definition and recognition of a “crop”
• Inflexibility in considering changing land use, agricultural practice and seasonal

considerations

Land which is set out for recreational purposes is excluded from the right of access,
but it is not clear whether this is referring to sports pitches or the wider countryside.
Without clarification of the words "developed or set out for" there is the potential for
this clause to be abused where owners of shooting estates consider that modifications
of their land to facilitate shooting would entitle them to deny access to other recreational
users for substantial periods of the year. The de facto position today means that
recreational and sporting estate activities do co-exist, and through education, and the
guidance of the Code in future, need not impinge on one another. Furthermore the ski
industry recognises that walkers should be able to access the ski resorts throughout the
year, particularly during summer.  The Bill should recognise and advocate this principle.

Nowhere in this Bill is it stated that access to land and water will be without charge. As
this is one of the main tenets underpinning the right of access, it should be clearly
flagged up as such. There should be a clarification of Section 6(g)(i) and (ii) as to
whom this clause applies - whether it applies to land where all users are charged entry,
or where selective charges are made. In the same way that all bodies will have a duty to
revise their existing byelaws within 2 years of the implementation of the Bill (Section
26), so should there also be a duty on them to revise charging policies. It should be
clear that any payment is related to a specific provision or facility, and not simply to
accessing the land or water itself.

For ski guides and ski touring groups the exclusion of "business or other activity,
which is carried on commercially, or for profit or any such part of a business or
activity" is a very unwelcome addition to the Bill and this clause should be either



deleted or amended so that such activity falls within the right. There are a number of
problems as it stands:

• The definition of business or commerce in relation to outdoor recreation and
education is particularly unclear

• The distinguishing of different groups ’in the field’ is nearly impossible
• The detrimental impact on developing business and tourism enterprise, which rely

on access to the countryside
• A loophole is created whereby ’charging for access’ could become commonplace

The Code already contains a detailed section on the issue of groups (whether
educational, commercial or informal). It outlines a position whereby greater
responsibility is placed on the organisers of group activities to consult with or request
permission of landowners according to the nature of the activity they are undertaking,
facilities required, time of year, size of group and likely impact. The Code, with its ability
to draw attention to detail and nuance, is the correct place for this kind of guidance for
business and commercial use. The inclusion of this clause is of great concern to
Snowsport Scotland.

B Crawford
Development Manager



J2/02/1/219
SUBMISSION FROM SHETLAND ISLANDS COUNCIL

I refer to the above Bill, due to be considered by the Justice Committee, which has
been considered by the Shetland Islands Council.  The Council notes parts 2 and 3
of the Bill, relating to the Community Right to Buy Land and the Crofting Community
Right to Buy Land.  However, after careful consideration of the proposals, the
Council believes that Part 1 of the Bill should not be applied to the Shetland Islands.

There is a long tradition of free but responsible access to the countryside in Shetland
and the Council is fully committed to upholding that tradition.  There is no significant
problem here either for landowners (in terms of inappropriate actions by walkers or
others) or for the general public (in terms of their ability to gain reasonable access to
land).  The Council is keen to work with community groups and land managers to
promote the best possible access arrangements, not least for people with special
needs, and would welcome additional resources to do that.  But such things can be
achieved without enacting the duties proposed in Part 1 of the Bill.

The Council is extremely concerned that the provisions of the Bill, if implemented,
would erode and possibly destroy the Shetland tradition.  This is because the
traditional freedom to roam here, established over many generations, does not
depend on the kind of ‘core path network’ that the proposed legislation seeks to
promote, or indeed on any paths.  Any move towards emphasising access via paths
will tend to make people feel less confident about taking access over open land.  In a
very real sense, people will feel less free.  The Council therefore believes - very
strongly - that the access proposals contained in the draft Bill would be a backward
step for these islands.  That is why we wish Shetland to be excluded from Part 1 of
the Bill.

The position outlined above is that previously adopted by Shetland Islands Council
following the consultation exercise regarding the Draft Bill.  The Council maintains its
opposition to Part 1 of the Land Reform Bill and again seeks an exemption from this
part of the Bill.  If, however, that cannot be achieved, the Council suggests that any
subsequent guidance issued on behalf of Ministers regarding the implementation of
the Bill is sufficiently flexible to enable Shetland Islands Council to implement the
legislation with due regard to local tradition.

Regarding Part 2 and 3 of the Bill the only comment that we would wish to make
regards the definition of Crofting Community.  As defined in the Bill the Crofting
Community are all those on the electoral roll for the township in which the land is
situated plus all croft tenants resident within 16km of that township.  The majority of
the community who vote must be in favour of purchase, as must the majority of
crofting tenants who vote.  It would appear that the crofters who have purchased
their crofts (known as owner-occupiers) do not have any influence on the vote apart
from being members of the community.  This would be an unfair situation in Shetland
when approximately 50% of the land is owned by crofters who are rightly regarded
as crofting members of the community and in the opinion of the Council these owner-
occupiers should have the same voting rights as crofting tenants.



I trust that you will find these comments helpful.  We should be happy to engage in
discussions with you on any detailed matters that may need to be addressed in order
to achieve the outcome we seek.  We realise that this position is distinctive and
would welcome the opportunity to present oral evidence at whatever stage of the Bill.

A Hamilton
Head of Transport and Environment Services



8 January 2002

Fiona Groves
Assistant Clerk – Justice 2 Committee
Room 3.10 Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP

Dear Ms Groves

Land Reform (Scotland) Bill

Please find enclosed the BMC’s submission to the Scottish Parliament concerning the Land
Reform (Scotland) Bill.

Yours sincerely

Derek Walker
President



J2/02/1/220
SUBMISSION FROM DUNECHT ESTATES

INTRODUCTION

The Scottish Parliament Justice 2 Committee has invited interested parties to submit
written evidence on the Land Reform (Scotland) Bill, with this to focus on the
changes made by the Executive following consultation on the Draft Bill.  We proceed
to comment appropriately below but ask the Committee and also the Rural
Development and Local Government Committees to read Dunecht Estates’ detailed
response on the principles and content of the Draft Bill (submitted 29th June, 2001).

Part 1 – Access  Rights

We are concerned with the fundamental changes made to the Draft Bill.  These
changes, combined with the tone of Part 1 of the Bill, suggest that the right of access
is being introduced as a prior right to landowners’ private property rights. We find this
unacceptable and disagree with the statement made under item 6 of the Policy
Memorandum accompanying the Bill which states that “throughout … a balance is
struck between the desire of recreational users to enjoy the countryside and the
needs of those who live and work in the countryside”.  This may be the Executive’s
opinion but we disagree and make specific reference to the following:-

1. Section 9 of the Draft Bill provided for temporary suspension of access rights in
certain circumstances.  This prospect has been deleted thus removing the
opportunity for a land manager to take steps to protect legitimate business
activities.  Any perceived abuse of the suspension of access rights could have
been addressed via local authorities or local access forums, these being the
mechanisms favoured in the Bill for addressing problems/dispute resolution.

2. Section 15 of the Draft Bill provided for police constables or authorised officers of
local authorities to have powers to expel or exclude persons from land in
prescribed circumstances including persistent contravention of the Access Code.
It also proposed the introduction of a new criminal offence under Subsection 3.
These provisions have not been incorporated in the Bill to the prospective
detriment of those who live and/or work in the countryside.  We fail to understand
why this provision has not been introduced and are in no way comforted by the
provisions of Section 11 or Section 25 of the Bill.  We strongly contend that
Section 11 is overly bureaucratic and both will be impractical at delivering a
solution to problems which require immediate attention to protect legitimate land
management activities.  In addition, local access forums will in no way be able to
address difficulties on the ground as they arise.

3. Section 16 of the Draft Bill gave local authorities power to exclude persons from
land in certain circumstances.  This provision has been removed from the Bill and
we do not understand why this is the case.  We argue that, as with Section 15 of
the Draft Bill, such provision gave protection against abuse or contravention of
the access right.  We do not believe that the Bill provides adequate protection
and refer to our comments under 2 above.  We also fail to see why any access
user groups might be uncomfortable with the concept of the exclusion order if



their intention is to exercise the access right responsibly, following the Access
Code.

4. Section 6 of the Draft Bill provided that Ministers had power to modify land and
conduct which could be excluded from access rights.  However this power was
subject to the proviso that any changes would be achieved by statutory
instrument approved by a resolution of the  Scottish Parliament.  Section 8 of the
Bill has been adjusted significantly providing that Ministers will have power to
modify Section 6 and 7 without approval by the Parliament.  This is patently
undemocratic and we must insist that Ministers are not given such power.  As the
Bill stands Ministers will, without any mandate,  have scope to materially change
the inpact of the legislation on rural businesses and an individual’s right to enjoy
his property.

5. Section 5 of the Draft Bill identified that conduct excluded from access rights
included “threatening, abusing or insulting (whether by words or behaviour) the
owner of the land or anyone else lawfully present there”.  This provision has not
been incorporated within Section 9 of the Bill and we believe that it must be
reinstated.  It is unacceptable for the owner, or anyone else, lawfully present on
land to have to suffer threatening and abusive language or behaviour and their
right to peaceful enjoyment must be fully protected.

6. The Bill provides that the Act will not alter the extent of the duty of care owed by
an occupier of land to another person present on that land (Section 5).  This is
inconsistent with the Executive’s previous statement that access users will
exercise access rights at their own risk.  The Bill now specifically places
additional exposure to liability on landowners.  We contend that it is inevitable
that claims against owners will increase with a resultant increase in costs on rural
businesses due to a consequent rise in insurance premiums. We also highlight
that the owners potential exposure to claims will be exacerbated by the
Executive’s failure to incorporate Section 9 of the Draft Bill in the proposed
legislation.

7. The creation of access rights has many implications for the Dunecht Estates
business and we find it extremely frustrating to have to comment on the Bill
without a copy of the Scottish Outdoor Access Code to hand.  The Bill places
considerable significance on the Code but its content is unknown.  We highlight
that a Draft Code was available to be read in conjunction with the Draft Bill and
request the opportunity to comment on the Code as soon as it is available.

We recognise, and fully endorse, one change to the Draft Bill.  The Bill introduces in
Section 9 the exclusion of business or commercial activity from the access right.
This must be the case as it is unfair for a landowner to be expected to see land being
exploited for commercial gain without return.

We acknowledge that Section 7 includes land on which grass is being grown for hay
and silage as a crop for the purposes of Section 6, i.e. land over which access rights
are not exercisable.  This is an important amendment to the Draft Bill although we
firmly believe that all grass should be treated as a crop with access consequently
excluded.  We continue to see many opportunities for conflict if access rights are



taken through fields of livestock and do not believe that the vast majority of access
users feel any need to take such access. The Bill does not, however, identify when a
field of grass begins or ceases to be treated as a crop grown for hay or silage.  This
is an issue which must be addressed and without sight of the Scottish Outdoor
Access Code we are unsure whether the matter has been considered.

Part 2 – The Community Right to Buy

We note that there have been few material changes under this section of the Bill.
However, there are significant amendments we wish to comment upon as follows:-

i. Section 31 regarding community bodies provides that the company must have
not fewer than 20 members.  This is a change from the Draft Bill which, in
Section 42, provided that a community body company must have not fewer
than 30 members.  We see no justification for the change particularly as the
Bill, within Section 31, provides that Ministers have discretion to dispense with
the requirement regarding member numbers.  With the Bill reducing the
minimum number of members there is the genuine prospect of more bodies
applying to register interests in land with consequent bureaucracy and cost.  In
addition we firmly believe that landowners will seek to resist registration on the
basis that it will reduce the value of their land.

ii. Section 39 gives Ministers power to modify Sections 37(4) and (5) and 38 by
Order.  The Draft Bill under Section 54 contained the same provision but
subject to the proviso that the Ministers’ Order must be made by statutory
instrument with the statutory instrument receiving approval by resolution from
the Scottish Parliament.  We argue that the proviso must be re-introduced
otherwise Ministers will have power to fundamentally change the legislation
without a democratic mandate to do so.

iii. Section 73 of the Draft Bill contained provisions controlling the disposal of land
purchased by a community body.  We note that there is no such provision
within the Bill itself and as such there is the very real prospect of “community
bodies” registering interests in the more valuable parts of a landholding with the
ability to then sell these on for financial gain.  The question must be asked
whether it is actually land which is seen as the limiting factor towards
sustainable development or whether that limiting factor is money.  If land is
genuinely the limiting factor we argue that it should be specifically prohibited
from disposal by the community body.

The Hon C Pearson



J2/02/1/221

SUBMISSION FROM DUMFRIES AND GALLOWAY SHOOT MANAGERS’
ASSOCIATION

Access

This Association represents shooting proprietors in South West Scotland.  Its
activities have been comparatively informal until 2001 when the difficulties of dealing
with Foot and Mouth Disease have demanded more concern.  The effects of Foot
and Mouth required us to obtain an estimate of the contribution of low-ground
sporting shooting to the economy of Dumfries & Galloway; our first estimate is that
the annual contribution is £8-£10 million, mainly providing rural employment.  Against
this background we write to express concerns on certain aspects of the Land Reform
Bill as currently proposed.

As background we recognise that there is a fairly widely held view that the new rules
will not result in significant increases in access taking over non “pathed” land or in
more aggressive access taking than hitherto.  If this turns out to be the case, low-
ground shooting has little to fear;  indeed in common with most landowners and
farmers, we welcome the opportunity to clarify and develop the access aspirations of
people in Scotland.

HOWEVER, the enactment of the Bill as drafted could create threats to existing
management practice which could seriously damage our businesses.   On the
assumption that there is cause for serious concern, particularly in the lack of balance
between access taker and land manager in the changes to the draft bill, we raise the
following points:-

1. Section 2 (2)?  Would the rearing, release and shooting of game birds be a
“right associated with ownership of land” in this context?

2. Section 3 (3) Could excluding access takers from pheasant release pens and
surrounding areas and from shooting areas on and shortly before shooting
days, be challenged as not taking proper account of the interests of people
exercising access rights?

3. Could shooting come in to the category 6 (f) (ii)?

4. Is a “game crop” covered by 7 (7)?

5. Is the prohibition in 14 (i) likely to cover signs warning of shooting in progress
or requesting access not to be taken because of fear of disturbing game
birds?

We raise these questions by particular reference to Sections of the Bill, but taken
together they represent an overall concern that this economic activity, important to
the South West, should not be jeopardised.



On a wider issue, the wording of Section 18 should surely include the requirement
for local authorities to consult with the owner of the land on which the core path is
planned, prior to the other requirements.



J2/02/1/223
SUBMISSION FROM THE FORESTRY AND TIMBER ASSOCIATION (FORMALLY
THE TIMBER GROWERS ASSOCIATION)

In response to the call from the Scottish Parliament Justice 2 Committee, I am
writing with views on the general principles of the Land Reform (Scotland) Bill with
particular reference to Part 1 Access.

Timber Growers Association is the representative body for private woodlands in
Scotland (and UK).  Woodland owners are engaged in forestry management and
business operations, which include planting, thinning and timber harvesting. The raw
material that growers supply, on a globally competitive basis, supports over 10,000
jobs in Scotland. The forests also provide recreation opportunities, and safeguard
woodland biodiversity. Forests make up 17% of the Scottish countryside and include
a significant proportion of Natura 2000 sites. TGA members support responsible and
managed access to woods and forests.  However they remain concerned about the
terms of the Bill as set out.

Lack of balance between woodland use and access

There needs to be a balance in the countryside between the ability of individuals to
carry on their business whether forestry or farming, and those seeking access.
Previous legislation (Countryside  (Scotland) Act 1967 and its successors)
recognised that access and recreation require management in order to allow land
management to continue effectively. The Bill Part 1 fails to recognise the need for
balance. See sections 3 and 15.

Management

The arrangements for visitor management are also lacking.  In this context the role of
rangers (section 23) has been reduced. They no longer are to have responsibility for
safeguarding nature conservation or working with land managers for the benefit of
the countryside. The close working relationship developed in many cases between
rangers and land management interests has been some of the most successful
activities undertaken by rangers to date. Often local authority rangers have not
developed such close working relationships.

Safeguarding nature conservation and biodiversity

There are no sections concerned with safeguarding nature conservation and
biodiversity. The Bill therefore fails to take account of European and UK policies in
particular for designated sites, but also the wider countryside. WGS, Forest Plans
and Certification, all include commitments to implement these policies.

Fire

The repeal of the 1865 Act without appropriate alternative control allows for the
lighting of fires which in the wrong season or a sensitive location with vulnerable
crops, habitats or species has the potential to do a great deal of damage to
woodlands. The forest industry through Rural Fire Protection Groups has made



considerable investments in time and resources to cope with these situations.
Prescribed burning can also achieve positive management objectives, for example to
improve Capercaillie habitats. Local authorities do not have the systems or expertise
to adequately regulate this activity, so should not be put in the key role.

Health and safety in the forest

Unrestricted access to forests and woodlands over a certain age  (young woodlands
are regarded as crops) means that operations within the forest will come in contact
with those taking access.  In particular where harvesting machinery is working,
timber lorries are being loaded and power saws are in use.  Serious health and
safety issues will arise in these circumstances unless access is restricted. Under the
current proposals there is a lack of clarity between Health and Safety Law and the
access provisions. In particular any signs used to give instructions must be of a
standard that meets Health and Safety Act requirements and Disability
Discrimination Act standards, especially for partially sighted people and children who
may not be as sensitive to the information about dangerous situations.

We are particularly concerned that forestry operators are not being given equality
under law with construction site operators. We also believe that further work is
required to define “worksites” both in terms of the activity and the time over which the
activity is occurring to adequately address health and safety issues; along with the
system used to manage access in the health and safety context. Authors of the bill
need to recognise that should individuals take inappropriate access over a worksite
in the forest then the operator has no choice but to stop working, creating the
potential for substantial downtime and consequent cost for the industry. These are
costs the industry cannot afford if it is to remain competitive in global markets.

Liability and insurance

The burden of public liability will be greatly increased for woodland owners and
managers.

Emergencies

There are no powers to deal with emergency situations when it is essential to limit
access, as was the case in the recent Foot and Mouth Epidemic.

Ministers

The Bill provides for too much Ministerial discretion, which creates uncertainty and
delays. It is also very disappointing that we are not being given the opportunity to
comment on the proposed Access Code, which will be an integral part of the
legislative framework for access, in conjunction with the bill.

The TGA have considered Part 1 in some detail and are happy to submit detailed
comments and suggested amendments at the appropriate time.

M Bruce
Chairman for Scotland



J2/02/1/224
SUBMISSION FROM R OAKES

I am a walker and an active member of a local group started up under the auspices
of the Paths for All Partnership (North Tweeddale Local Path Network Group).  I am
also a local representative for the South Pentlands for the Scottish Rights of Way
and Access Society (Scotways).

On the face of it, I find Part 1 of the Bill (the part I am interested in) a big
improvement on the original draft Bill.

However, I have a number of points to make, some of which I see as having
CONSTITUTIONAL importance.

(references by section or subsection number)

10(8): “Scottish Natural Heritage shall keep the Access Code under review and may
modify it from time to time.”

While various loops have to be passed through to establish the Access Code, it
appears SNH can modify it with no specified  procedures .  This  cannot be right.

Could there not be a similar procedures for modifications to the Access Code,  to
those for the initial ratification, ?

I feel there is an important constitutional point here.  There is also the risk, hopefully
small, that SNH will make some unsatisfactory alterations under ministerial diktat.  A
few years ago I would not have entertained such a notion.  Now I am not quite so
confident.

12(5): I suggest that after “section 202” should be inserted “of the Local Government
(Scotland ) Act 1973”

13(1):  “It is the duty of the local authority to assert, protect and keep open and free
from obstruction or encroachment any route..”
Does this mean if say, after a flood,  a footbridge over a burn, which would be very
difficult to cross with out it, is washed away, the local authority must replace it ?
Such an obligation could place an impossible financial burden on a local authority.

17(1)  The duty imposed on local authorities to draw up plans of core paths looks like
being an immense and expensive duty.  This will only work if sufficient, extra and
ring fenced funds are made available to the local authorities.

17(5)  There ought to be public consultation before any guidance notes are drawn
up.  It is likely that some co` ` ˜ ´ nsultation will take place, but I feel there should be
a duty placed on Ministers to consult.

17(8), 17(9) & 17(10)  and 24(8) I have long been unhappy with the way ÒGuidance
NotesÓ are produced, and subsequently treated as something akin to law.  It is good
to see a proper procedure laid down for the guidance notes about core paths.  I feel



strongly that similar procedures should apply to guidance notes about Local Access
Forums.  This is an important constitutional matter.

18(1)(c)(iv): The local authority shall consult “such persons as the local authority
think fit”.
I hope that the guidance notes issued by Ministers to local authorities [17(5) to
17(10)] will encourage local authorities to consult Community Councils and any
relevant and active voluntary groups.

17, 18, 19, 20 Core Paths: I see nothing here to allow subsequent variation of
alignment of core paths.  Minor changes from time to time are desirable and
necessary (for instance to allow a deviation around a new farm building).  there
appears to be no mechanism in these sections of the Bill to allow for reasonable
modifications.



J2/02/1/225
SUBMISSION FROM G FRASER

Further to my letter of May 10th 2001 to Mr Taylor regarding the draft Bill, I am
surprised to see that no distinction is drawn in the Bill between “Rod and Line”
and “Netting” Fishing Rights.  I can only presume, therefore, that the term
“Salmon Fishing Rights” is all embracing.  I am greatly concerned that, at a time
when Atlantic Salmon numbers returning to our shores is in decline, intensive
netting for commercial purposes may be undertaken in our Highland rivers and
estuaries should this bill become law in its present form.

I am also concerned that if the ownership of salmon fishings passes into the
hands of a community of crofters that, with the best will in the world, they would
have insufficient resources to maintain a healthy run of salmon in the rivers
entrusted to them.  River watching-for poaching will not stop-pool and bank
maintenance, spawning ground and habitat improvement and hatcheries are all
costly.  Without the lodges and fishing cottages to go with the fishings, the
community will find it difficult to get a proper income from their new asset and
thus find the ownership of them a financial burden-something that I am sure is
not intended by the sponsors of this bill.

With the threat of compulsory purchase hanging over the owners of Salmon
Fishings in the Highlands long term investment will be jeopardised.  Transferring
the right to purchase Salmon Fishings from Part 3 to Part 2 of the Bill will
immediately permit long term investment to resume to the benefit of the local
community.



J2/02/1/226

SUBMISSION FROM EAST KILBRIDE RAMBLER’S, CLIMBER’S AND
MOUNTAINEER’S ACCESS COMMITTEE

This committee met on Wednesday 12/12 to discuss the amended Bill.  It was felt
that at first sight a lot had been taken out of the original bill to make it much more
acceptable.  However on closer examination reading between the lines and
remembering the Rambler’s Association’s commitment to its members (our one
and only position is unrestricted access).  It falls very short, indeed it is claimed
by many to be a carefully constructed deception.  While it is true many of the
outrageous conclusion (Police involvement etc) have been removed when they
were shown to be unworkable.  We suggest however they were nothing more
than red herrings, easily put in, easily removed of no real consequence as they
were not meant to be included.  What in fact we now have is a much more tightly
controlled set up two-tier level of bureaucratic intervention by people who are put
there by what is referred to as “the control freaks”.  We now have councils, local
authorities, their employees, landowners and their lawyers on Access Forums.

Core Path Systems

To what extent will they exist, we can expect it will not mean a path control
system with a Ranger on top of the more remote West Highland Mountains but
where do they end, and after the set aside millions of pounds have been spent
where will the money come from to maintain them to the Legal Health and Safety
standard, could it be a fee from the ticket you will have in your hand?  Even the
lawyers can’t agree on this, why not?  You can bet the landowners will try to
dodge it being left at their door.

What kind of supposedly fair and open legislation allows the landowner to plough
up the path before he tells anyone? We are told that it would be investigated and
if he were deemed guilty he would pay the cost of reinstatement of the path.  We
await with bated breath the first instance.

Trespass

Yet again the lines between Trespass, No Trespass, Aggravated Trespass have
been suitably muddied.  We like to think that wee in Scotland have no law of
trespass if that is so let us hear it loud and clear in your spirit of openness what
do we really have?

The Access Code

According to the reading of the amended version this will be drawn together and
written down soon.  However, since at least early last summer the S.N.H had one
published for Glen Shiel and Cluanie Deer Forests, the back page also contained



the Principles of the Access Concordat, how can that be, even some ministers
have difficulty explaining this when asked we are certainly not aware of any
official or legally binding concordat.  There are many more disagreeable parts to
this bill.  Perhaps after all we should go back to the beginning.  What we had was
no acceptable but we suggest that perhaps we should not agree with the
direction that this is taking where we are being tied down to the bureaucratic
mischief of controllers, legal litigation on local access forms this will not lead us to
our stated aim that is long cherished by Scots (unrestricted access to the hills
and countryside), this bill will not achieve it for the mass of Scottish people it is
not what we had hoped would be achieved we have been yet again let down by
those we expected more from when push comes to shove.  Like most
compromises it could be worse than nothing.



J2/02/1/227
SUBMISSION FROM J DAVID BELL

This bill is a considerable improvement on the draft but there are issues which need
addressing:

1. Local Authority power to exempt land (Section 11).  If the LAs have these powers
they could be under landowner pressure to close off land, severely restrict access, or
bring in by-laws to impose unreasonable restrictions.

2. Exclusion of land on which crops are growing (6j).  Until the crop is well
advanced, how will walkers tell the difference between grass grown for hay or silage
and pasture?  What happens if a right of way is ploughed up and sown with crops
and the LA does not exercise its powers to order re-establishment of the path?  Does
the right of way legislation take precedence over the exclusion of land provision?

3. Golf Courses (9e).  Being on a golf course for recreation purposes would be
excluded.  Coastal footpath in East Lothian and Fife go along the edge of golf
courses and sometimes across the greens.  Also golf courses may be used for
sledging and skiing in snowy weather.  9e should therefore be amended so golf
courses have the same status as other land for recreational purposes.

4. Land set aside for a particular recreational purpose is excluded (6f).  Does this
mean grouse moors, deer forests or fishing beats?  Would they end up being closed
to the public for large parts of the year?

I hope the committee will consider these points in their deliberations.



J2/02/1/228
SUBMISSION FROM E SCOBBIE

Access

a) The Bill should allow for walkers etc, to respect access during times of land
management (ie deer culling, lambing etc.)
b) Landowners should not be liable for injuries sustained by persons exercising
their right of access – it would open up a huge insurance nightmare.

Crofting right to buy

a) The Bill threatens the river proprietors who at present pour money into their
rivers in employment, maintenance and re-stocking.  Rivers suffering from poor
returns will then suffer worse.  The end result could be that the crofters may never
even take up the opportunity to buy.  By then the river could be dead.  The
“compulsory” part of the clause should be removed.



J2/02/1/230

SUBMISSION FROM MRS E V MACDONALD-BUCHANAN

Inveran Estate

I understand that the Justice 2 Committee has called for written representations
to be submitted on the Land Reform Bill on the 21st December 2001.  On June of
this year I submitted I hope what can be regarded as a balanced and reasoned
commentary on the draft Bill at that time.  Having had an opportunity to now
consider the Land Reform (Scotland) Bill that was introduced to the Scottish
Parliament on the 28th November, I write to urge the Justice 2 Committee to
consider further the number of important elements.  These are:

Access

1. It is vital that the right of access is balanced with a requirement for people
taking access to behave responsibly.  The Justice 2 Committee will have
received extensive guidance on this aspect and as someone who is both
involved in the management of land and who recognises the opportunities for
access, I would urge the Committee to work hard to get the right balance.
Funding for the core footpath network and its ongoing maintenance is
essential.  Without the commensurate level of funding, the opportunities for
Scotland will be lost.

2. As a private individual, I am deeply concerned about the financial
responsibility that is going to be placed on me personally as a result of the
legislation in terms of liability.  Whilst changes have been made to the Bill in
this regard, it would appear that as an individual I remain exposed.

3. I am not clear about the extent of consultation that has taken place with the
police force in respect of nighttime access.  Sadly, crime is an issue and
concern even in the remoter parts of Scotland and it cannot make sense to
inadvertently make things easier for the criminal fraternity.

Crofting Community – Right to Buy

My fundamental difficulty is with the compulsory element.  Provision is made in
the second stage of the Bill for community acquisition but, quite simply, for a
crofting community to have a right to acquire from an unwilling party, appears
quite simply inequitable.

It is unclear as to how Community Acquisition is going to be assessed
economically.  The proposal is predicated on economic and social benefit to the
local community and yet absolutely no indication or detail has been provided on
either of these two points.  There can be no doubt that the proposals in
themselves have raised questions about private investment in the seven crofting



counties, and I would be interested to know if any work has been done on the
impact of this on the local economy and on employment opportunities and
whether any assessment has been made in terms of the impact of these
proposals on general confidence within business communities.

As an individual, I commit a considerable amount of time, effort and, indeed
direct finance to fisheries research.  This is a particular area that will be one of
the losers in the event of these proposals going forward.  How is this going to be
made up and at what and whose cost?

I would be most grateful if you could confirm that all of the deliberations of the
Justice 2 Committee will be publicly available and to advise on the methods that
you will be using to ensure that the people of Scotland are kept fully informed
about this process.  It affects all of the people of Scotland, because ultimately it is
they who will be required to fund these proposals, both initially and in sustaining
them in the future.



J2/02/1/232
SUBMISSION FROM HIGHLANDS AND ISLANDS ENTERPRISE

We welcome the publication of the Land Reform (Scotland) Bill and its introduction
to the Scottish Parliament.  Highlands & Islands Enterprise believes that land reform
can and will contribute substantially to the sustainable development of rural
communities, particularly in more remote areas.  We have already seen positive
impacts resulting from some to the community land acquisitions which have
occurred, without legislation in place, over the last few years. Enabling communities
to take control of land and other assets contributes substantially to enhancing the
self-confidence and self-esteem of the individuals concerned.  This, in turn, makes
for greater self-reliance, more entrepreneurialism and the like.  In Eigg for example,
we have evidence of modest population growth and employment creation.  New
small businesses have been created on the island, a programme to upgrade the
housing stock is underway, renewable energy schemes are planned and the island’s
environment is being improved through a woodland management scheme.

HIE created its Community Land Unit in 1997 as a positive step to encourage the
development opportunities we believe can eminate from land reform.  To date, the
Unit has assisted with 58 communities to acquire land.  This has involved the
purchase of smaller strategic sites, such as Port of Ness, Muiry Wood in Forres, as
well as the higher profile extensive acquisitions, such as, Eigg, Knoydart, Bhaltos
and Gigha.  In addition, HIE has offered technical assistance to over 150
communities, in the form of legal, valuation, community development, feasibility and
business planning advice.

HIE has contributed substantially to the comprehensive consultation process which
has led to the finalisation of the Bill.  We believe that the Scottish Executive have
listened to the wide range of views submitted on the draft Bill and have presented an
improved Bill to Parliament.  We acknowledge that many of our suggested changes
have been accepted and we are pleased to see these in the published Bill.

In particular, we support the ability of communities to acquire smaller plots of land,
as well as larger estates and this is catered for in the new Bill.  Similarly we
acknowledge the new proposed arrangements to give registered crofters a direct say
in the decision to acquire crofting land.

While these, and other proposals are welcome changes in the Bill, we believe there
are some further suggestions which the committee might wish to consider:

Part 1 - Access Rights
• We note and support the considerable changes made to the Access section.

Access to rural areas for informal as well as formal recreation is extremely
important to local economies, as our work on the impact of hillwalking and
mountaineering has shown.   We would simply wish to emphasise the need for
local authorities to be properly resourced in order to undertake effectively the
duties conferred on them by the Bill.



Part 2 - Community Right to Buy
We believe there are still a few changes which ease the process by which
communities can acquire land.  These are as follows:
• Registration of land.  Legitimate and representative existing bodies as well as

new ones should be allowed to register an interest in land, e.g., community
councils, community associations, local development trusts.

• Membership.  We note that the minimum number of people required to be
members of an acquiring community group has been reduced to 20.  This is
welcome.  We would like to re-emphasise, however, that the minimum
requirement of 20 still prohibits the involvement of partnerships or consortia
where actual membership of the company can be small.  For example, Eigg has
only three members (the local community association, the Highland Council and
the Scottish Wildlife Trust), Knoydart has seven.  The minimum number of
members should be three, if these comprise representative bodies or constituted
organisations, and at least one of these should be a community organisation.
The applicant body should have open membership, have community benefit as
its primary objective, be non-profit distributing and be democratically controlled.

• Definition of “community”.  The use of polling districts is not appropriate in
many rural situations.  Communities should be allowed to define themselves and
applications to Ministers should require the endorsement of the local authority,
local enterprise company or local economic forum.  The “building blocks” for
defining communities could be postcode areas.

Part 3 - Crofting Community Right to Buy
• Purchase of additional land.  While we welcome the inclusion of this

component, we remain to be convinced that there should be a size restriction.
The Land Court should be able to decide on the purchase of additional land on a
case by case basis.

We would be happy to provide further information to the Committee on any of the
above points, or any details of the work which HIE has been involved with over the
last four years.  Further, we would like to suggest that the Committee, as part of its
fact finding stage, should visit the Highlands & Islands, preferably to see one of the
existing community land owners in practice, e.g., the Isle of Eigg Heritage Trust.  We
now understand that we have been invited to give evidence to the Rural
Development Committee on 15 January and that our Chairman has been invited, in
an individual capacity, to give evidence to the Justice 2 Committee, on a date and
location to be decided.

We look forward to following the progress of the Bill through the Scottish Parliament,
contributing to the debate where appropriate, and assisting with its implementation
once enacted.  We believe that this piece of legislation has substantial potential to
assist in the sustainable development of rural communities.

S Cumming
Chief Executive



J2/02/1/234
SUBMISSION FROM DR D WILLIAMSON

In September, I wrote to the Deputy Justice Minister and to my MSP to register
my profound dissatisfaction with the draft bill.  A greatly improved amended
version has now been produced but it still, if passed in the present form, will be a
significant deterioration in the legal standing of ordinary citizens regarding land
access and use.  It now seems evident that the Government and its supporters
are determined to extinguish the common law advantages that Scots have
enjoyed for centuries.  It must be voted down unless major changes, as outlined
by Mountaineering Council of Scotland, Ramblers’ Association Scotland and
many other organisations, are incorporated.  Tens of thousand of Scots-many,
people who voted for this Government-are represented by such organisations
and, as evidenced by the huge response, most of us feel cheated and short
changed by authorities blind to popular feelings and concerned only with the
views and interest of a small minority of dominant landowners.  What a betrayal
of Donald Dewar’s vision.

The “Purpose of the Act” is mainly, it seems, to “regulate” not just to “confer”
access as the original stated, a significant new limitation and derogation.  Then
there are so many introduced “discretions”, “exemptions” and “exclusion”;
Ministerial (with no Parliamentary approval now required), Local Authority,
farmyards, croplands, land for recreational use….Such numerous new
uncontrolled limitations that the potential for harm to the general access right is
endless.

A Scottish Parliament General Election isn’t so far away.  I and a large number of
similarly disenchanted and deeply disappointed people will be set to sweep away
the representatives who destroyed this most hoped for raison d’être for
devolution should this unique opportunity be lost.



J2/02/1/235
SUBMISSION FROM THE SCOTTISH WILDLIFE TRUST

1. The Scottish Wildlife Trust has examined the Land Reform (Scotland) Bill as
introduced, particularly in the light of our letter of comment (29th June 2001) on
the Draft Bill.  In broad terms the Trust warmly welcomes the changes that have
now been made to the bill as introduced, compared to the previous consultative
draft bill.

Part One – Access and risk of damage or disturbance to the natural and
cultural heritage
2. In Part One the Trust particularly welcomes the new Section 26 and its related

provisions in Section 2.   These together largely meet the requirements which we
highlighted in our previous letter for powers to protect the natural heritage.  The
allocation of these powers to SNH as we suggested is appropriate  -  although we
would appreciate clarification from the Executive that SNH will be suitably
resourced to introduce and manage appropriate measures.   SNH resourcing is
important across a wide range of the Bill, not least the Access Code and its
promotion (S10).

As we recommended, we consider that these powers should also be extended to
encompass the cultural and historic heritage, with Historic Scotland being the
appropriate authority in that field.

3. We also welcome the clarification that liability is essentially unaffected by this Bill,
but it should go yet further and state clearly, as recommended by the Access
Forum, that access is at the individual’s risk, subject to the existing duty of care.

4. In relation to Local Access Forums (S24.4) we continue to regard it as essential
that the Bill be amended to include bodies representative of conservation
interests.

Part Two – The Community Right To Buy
5. The Trust’s experience as a founder member of the Eigg Heritage Trust and its

continuing representation as Directors on its Board has informed our view of this
part of the Bill.  The provisions of Section 31 (e) and (f) appear to allow for a
similar significant - but minority – stake in a ‘Community Body’ for conservation
organisations and charities.   However there should be further definition of a
‘community body’, to confirm the applicability of such arrangements as have been
shown to work so successfully on Eigg.  We therefore recommend that
Community Trusts or charities should be clearly stipulated as potential partners in
this section of the Bill.

We shall continue to monitor this important legislation ourselves and also through
Scottish Environment Link, through whom we may transmit any oral evidence
needed to the Justice 2 Committee at their hearing in January.

S Sankey
Chief Executive



J2/02/1/238

SUBMISSION FROM THE RIVER DOON FISHERY BOARD

Crofting Community Right to Buy

We, the River Doon Fishery Board, strongly oppose the proposal to allow Crofting
Communities the right to compulsorily acquire Salmon fishing rights.  We also
support the submission by the Association of Salmon Fishery Boards.

We oppose the above proposal because:

1. It allows for compulsory purchase of an individuals asset which is owned for their
own commercial use or pursuit of their leisure.

2. It will alienate owners of salmon fishing to the extent that they will be very unlikely
to spend money to improve fishing with the prospect of compulsory purchase
hanging over their heads.

3. It is unlikely that a Crofting community will have the necessary financial resources
to spend on preserving and improving the fishing.

P Kennedy
Chairman



J2/02/1/239
SUBMISSION FROM TORRISH ESTATE CO LTD

I write as Managing and Finance Director of the Torrish Estate Company Limited,
owners of one sixth of the whole of the river Helmsdale in Sutherland.

I am very concerned that the Land Reform (Scotland) Bill in its present form
allowing compulsory purchase could upset the existing management of the river
by the six Proprietors for the following reasons:

1. Capital Funding, which is very considerable, will not be available because
without security of title Trustees will be unable to sanction money for
investment and Owners will not be prepared to pay for capital improvements,
which are essential for the well being of the River.

2. The River, at present fully leased, makes a considerable contribution to the
local community and tourism and does not require any public funding.

3. The River requires continuance capital investment from outside sources,
which will not be available to crofting communities, who would only have
income from lettings.

4. Lack of expenditure will be detrimental to conservation, employment and the
local community.

A McCorquodale
Director



J2/02/1/240
SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR

I refer to the Land Reform (Scotland) Bill as introduced in Parliament on 27
November 2001 and the invitation from the Justice 2 Committee to submit written
evidence to the Committee.

At a meeting of the Comhairle’s Policy and Finance Committee on 11 December
2001 it was agreed that the Comhairle make representations to the Justice 2
Committee, focussing on the extent to which the changes made to the Land Reform
Bill fail to address the Comhairle’s concerns.  The attached comments reflect the
views of the Comhairle.

In addition, the Comhairle requests that a representative be invited to submit further
oral evidence to the Justice 2 Committee in January 2002, as indicated in the
Committee Press Release (CJ2 4/2001) issued on 28 November 2001.

I look forward to hearing from you in due course.

A MacLellan
Crofting & Biodiversity Development Officer
European & Development Services
Department for Sustainable Communities

[Reference should be made to the Comhairle’s response to the consultation on the
draft Bill dated 26 June 2001]

General Comments

1. We are extremely disappointed that so few of the Comhairle’s recommendations
were incorporated into the Land Reform (Scotland) Bill as introduced in
Parliament on 27 November 2001.

2. The Comhairle remains of the view that the ultimate goal of land reform should be
the greater community ownership and control of land. As such the right to buy
elements of the Bill (Parts 2 and 3) are considered before access rights (Part 1),
as was the case with our response to the consultation on the draft Bill.

3. The Comhairle requests that a representative be invited to submit further oral
evidence to the Justice 2 Committee in January 2002, as indicated in the
Committee Press Release (CJ2 4/2201) on 28 November 2001.

Crofting Community Right to Buy

The following comments relate to changes to Part 3 of the Bill, which is considered to
be of most relevance to the Western Isles:

4. The changes made to the Bill do not address the concerns raised in the
Comhairle’s response to the consultation on the draft Bill.



5. Crofting community ownership and management of land is considered to be vital
for ensuring the continued survival and sustainable development of these
communities.  However, the Comhairle’s recommendation that the Bill allows for
the establishment of a Western Isles Land Trust, as a way of encouraging
communities to exercise their right to buy has not been incorporated.

6. However, the Comhairle welcomes the extension of the definition of a crofting
community to include all croft tenants of crofts in the croft township associated
with the croft land who are resident within 16 kilometres of that township (section
68(3)(a).  In the Western Isles crofters may not be resident on a croft that they
work but are part of that community and should have the opportunity to support a
right to buy application.

7. It is of concern that, in the Policy Memorandum accompanying the Bill, it is not
envisaged that the crofting community right to buy will be frequently exercised
and reference is made to the cost and complexity of acquiring and managing land
as a community asset. It is therefore unlikely that the Executive’s aim of removing
the barriers to sustainable rural development by empowering crofting
communities will be achieved by this element of the Bill.

Community Right to Buy

The following comments relate to changes to Part 2 of the Bill:

8. As with the Crofting Community Right to Buy, the changes made to the Bill do not
address the concerns raised by the Comhairle.

9. In addition, the recommendation made to encourage and assist communities to
exercise their right to buy has not been incorporated.

10. However, the Comhairle welcomes the reduction in the minimum size of a
community body from 30 to 20 people and the retention of Ministerial discretion to
further reduce this requirement (Section 31 (1) and (2)) as some rural
communities may find it difficult to constitute such as a sizeable group.

Access Rights

The following comments relate to changes to Part 1 of the Bill.

11. The Comhairle welcomes the specific reference in Section 1 of the Bill to
‘responsible’ exercise of access rights and provision for determining what is
responsible exercise of access rights.  This goes some way to addressing the
Comhairle’s concerns about liability, given that there is no intention by the
Executive to change the existing law on liability and the ‘duty of care’ owed by the
occupier of land.

12. The Comhairle welcomes the inclusion of reciprocal obligations on landowners
and provision for determining whether an owner is acting responsibly (Section 3).
These changes are considered to be an improvement on the draft Bill.



13. The Comhairle welcomes the inclusion of grass grown for hay and silage in the
definition of cropped land excluded from access rights. This change to the Bill
addresses our earlier concern that access rights in such as crop could cause
significant damage.

14. The Comhairle believed that there was a need for the creation of a criminal
offence for those contravening the Access Code. Dropping the offence provision
from the Bill is of concern to the Comhairle as there is no longer a deterrent for
those who exercise access rights irresponsibly and contravene the Code.

15. The Comhairle, strictly for health and safety reasons, supported the temporary
suspension of access rights by landowners, and dropping of this provision may
make it more difficult for land managers to work and manage their land.
However, it is noted that the local authority has been given powers to warn and
protect the public from danger on land where access rights are exercisable
(Section 15).

16. The Comhairle recommended the involvement of landowner/manager and
community consultation in the establishment of the Core Paths Network.
Therefore, the requirement for local authorities to publicise their Core Paths Plan
and to consult local access forums and those living and working on the land
affected by the plan (Section 18) is welcomed.

Conclusion

17. Comhairle nan Eilean Siar is strongly of the view that the concerns raised in
response to the consultation paper on the draft Bill have not been addressed by
the changes made to the Bill, particularly those relating to the community and
crofting community rights to buy (Parts 2 and 3 of the Bill).

18. In addition, the suggestions made by the Comhairle to encourage and promote
community ownership as a means of continuing the survival of rural communities
have not been incorporated.

19. Given the extent to which the changes made to the Bill fail to address the
Comhairle’s concerns, the Comhairle requests that a representative be invited to
submit further oral evidence to the Justice 2 Committee in January 2002.



J2/02/1/241

SUBMISSION FROM WILLIAM MORTON

My son Gavin and I farm as William Morton & Co at Plewlands and Adamhill.

We are most unhappy about the content of the Land Reform (Scotland) Bill.

The creation of access rights will increase the problem which we already have with
men with lurchers on our land.  We are not far from Kilmarnock and access by the
general public over our grass fields could be a real problem with cows and their
calves being disturbed, particularly heifers in calf, mothers bolting and possibly
aborting, gates being left open and cattle generally being disturbed by people
possibly with a dog, even if it is on a leash.

We are especially worried that the Bill does not make the person enjoying access
responsible for his own actions and we worry about the consequences of a claim if a
member of the public is injured, say when upsetting a cow which is separated from
her calf.

We also are worried that there is no prohibition of access at night-time in the Bill,
with the local authority being left to restrict access rights at night.  Dairy cattle, like all
animals, require to rest at night and access over our land could be more of a
nuisance to us in the hours of darkness.

We do not like the Community Right to Buy Land provisions either.  The owner of the
land should be able to determine how he enjoys his land and what he does with his
land, within the scope of the Law, without outside interference.



J2/02/1/242

SUBMISSION FROM THE HISTORIC HOUSES ASSOCIATION OF SCOTLAND

The Historic Houses Association of Scotland (“the HHA”) represents the interests of
some 250 privately owned historic house, castles, and gardens in Scotland.  Forty-
three of these are regularly open to the public, with the majority of the remainder also
providing access on a less formal or commercial basis.  For comparison, the
National Trust for Scotland owns 17 similar properties which are open to the public.
HHA members are, therefore, substantial owners of historic properties in Scotland,
most of which remain in private ownership.

The HHA is pleased to have the opportunity to respond to the Justice 2 Committee’s
call for written evidence on the Bill, and our general comments follow below, with
more detailed comments contained in the attached appendix.  We note that the
Committee has asked that we should focus where possible on the changes made by
the Executive following consultation on the draft Bill and the extent to which these
have, or have not, addressed our concerns.  We also note that we have been asked
to comment on the Bill without sight of the revised Access Code.  Clearly, what
follows should therefore be read in this context and as a supplement to our
submission regarding the previous draft Bill.

We should state at the outset that we believe that this revised Bill has shifted the
balance quite dramatically away from the owners and managers of property in favour
of those who demand access to it.  The earlier draft Bill was unsatisfactory in this
aspect to our members, but the revised document, we believe, makes it even more
difficult for those who have been entrusted with nurturing and preserving our
heritage.  Indeed, the extent to which our members’ rights appear to be eroded may
be contrary to European human rights legislation and therefore challengeable if not
rectified.

Against this overarching background, the HHA still has major concerns about the
following aspects of the Bill:

• Ministerial Powers.  We note that the new draft introduces Ministerial powers to
modify the provisions of various sections of the Bill, a major change.  As a
general constitutional point, we believe that such powers should not be delegated
in this way and should remain with the Scottish Parliament as the legislative
authority.

• Temporary Restriction of Access.  The removal of owners’ rights to impose
temporary restriction of access is most worrying for our members, many of whom
operate their properties on a commercial basis for weddings, conferences, and
sporting events etc.  A general right of public access whilst such activities are
taking place is totally incompatible with successful commercial enterprise.  We
also believe that the 90 day rule is illogical and unfair; not only does 90 days
approximate roughly to the totality of the Scottish tourist season, but its
provisions make no allowance for properties which were forced to close due to
Foot and Mouth Disease during the qualifying period.  We believe, therefore, that



owners’ rights to impose temporary restriction of access should be re-instated in
the Bill and that the 90 day requirement should be significantly reduced.

• Owners’ Liability.  We do not believe that the effect of the Bill on owners’ liability
is yet sufficiently clear.  To say that the owner’s duty of care is unaffected is
inaccurate, if only because the Bill grants public access to areas where access
has not been available before.  Clearly, the owner’s duty of care in some cases
will be greatly increased.  We believe, therefore, that a clear statement that
negligence needs to be proved before owners can be deemed liable should be
incorporated in the Bill.   At the same time, we believe that denying owners the
right to put up signs like “Beware of the Dangerous Cliff” only serves to endanger
those whom the Bill seeks to assist in their enjoyment of the countryside.  Such
restrictions on owners should be removed.

• Night time access.  The Bill continues to make no distinction between day time
and night time access.  The HHA is concerned that unrestricted access to land at
night poses security risks if exercised in the vicinity of buildings, many of which
by their very nature are in remote locations.  We believe, therefore, that night
time access should be restricted to designated areas or by agreement for specific
recreational purposes, and the Bill amended accordingly.

These are our major concerns at this stage in the Bill’s consultative process, and
these comments should be read in conjunction with our more detailed comments
which are attached.  We wish to give evidence orally to the Justice 2 Committee and
other committees involved in addressing this Bill, and would ask that our desire to be
called be formally noted.   We will also be delighted to forward such further
information and briefing material that Committee Members might wish.

G Weaver
Chairman in Scotland

APPENDIX

1. Sections 4 and 8 – Ministerial modification

1.1 Section 4 of the Land Reform (Scotland) Bill (“the Bill”) empowers Ministers to
modify, by order, any of the provisions in Sections 2 and 3 of the Bill.  This gives
power to the Scottish Ministers to modify the requirement for access rights to be
exercised responsibly and the provisions relating to reciprocal obligations of owners.
The power is specifically stated to be that of either general modification, or the
making of specific provisions relating to specific areas, locations or classes of land,
or particular rights or activities.  It also extends to particular ways of using, managing
or conducting the ownership of land or any combination of those.

1.2 Section 4 goes on to permit Ministers to modify, either generally or by making
specific provisions, the provisions of Sections 9 (conduct excluded from access
rights), 14 (prohibition signs, obstructions, dangerous impediments, etc) and 22
(ploughing of paths).



1.3 Section 8 empowers Ministers similarly as regards the provisions of Sections
6 and 7 of the Bill (land over which access rights not accessible, and relative
supplementary and qualifying provisions).

1.4 The reference in the draft Bill to statutory instruments, which must first be
approved by the Scottish Parliament, has been removed from the Bill by the
Executive.

1.5 We believe that these provisions should not be capable of such
extensive variation by the Scottish Ministers.  The varying body for these
provisions should remain the Scottish Parliament.  We contend that such
powers to vary the legislation should not be delegated by the legislative body.

2. Inability to temporarily restrict access

2.1 The power of the owner of land to suspend access rights in the event of an
emergency, or in the event of the circumstances which had been set out in Section 9
of the draft Bill, has been removed from the Bill by the Executive.

2.2 We consider the removal of the right to suspend access in an
emergency to be of great concern.  Where an owner of land is aware of a
possible danger to persons exercising their rights of access, the owner of land
should be able to take steps to alert those persons to the danger.  In extreme
cases, this may mean a temporary exclusion from dangerous land.  The
removal of the right to exclude in emergencies by the Executive puts those
exercising rights of access in a position where they may injure themselves or
cause damage to themselves or the land over which they are taking access.

2.3 The inability to suspend access rights temporarily in other
circumstances is also of concern.  As an example, many owners of land
organise commercial activities on their land as a means of supporting the
property, which often includes the upkeep of an historic house.  Such support
is put at risk if commercial activities may have to be restricted through an
inability to prevent access while the activities are taking place.

2.4 Such commercial activities include weddings.  We consider it inappropriate for
persons to attempt to exercise rights of access over land where wedding guests wish
to enjoy an otherwise essentially private occasion.  If such weddings declined
because they became less attractive to potential guests (because the event could
not be conducted with any degree of privacy) then a further financial strain would be
placed on the owner of land in supporting the historic house.

2.5 Many owners of land permit recreational activities on land, including paint-ball
competitions, as a means of supporting the house and land.  If access cannot be
temporarily suspended during such activities, then recreational activities such as
paint-ball competitions could not be held, thus putting a further strain on the owner of
land in maintaining the property.

2.6 There are legitimate commercial activities which are carried on for the
benefit of the nation’s historic houses and surrounding land which will be



severely affected by the inability to temporarily suspend access rights.  The
inability to suspend access rights during an emergency is of grave concern.

3. Owners’ liability

3.1 Section 5(2) of the Bill states that “the extent of the duty of care owed by an
occupier of land to another person present on the land is not affected by this Part of
this Act or by its operation.”

3.2 It is inaccurate to say that the extent of the duty of care is not affected
by the operation of the Bill.  The very fact that a general right of public access
over land is created means that the duty of care will be greatly increased for
owners of land.  Persons will be able to take access over areas of land to
which they had no prior right of access.  This is compounded by the sheer
volume of access which will be taken, further extending the duty of care of the
occupier.

3.3 That owners of land are not permitted to erect warning signs or notices
where there may be danger or a risk of injury, or to fence off dangerous areas
of land, serves to endanger those wishing to exercise rights of access and
puts owners of land in a position where they are unable to assist those taking
access to do so safely.  This is an unacceptable restriction which greatly adds
to the strict liability placed upon owners of land.

3.4 Owners of land should not be faced with strict liability in the face of the
extended rights of access introduced by the Bill.  Persons alleging liability on
the part of an owner of land should be required to prove negligence on the part
of the owner of land in order to sustain a successful claim.

4. Night time access

4.1 The Bill fails to take account of our earlier comments relating to night
time access.  There must be a distinction made in the Bill between day time
and night time access.  Night time access poses a security risk to owners of
historic houses and serious threats to the safety of those that live there.

4.2 It is not sufficient for the question of night time access to be determined
by the (as yet unpublished) Scottish Outdoor Access Code.  The distinction
between night time and day time access should be included in the Bill.  The
Bill should be amended to permit restrictions on rights of access at night time
to designated areas or, by agreement, for specific recreational purposes.








