
J2/01/32/A

JUSTICE 2 COMMITTEE

AGENDA

32nd Meeting, 2001 (Session 1)

Tuesday 20 November 2001

The Committee will meet at 9.45 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Inquiry into the Crown Office and Procurator Fiscal Service (in private): The
Committee will consider lines of questioning for item 3.

2. Subordinate legislation: The Committee will consider written evidence received
in relation to the following motions—

(S1M-2424) Mr Jim Wallace: The Draft Small Claims (Scotland) Amendment
Order 2001—That the Justice 2 Committee recommends that the draft Small
Claims (Scotland) Amendment Order 2001 be approved;

(S1M-2425) Mr Jim Wallace: The Draft Sheriff Courts (Scotland) Act 1971
(Privative Jurisdiction and Summary Cause) Order 2001—That the Justice 2
Committee recommends that the draft Sheriff Courts (Scotland) Act 1971
(Privative Jurisdiction and Summary Cause) Order 2001 be approved.

3. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will take evidence from—

Paul Lockley, People Experiencing Trauma and Loss (PETAL).

4. Marriage (Scotland) Bill: The Committee will consider whether to report to the
Local Government Committee on the Marriage (Scotland) Bill.



Gillian Baxendine
Clerk to the Committee, Tel 85054

The following papers are attached for this meeting:

Items 1 and 3 – Inquiry into the Crown Office and Procurator
Fiscal Service

SPICe note on suggested questions for witnesses (PRIVATE
PAPER)

J2/01/32/1

PETAL information leaflet J2/01/32/2

Item 2 – Subordinate legislation

Note by the Clerk (TO FOLLOW) J2/01/32/3
Letter of 15 November from the Law Society of Scotland J2/01/32/4
Letter from Frank Maguire (TO FOLLOW) J2/01/32/5
Response(s) from Thompsons Solicitors on behalf of GMB
(TO FOLLOW)

J2/01/32/6

Letter of 16 November from Grigor & Young J2/01/32/8
Submission from Association of Personal Injury Lawyers (TO
FOLLOW)

J2/01/32/10

Letter of 16 November from Scottish Council on Deafness J2/01/32/11
Letter of 16 November from PAIN Scotland J2/01/32/12

Note by the Clerk (SSIs, Executive notes and summary of
consultation responses attached)

J2/01/31/2

Petition PE416 by Robert Parker on behalf of the GMB Union J2/01/31/3
Scottish Executive memorandum J2/01/31/5
Letter of 12 November from the Law Society of Scotland J2/01/31/6
Faculty of Advocates submission of 13 November J2/01/31/7
(above 31st meeting public papers recirculated to MEMBERS
ONLY as available on the Committee webpage under papers
for 14 November)

Item 4 – Marriage (Scotland) Bill

Note by the Clerk J2/01/32/9

Papers for information circulated for the 32nd meeting, 2001

Minutes of the 31st meeting J2/01/31/M
Petition PE408 by Ms Aileen McDermott on victims and
stalking - passed from the Public Petitions Committee for
information only at this stage

J2/01/32/7

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-31.pdf
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop1114.htm
http://www.scottish.parliament.uk/parl_bus/petitions/pe408.pdf


Papers not circulated:

Item 4 – Marriage Bill

Members may wish to refer to the Bill and accompanying documents available from
Document Supply Centre or at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#41
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J2/01/32/3
JUSTICE 2 COMMITTEE

The Small Claims (Scotland) Amendment Order 2001 (Draft) and the Sheriff
Courts (Scotland) Act 1971 (Privative Jurisdiction and Summary Cause) Order

2001 (Draft)

Note by the Clerk

Background

1. The Committee at its meeting on 14th November agreed to continue
consideration of these orders to its meeting on 20th November. The orders will
increase the small claims limit from £750 to £1,500 and the summary cause and
privative jurisdiction limit from £1,500 to £5,000.   Copies of the orders and
Executive notes were previously circulated along with petition PE416 from the
GMB union.

2. Paper J2/01/31/2 circulated for the 14 November meeting gives full background to
the orders.  This note summarises the submissions on the orders received since
they were lodged.

Petition PE416

3. The petition on behalf of the GMB Union asks the Parliament to review the civil
justice system as a whole before increasing the summary cause limit.  The GMB
has 90,000 members and it assists employees in industrial actions or in cases of
medical negligence.  The GMB was consulted in 1998 and a joint response was
provided by STUC on behalf of several unions including GMB.  The Executive
summary of consultation advises that the STUC submission criticised the extent
of the consultation paper and asked for a full civil justice review.

4.  The petitioner’s principal concerns in this petition are:

• decentralising knowledge and expertise from the Court of Session to Sheriff
Courts across Scotland will increase legal costs and be an administrative and
procedural burden on the Union’s resources;

• claims no consultation has taken place with the Union;
• in the area of personal injury, due to the law of precedence, advances in the

law made in the Sheriff Court lack the authority of such decisions in the Court
of Session;

• large proportion of the Union’s cases are £5,000 or less and GMB still wants
right to use Court of Session, especially in order to be heard by a jury, which
tends to award more damages in personal injury cases than judges do;

• claims for £1m may be simpler than £5000 and setting limits is subjective;
• there is no basis for the assertion that the Court of Session requires time to

look at more serious cases.

5. Thompsons solicitors on behalf of the petitioner wrote to the Convener on 13
November stressing that the union feel that they will be particularly disadvantaged
if the changes proceed and mentioning again the perceived lack of consultation.
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Thompsons also suggest that STUC and other major unions share these
concerns.

6. Following the meeting on 14 November, the GMB were invited to comment
further, particularly on the issue of consultation.  In their reply of 19 November
(J2/01/32/6), Thompsons acknowledges that the GMB was consulted through the
STUC in 1998.  However, the union points out that there was a “sizeable majority
of the consultees” then who were either against the proposals or against
implementation without further review.  Since the SSIs were withdrawn last year,
“little has changed” in that no civil justice review has taken place despite a
number of consultees calling for one.  Again, they see no need for such a
“substantial increase” in the limits, well above inflation, as there is no pressing
need to remove cases from the Court of Session, and questions how the Sheriff
Court will deal with the increased workload and more specialised nature of cases,
ie personal injury cases.

7. The Committee also asked for information about cases settled out of court.
Thompsons (J2/01/32/18) has written that, at short notice, it has not been
possible to get information on this.  The Deputy Minister on 14 November noted
that this would be an issue that the Executive would attempt to include in its
research and monitoring of the changes.  However, Thompsons had comments to
make on the recovery of expenses - “solicitors acting for the GMB will recover a
much smaller amount” than they would in the Court of Session, even if the
summary cause table of fees is amended.

Other responses

8. The committee has also received submissions from the Law Society, the Faculty
of Advocates, PAIN Scotland, Scottish Council on Deafness, Frank McGuire on
behalf of Clydeside Action on Asbestos, Grigor & Young, Govan Law Centre,
Transport and General Workers Union, Scotland and the Association of Personal
Injury Lawyers.

9. These are attached and are summarised below.

10. The Law Society were consulted in 1998 and at that time (see Executive’s
summary of consultation, para 41-2) their view was:

• in favour of a civil justice review
• small claims limit: increase to £1500
• summary cause: at most support increase to £3000.  Practical difficulties

highlighted if the limit were substantially increased and practical advantages
for claimants in using Court of Session.

• concern about finding time in sheriff courts for lengthy personal injury cases.

11.   The Law Society submission on the present draft orders sets out their present
views:

• small claims: as in 1998, continue to support increase in small claims limit to
£1500, subject to removal of personal injury cases from small claims
procedure;

• summary cause: satisfied that the review of Summary Cause rules has
addressed their concerns – now support the increase to £5000 but will be
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making representations to Lord President to ensure that successful parties
can recover costs;

• more shrieval resources are likely to be needed to deliver the proposed
timescales.

12. Following the 14 November meeting, the Law Society were invited to comment
further on their change of view since 1998.  Their further response (J2/01/32/4)
says subject to the points raised in their previous letter, they are now satisfied
because:

• intended significant changes to the Summary Cause Rules;
• the range of responses received to the 1998 consultation;
• have had the opportunity to address the Lord President’s Advisory Committee

(LPAC) on Summary Cause fees.

13. In a further letter of 19 November, the Law Society (J2/01/32/15) attaches the
submission it sent to the Justice and Home Affairs Committee in February 2000,
indicating that it has been assured by the Executive that its representations have
been taken into account in preparing the new summary cause rules.  In addition, it
encloses a copy of a letter of 19 November, sent to all Deans of local faculties
and societies of solicitors updating solicitors on the progress of the Orders.

14. The Faculty of Advocates were consulted in 1998 and at that time (their full
submission is attached to their latest submission) their view was:

• in favour of a civil justice review;
• small claims: restrict increase to inflation;
• summary cause: restrict increase to inflation.  Concerns included denial of
access to Court of Session, effects on consistency of decision making, threat to
future of Court of Session as court of first instance, burden on sheriff courts,
reduction in percentage of ordinary causes before Sheriff Courts.

15. The Faculty’s submission on the current draft orders sets out the following view:

• same concerns remain as in 1998 and still recommend no change before a
general review of civil justice;

• draws attention to higher disposal rate in Court of Session compared to Sheriff
Courts; pressure on shrieval time increasing leading to delays and higher
costs;

• at most, support inflationary increases to £1500 for small claims and £2500 for
summary cause.

16. PAIN Association Scotland (J2/01/32/12) wrote on 16 November that the
Association “has been advised” that the Orders will remove all cases under
£5,000 from the Court of Session, and would remove the ability of those suffering
from chronic pain in consequence of injury from being able to acess the expertise
of judges of the Court of Session or a civil jury in assessing the compensation
claims.  The Association draws a comparison of the limit changing from £1,500 to
£5,000 with the impact of wage loss, in that those who are able to return to work
within 9 months of an accident will effectively be penalised.  Based on the
minimum wage, 9 months wages would be £5,000 approximately.  Again, the
comment  is made that low value claims can be inherently complex and that any
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monetary limit is essentially arbitrary.  They wish the increase in the summary
cause limit to be rejected.

17. On 16 November, the Scottish Council on Deafness (J2/01/32/11) wrote that they
are concerned about the lack of consultation, in that “all claims for compensation
for occupational hearing loss” will be removed from the Court of Session to the
Sheriff Court.  The organisation works with deaf and hard of hearing people who
have acquired hearing loss through work and asks that the organisation be invited
to present its views to the Committee.

18. At the 14 November meeting, the Deputy Minister for Justice pointed out that
these changes might be helpful to some personal injury litigants who had
complained about the delays to cases in the Court of Session.  The committee
therefore invited comments from Frank Maguire, on behalf of Clydeside Action on
Asbestos (J2/01/32/5).  Mr Maguire commented that:

• notice of these Orders and their relevance to the petiton should have been
given to the Committee when last considering the petition on 24 October;

• the petition relates to procedures in the Court of Session;
• Clydeside Action on Asbestos or Clydebank Asbestos Group were not

consulted;
• will remove a significant number of asbestos cases from the Court of Session;
• cases heard in the Sheriff Court will be denied a jury trial, as not available

under Sheriff Court procedure;
• summary cause procedure ill suited to personal injury litigation;
• Summary Cause procedure has too many failings: postponing of hearings,

hearings only allocated for one day, availability of Sheriffs with experience in
hearing asbestos cases and use of skeleton defences.

19. On 16 November, Grigor & Young, Solicitors (J2/01/32/8), wrote “extremely
concerned that there has not been consultation with the profession”, although
understand that the Law Society has written approving the changes.  They ask
that the Committee reject both Orders, “until all views can be canvassed
thoroughly”.

20. On 19 November, the Govan Law Centre (J2/01/32/13) wrote that the Orders will
have a significant impact on access to civil justice in Scotland.  The main points
raised in their letter are:

Small Claims Order

• will increase the number of litigants unable to apply for civil legal aid;
• landlord and tenant breach of contract cases, defender debt cases and

consumer law cases often as complex as personal injury cases;
• commercial/insurance companies will be unfairly advantaged as most

claimants will be unable to secure legal representation;
• questions whether the small claims SSI is ECHR compliant – by reducing

access to civil legal aid to persons of low means denies right to a fair hearing;
• premature for the Executive to alter jurisdictional limits when considering a

review of the Sheriff Court debt recovery system;
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Sheriff Courts (Privative Jurisdiction and Summary Cause) Order

• will increase the number of people that can access legal advice however, as
legal firms are reluctant to take on summary cause actions because of the low
rate of remuneration, the result will be an unmet legal need;

• not clear if changes to summary cause rules will address the recovery of
solicitors “irrecoverable sums”;

• will penalise housing, social welfare litigation and test case work where cases
fall below the limit but involve an immense level of work;

• reduction in recoverable expenses will affect the Centre’s ability to cross
subsidise non-paying legal work.

21. The Transport and General Workers Union (J2/01/32/14) submitted a response
on 19 November. Their views are as follows:

• concerned that they were not consulted;
• will increase the number of cases dealt with by the Sheriff Court where

previously heard by the Court of Session;
• costs will be increased for the Union and claimant with cases delayed by the

need to contact local lawyers;
• no longer be able to provide free legal assistance scheme.

22. Association of Personal Injury Lawyers (J2/01/32/10) sent a submission on 19
November.  They have commented as follows:

• strongly opposed to the increase of the summary cause limit to £5,000 on the
grounds that the change will reduce injured victims access to justice;

• procedures in Sheriff Court unsuited to some personal injury claims -
complexity of issues and development of law of precedence;

• Court of Session judges have developed an expertise in personal injury cases.
There are unlikely to be many reported decisions in the Sheriff Court.
Decisions of Sheriffs would carry less weight than decisions made by Court of
Session judges.  Could lead to disparity in the approach to personal injury
claims;

• concerned about the ability of personal injury claimants to recover
unrecovered costs.  These costs are currently borne by solicitors.  This could
have the effect of requiring injured clients to meet unrecovered costs
themselves or solicitors ceasing to take on personal injury claims under
£5,000.

Procedure

23. The instruments were laid on 25 October and are due to come into force on
1 April 2002.  Under Rule 10.6, the draft Orders being subject to affirmative
resolution, it is for the lead committee to recommend to the Parliament whether
the instruments should come into force and to do so before 26 November 2001.
The Minister for Justice has, by motions S1M-2424 and 2425 (set out in the
Agenda and continued from last week), proposed that the Committee
recommends the approval of the Orders. The Deputy Minister will attend to speak
to and move the motion. 90 minutes is allowed for debate for each order but as
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the Committee has already debated for an hour last week, the maximum
remaining time for debate is two hours.

24. At the end of the debate, the Committee must decide whether or not to agree to
the motions, and then report to the Parliament accordingly. Such a report need
only be a short statement of the Committee’s recommendations although it can be
a fuller report if the Committee considers that appropriate.

19 November 2001 Clerk to the Committee



J2/01/32/4

0131 476 8124

0131 226 7184

The Clerk LS.44/2/BAR/LAA
Justice 2 Committee
Scottish Parliament  

14 November 2001

Dear Madam

Draft Small Claims (Scotland) Amendment Order 2001
Draft Sheriff Courts (Scotland) Act 1971 (Privative Jurisdiction and Summary Cause) Order 2001

I refer to my letter of 12 November and to the debate which took place before the Committee today
(Wednesday).   I was sitting in the public gallery and noted the Convener’s comments about the Society’s
change in its position since we responded to the original consultation in 1998 (not 1999 as wrongly stated
in my previous letter).  

When the Society responded to the Lord Advocate’s Consultation we recognised that there was a case for
an increase that allowed for some future inflation as well as taking account of past inflation. At that time
we did not think that any higher increase was justified having regard to the rules which were then in place
(and which remain in place).  Since then the Society has been fully involved through our representatives
on the Sheriff Court Rules Council in a fundamental and thorough review of the Summary Cause Rules.
  Included in that review - as the Minister said - is a completely new part of the Summary Cause Rules
dealing with personal injury cases.

We are now satisfied that, having regard to (a) the significant improvements in the Rules; (b) the range of
responses that the Lord Advocate received in 1998 and (c) the opportunity we now have to address the
Lord President’s Advisory Committee (LPAC) on Summary Cause fees - particularly in light of the
Minister’s comments at the debate today - an increase in the privative jurisdiction of the Sheriff Court and
the Summary Cause limit to £5,000 is appropriate and deserves our support, subject to the comments made
in my letter of 12 November 2001.

Yours faithfully

Bruce A. Ritchie
Director (Professional Practice Department)



J2/01/32/5

Letter of 16 November from Frank Maguire, on behalf of Clydeside Action on
Asbestos

I thank you for your letter of 14th November 2001.

These matters are obviously very well advanced.  The Minister has referred to
Summary Cause procedure being advantageous for personal injury claims and
therefore beneficial to asbestos cases.  The Minister is obviously well aware of the
Petition on behalf of Clydeside Action on Asbestos.

As the Committee are also aware, the Minister and the Lord President had been
asked for their views in relation to the Petition on behalf of Clydeside Action on
Asbestos.  The replies are unsatisfactory.

However, there has been no mention made by the Minister in his response to the
Petition, which directly related to civil procedures of these present developments and
which it seems he had in mind as improving the situation.  We would respectfully
state that the Minister should have brought this matter to the attention of the
Committee if he considered it to be relevant (as he is now stating) to that Petition.
That would have enabled the Committee to give it due consideration in relation to
the matters raised in the Petition.  It would also have greatly assisted the Reporter
who is currently carrying out an investigation into the matters raised by the Petition.

In any event there has been no Consultation at any stage with Clydeside Action on
Asbestos or Clydebank Asbestos Group in relation to these proposed orders.  We
therefore find it difficult to see how the Minister, not having so consulted, can make a
representation that it is beneficial to such cases.

We have done all that we can to raise this with the Groups and the earliest we can
arrange a meeting is Friday 23rd November when we can provide you with a suitable
response.  Given that they have never been consulted on this matter before it is very
difficult to respond within a few days.  Furthermore, the Groups are indeed grateful
that the Committee has not taken any affirmative action in respect of the Orders
pending that situation being remedied.

We can make some preliminary comment just now on the basis of the precis of what
the Minister for Justice said as outlined in your letter of 14th November 2001.  With
regard to asbestos cases what apparently has not been said by the Minister and
made clear to the Committee is that these Orders will have the effect of removing a
significant number of asbestos cases from the Court of Session by increasing the
limit below which such cases cannot be taken in that Court.  The complaint in the
Petition is one of improvement of the Court of Session procedures.  That remedy we
respectfully suggest should not have a response of avoiding the problem in the
Court of Session and removing it to the Sheriff Court.  Furthermore, these cases
would be denied a Jury Trial which is not available in the Sheriff Court.

As for the Summary Cause procedure it has mainly been designed for consumer
matters and is well known to be ill suited to personal injury.  We do not envisage that
the reaction from Clydeside Action on Asbestos and Clydebank Asbestos Groups to
proposals that the cases are to be dealt with in the same way as consumer disputes
will be one of welcome.
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In addition, there are many failings in the Summary Cause procedure:- the Sheriff
Courts postponing Hearings which have been fixed, only allocating Hearings for one
day, questions of experience of Sheriffs with regard to asbestos cases, and the ever
present problem in the Court of Session also present in the Summary Cause
procedure of the defenders not putting forward full and candid Defences (a matter
which has still not been addressed by the Minister or Lord President).

We will be in further contact in early course and would again re-iterate that the
Groups are grateful that the Committee have given them the opportunity to respond
in light of their current Petition.

Yours sincerely

Frank Maguire
THOMPSONS







J2/01/32/9
JUSTICE 2 COMMITTEE

Marriage (Scotland) Bill

Note by the Clerk

The Marriage (Scotland) Bill was introduced on 13 November 2001.  The objectives
of the Bill are—

• to permit civil marriages to be solemnised at locations other than registration
offices;

• to authorise local authorities to license locations for that purpose and to charge
fees to meet related costs and for connected purposes; and

• to enable the Registrar General for Births, Deaths and Marriages to give
guidance on the above to local authorities (paragraph 2, Policy Memorandum).

Subject to Bureau approval on 20 November, the Bill will be referred to the Local
Government Committee as lead committee, and to the Justice 1 & 2 Committees as
secondary committees because the topic of marriage more generally falls within the
remit of the Minister for Justice.  The Committee is invited to consider whether it
wishes to examine the Bill at Stage 1 and report to the Local Government Committee
on its findings.

16 November 2001



J2/01/32/10

Submission of 19 November from the Association of Personal Injury

Lawyers

The executive committee would like to acknowledge the assistance of David

Short, Executive Committee Member, APIL for assisting with the preparation

of these submissions.

Any enquiries in respect of these submissions should be addressed, in the

first instance, to:

Annette Morris

Policy Research Officer

APIL

11 Castle Quay

Nottingham

NG7 1FW

Tel: 0115 958 0585

Fax: 0115 958 0885

E-mail: Annette@apil.com

THE DRAFT SHERIFF COURTS (SCOTLAND ACT 1971 (PRIVATIVE

JURISDICTION AND SUMMARY CAUSE) ORDER 2001

1. The Association of Personal Injury Lawyers (APIL) was formed in 1990

and represents around 5000 solicitors, barristers, legal executives and

academics whose interest in personal injury work is predominantly on

behalf of injured claimants.  We currently have 106 members in

Scotland who, in all likelihood, act for the majority of personal injury

victims in the jurisdiction.  The aims of the association are:



• To promote full and prompt compensation for all types of personal

injury;

• To improve access to our legal system by all means including

education, the exchange of information and the enhancement of law

reform;

• To promote health and safety;

• To alert the public to dangers in society such as harmful products and

dangerous drugs;

• To provide a communication network exchanging views formally and

informally.

2. APIL strongly opposes clause 3 of the Sheriff Courts (Scotland) Act

1971 (Privative Jurisdiction and Summary Cause) Order 2001, which

seeks to raise the summary cause limit from £1,500 to £5,000, in so far

as it will impact upon personal injury litigation.  Our opposition stems

from our concern for the likely effect such an increase would have on

the ability of injured victims to achieve access to justice. We urge the

Justice 2 Committee to reject the draft Order in its current form.

3. Whilst it may appear advantageous to increase the summary cause

limit to £5,000 for certain types of cases, we would like to draw the

Justice 2 Committee’s attention to the potential effect on the ability of

injured victims to achieve access to justice.  Firstly, we are concerned

that the abbreviated summary cause procedures in the Sheriff’s Court

would be unsuited to some personal injury claims.  It would be a

mistake to equate the value of a claim with the complexity of the issues

involved.  Many personal injury claims may have a value below £5,000

but still involve extremely complex issues, for example, industrial

disease cases.  The summary cause procedures could prevent the

necessary analysis of the issues involved and impact upon the

development of the law in this area.



4. Secondly, we are concerned about the impact of such an increase on

the quality and consistency of decision making that is currently

achieved within the Court of Session.  Personal injury law has

developed into a specialised area of law and the Court of Session

judges have developed the necessary expertise to deal with personal

injury claims.  Practitioners rely greatly on reported decisions and the

precedents created by the Court of Session to analyse claims, advise

clients and develop strategies.  It is imperative, in the interests of

justice, that injured victims with similar claims should be treated equally

and in accordance with the same law and legal tests.  The problem

with increasing the summary cause limit is that more personal injury

claims would be dealt with in the Sheriff Court in which there would be

unlikely to be many reported decisions and where the decisions of

Sheriffs would not carry the same weight as Court of Session Judges.

This could lead to disparity in the approach to personal injury claims

and so to an unfairness, which in our view, would be unacceptable.

5. Finally, the ability of an injured victim to achieve access to justice will

be affected by the recoverability of legal costs in claims falling within

the summary cause limit.  Whilst the issue of legal costs may seem far

removed from the issues under consideration it is important to note that

legal costs are inextricably linked to the issue of access to justice.

Despite a common misconception, legal costs are incurred personally

by injured clients and not by their legal representatives.  Where,

however, the injured client is successful in his claim for damages, he

will be able to recover his legal costs from the losing party.

6. In summary cause actions the successful litigant is unlikely to recover

any more than 50 per cent of the legal expenses incurred to his legal

representatives.  At the moment, because the limit is so low, this

affects a relatively small number of personal injury claims.  It is

common for personal injury solicitors, therefore, to bear the burden of

these unrecovered costs despite the fact that they are not legally

obliged to do so.



7. If the summary cause limit is increased as proposed to £5,000,

however, a much larger number of personal injury claims will be

subject to the costs rule outlined above.  We fear that in this situation

solicitors will be unable to continue to carry the increased financial

burden of unrecovered costs on behalf of their clients.  Legal

representatives are likely, therefore, to either:

• Require the injured client to meet the unrecovered costs

themselves; or

• Cease to take on personal injury claims with a value below £5,000.

8. In the first situation, injured clients of modest means would be required

to pay the legal costs out of their compensation.  This is unacceptable

because compensation is carefully calculated to meet the losses and

expenses caused by the relevant injury, such as medical treatment or

nursing care.  Alternatively, the injured victim of modest means could

be unable to pursue his claim and so be unable to access justice.  This

would result in that victim being unable to access the money he needs

to cope with his injuries.

9. It certainly appears that the proposed increase in the summary cause

limit will lead to injured victims in Scotland being treated far less

favourably by the Scottish civil justice system than their counterparts in

England and Wales.  We would be happy to assist the Justice 2

Committee to collate further information on this point.

10. We have previously submitted that in view of the fact that the summary

cause limit has remained at £1,500 for a number of years, the

summary cause limit could be increased to £3,000 to reflect inflation

and we reiterate that submission.  Alternatively, if the limit is increased

to £5,000 we submit that personal injury claims should be excluded.



11. In conclusion, we are extremely concerned about the effect the

proposed increase in the summary limit may have on access to justice

for the victims of personal injury.  Such victims are already in a

vulnerable position as a result of their injury and this vulnerability

should not be exacerbated by a change in jurisdictional rules.



J2/01/32/13
Briefing note of 19 November from the Govan Law Centre

Access to justice implications from the Small Claims (Scotland) Amendment Order
2001 and Sheriff Courts (Scotland) Act 1971 (Privative Jurisdiction and Summary

Cause) Order 2001

It is understood that the above noted draft Scottish Statutory Instruments (SSIs) will
be reconsidered by Justice 2 on Tuesday 20 November 2001.  We apologise for
submitting this briefing note at short notice, but believe that the proposed orders will
have a significant impact on access to civil justice in Scotland.

Law Centres are staffed by qualified solicitors working within an independent legal
practice under the auspices of a voluntary community management committee, but
like private law firms, are regulated by the Law Society of Scotland. All income
generated by the legal practice is the property of the law centre, to be held in trust
for the purpose of using legal skills and remedies to tackle poverty, unmet legal
need and to disseminate legal know-how within our community.

In our view, it is important that we voice the interests of our client base (typically
those living in poverty, debt, and/or inadequate housing conditions). Ordinarily we
would prefer to co-ordinate a collective response through the Scottish Association of
Law Centres (SALC). However, there is insufficient time to do so. This note
therefore attempts to illustrate the likely impact of civil jurisdiction changes from the
viewpoint of Govan Law Centre clients.

1.        Background

Proposed civil jurisdiction reforms were first mooted in a consultation document
issued by the Scottish Courts Administration on behalf of the Lord Advocate in July
1998.  Reforms were announced – in the midst of the Ruddle affair - before the
Justice Committee by Justice Minister, Jim Wallace MSP on 31 August 1999. The
decision to double the small claims limit to £1,500, and more than triple the
summary cause limit to £5,000, took many practitioners by surprise. The orders
were subsequently withdrawn when concerns were acknowledged, and on 18 April
2000, the Justice Minister wrote to the then Convenor of the Justice and Homes
Affairs Committee (Roseanna Cunningham MSP) to advise that:

“The orders will be re-laid when concerns which prompted their withdrawal
have

been addressed. Concerns which had been raised included the need to have
in place

new procedural rules, particularly in relation to Summary Cause procedure,
and also

an amendment to the Table of Fees payable to solicitors in Summary Cause
actions.

These are not matters for Ministers”.1

                                                
1 Justice & Home Affairs Committee minutes & papers for 2 May 2000; 16th Meeting, JH/00/16/A.
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On 14 November, the Deputy Justice Minister (Iain Gray MSP) appeared before the
Justice 2 Committee (Meeting 31, 2001) and confirmed that:

“The purpose of the orders is to improve access to justice and to provide a quick
and

inexpensive outcome for claimants” (col 588).

We would like to examine the likely effect of these orders as against the Deputy
Justice Minister’s stated policy aim of improving access to justice.

2.        Impact of the Small Claims (Scotland) Amendment Order 2001

The effect of the Small Claims (Scotland) Amendment Order 2001 is to restrict
access to the civil legal aid scheme for all cases other than ‘personal injury actions’.
In so doing, the order will have a positive and negative consequence - (a) the
welcome provision of access to civil legal aid for eligible small claim reparation
litigants and (b) the unwelcome erosion of civil legal aid for all other litigants.

In 1998, Scottish Office research confirmed that the small claims system was
responsible for restricting access to justice in personal injuries cases.2  Key findings
from this research included the following conclusions:

• Personal injury claimants found it difficult to assess the legal basis of their
claim without legal advice.

• Advice agencies were unable to provide personal injury claimants with legal
advice and assistance.

• Unassisted personal injury litigants found it difficult to pursue their action at
full (proof) hearings, and were rarely successful when they did so.

• Unassisted claimants were particularly vulnerable in personal injury litigation
because they were more likely to come face to face with litigation and
reparation specialists in court.

At present, there is no civil legal aid provision for litigants raising small claims
actions. Accordingly, under the draft order all actions under £1,500 (other than
personal injuries) will no longer be eligible for civil legal aid. In short, this means that
people will be expected to conduct such litigation themselves, without qualified legal
representation (unless they can pay for same).

Individuals are unlikely to obtain adequate representation from the voluntary advice
sector – which is principally geared up to disseminate high volume generalist advice
and helpful information. For example, in 1998, a Citizens Advice Scotland (CAS)
survey stated that in Scotland there were only “3 CABx representatives involved in
small claims representation ‘often’, 13 in the eviction court ‘often’ and 45 in the
employment tribunal ‘often or very often’”.3

                                                
2 In the Shadow of the Small Claims Court – the impact of the small claims court on personal injury litigants
and litigation. Elaine Samuel, Legal Studies Research Findings No. 18 (1998), Scottish Office. Available at -
http://www.scotland.gov.uk/cru/resfinds/lsf18-00.htm

3 See further July and August 1998 editions of SCOLAG Legal Journal.
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What we see in the small claims court is the practice of creditors and businesses
employing solicitors and specialist practitioners, and individuals either failing to
appear, or attempting to represent themselves. This ‘inequality of arms’ is not good
for civil justice.

We are concerned that any further erosion of civil legal aid will have an adverse
impact upon our client base. While law centres provide a free service, they rely upon
the civil legal aid scheme in order to enforce their clients legal rights though the
courts. The following example (taken from a law centre case) attempts to illustrate
this problem.

Case example
Mr S and family reside in a housing association flat in Glasgow. The family
are in receipt of income support. The ceiling in Mr S’s living-room and
bedroom shows structural cracking. He is about to complain to his local office
when part of the ceiling collapses, damaging various items of moveable
property. The claim is valued at £1,250 (for replacement of goods, together
with an element of solatium, i.e. inconvenience, and upset). A claim is
intimated, but repudiated by solicitors acting on behalf of the landlord, upon
the basis Mr S failed to notify the landlord of the disrepair. Mr S has a breach
of contract claim.

He applies for civil legal aid to raise summary cause proceedings. The
landlord intimates its objection to this, but Mr S obtains civil legal aid. An
architect’s report for Mr S (cost £225, paid for under advice and assistance)
had confirmed that the cracking, and subsequent ceiling collapse, occurred
due to previous defective repairs by the landlord. Just as the summons is
about to be raised the landlord offers £1,000 to settle, together with legal fees
and outlays on Chapter 10 (the extra-judicial scale). Mr S accepts and
obtains £1,000.

Under the new SSI, Mr S would not have been able to apply for civil legal aid. He
would have been expected to prepare and run his own case at the sheriff court, as a
small claims action.  It is our position that he would have been unable to do so, and
could have had little prospect of success due to complexity of fact and law.

The Scottish Office research (cited supra) in our experience can be extrapolated to
many landlord and tenant disputes concerning disrepair, dampness, and burst pipes
etc.,  Such cases are not categorised as ‘personal injury’, but often involve issues as
complex, if not more so, than reparation cases.

It is important to note that solicitors acting for commercial/insurance companies
often do not negotiate until they are faced with the prospect of litigation. The
removal of civil legal aid in landlord and tenant breach of contract cases under
£1,500, will result in insurance companies being free to repudiate claims, in the safe
knowledge that most claimants will be unable to secure legal representation.
In our experience, complex issues of fact and law also arise regularly in defender
debt and consumer law cases. For example, a recent law centre case involved a
less than reputable lender pursing a £1,000 loan agreement. The defender, in
receipt of incapacity benefit, disputed he had ever signed the agreement. An expert
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handwriting report was obtained, civil legal aid applied for, and the action defended
successfully.

Other regular problem cases include hire purchase default cases where all sorts of
expensive irrecoverable charges (e.g. invented costs and de facto penalties) are, in
practice, added on to the debt. Again, while such cases are not necessarily
‘everyday’, they do occur. With access to civil legal aid, many irrecoverable debt
cases can be successfully challenged.

Debtors have to deal with complex issues arising from the Consumer Credit Act
1974, the Sale of Goods Act 1979, Sale and Supply of Goods Act 1994, the Unfair
Terms in Consumer Contract Regulations 1994 and the Unfair Contract Terms Act
1977. Legal complexity is not necessarily related to financial value, and a significant
number of legal disputes of ‘low value’ nevertheless concern complex areas of law.
Under the SSI, many defenders would automatically be denied the right to apply for
civil legal aid.

The Justice 2 committee may wish to take evidence on whether the small claims SSI
is European Convention compliant.4 For example, where a citizen on low means has
a complicated defence or legal claim (in terms of fact and/or law) the proposed SSI
could deny that citizen the right to a “fair hearing”, by removing the ability to obtain
legal representation.  The fact that a sum sued for is less than £1,500, does not
necessarily mean that the case is of small importance – for example, pursuing or
being pursued for £750 to £1,499 when household income is low is a serious matter.

This gives rise to the fundamental question: who will benefit from this order? It is fair
to note that the small claims court, generally, is used largely by the business and
credit sector to enforce and pursue debts. Indeed, it is often referred to as the
‘debtor’s court’ in Glasgow and in other sheriff courts in Scotland.

In 1998, the Lord Advocate estimated that if the small claims limit was doubled to
£1,500, approximately 76% of all sheriff court actions would be small claims.
Leaving aside reparation actions, this would mean that most civil actions in the
sheriff court would be ineligible for civil legal aid.

In Striking the Balance – a new approach to debt management, the Scottish
Executive working group recommended the creation of a new debt arrangement
scheme in Scotland. It is understood that the Scottish Executive is considering a
comprehensive diligence review for Scotland.

Is it not premature and inconsistent to alter jurisdiction limits, when the Scottish
Executive is considering a radical overhaul of the sheriff court debt recovery
system?

                                                
4 As required by the Scotland Act 1998, and the Human Rights Act 1998. For example, Article 6 to schedule 1
of the Human Rights Act 1998 safeguards the right to “a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law”. Implicit in the requirement for a “fair hearing” is the
principle of equality of arms between litigants, and the opportunity to present a case. For example see: Airey v
Ireland (1979) 2 EHRR 305.
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3.        Impact of the Sheriff Courts  (Scotland) Act 1971 (Privative Jurisdiction
and

Summary Cause) Order 2001

The Scottish Legal Aid Board (SLAB), report on ‘Public and Faculty Meetings
February to June 2000’, noted there was ‘a perception that some solicitors were not
carrying our legal aid work because of the rates of payment, and this could deny
people access to justice if they cannot find a solicitor willing to take on a legal aid
case, particularly in rural areas where there are less solicitors’.

A significant area of law centre work is defending eviction actions. Our experience in
this field confirms the above noted concern, as expressed within the SLAB report.

For example, most (but not all) private firms do not get involved in defender eviction
work because (a) rates of pay are on the summary cause scale (which can work out
at less than half of the ordinary cause rate5) and (b) because most court
appearances (e.g. continuations to monitor repayments) are not covered by the civil
legal aid scheme at all. In short, this area of work is financial unattractive.  Through
local authority funding – for example in Glasgow -  some citizens in Scotland have
access to qualified legal representation for free in specific legal fields such as
housing, employment, child law and mental health. Most do not.

The extension of the summary cause scheme to actions with a value up to £5,000
may give rise to a number of access to justice problems:

(a) As noted, many private legal firms are reluctant to take on summary cause
work, because of the low rate of remuneration. While law centres position
themselves to tackle ‘unmet legal need’ as it arises, the number of law
centres in Scotland is very limited. If more private firms of solicitors decide to
avoid summary cause litigation for economic reasons6, we could see
additional areas of unmet legal need being created in Scotland. Who will
meet this need – particularly in rural Scotland?

(b) Alternatively, where private firms do take on pursuer summary cause
litigation, they may require to charge their successful client for “irrecoverable
sums”. Govan Law Centre never does this – although to be fair, we have no
requirement to make a profit, and receive an important element of core
funding from Glasgow City Council, which enables services to be provided
free at all times. However, private firms will require to recover their costs.

Where a litigant is successful, judicial expenses can be recovered from the
opponent (if the opponent is not legally aided). These are known as party-
party expenses, as distinguished from client-solicitor expenses. Where a
case is complicated in fact and law, the solicitor may require to carry out a
large proportion of work which is not recoverable from the other side. If more
compensation (breach of contract) and personal injuries (reparation) actions
are to fall within the summary cause limit, this discrepancy would be

                                                
5 See Appendix 1 to this note for a full analysis of comparative costs between summary and ordinary cause
procedure, as against civil legal aid rates, and judicial expenses.
6 See Appendix 1.
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exacerbated. It is noted (from the Deputy Minister’s previous evidence to
Justice 2) that there may be some changes to the summary cause fee scales,
however, it is not clear if these changes will address this issue.

What is clear, is that many more reparation and compensation actions will fall
within the ambit of summary cause.7 If so, firms may have little option but to
recover shortfalls from the client’s principal sum. This would be a regressive
development.

(c) A summary cause privative jurisdiction of £5,000 will penalise housing and
social welfare litigation, and test case work – and will favour a culture of
‘production-line’ litigation for actions between £1,500 and £5,000.  For
example, Govan Law Centre conducts a significant proportion of reparation
actions for child and adult asthma and respiratory ill-health, and disrepair
actions generally. Such cases are notoriously time consuming and
contentious.

We have recently utilised new dust mite and fungicidal research from cutting-
edge academic work carried out in Scotland. Technical developments mean
we can now obtain a joint architect’s report, with a report on dust mite
population in the household, together with blood tests to establish the
relationship between species of mould and toxins within blood.  All of this is
costly and time consuming.

The courts in Scotland have quantified the value of one year’s exacerbation
of asthma from damp living conditions at around £600-£700.  It is therefore
apparent, that many complex cases will fall below £5,000 – yet the level of
work involved can be immense. In the case of law centres, two issues
emerge. Firstly, as we never deduct any money from the client’s principal
sum we will sustain a major reduction in recoverable expenses. Such income
is used by law centres to cross-subsidise non-paying legal work; legal
research, and the salaries of additional members of staff.  Secondly, it will
become more difficult to develop legal remedies and take on test case work –
as there will be no way to subsidise such work.

(d) It is also worth noting that summary cause procedure has no facility for ‘legal
debate’
– that is an argument on the relevancy, specification and competency of
written pleadings.  Again, this will penalise many housing and social welfare
cases where defenders put forward spurious defences, which at the moment
we can knock out at debate, and thus exert a pressure to settle in favour of
the client. It is not apparent that any consideration has been given by the
Scottish Executive to the impact of this change on housing and social welfare
law litigation.

4.        Conclusions

                                                
7 Some litigants will be prevented from raising actions in the Court of Session – as all actions under £5,000
would require to summary cause actions. This issue appears to have been conjoined generally with changes to
sheriff court jurisdiction, and should be explored separately with respect to its own policy implications.



7

It is not apparent that full consideration has been given to the impact of proposed
changes to small claims and summary cause jurisdiction. Our key concerns relate to
housing and social welfare cases in Scotland, but it is clear that the draft orders
have major implications to access to civil justice generally.  We would hope the
Scottish Executive could consider the draft orders within the Striking the Balance
and forthcoming diligence policy reviews. Alternatively, we would hope Justice 2
would consider taking further evidence on possible adverse implications to access to
justice from these orders.

Mike Dailly
Principal Solicitor

Glasgow, 19 November 2001
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Appendix 1

Analysis of work involved in a typical damages/breach of contract action
for £3,000 claim as at 1998 rates (Reproduced from an article by Derek
O’Carroll, Advocate8)

PROCE-
DURAL
STEP

ORDINAR
Y CAUSE:
LEGAL
AID FEE

ORDINAR
Y CAUSE:
JUDICIAL
EXPENSE
S

SUMMARY
CAUSE:
LEGAL
AID FEE
(IF APPLI-
CABLE)

SUMMARY
CAUSE :
JUDICIAL
EXPENSE
S(IF
APPLI-
CABLE)

COMMENT

Instruction
Fee

217.3 306 65.75 82.8 Includes
service fee

Pre-
cognition’s

313.6 552 180 234.4

Inventory of
productions

41.2 66.8 23.4 30.6

Considerin
g
opponents
productions

20.6 33.4 N/A N/A

Adjustment
fee

99.9 139.3 N/A N/A

Options
hearing(1/2
hour)

82.4 111.4 N/A N/A

Note of
plea

20.6 27.9 N/A N/A

Specificatio
n
(opposed)

63.9
(assume ½
hr in court)

61.3 27.4 34.7

Minute of
Amendmen
t for
Pursuer(or
equivalent)

39.1 55.7 33.3 41.6

Considerin
g answers

15.5 22.3 N/A N/A

Attendance
at court re
MoA
(1/2hr)

22.6 30 N/A N/A Fee for this
included in
SCR fee

                                                
8 First published in SCOLAG Legal Journal, August/September 1998.
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Considerin
g Minute of
Amendmen
t for
defender

31.9 44.6 N/A N/A

Lodging
Answers
etc

15.5 30 N/A N/A

Attendance
at Court re
MoA (1/2
hr)

22.6 30 31.6 33.4

Hearing
Limitation
Fee
(MODIFIED
TO ½)

97.85 139.1 N/A N/A

Preparation
for proof
fee

233.8 323 54.8 69.6

Inspecting
opponents
productions
(1 hr)

49.6 66.8 N/A N/A

Conduct of
Proof (9
hrs)

406.8 601.2 284.4 361.8

Final
procedure

59.7 83.6 33.3 41.6

Drawing
a/c
expenses

47.9 72.5 33.8 41.6

Copying 50
pages

4 55 N/A N/A

SUB-
TOTAL

1906.35 2851.9 767.75 972.1

10%
Process
Fee (12%
post and
incidents
for
summary
cause)

190.63 285.19 92.13 116.65
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SUB-
TOTAL

2096.98 3137.09 859.88 1088.75 i.e.
Ordinary
Cause
Procedure
judicial
expenses
are about
100%
higher

Court fees
(approx)

260 260 35 35

SUBTOTA
L

2356.98 3397.09 894.88 1123.75

Witness
expenses
including
expert
report and
attendance
of expert
plus
shorthand
writer fee
(notes not
extended)
in ordinary
cause
only, say…

750 750 550 550

TOTAL £3106.98
plus VAT
on solicitor
fee

£4147.09
plus VAT
on solicitor
fee

£1444.88
plus VAT
on solicitor
fee

£1673.75
plus VAT
on the
solicitor fee

After
adding in
other costs,
judicial
expenses
for the
same case
under
Ordinary
Cause
Procedure
are about
150% more
and legal
aid costs
are about
115%
higher

TOTAL inc
VAT

£3473.95 £4696.08 £1595.35 £1864.28



J2/01/32/14
Letter of 19 November from the TGWU

We wish to set out our views on the above proposals in light of the Executive’s failure
to consult with ourselves, notwithstanding our status as amongst the most frequent
users of the Scottish civil courts.

Presently we offer legal services to members who have been involved in an accident
at work or who have been injured on the roads.  Where possible, solicitors instructed
by us litigate our members’ cases at the Court of Session.  At the moment, cases of
less than £1,500 in value cannot be litigated at that Court.  As we understand the
content of the draft Orders, if they become law the position will change such that all
cases of less that £5,000 in value will now be excluded from the Court of Session
and forced into the Sheriff Court system.

As outlined above, we would have preferred the opportunity via consultation, to have
made detailed comments on what is proposed.  We are however, restricted given the
absence of consultation and proposed timescale to setting out our views in short
compass.

Removal from the Court of Session of all cases presently valued between £1,500 and
£5,000 will mean a great number of our member’s cases being spread all over
Scotland in the various Sheriff Courts.  Given the heavy workload of Sheriff Courts
and the possible need to contact local lawyers, such a move could incur costs to
unions and claimants and delay the progressing of cases.

Quality of justice meted out to our members will, in our view, be less predictable than
it presently is in the supreme court, monitoring of cases will become much more
problematic, access to the expertise of dealing with industrial injury cases that is
available through the Court of Session will be denied and costs of continuing with an
already expensive legal assistance scheme for members will mount.

We think it is almost certain that our present free legal assistance scheme will be
unable to continue on the presently offered basis.  It is clear that the result of that can
be nothing other than a denial of true justice for our injured members whose cases
fall within the £1,500 - £5,00 bracket.

We are aware of similar proposals having been made several years ago and of those
proposals having been dropped following consultation.  As far as we are aware, little
has changed since the earlier similar proposals were dropped and we are left asking
why the matter has now returned to a justice committee when there was previous
substantial opposition to it and when little has changed since then with no fresh
consultation having taken place.

Yours sincerely

ANDREW BAIRD
REGIONAL SECRETARY

Cc Pauline McNeill, MSP
Cathy Jamieson, MSP (T&G Group)

























J2/01/32/17
Letter of 19 November from the GPMU

We are a union representing the interest of print workers throughout Scotland.

We would be obliged if the Committee would note our vehement opposition to the
two above drafts.  We are also disappointed that these matters which affect our
interests greatly as consumers of the legal system have only been brought to our
attention today.

In common with our fellow Scottish trade unions we are under the present regime
able to offer our members free legal assistance following accidents at work and
on the roads.

In an attempt to provide our members with a high quality service cases are,
where possible, presently litigated by our solicitors at the Court of Session in
Edinburgh.  We understand that one of the effects of the draft Orders will be to
remove all cases worth between £1,500 - £5,000 from the Court of Session.
Such cases will in future require to be litigated in Sheriff courts the length and
breadth of the land.

We are not aware of any pressing reason for the changes that are proposed.
Our understanding is that, if anything, it is the Sheriff Court system which is
overburdened and not the Court of Session.  Further, the Court of Session’s
expertise lies largely in the field of personal injury whereas the Sheriff Court is
seen largely as a matrimonial and criminal court.

If the proposed changes proceed then a large number of cases pursued under
this union’s legal assistance scheme will go to the Sheriff Courts.  We do not see
that such courts are equipped to deal with a large influx of cases both in terms of
numbers and expertise.  There would be cost implications for our legal
assistance scheme associated with any move away from the Court of Session’s
centralisation.  Such implications are likely to lead to the cessation of our legal
assistance scheme as it presently operates in turn resulting in a denial of real
justice for many of our injured members.

We are concerned that there has been no direct consultation with ourselves
regarding this matter.  As a party likely to be greatly affected, we would have
wished the opportunity to make full representations relative to the proposals.  As
it is we are unfortunately limited to attempting to condense our views into this
letter some two working days prior to the Orders being reconsidered by the
Committee.

In summary we feel there should be full consultation with all interested parties
before proposals such as the present ones go any further.  There was some
consultation regarding previous similar proposals in 1998 when we were



represented by the STUC.  Their position at that time was that a full civil justice
review would be preferable before any such changes proceeded and we would
echo that submission today.

Yours faithfully

William Wallace
Signed on behalf of the GPMU



J2/01/32/18
Letter of 19 November from Thompsons, on behalf of GMB

I refer to your e-mailed letter of 14th November asking for comments on behalf of my
clients, the GMB, regarding Iain Gray’s own comments before the Committee last
week to the effect that the GMB had been consulted about the above matter in
1998.

It is of course quite correct that, at that time, the union was consulted through the
STUC.  At the time the union’s response was as it is now, namely that the proposals
concerned should not be implemented without a full review of the civil justice
system.  That was also the view of a significant number of the consultees in 1998.

In fact when the summary of responses to the consultation paper three years ago is
considered it is noteworthy that a sizeable majority of the consultees were either
against the proposals or against their being implemented without the sort of review
referred to above.  Those opposed to the proposals were also largely justice system
consumers with ‘coalface’ experience of the system.

Legislation such as that presently before the Committee was proposed at the time of
the Consultation and appeared to have been effectively pulled post consultation.
Since then little has changed, there has been no civil justice review despite the
wishes of many of the consultees and yet the legislation has re-appeared without
any further meaningful consultation or review.  It does seem odd that legislation is
now proposed against the background of consultation which is (1) now out of date
and (2) largely against the proposals.

In addition to the above I think it does no harm to emphasise the statistical picture
which is gone over in some detail in my clients’ Petition as this really does
undermine the whole argument about the need for substantial increase in the
privative jurisdiction limit, the statistics proceeding upon official figures supplied by
the Scottish Courts administration.

The figures bear out that the workload of the Court of Session by case numbers is in
decline and has been so over a lengthy period.  Where therefore is the pressing
need for a rise in the privative jurisdiction limit well above inflation?  Has it been
properly considered how many actions currently pending in the Court of Session
would go into Sheriff Court Summary Cause procedure and how that Court would
cope with the substantial added work load in view of its present substantial work
load and also comparative lack of expertise in dealing with the largely personal injury
case load which would be remitted from the Court of Session?

The GMB are rightly concerned about the quality and speed of justice if large
numbers of cases are remitted to a forum ill prepared to deal with them.  Conversely,
where will this leave the country’s premier court, not to mention the public’s right of
access to it?  Is it the Executive’s intention to have the Court of Session as the
preserve of the fortunate few in the future as this seems to our clients to be the likely
effect of implementation of the two above Orders.
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I trust that the above comments are of assistance to the Committee in their
deliberations but if there are further matters that I can help with, you should not
hesitate to get in touch.

Yours sincerely

Glen Millar
THOMPSONS








